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THE  POWER  OF  USAGE  AND  CUSTOM  TO  CON- 
TROL   OR  ALTER  RULES  OF  LAW. 

n. 

In  a  former  paper,*  the  power  of  usage  and  custom  to 
affect  legal  rules  and  liability  was  considered  in  three  cases, 
viz. : — 

I.  In  the  Case  of  Common  Carriers. 

II.  In  the  Law  of  Insurance. 

III.  In  the  Relation  of  Landlord  and  Tenant. 

In  this  paper,  the  discussion  there  commenced  will  be  ex- 
tended to  the  following,  viz. :  — 

IV.  In  the  Relation  of  Principal  and  Agent. 

V.  In  the  Law  of  Corporations.     • 

VI.  In  the  Law  of  Sales. 

VII.  In  the  Law  of  Banks  and  Banking,  and  Negotiable 
and  Assignable  Paper. 

The  attention  of  the  reader  is  directed  to  the  language 
of  courts  and  judges  to  the  effect  that  a  custom  or  usage 
ivhich  is  contrary  to  an  "  established  rule  of  law  "  is  never 
admissible  in  evidence  for  the  purpose  of  varying  or  altering 
those  rules,  which  was  cited  at  some  length  in  the  former 
paper,*  and  which  it  is  not  necessary  to  repeat.  But  it  may 
be  well  to  repeat  in  this  place  the  three  divisions  into  which, 
as  appears  to  the  writer, .these  "established  rules  of  law," 
and  the  cases  in  which  usage  and  custom   have  been  set 

>  6  South.  L.  Rev.  845.  '  Id.  845,  846. 
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up  to  affect  them,  properly  resolve  themselves.  They  are : 
First,  those  in  which  usage  has  been  so  powerful  as  not 
only  to  obtain  recognition  where  proved,  but  to  entirely 
alter  the  legal  doctrine,  and  to  become  itself  the  "  estab- 
lished rule  of  law"  for  subsequent  cases;  second,  those  in 
which  the  old  rule  of  law  still  prevails,  except  where  it 
appears  that  the  usage  of  the  parties  has  been  different,  and 
evidence  of  such  a  contrary  custom  is  admissible  to  control 
the  effect  of  the  legal  doctrine;  and,  third,  those  in  which 
usage  or  custom  is  not  permitted  to  affect  the  legal  doc- 
trine. Bearing  these  in  mind,  we  will  proceed  to  a  consid- 
eration of  the  different  relations  in  which  usage  has  been 
controlling  or  ineffectual,  as  the  case  may  be. 

IV.  In  the  Relation  of  Principal  and  Agent, 

As  already  stated,*  not  every  one  of  the  many  legal  rules 
governing  the  rights  and  liabilities  of  principal  and  agent 
can  be  discussec},  in  connection  with  our  subject,  within  our 
limited  space.  It  will  be  sufficient  for  the  purpose  of  this 
essay  to  note  only  the  principal  rules  as  to  which  a  contrary 
custom  has  grown  up  among  the  parties;  and  in  the  law 
of  agency  these  are  eleven,  as  follows:  — 

(i.)  An  authority  to  do  an  act  cannot  be  delegated  to 
another — Delegata  potAtas  non  potest  delegari.  (2.)  A  fac- 
tor has  no  implied  authority  to  sell  except  for  cash.  (3.)  A 
factor  has  no  implied  authority  to  pledge  the  goods  of  his 
principal  as  security  for  his  own  debt.  (4.)  A  payment  to 
an  authorized  agent  will  discharge  the  debt,  but  (5)  an 
agent  employed  to  sell  for  a  known  principal  has  no  implied 
authority  to  receive  payment.  (6.)  A  factor  has  no  implied 
authority  to  set  off  his  own  private  debt  against  the  debt 
of  the  vendee.  (7.)  Profits  made  by  an  agent  out  of  the 
principal's  business  belong  to  the  principal.  (8.)  An  agent 
of  the  owner  to  sell  property  cannot  be  also  an  agent  for 
the  purchaser  as  well,  and  receive  compensation  from  both. 
(9.)  An  agent  cannot  legally  disregard  his  principal's  instruc- 

'  6  South.  L.  Rev.  849. 
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tions.  (lO.)  An  agent,  contracting  as  such,  is  not  personally 
liable  on  a  contract  so  made,  (ii.)  An  agent  contracting 
in  his  own  name  will  be  personally  liable  on  his  contract. 
These  rules  will  be  discussed  in  the  above  order. 

(i.)  Delegata  potestas  non  potest  delegari.  This  maxim 
expresses  an  important  principle  in  the  law  of  agency. 
This  principle  may  be  thus  stated  :  One  who  has  authority 
from  another  to  do  an  act  must  execute  it  himself,  and  can- 
^not  delegate  his  authority  to  another ;  for,  being  a  confidence 
or  trust  reposed  in  him  personally,  it  cannot  be  assigned  to 
a  stranger,  whose  ability  and  integrity  might  not  be  known 
to  the  principal,  or,  if  known,  might  not  be  selected  by  him 
for  such  a  purpose.'  Although  to  this  general  rule  there 
are  some  exceptions,"  they  are  not  material  to  this  discus- 
sion, as  it  is  important  here  to  note  only  that  usage  may 
change  a  case  which  otherwise  would  be  governed  by  the 
maxim  as  first  stated  in  this  paragraph.  In  one  case  it  was 
remarked  by  Lord  Eldon  that  *'  the  doctrine  is  very  dan- 
gerous indeed,  that  if  an  auctioneer  is  authorized  to  sell, 
all  his  clerks  when  he  goes  out  of  town  are,  in  consequence 
of  any  usage  in  that  business,  agents  for  the  person  who 
authorized  them,"  ^  but  in  Moon  v.  Guardians  of  the  Poor,^ 
a  custom,  in  the  case  of  an  architect,  to  employ  a  surveyor 
to  make  out  the  quantities  of  a  building  proposed  to  be 
erected,  was  held  valid  so  as  to  render  the  employers  of 
the  builder  liable  to  the  surveyor  for  his  work.  "The  jury 
found,"  said  Tindal,  C.  J..  '*that  there  was  a  usage  in  the 
trade  for  architects  or  builders  to  have  their  quantities  made 
out  by  surveyors.     *     *     *     j^  appeared  that  the  custom  is 

'  Johnson  v.  Cunningham,  i  Ala.  249;  Alexander  v,  Alexander,  2  Ves. 
640;  Burial  Board  v.  Thompson,  L.  R.  6  C.  P.  457;  Baker  v.  Cave,  i  Hurl. 
&  N.  678;  Warner  v,  Martin,  li  How.  209;  Hawley  v,  James,  5  Paige,  326; 
Locke's  Appeal,  72  Pa.  Sl  491 ;  Lyon  v,  Jerome,  26  Wend.  485 ;  Ex  parte 
Winsor,  3  Story,  411 ;  Bocock  v.  Pavey,  8  Ohio  St.  270. 

'  See  Howard  v.  Bailee,  2  H.  Black.  618;  Quebec,  etc.,  R.  Co.  v,  Quinn, 
12  Moo.  P.  C.  C.  265 ;  Howard's  Case,  L.  R.  i  Ch,  561 ;  Bodine  v.  Insurance 
Co«,  51  N.  Y.  117;  Buckland  v.  Conway,  16  Mfiss.  396;  Commercial  Bank  v. 
Norton,  i  Hill,  501. 

3  Coles  V,  Trccothick,  9  Ves.  250.  *  3  Bing.  N.  C.  814. 
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beneficial  to  the  parties  concerned ;  that  if  builders  are  not 
assisted  by  surveyors,  they  send  in  tenders  which  lead  to 
loss  and  inconvenience  from  a  mistake  in  the  quantities." 
Bosanquet,  J.,  said :  "  The  jury  must  be  taken  to  have  found 
that  what  has  been  done  was  done  consistently  with  the 
usage  of  the  trade.  It  has  been  contended  that  architects 
are  employed  only  to  draw  plans,  and  not  to  make  out 
quantities;  but  the  defendants  knew  that  the  quantities  were 
to  be  made  out  by  somebody,  and  that,  if  the  work  pro- 
ceeded, the  surveyor  was  to  be  paid  by  the  successful 
competitor ;  and  the  jury  have  said  that  the  architect,  in 
employing  a  surveyor,  acted  according  to  the  usage  of 
the  trade."  Similarly,  in  Gray  v.  Murray,*  Chancellor  Kent 
allowed  a  supercargo  to  recover  for  services  performed  by 
subordinates  appointed  by  him  on  account  of  his  sickness, 
the  decision  being  expressly  placed  on  the  usage  of  the  trade 
in  such  cases.  In  a  subsequent  Alabama  case,  the  court, 
while  deciding,  on  the  facts  in  the  case,  that  the  delegation 
was  unauthorized  and  not  bindings  admitted  that  the  custom 
of  the  trade  might,  if  proved,  have  changed  the  result;* 
and  this  rule,  therefore,  belongs  to  our  second  division. 

(2.)  It  was  laid  down  by  Lord  Chief  Justice  Holt,  in  Rex 
V.  Lee,3  decided  in  1701,  that  '^  every  factor,  of  common  rights 
is  to  sell  for  ready  money ^  Mr.  Wharton  states  it  as  the 
general  rule  of  law  that  a  factor  must  sell  for  cash;^  and 
Chancellor  Kent  has  expressed  himself  to  this  effect  most 
unequivocally.5  It  is,  perhaps,  more  correct  to  say,  with 
Story ,^  that  the  right  of  a  factor  to  sell  upon  credit,  although 
formerly  a  fact  to  be  ascertained  by  usage,  is  now  treated  as 
an  undeniable  principle  of  law,  and  incidental  to  the  agency 
in  the  absence  of  all  contradictory  proofs.^     In  Goodenow  v. 

'  3  Johns.  Ch.  167.  *  Johnson  v,  Cunningham,  r  Ala.  249. 

3  12  Modern,  514.  ^  Whart  on  Ag.,  sect.  740. 

S  2  Kent's  Comm.  62a.  ^  Story  on  Ag.,  sect  209. 

7  Goodenow  v,  Tyler,  7  Mass.  36 ;  5  Am.  Dec  22 ;  Alen  v,  Vanderpool,  6 
Johns.  69;  5  Am.  Dec.  160;  Forestier  v,  Boardman,  i  Story,  43;  Emery  v. 
Gerbier,  2  Wash.  C  Ct  413;  James  v,  McCredie,  i  Bay,  297;  Burrill  v. 
Phillips,  I  Gall.  360;  Greely  v.  Bartlett,  I  Greenl.  172;  Houghton  v.  Mat- 
thews, 3  Bos.  &  Pul.  489 ;  Leverick  v.  Meigs,  i  Cow.  645 ;  Leach  v.  Beards- 
lee,  22  Conn.  404. 
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Tyler/  a  custom  in  Boston,  where  the  sale  was  effected,  for 
factors  to  sell  on  credit  at  the  risk  of  their  principals  unless 
an  additional  premium  was  allowed  for  taking  the  risk  upon 
themselves,  was  recognized,  and  one  who,  having  goods  con- 
signed to  him,  sold  on  three  months'  credit,  taking  in  pay- 
ment the  purchaser's  promissory  note  to  himself,  and  the 
purchaser  afterwards  became  insolvent,  was  h^ld  not  liable 
for  the  value  of  the  goods.*  This  rule  therefore  falls  within 
our  first  division. 

(3.)  A  factor  has  no  authority  to  pledge  the  goods  of  his 
principal  as  security  for  his  own  debt,  "  Though  a  factor," 
says  Kent,  "  may  sell  and  bind  his  principal,  he  cannot  pledge 
the  goods  as  security  for  his  own  debt.  The  principal  may 
recover  the  goods  of  the  pawnee,  and  his  ignorance  that  the 
factor  held  the  goods  in  the  character  of  an  agent  is  no 
excuse."  ^  Many  authorities  support  this  principle,  and  in 
the  absence  of  a  contrary  statute  no  rule  of  the  common 
law  seems  to  be  better  settled.^  But  Judge  Story,  after 
unqualifiedly  laying  down  the  rule  as  before  stated,  adds 
that  they  may  pledge  the  goods  of  a  principal  for  all  charges 
and  purposes  "which  are  allowed  or  justified  by  the  usages 
of  trade."  5  And  Mr.  Wharton  says :  *  *'  Yet,  even  while  pro- 
fessing to  accept  this  principle  (/.^'.,  that  the  factor  cannot 
pledge),  the  courts,  feeling  its  inconvenience,  were  ready  to 
modify  it  by  compelling  it  to  yield  to  local  usage."  There 
are  cases  in  the  books  in  accordance  with  these  views,  but 
they  are  few.  Lord  Eldon,  in  Pultney  v,  Keymer,'  was 
apparently  inclined  to  this  mode  of  avoiding  the  strictness 
of  the  common-law  rule,  but  Pultney  v.  Keymer  has  since 

'  7  Mass.  36;  5  Am.  Dec.  23. 

*  And  see  Chandler  v.  Hogle,  58  111.  46;  Rich  v.  Munroe,  14  Barb.  602; 
Johnston  v,  Usbonrne,  11  Ad.  &  E.  549. 

3  2  Kent's  Comm.  626. 

*  See  Story  on  Ag.,  sect  113;  Paterson  v.  Tash,  Stra.  1178;  McCom- 
bie  V.  Davies,  6  East,  538;  Evans  v.  Potter,  2  Gall.  13;  Van  Amringe  v. 
Peabody,  i  Mason,  440;  Michigan  State  Bank  v.  Gardner,  15  Gray,  362; 
Mackay  v.  Dillinger,  73  Pa.  St  85 ;  Kinder  v.  Shaw,  2  Mass.  398 ;  Bowie  v. 
Napier,  i  McCord,  i. 

5  Story  on  Ag.,  sect  113.       ^  Whart  on  Ag.,  sect  752.      '3  Esp.  182, 
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then  been  both  criticised  and  expressly  overruled.*  Had 
such  a  usage  been  shown  in  Graham  v,  Dyster,*  decided  by 
Lord  Ellenborough  in  1816,  the  liability  of  the  factor  might 
have  been  different,  though  such  a  conclusion  is  not  cer- 
tain, the  opinion  being  far  from  clear  upon  this  point.  The 
case  of  Newbold  v,  Wright,^  which  in  1833  came  before  the 
Supreme  Court  of  Pennsylvania,  is  often  cited  as  an  instance 
of  a  usage  of  trade  changing  the  law  as  to  a  factor's  power 
to  pledge.  The  opinions  in  that  case  are  very  lengthy,  but 
the  syllabus  to  the  report  reads  thus:  *'A  usage  cannot  be 
set  up  in  opposition  to  a  general  rule  of  law ;  therefore  a 
usage  for  factors  to  pledge  the  goods  of  their  principals  is 
bad."  And  Rogers,  J.,  who  delivered  the  opinion  of  the 
court,  said  of  the  custom  set  up  at  the  trial :  **  It  would  be 
of  pernicious  consequence  to  the  commercial  world  to  recog- 
nize such  a  custom,  so  proved,  made  for  the  benefit  of  a  few, 
opposed  as  it  is  to  the  general  mercantile  law.  It  is  an 
attempt  to  set  up  a  custom  in  opposition  to  a  general  prin- 
ciple of  law,  which  cannot  be  permitted.**  It  may  be  ob- 
served, however,  that  one  judge  dissented  from  the  rest  of  the 
court,  and  apparently  favored  the  admission  of  the  custom. 
But  in  Laussatt  v,  Lippincott,^  where  one  to  whom  goods 
were  delivered  by  his  principal  to  sell,  deliver,  and  receive 
payment,  deposited  them  with  a  commission  merchant  con- 
nected in  business  with  a  licensed  auctioneer,  who  advanced 
his  notes  thereon,  it  was  held  that  this  transaction  bound  the 
principal,  the  jury  having  found  that  this  was  in  accordance 
with  the  usage  of  the  trade.  Tilghman,  C.  J.,  admitted  the 
general. rule  of  law  to  be  against  the  defendant,  saying: 
"  That  a  factor  cannot  pledge  the  goods  of  his  principal  for 
his  own  debt,  seems  to  be  too  well  settled  to  admit  of  a 
doubt."  5     But  he  added  :  "  Now  the  jury  have  found  that, 

'  See  Solly  v,  Rathbone,  2  Moo.  &  S.  298 ;  Cochran  v,  Tatum,  2  Moo.  & 
S.  301,  note;  Shipley  v,  Keymer,  i  Moo.  &  S.  484;  Martini  v.  Coles,  i  Moo. 
&  S.  140;  Queiroz  v,  Tnieman,  3  Barn.  &  Cress.  342;  Boyson  v.  Coles,  6 
Moo.  &  S.  14.  *  2  Stark.  N.  P.  21. 

3  4  Rawle,  195.  4  6  Serg.  &  R.  386. 

5  Citing  Paterson  v.  Tash,  2  Stra.  1 178;  Wright  v,  Campbell,  4  Burr. 
2046;   Pickering  v,  Burk,  15  East,  43. 
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in  the  ordinary  course  of  business  in  this  city,  merchandise 
brokers  make  sale  of  the  goods  of  the  principal  in  the  manner 
in  which  this  coffee  was  sold.  Therefore,  when  the  plaintiff 
trusted  a  well-known  merchandise-broker  with  the  posses- 
sion of  his  goods  for  the  purposes  of  sale,  he  impliedly  gave 
him  power  to  sell  in  the  manner  in  which  he  so/d,  or,  to 
speak  with  more  strict  propriety  (though  the  jury  call  it  a 
sale),  the  manner  in  which  ke  deposited  for  the  purpose  of 
saieJ*  This  case  was  cited  to  the  court  in  Newbold  v. 
Wright,  but  without  changing  the  decision  of  the  court  upon 
the  main  question. 

(4.)  A  payment  of  money  due  to  the  principal,  made  to  an 
agent  duly  authorized  to  receive  it,  is  a  payment  to  the  princi- 
pal, and  will  discharge  the  dcbt,^  But  (5)  one  employed  to  sell 
for  a  known  principal  has  not,  from  that  fact  alone,  authority 
to  receive  payment,  and  the  law  does  not  raise  such  a  pre- 
sumption to  protect  an  innocent  payment  to  such  an  agent.' 
It  has  been  held  in  New  York  that  where  an  agent  has 
not,  by  the  established  rules  of  law,  an  implied  authority  to 
receive  payment,  such  an  authority  cannot  be  shown  by  a 
local  usage  allowing  such  an  agent  to  receive  payment 
for  his  principal.3  This  is  another  illustration  of  our  third 
division. 

(6.)  The  factor,  unless  authorized  by  his  principal,  cannot  set 
off  his  private  debt  to  the  vendee  against  the  vendee's  debt  on 
the  sale ;  and  the  principal  will  not  be  bound  by  such  a  trans- 
action.^    An  agent  employed  to  receive  a  debt  must  take 

'  Favene  v.  Bennett,  11  East,  38;  Baring  v,  Corrie,  2  Barn.  &  Aid.  137; 
Owen  f.  Barrow,  i  N.  R.  loi ;  Goodland  v,  Blewith,  i  Camp.  471  ;  Coates 
V,  Lewes,  i  Camp.  444;  Barrett  v,  Deere,  Moo.  &  M.  200;  Henry  v,  Marvin, 
3  E.  D.  Smith,  71;  Renard  v.  Turner,  42  Ala.  117;  Capel  v.  Thornton,  3 
Car.  &  P.  352;  Pickering  v.  Bush,  15  East,  38;  Cross  v.  Haskins,  13  Vt  536; 
Hackney  v.  Jones,  3  Humph.  612 ;  Pinckney  v,  Hagadorn,  i  Duer,  89. 

'  Baring  v,  Corrie,  2  Bam.  &  Aid.  138;  Ireland  v.  Thompsonp  4  C.  B. 
149;  Mynn  v.  Jolliffe,  1  Man.  &  R.  326;  Morris  v.  Cleasby,  I  Mau  &  Sei. 
576 ;  Whiton  v.  Spring,  74  N.  Y.  169. 

3  Higgins  V,  Moore,  34  N.  V.  417  (reversing  s,  c,  6  Bosw.  344).  As  to 
evidence  of  U9age  to  pay  an  agent,  see  Heisch  v.  Carrington,  5  Car.  &  P*  471. 

4  Whart.  on  Ag.,  sect  741 ;  Westwood  v.  Bell,  4  Camp.  349 ;  Turner  v, 
Thomas,  L.  R.  6  C.  P.  610;  Dresser  v.  Norwood,  17  C.  B.  (n.  s.)  466 ;  Miller 
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payment  only  in  money.*  Nevertheless  it  has  been  ruled  in 
several  cases  that  where  a  broker  or  other  mercantile  agent 
has  been  employed  to  receive  money  for  another  in  the 
general  course  of  his  business,  and  where  the  general  course 
of  business  is  for  the  agent  to  keep  a  running  account  with 
the  principal  and  to  credit  him  with  sums  which  he  may 
have  received  by  credits  in  accounts  with  the  debtors,  with 
whom  he  also  keeps  running  accounts,  and  not  merely  with 
moneys  actually  received,  the  rule  laid  down  in  the  forego- 
ing cases  cannot  properly  be  applied ;  but  it  must  be  under- 
stood that  where  an  account  is  bona  fide  settled  according 
to  that  known  usage,  the  original  debtor  is  discharged  and 
the  agent  becomes  the  debtor.'  In  Massachusetts  it  is  rec- 
ognized that,  in  the  usual  and  ordinary  course  of  business, 
a  factor  does  not,  and  is  not  required,  to  keep  the  money 
received  upon  the  sale  of  goods  of  different  consignors  in 
separate  and  distinct  parcels,  but  mingles  all  in  a  common 
mass,  and  with  the  like  funds  of  his  own,  from  whatever 
source  derived.^ 

Two  rules  of  law  concerning  the  agent's  compensation  are 
well  established.  They  are :  (7.)  Profits  made  by  an  agent 
out  of  the  principalis  business  belong  to  the  principal^  and  not 
to  the  agent ;  *  and  (8)  an  agent  of  the  owner  to  sell  property 

V.  Lea,  35  Md.  396;  Lime-Rock  Bank  v,  Plimpton,  17  Pick.  159;  Guy  v. 
Oakley,  13  Johns.  332;  Stewart  v,  Aberdeen,  4  Mee.  &  W.  224;  2  Kent's 
Comm.  622;  Underwood  v.  Nicholls,  17  C.  B.  239;  Sweeting  v.  Pearce,  7 
C.  B.  (n.  s.)  449;  s,  c,  9  C.  B.  (n.  s.)  534;  Warner  v,  Martin,  11  How.  209; 
Benny  v.  Pegrara,  18  Mo.  191 ;  Beach  v,  Forsyth,  14  Barb.  499;  Bartlett  v, 
Pentland,  10  Bam.  &  Cress.  760;  Scott  v.  Irving,  1  Barn.  &  Adol.  605. 

*  Barker  v.  Greenwood,  2  You.  &  Coll.  418;  Bostick  v.  Hardy,  30  Ga. 
836;  Greenwood  v.  Bums,  50  Mo.  52;  Magnum  v.  Ball,  43  Miss.  288;  Cat- 
terall  v.  H  indie,  L.  R.  i  C.  P.  186;  s,  c.  2  C.  P.  368. 

*  Stewart  v.  Aberdeen,  4  Mee.  &  W.  201 ;  Catterall  v,  H indie,  L.  R.  2 
C.  P.  368 ;  Sweeting  v.  Pearce,  9  C  B.  (n.  s.)  534 ;  Warner  v,  Martin,  1 1 
How.  220 ;  Scott  V,  Irying,  i  Bam.  &  Adol.  605. 

3  Vail  V.  Durant,  7  Allen,  409. 

4  East  India  Co.  v.  Henchman,  i  Ves.  jr.  289 ;  Rogers  v.  Boehm,  2  Esp. 
702;  Traverse  v,  Townsend,  i  Bro.  C.  C.  384;  Diplock  v,  Blackbum,  3 
Camp.  43 ;  Kimber  v.  Barber,  L.  R.  8  Ch.  56 ;  Robinson  v.  Robinson,  I 
De  G.  M.  &  G.  256 ;  Ackenbery  v.  McCord,  36  Ind.  473 ;  LafTerty  v.  Jelley, 
22  Ind.  471;  Marwin  v,  Buchanan,  62  Barb.  468;  Bain  v.  Brown,  7  Lans. 
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cannot  be  an  agent  for  the  purchaser  as  well,  and  receive  pay 
from  both* 

Both  these  rules  the  courts  have  refused  to  allow  to  be 
changed  by  proof  of  a  contrary  custom.  In  Diplock  v. 
Blackburn,'  the  question  was  whether  the  defendant  had  a 
right  to  the  sum  of  £il^  under  the  following  circumstances : 
The  plaintiffs  were  the  executors  of  the  captain  of  a  ship,  of 
which  the  defendant  was  the  owner,  and  it  appeared  that, 
when  at  the  Cape  of  Good  Hope,  the  captain  had  occasion 
to  draw  a  bill  upon  England,  on  account  of  the  ship,  for  the 
sum  of  ;fi'i,500,  and  on  account  of  the  exchange  at  the 
time  he  received  as  premium  the  sum  of  ;£^I34.  The  coun- 
sel for  the  plaintiffs  contended  that  this  money  belonged  to 
the  testator,  and  offered  to  call  witnesses  to  prove  that  it 
was  usual  for  the  captain  of  a  ship,  in  such  cases,  to  be 
allowed  for  his  own  benefit  any  advantage  arising  from  the 
state  of  the  exchange.  But  Lord  Ellenborough  ordered  a 
nonsuit,  saying:  "I  am  clearly  of  opinion  that  this  pre- 
mium belonged  to  the  owner,  and  not  to  the  captain.  If  a 
contrary  usage  has  prevailed,  it  has  been  a  usage  of  fraud 
and  plunder.  What  pretence  can  there  be  for  an  agent  to 
make  a  profit  by  a  bill  upon  his  principal  ?  This  would  be 
to  give  the  agent  an  interest  against  his  duty.  I  believe 
that  in  this  very  way  servants  of  the  public  abroad  have 
been  guilty  of  enormous  peculation.  The  testator  was 
undoubtedly  bound  to  debit  himself  for  the  £1^^  as  much 
as  for  any  other  sum  of  money  he  received  on  the  defend- 
ant's account."     So,  in  a  New  York  case,  it  was  held  that  a 

506;  Dutton  V.  Wilner,  52  Wis.  313;  Leah  v.  Sutherland,  25  Ark.  219;  Shea 
V.  Puryear,  26  Ark.  344;  White  v.  Ward,  26  Ark.  445;  Barton  v,  Moses,  32 
IlL  50;  Mason  v.  Bauman,  62  111.  76;  Ely  v.  Hanford,  65  III.  267;  -Denson 
9.  Stewart,  15  La.  An.  456;  Clark  v,  Anderson,  10  Bush,  91. 

'  Except  he  be  a  middleman  acting  for  both  parties,  with  the  knowledge 
and  consent  of  both.  Everhart  v,  Searle,  71  Pa.  St  256;  Rice  v.  Wood,  113 
Mass.  133;  Lloyd  v,  Colston,  5  Bush,  587;  Scribner  v.  Collar,  40  Mich.  378  f 
1.  c,  8  Cent  L.  J.  205;  Kerfoot  v,  Hyman,  52  111.  512;  Rapp  v,  Sampson,  16 
^^Jf  39S;  Walker  v.  Osgood,  98  Mass.  348;  Lynch  v,  Fallon,  11  R.  I.  311 ; 
Lazarus  v.  Bryson,  3  Binn.  54;  Ex  parte  Bennett,  10  Ves.  381 ;  Schwartze  v. 
Yemley,  31  Md.  270 ;  Pugsley  9.  Murray,  4  E.  D.  Smith,  245. 

«  3  Camp.  43. 
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custom  among  insurance  agents  that  they  are  entitled  to 
all  dividends  declared  by  mutual  companies,  in  lieu  of  other 
compensation,  for  effecting  the  insurance,  was  bad.  "No 
custom/'  said  the  court,  "  can  be  established  which  contra- 
venes a  well-settled  principle  of  law.  It  has  been  the  settled 
doctrine  of  the  courts,  both  of  law  and  equity,  for  centuries, 
that  an  agent  cannot  appropriate  to  his  own  use  any  portion 
of  the  profits  arising  from  the  business  of  his  principal.  The 
custom  proposed  to  be  established  overrides  this  rule  of 
law,  and  authorizes  the  agent  not  to  appropriate  to  himself 
a  part  only,  but  the  whole  of  the  property  arising  from  the 
business  of  his  principal.  Such  a  custom  needs  only  to  be 
stated  to  be  repudiated.  If  tolerated,  it  would  lead  to  the 
grossest  abuses.  Insurance  brokers  would  be  induced  to 
become  members  of  mutual  insurance  companies ;  all  prop- 
erty intrusted  to  them  would  be  insured  in  these  companies, 
not  infrequently  without  regard  to  expense,  or  even  the 
responsibility  of  the  company,  so  that  it  should  exist  long 
enough  to  enable  them  to  dispose  of  the  dividends  which 
might  be  awarded  to  them.  The  rights  of  all  the  parties 
are  best  secured  by  requiring  the  broker  to  charge  such 
commissions  as  he  may  be  fairly  entitled  to,  and  permitting 
the  customer  to  take  whatever  profits  may  be  earned  in  the 
course  of  the  business.'' ' 

In  the  case  of  Raisin  v.  Clark,'  a  usage  of  real-estate 
brokers  in  the  city  of  Baltimore  to  act  for  both  parties  in  an 
exchange  of  real  estate,  and  to  charge  a  commission  to  both, 
was  held  void.  A  similar  custom  among  the  brokers  of 
Boston  was  treated  in  the  same  way  in  Farnsworth  v,  Ham- 
mer,3  decided  by  the  Supreme  Judicial  Court  of  Massachu- 
setts in  1861,  Bigelow,  C.  J.,  saying:  "The  principle  on 
which  rests   the  well-settled  doctrine   that   a   man   cannot 

'  Minnesota  Central  R.  Co.  v.  Morgan,  52  Barb.  217.  See  the  English 
cases  of  Great  Western  R.  Co.  v.  Cunliffe,  L.  R.  7  Ch.  525,  and  Baring  v. 
Stanton,  L.  R.  3  Ch.  Div.  502.  Of  these  cases  it  must  be  observed  that  it 
was  the  principal's  acquiescence,  and  not  the  agent's  custom,  which  prevailed 
with  the  court.  And  see  Brown  v,  Litton,  i  P.  Wms.  140;  Jacques  v.  EdgelU 
40  Mo.  76.  >  41  Md.  158.  3  I  Allen,  494. 
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become  the  purchaser  of  property  for  his  own  use  and  bene- 
fit which  is  intrusted  to  him  to  sell,  is  equally  applicable 
when  the  same  person,  without  the  authority  or  consent  of 
the  parties  interested,  undertakes  to  act  as  the  agent  of 
both  vendor  and  purchaser.  The  law  does  not  allow  a  man 
to  assume  relations  so  essentially  inconsistent  and  repugnant 
to  each  other.  The  duty  of  an  agent  for  a  vendor  is  to  sell 
the  property  at  the  highest  price ;  of  the  agent  of  the  pur- 
chaser, to  buy  it  for  the  lowest.  These  duties  are  so  utterly 
irreconcilable  and  conflicting  that  they  cannot  be  performed 
by  the  same  person  without  great  danger  that  the  rights  of 
one  principal  will  be  sacrificed  to  promote  the  interests  of 
the  other,  or  that  neither  of  them  will  enjoy  the  benefit  of  a 
discreet  and  faithful  exercise  of  the  trust  reposed  in  the 
agent.  As  it  cannot  be  supposed  that  a  vendor  and  pur- 
chaser would  employ  the  same  person  to  act  as  their  agent 
to  buy  and  sell  the  same  property,  it  is  clear  that  it  operates 
as  a  surprise  on  both  parties,  and  is  a  breach  of  the  trust 
and  confidence  to  be  reposed  in  the  agent  by  them  respec- 
tively, if  his  intent  to  act  in  the  same  transaction  as  agent  of 
both  is  concealed  from  them.  It  is  of  the  essence  of  his 
contract  that  he  will  use  his  best  skill  and  judgment  to 
promote  the  interest  of  his  employer.  This  he  cannot  do 
when  he  acts  for  two  persons  whose  interests  are  essentially 
adverse.  He  is,  therefore,  guilty  of  a  breach  of  his  con- 
tract. Nor  is  this  all.  He  commits  a  fraud  on  his  prin- 
cipals in  undertaking,  without  their  assent  or  knowledge,  to 
act  as  their  mutual  agent,  because  he  conceals  from  them  an 
essential  fact,  entirely  within  his  own  knowledge,  which  he 
was  bound,  in  the  exercise  of  good  faith,  to  disclose  to 
them.'  Such  being  the  well-settled  rule  of  law,  it  follows 
that  the  evidence  offered  by  the  plaintiff  was  inadmissible. 
A  custom  or  usage,  to  be  legal  and  valid,  must  be  reasonable 
and  consistent  with  good  morals  and  sound  policy,  so  that 
parties  may  be  supposed  to  have  made  their  contracts  with 
reference  to  it.     If  such  a  usage  is  shown  to  exist,  then  it 

'■  Story  on  Ag.,  sect  31;  Copeland  v.  Mercantile  Ins.  Co.,  6  Pick.  198; 
Pugsley  V.  Murray,  4  E.  O.  Smith,  245 ;  Rapp  v.  Sampson,  16  Gray,  10 1. 
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becomes  the  law  by  which  the  rights  of  the  parties  are  to  be 
regulated  and  governed.  But  the  usage  on  which  the  plain- 
tifT  relied  was  wanting  in  these  essential  elements.  It  would 
be  unreasonable,  because  if  established  it  would  operate  to 
prevent  the  faithful  fulfilment  of  the  contract  of  agency.  It 
would  be  contrary  to  good  morals  and  sound  policy,  because 
it  would  tend  to  sanction  an  unwarrantable  concealment  of 
facts  essential  to  a  contract,  and  operate  as  a  fraud  on  par- 
ties who  had  a  right  to  rely  on  the  confidence  reposed  in 
their  agents."  These  last  rules  are,  therefore,  excellent 
examples  of  our  third  division  ;  and  this  is  also  equally  true 
of  the  next  rule. 

(9.)  An  agent  must  follow  the  instructions  of  his  principal^ 
and  can  disregard  them  only  at  his  peril.  This  rule  in  the 
law  of  principal  and  agent  is  so  radical  and  plain  that  it  is 
unnecessary  to  cite  cases  in  its  support,  and  it  has  been 
considered  by  the  courts  so  essential  to  the  proper  perform- 
ance of  the  obligations  of  an  agent  to  his  employer  that  they 
have  uniformly  refused  to  allow  it  to  be  upset  by  evidence  of 
a  different  usage  ;  and,  like  the  rules  as  to  the  agent's  com- 
pensation, it  remains  within  our  third  division.  In  Day  v. 
Holmes '  it  was  held  that  the  order  of  a  customer  to  a  broker 
to  buy  stock,  deliverable  at  any  time,  at  buyer's  option, 
in  sixty  days,  would  not  authorize  the  broker  to  buy  the 
stock  himself  at  thirty  days  and  deliver  it  to  his  customer 
at  the  end  of  sixty  days,  at  an  increased  price  and  interest 
besides  the  usual  commission,  though  a  general  usage  among 
stock-brokers  to  act  in  this  manner  was  proved.  "There 
are  many  forcible  objections  to  its  validity,"  said  the  court, 
''but  a  conclusive  one  is,  that  it  is  against  sound  policy 
and  good  morals.  It  authorizes  the  broker,  in  his  discretion, 
to  disregard  his  instructions,  and,  instead  of  acting  solely  in 
the  interest  of  his  principal,  to  speculate  upon  the  trans- 
action for  his  own  benefit  it  creates  in  the  agent  an 
interest  adverse  to  his  principal,  and  is  inconsistent  with  his 
duty  and  the  obligations  which  the  law  imposes  upon  him 
when  he  enters  into  a  contract  of  agency."     In  a  previous 

'  103  Mass.  306. 
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case  in  the  same  court  it  was  said  by  Foster,  J. :  "  It  would 
be  difficult  to  support  a  usage  by  which  a  broker  employed 
to  purchase  stock  might,  without  the  knowledge  of  his 
principal,  buy  the  stock  for  himself." '  So,  in  a  Maryland 
case  it  was  said :  "  The  order  is  given  to  a  stock-broker  to 
purchase  certain  shares  of  a  particular  stock,  by  parties  not 
shown  to  have  actual  knowledge  of  any  peculiar  usage  or 
custom  of  his  business;  and  whilst  the  law  will  allow  cus- 
tom and  usage  to  regulate  its  execution  in  the  reasonable 
mode  we  have  indicated,  it  will  not  permit  the  defendants, 
by  the  force  of  any  such  custom  or  usage,  to  be  bound  by 
a  merely  fictitious  purchase  —  such,  for  instance,  as  one  not 
bona  fide  and  actually  made,  but  pretended  to  be  effected 
by  mere  entries  upon  books  and  accounts  between  the 
plaintiff  and  his  New  York  agents.""  In  Cropper  v.  Cook,^ 
a  usage  in  the  wool-trade  that  when  a  broker  is  employed 
to  buy  wool,  he  may  either  contract  in  the  name  of  the  prin- 
cipal, or,  at  the  request  of  the  seller,  may,  without  the  con- 
sent of  the  principal,  make  himself  personally  responsible, 
was  held  valid  and  reasonable  by  the  English  Court  of 
Common  Pleas ;  and  subsequently,  on  the  authority  of  this 
case,  the  same  court  ruled  that  a  broker  might  make  himself 
personally  responsible,  as  between  himself  and  the  seller^ 
if  there  was  a  usage  to  warrant  it.  But  two  of  the  judges 
thought  that,  although  a  usage  may  control  the  mode  of 
performing  a  contract,  a  person  employing  a  broker  would 
not  be  bound  by  a  usage  to  buy  on  a  running  account  the 
whole  amount  covered  by  orders  from  different  parties,  and 
then  to  tender  the  amount  covered  by  his  order,  or,  if  the 
delivery  was  not  taken,  to  claim  the  difference.*  This  case 
was  afterwards  taken  to  the  Court  of  Exchequer  Chamber, 
and  there  the  judges  were  again  equally  divided  —  Kelly, 
C.  B.,  Channell,  B.,  and  Blackburn,  J.,  holding  that  the  de- 
fendant was  bound  by  the  usage,  while  Cleasby,  B.,  and 
Mellor  and  Hannen,  JJ.,  were  of  the  contrary  opinion.     It 

'  Pickering  v.  Dement,  xoo  Mass.  306. 

<  Rosenstock  v.  Towney,  32  Md.  169.  %  3  L.  R.  3  C.  P.  194. 

4  MoUett  V,  Robinson,  L.  R.  5  C.  P.  640. 
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was  then  carried  to  the  House  of  Lords,  where  the  decisions 
of  the  lower  courts  were  unanimously  reversed,  the  Lord 
Chancellor  and  Lords  Chelmsford,  Hatherly,  and  O'Hagan 
all  agreeing.  "  The  usage,"  said  Lord  Chelmsford,  "  is  of 
such  a  peculiar  character,  and  is  so  completely  at  variance 
with  the  relations  between  the  parties, — converting  a  broker 
employed  to  buy  into  a  principal  selling  for  himself,  and 
thereby  giving  him  an  interest  wholly  opposed  to  his  duty, — 
that  I  think  no  person  who  is  ignorant  of  such  a  usage  can 
be  held  to  have  agreed  to  submit  to  its  conditions  merely 
by  employing  the  services  of  a  broker,  to  whom  the  usage 
is  known,  to  perform  the  ordinary  and  accustomed  duties 
belonging  to  such  employment."  ' 

No  usage  will  warrant  a  factor  in  departing  from  the  posi- 
tive instructions  of  his  principal.  In  an  action  against  the 
defendants  to  recover  the  proceeds  of  certain  rice  consigned 
to  them  as  factors,  for  sale,  it  appeared  that  the  plaintiff's 
instructions  to  the  defendants  were  to  sell  for  cash,  but  that 
they  sold  and  delivered  the  rice  to  another  party  without 
his  paying  for  it,  and  that  he  afterwards  absconded.  The 
defendants  set  up  a  usage  which  had  existed  among  factors 
in  the  place  of  the  sale,  for  forty  years,  when  they  sold  for 
cash,  to  give  indulgence  of  a  week  or  a  fortnight  before 
calling  for  the  money.  Cheves,  J.,  thought  the  usage  rea- 
sonable, and  essential  to  the  transaction  of  business  in  that 
community ;  but  all  the  other  judges  of  the  Supreme  Court 
of  South  Carolina  were  of  opinion  that  it  could  not,  on  any 
account,  excuse  the  departure  from  the  instructions  given. 
"  That  usage,"  said  Nott,  J.,  who  spoke  for  the  five  members 
of  the  court,  "  does  in  many  instances  constitute  the  law ; 
and  that  contracts  must  be  construed  with  reference  to  the 
usage  of  trade  or  business  to  which  they  relate,  are  prin- 
ciples too  well  established  to  be  questioned  now.  Numer- 
ous examples  are  to  be  found  among  the  cases  arising  on 

'  Robinson  v.  Mollett,  L.  R.  5  C.  P.  646;  L.  R.  7  C.  P.  84;  L.  R.  7  H.  L. 
8o2.  And  see  Bostock  v.  Jardine,  3  Hurl.  &  Colt.  700;  Johnson  v,  Ker- 
shaw, L.  R.  2  Exch.  82;  Ireland  v.  Livingston,  L.  R.  5  Q.  B.  516;  L.  R.  2 
Q.  B.  99 ;  L.  R.  5  H.  L.  395. 
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policies  of  insurance ;  and  perhaps  no  stronger  case  can  be 
found  than  that  of  three  days'  grace  allowed  in  cases  of  bills 
of  exchange.  But  to  entitle  a  usage  to  that  high  respect,  it 
must  be  a  reasonable  one.  It  must  be  for  the  benefit  of  trade 
generally,  and  not  for  the  convenience  and  benefit  of  a  par- 
ticular class  of  individuals.  And  I  can  conceive  of  no  usage 
that  will  authorize  a  departure  from  positive  instructions. 
The  instructions  of  a  principal  to  his  agent  make  the  law  by 
which  he  is  to  be  governed,  and  to  authorize  him  to  depart 
from  them  would  be  depriving  the  parties  of  the  privilege  of 
making  their  own  terms."  '  Where  factors  in  Milwaukee  re- 
ceived a  consignment  of  wheat,  with  instructions  to  sell  for 
cash,  and  they  made  a  sale  of  the  wheat,  taking  the  pur- 
chaser's check  for  the  amount,  payable  the  next  day,  and 
on  the  next  day  he  failed  and  the  check  was  dishonored, 
they  were  held  liable  to  their  principal;  and  not  the  less 
that  by  the  usual  course  of  business  in  Milwaukee,  factors 
collected  cash  sales  on  the  day  after  delivery."  So,  where 
a  commission  merchant  to  whom  cheese  was  consigned  was 
directed  to  sell  it  for  cash,  and  delivered  it  without  re- 
ceiving the  money,  he  was  not  protected  by  a  custom  exist- 
ing among  commission  merchants  to  deliver  such  articles 
and  wait  for  the  pay  a  week  or  ten  days.3  So,  where  a  per- 
son to  whom  goods  were  consigned  to  sell  on  commission, 
**  for  cash,  or  not  on  credit,'.*  sold  them  to  one  who  agreed 
to  pay  for  them  in  a  few  days,  but  failed  to  do  so,  it  was 
held  that  the  factor  could  not  show  in  defence  a  custom  by 
which  such  sale  was  considered  a  cash  sale>  Again:  in  a 
New  York  case  of  a  similar  character,  an  offer  on  the  part 
of  the  defendant  to  prove  that  the  uniform  course  of  the 
market  in  New  York,  where  the  cattle  in  question  in  that 
case  were  sold,  "in  making  sales  for  cash,"  was  to  deliver 
the  cattle  to  the  purchaser,  who  slaughters  and  weighs  them, 
and  after  the  weight  is  ascertained,  pays  for  them,  which 

'  Barksdale  v.  Brown,  i  Nott  &  M.  517 ;  9  Am.  Dec.  720. 

*  Hall  V.  Storr«,  7  Wis.  253. 
3  Bliss  V,  Arnold,  8  Vt.  252. 

♦  Catlin  V.  Smith,  24  Vt  85. 
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operation  usually  occupies  two  or  three  weeks  in  the  sale  of 
a  drove  of  cattle,  was  rejected  by  the  court.  * 

Clark  V.  Van  Northwick,'  decided  by  the  Supreme  Judicial 
Court  of  Massachusetts  in  1823,  conflicts  with  the  rule  in  the 
cases  just  cited.  The  plaintiff  sent  several  boxes  of  lemons 
and  oranges  from  Boston  to  the  defendants  at  New  York,  with 
directions  to  sell  them/iv  cash,  A  week  later,  the  defendants 
sold  them  to  a  person  in  good  credit,  sending  in  their  bill  the 
next  day  for  payment.  In  the  meantime,  Cannon,  the  pur- 
chaser, had  become  insane,  and  only  a  portion  of  the  money 
was  paid.  On  the  trial  of  an  action  for  the  balance,  the 
question  arose  whether  this  was  a  sale  "  for  cash,"  and  the 
defendant  introduced  evidence  to  show  that,  both  at  Boston 
and  at  New  York,  when  orders  were  received  to  sell  goods 
for  cash,  although  the  seller  has  the  right  to  demand  the 
cash  on  delivery  of  the  goods,  it  is  nevertheless  usual,  if 
the  purchaser  is  in  good  credit,  to  deliver  the  goods  and 
send  in  the  bill  for  payment  the  next  day,  or  within  two  or 
three  days,  and  that  such,  in  the  understanding  of  merchants, 
would  be  a  sale  "  for  cash."  The  jury  were  instructed  that 
if  this  custom  was  proved  it  would  relieve  the  defendants, 
and  they  returned  a  verdict  in  their  favor.  In  the  higher 
court  the  ruling  was  affirmed.  "  Upon  the  evidence  of  the 
usage,"  it  was  said,  "  which  was  properly  admitted,  the  jury 
have  found  that  this  was  a  '  cash  sale,'  and  it  would  embar- 
rass business  very  much  if  it  were  not  so  considered.  The 
defendants  did  not  intend  to  allow  the  purchaser  a  credit  for 
any  length  of  time.  They  might  have  sued  him  imme- 
diately after  the  delivery  of  the  fruit.  Such  a  sale  is  no 
violation  of  orders  to  sell  for  cash,  unless  it  is  made  to  a 
person  in  insolvent  circumstances,  which  is  not  the  case 
here."  Where  goods  are  left  with  the  clerk  of  a  forwarder 
with  special  directions  as  to  the  mode  of  transportation  and 
delivery,  it  is  the  duty  of  the  forwarder  to  forward  the  goods 
together  with  the  directions ;  and  a  custom  of  the  place  where 

*  Leland  v.  Douglass,  i  Wend.  490.     And  see  Stewart  v.  Scudder,  2  Am. 
L.  Reg.  (O.  s.)  80  (New  Jersey). 
»  I  Kck.  343. 
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the  business  is  transacted,  that  forwarders'  clerks  will  not  for* 
ward  special  directions  if  not  known  to  the  owner,  will  not 
bind  him/ 

(lo.)  As  a  general  rule,  an  agent  is  not  personally  bound  by 
a  contract  made  by  him  for  his  principal.  An  agent,  as  such, 
and  contracting  as  agent  and  not  as  principal,  incurs  no  per- 
soncd  responsibility  upon  the  contract  itself,^  This  principle 
runs  through  all  the  cases,  the  apparent  conflict  being 
where,  upon  the  facts  of  different  cases,  it  has  been  decided 
in  different  ways  that  the.  agent  has  or  has  not  sufficiently 
described  himself  to  the  other  contracting  party  as  acting 
in  the  capacity  of  an  agent.3  The  law  in  England  seems  to 
be  established  that  an  agent  signing  a  contract  as  agent,  or 
showing  his  agency  in  some  manner,  is  not  personally  liable, 
even  though  his  principal's  name  be  not  disclosed.^  On  the 
other  hand.  Judge  Story -states  the  American  rule  to  be, 
that  agents  will  be  personally  bound  on  contracts  made  by 
agents,  "  where  they  are  known  to  be  agents,  and  acting  in 
that  character,  but  the  name  of  their  principal  is  not  dis- 
closed ;  for,  until  such  disclosure,  it  is  impossible  to  suppose 
that  the  other  contracting  party  is  willing  to  enter  into  a 
contract  exonerating  the  agent  and  trusting  to  an  unknown 
principal,  who  may  be  insolvent  or  incapable  of  binding  him- 
self." 5  But  the  English  courts  have  been  liberal  in  allowing 
evidence  of  usage  to  show  a  different  understanding  in  differ- 
ent trades.  In  several  well-considered  cases,  an  agent  who 
has  entered  into  a  written  contract  for  an  undisclosed  prin- 
cipal has  been  made  personally  liable  upon  proof  of  a 
custom  recognizing  such  a  liability.  In  the  leading  case 
of  Humfrey  v.  Dale,^  the  defendant's  London  brokers,  being 

'  Hutchins  v,  Ladd,  i6  Mich.  493. 

'  2  Kent's  Comm.  629 ;  Evans  on  Ag.  308. 

3  Green  v.  Kopke,  18  C.  B.  549;  Mahoney  v,  Kekuhe,  14  C.  B.  390; 
Reid  V.  Draper,  6  Hurl.  &  N.  813;  Fairlee  v.  Fenton,  L.  R.  5  Exch.  169; 
Pearce  v.  Walker,  L..  R.  5  Exch.  173 ;  Sharman  v.  Brandt,  L.  R.  6  Q.  B. 
720;  Southwell  V,  Bowditch,  L.  R.  i  C.  P.  Div.  icx);  Gadd  v.  Houghton, 
L.  R.  I  Exch.  Div.  357.  4  Evans  on  Ag.  194,  and  cases  ante, 

5  Story  on  Ag.,  sect.  267  (citing  Winsor  v,  Griggs,  5  Cush.  210). 

«  7  El.  &  Bl.  266. 
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employed  to  buy  oil  for  their  principal,  gave  the  vendors 
a  note,  as  follows :  "  Sold  this  day,  for  Messrs.  Thomas  & 
Moore,  to  our  principals,  ten  tons  of  linseed  oil.  Dale, 
Morgan  &  Co.,  brokers."  The  defendants  did  not  disclose 
the  name  of  their  principal  at  the  time,  and  evidence  was 
admitted  at  the  trial  that,  according  to  the  usages  of  the 
trade,  whenever  a  broker  purchased  without  disclosing  the 
name  of  his  principal,  he  was  personally  liable  on  the  con- 
tract. This  ruling  was  affirmed  on  appeal.  That  case  was 
decided  in  1857.  Fleet  v.  Murton '  was  decided  in  1871. 
The  defendants  were  fruit-brokers  in  London,  and  were  em- 
ployed by  the  plaintiffs,  who  were  merchants  at  London,  to 
sell  for  them.  They  gave  to  the  plaintiffs  the  following  note : 
"  We  have  this  day  sold  for  your  account,  to  our  principal, 
certain  tons  of  raisins.  Signed,  Murton  &  Webb,  brokers." 
The  defendants'  principal  having  •  refused  to  accept  a  part 
of  the  raisins,  the  plaintiffs  brought  an  action  against  the 
defendants,  and  gave  evidence  that,  in  the  London  fruit- 
trade,  if  the  brokers  did  not  gfive  the  names  of  their  prin- 
cipals in  their  contracts  they  were  held  personally  liable, 
although  in  fact  they  contracted  as  brokers  for  a  principal. 
On  the  strength  of  this  evidence  the  plaintiffs  had  a  verdict. 
In  the  Court  of  Queen's  Bench  the  custom  was  recognized, 
Cockburn,  C.  J.,  saying :  "Although,  where  a  party  contracts 
as  agent,  there  would  not,  independently  of  some  further 
bargain,  be  any  liability  in  him  as  principal,  yet  if  a  man, 
though  professing  on  the  face  of  the  contract  to  contract  as 
agent  for  another,  and  to  bind  his  principal  only  and  not 
himself,  chooses  to  qualify  that  contract  by  saying  that  he 
will  make^imself  liable,  though  he  is  contracting  for  another 
and  giving  to  another  rights  under  the  contract,  he  himself 
will  incur  the  same  liability  as  a  principal.  Now,  although 
where  a  party  professes  to  contract  as  broker,  it  might 
prima  facie  be  taken  that  he  contracts  without  the  intention 
of  incurring  liability  on  his  own  part,  yet  if  by  the  custom 
of  the  particular  trade  there  is  that  qualification  of  the  con- 
tract which,  if  written  with  the  contract,  would  undoubtedly 

'  L.  R.  7  Q.  B.  126. 
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bind  him,  the  qualification  may,  I  think,  be  imported  into 
contract  by  evidence  of  the  custom.  *  *  *  The  defend- 
ants here  undoubtedly  call  themselves  '  brokers,'  acting  for 
their  principal.  But  if  the  custom  attaches,  the  non-liability 
which  would,  under  ordinary  circutnstsinces,  prima  facie  exist 
in  a  contract  made  by  a  person  purporting  to  contract  as 
broker,  ceases,  and  the  contract  assumes  a  different  fgrm  and 
character,  and  carries  with  it  different  legal  consequences,  by 
reason  of  the  custom  of  the  trade."  Blackburn,  J.,  was  of  the 
same  opinion.  "  I  agree,"  said  he,  "  that  in  the  present  case, 
if  it  were  not  for  the  evidence  of  custom,  the  defendants, 
who  contract  for  a  principal,  —  'sold  to  our  principal,' — 
and  sign  as  brokers,  would  not  have  been  liable  at  all  upon 
this  contract.  But  then,  there  came  the  custom,  and  the 
evidence  of  custom  was  to  this  effect :  that  in  this  trade  the 
brokers  deal  on  these  terms.  The  custom  is,  that  if  the 
broker  does  not  disclose  his  principal's  name  he  is  person- 
ally liable."  Hutchinson  v.  Tatham,'  a  still  stronger  case, 
was  decided  in  1873.  '^^^  defendants,  acting  as  agents  for 
one  L.,  with  his  authority  chartered  a  ship  for  the  convey- 
ance of  a  cargo  of  currants  from  the  Ionian  Islands.  The 
charter-party  was  signed  by  the  defendants  as  *'  agents  to 
merchants,"  the  name  of  the  principal  not  being  disclosed. 
At  the  trial,  the  plaintiff  offered  evidence,  which  was  admitted, 
of  a  usage  that  if  the  principal's  name  is  not  disclosed  within 
a  reasonable  time  after  the  signing  of  the  charter-party,  the 
broker  shall  be  personally  liable.  In  the  Common  Pleas  it 
was  held  that  the  evidence  was  rightly  admitted,  relying 
upon  Humfrey  v.  Dale  and  Fleet  v.  M urton  as  authority  for 
their  decision.  A  usage  of  trade  may  render  agents  and 
factors  acting  for  persons  resident  in  a  foreign  country 
personally  liable  on  contracts  made  for  their  employers, 
although  they  fully  disclose  the  character  in  which  they  act.* 
(11.)  A  person  contracting  as  agent  will  be  personally  liable 
where  he  makes  the  contract  in  his  own  name.^    In  such  case, 

'  L.  R.  8  C.  P.  482.  ^  McKenzie  v.  Nevins,  3  Mass.  434. 

3  Jones  V.  Littledale,  6  Ad.  &  E.  486;  Hopkins  v.  Mehafiy,  11  Serg.  & 
R.  129;  Kirkpatrick  v.  Suiner,  22  Wend.  244;  and  cases  cited  in  Story  on 
Ag.,  sect  269. 


2b  THE   POWER   OF  USAGE   AND   CUSTOM. 

evidence  of  usage,  to  exonerate  an  agent  from  personal  lia- 
bility, has  been  held  inadmissible. 

In  Magee  v.  Atkinson,*  decided  in  1837,  A.,  a  broker  em- 
ployed by  B.  to  sell  certain  railway  shares,  agreed  with  C, 
D.'s  broker,  to  sell  him  fifty  shares,  of  which  A.  afterwards 
informed  his  clerk  at  his  office,  who  made  an  entry  in  his 
book  as  of  a  sale  from  A.  to  C,  and  a  contract  note  to  that 
effect  was  sent  to  C.  A.  subsequently  saw  the  entry  in  the 
book,  and  altered  it  by  writing  in  the  name  of  B.  as  seller. 
Another  note  was  accordingly  sent  the  same  evening  or  the 
same  morning  to  C,  but  C.  received  them  both  together; 
he  did  not  return  the  first  note,  nor  did  A.  request  it.  In 
an  action  by  D.  against  A.  for  breach  of  the  agreement  in 
not  completing  the  sale,  Patteson,  J.,  left  it  to  the  jury  to 
say  whether  the  second  note  was  a  correction  of  a  mistake 
in  the  first,  and  told  the  jury  that  if  the  defendant  entered 
into  a  written  contract  in  his  own  name,  he  could  not  after- 
wards set  up  that  he  was  acting  merely  as  a  broker,  and  that, 
although  known  to  be  a  broker,  if  he  signed  the  contract  in 
his  own  name  he  was  liable.  He  also  rejected  evidence 
that  it  was  the  custom  in  Liverpool  to  send  in  brokers'  notes 
without  disclosing  the  principal's  name.  The  plaintiff  having 
recovered  a  verdict,  the  direction  and  ruling  of  the  trial  judge 
were  affirmed  by  the  court  in  banc,  *'  The  custom  offered 
to  be  proved,"  said  Alderson,  B.,  "  is  a  custom  to  violate  the 
common  law  of  England." 

In  Truman  v.  Loder,"  decided  in  1840,  L.,  a  merchant 
residing  at  St.  Petersburg,  carried  on  a  business  in  London 
through  H.  H.,  having  ceased  to  represent  L.,  contracted 
with  T.  to  sell  him  tallow,  intending  to  make  the  contract 
for  himself,  but  T.  thought  him  an  agent  for  L.,  as  before. 
The  contract  was  made  by  W.,  a  broker  acting  for  both. 
He  signed,  bought,  and  sold  notes,  the  former  beginning. 
"Bought  for  T.,"  and  the  latter,  "sold  for  H.  to  my  prin- 
cipals." It  was  held  that  L.  was  liable  for  the  non-delivery 
of  the  tallow,  and  that  evidence  of  a  custom  in  the  tallow- 

«  2  Mee.  &  W.  440.  ■  II  Ad.  &  E.  589. 
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trade  that  "a  party  might  reject  the  undisclosed  principal, 
and  look  to  the  broker  for  the  completion  of  the  contract/' 
was  inadmissible. 

V.  In  the  Law  of  Corporations, 

The  rules  to  be  considered  under  this  head  are  not  many, 
but  they  show  with  great  force  the  influence  of  usage  and 
custom  upon  the  common  law.  They  are  three,  viz.:  (i.)  A 
corporation  can  express  its  assent  only  by  means  of  its  seal. 
(2.)  Where  its  charter  prescribes  a  mode  in  which  its  con- 
tracts are  to  be  executed,  that  mode^must  be  pursued.  (3.) 
A  corporation  has  no  lien  upon  the  stock  of  a  debtor  to  it. 

(i.)  It  was  an  ancient  doctrine  of  the  common  law  that 
corporations  could  express  their  assent  only  by  means  of  their 
sealy  and  they  were  therefore  considered  incapable  of  mak- 
ing contracts,  or  of  appointing  agents  or  attorneys  to  do 
any  binding  acts,  except  by  a  deed  or  power  in  writing 
under  their  corporate  seal.'  This  doctrine  is  now  obsolete, 
but  it  owes  its  extinction,  not  to  the  courts,  but  to  the  prac- 
tices of  the  corporations  themselves,  whose  usages  the  judges 
were  compelled  to  follow.  "  However  well  established  this 
may  have  been  as  a  rule  of  the  courts,  its  extreme  inconven- 
ience must  always  have  effectually  denied  it  currency  as  a 
rule  of  practice.  It  can  hardly  be  believed  that  in  their  daily 
commerce,  for  the  necessaries  and  elegancies  of  life,  for  the 
decoration  of  their  chapels  and  churches,  for  the  building 
and  repairing  of  their  houses,  and  the  tillage  and  improve- 
ment of  their  lands,  the  various  religious  communities  — 
anciently  so  numerous  and  so  well  endowed  in  England  — 
contracted  only  by  de^d.  Of  necessity,  their  superiors  and 
authorized  agents  must  have  bought  and  sold,  bargained 
and  contracted  for  them  without  the  delaying  intervention 
of  sealed  instruments.  Municipal  corporations,  too,  whose 
bai^ins  and  purchases  must  have  been  numerous  in  the 

'  Case  of  The  Dean  of  Femes,  Davies,  121 ;  Manby  v.  Long,  3  Lev.  107; 
Horn  9.  Ivy,  1  Vent  47 ;  Bailiffs  of  Ipswich  v.  Martin,  Cro.  Jac.  41 1 ;  Ar* 
nold  V.  Mayor,  4  Man.  &  G.  893;  Taylor  v.  Dandridge  Hospital,  I  P.  Wms. 
655. 
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most  ancient  times,  for  the  improvement  and  defence  of  their 
towns,  for  articles  of  civic  pomp  and  display,  can  hardly  be 
supposed  to  have  contracted  for  them  in  all  their  details  of 
deed." '  How,  little  by  little,  the  strictness  of  the  old  rule 
was  broken  in  upon  by  permitting,  at  first,  matters  of  small 
moment,  and  at  length  transactions  of  more  importance, 
to  be  legal  and  valid  without  the  formality  of  a  deed,  may 
be  traced  by  the  student  who  has  leisure  to  examine  the  old 
cases,  but  to-day  they  are  of  value  only  as  history."  No 
such  technical  rule  has  hampered,  in  this  country,  the  busi- 
ness relations  of  individuals  with  corporations,  since  it  was 
laid  down  in  the  leading  case  of  Bank  of  Columbia  v.  Pat- 
terson,3  by  the  Supreme  Court  of  the  United  States,  that 
whenever  a  corporation  is  acting  within  the  scope  of  the 
legitimate  purpose  of  its  institution,  all  parol  contracts  made 
by  its  authorized  agents  are  express  promises  of  the  cor- 
poration, and  all  duties  imposed  on  them  by  law,  and  all 
benefits  conferred  at  their  request  raise  implied  promises, 
for  the  enforcement  of  which  an  action  will  lie.  Accord- 
ingly, a  corporation  may  be  bound  by  the  acts  of  its  agents 
although  not  under  its  corporate  seal,  and  even  where  they 
are  not  reduced  to  writing,  except  in  those  cases  where,  by 
the  provisions  of  the  Statute  of  Frauds  or  otherwise,  a  con- 
tract must  be  in  writing  to  render  it  valid  if  made  by  a 
private  person.* 

'  Ang.  &  Ames  on  Corp.,  sect  228. 

*  Maxwell  v,  Dandridge  Hospital,  i  Fonbl.  Eq.  296 ;  Smith  v,  Birmingham 
Gas-light  Co.,  3  Nev.  &  M.  171;  Mayor  of  Thusford's  Case,  i  Salk.  191; 
3  Salk.  103 ;  Arnold  v.  Mayor  of  Poole,  4  Man.  &  G.  893 ;  Rex  v.  Bigg,  3  P. 
Wms.  419 ;  Yarborough  v.  Bank  of  England,  16  fiast,  6 ;  East  London  Water- 
Works  V,  Bailey,  4  Bing.  283 ;  Edwards  v.  Grand  Junction  Canal  Co.,  I  MyL 
&  Cr.  659 ;  Smith  v,  Cartwright,  6  Exch.  927 ;  Murray  v.  East  London  Co.,  5 
Barn.  &  Aid.  204 ;  London,  etc.,  R.  Co.  v.  Winter,  i  Cr.  &  Ph.  57 ;  Doe  v. 
Bold,  II  Q.  6.  129;  Harper  v,  Charlesworth,  4  Bam.  &  Cress.  575. 

3  7  Cranch,  305. 

4  American  Ins.  Co.  v.  Oakley,  9  Paige,  496;  Hamilton  v,  Lycoming 
Ins.  Co.,  5  Pa.  St  344;  Conro  v.  Port  Henry  Iron  Co.,  12  Barb.  53 ;  Bank  of 
United  Sutes  v,  Norwood,  i  Har.  &  J.  426;  Fleckner  v.  United  States  Bank, 
8  Wheat  357 ;  Osbom  v.  United  States  Bank,  9  Wheat  738 ;  Union  Man. 
Co.  V,  Pitkin,  14  Conn.  174;  Bank  of  United  States  v.  Dandridge,  12  Wheat 
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(2.)  Where  the  charter  of  a  corporation  prescribes  the  par^ 
Hcular  tnode  in  which  its  contracts  shall  be  made,  that  mode 
iMust  be  pursued.^  For  the  same  reasons,  however,  which 
made  it  necessary  to  relax  the  ancient  rules  as  to  the  mode 
in  which  a  corporation  was  required  to  act,  and  which  have 
been  stated  in  a  previous  section,  this  rule  has  been  modi- 
fied, and  corporate  bodies  have  been  held  liable  on  engage- 
ments entered  into  by  their  agents,  though  in  a  different 
manner  than  that  prescribed  by  their  charters  or  articles  of 
association.  In  the  following  cases  the  corporations  have 
been  rendered  liable  on  instruments  issued  and  contracts 
made  by  them,  on  proof  of  usage :  An  insurance  company, 
on  a  policy  signed  by  the  president  and  countersigned  by 
his  assistant,  its  charter  providing  that  "  all  policies  of  insur- 
ance made  by  said  company,  signed  by  the  president,  or,  in 
his  absence,  by  his  assistant,  and  countersigned  by  the  secre- 
tary^ shall  be  binding  on  the  company."'  An  insurance 
company,  on  a  bill  of  exchange  signed  only  by  its  president, 
the  act  of  incorporation  providing  that  "  all  notes  and  con- 
tracts signed  by  the  president  and  countersigned  by  the  sec- 
retary shall  be  binding  on  the  corporation."  ^  A  bank,  on  a 
certificate  of  deposit  signed  by  the  cashier  only,  the  law 
under  which  it  was  incorporated  requiring  that  **  contracts 
made  by  any  such  association,  and  all  notes  and  bills  by 
them  issued  and  put  in  circulation  as  money,  shall  be  signed 
by  the  president  and  vice-president  and  cashier  thereof."* 
A  banking  corporation,  on  a  contract  for  services  executed 

83;  Everett  v.  United  States,  6  Port  182;  Savings  Bank  v,  Davis,  8  Conn. 
ao2 ;  Dunn  v.  Rector  of  Sl  Andrew's  Church,  14  Johns.  1 18 ;  Overseers  v. 
Overseers,  3  Serg.  ft  R.  117;  Palm  v.  Medina  Ins.  Co.,  20  Ohio,  537 ;  San 
Antonio  v.  Lewis,  9  Texas,  69;  Eastman  v.  Coos  Bank,  I  N.  H.  26;  Bates 
V.  Bank  of  Alabama,  2  Ala.  452 ;  Sheldon  v,  Fairfax,  21  Vt.  102 ;  Legrand 
V.  Hampden  College,  5  Munf.  324. 

'  Ang.  &  Ames  on  Corp.,  sect.  253 ;  British  Assur.  Co.  v.  Brown,  12  C.  B. 
723 ;  Davies  v.  North  River  Ins.  Co.,  7  Cow.  462 ;  Heard  v.  Providence  Ins. 
Co.,  2  Craach,  127 ;  Hill  v,  Manchester  Water- Works  Co.,  2  Nev.  &  M.  573 ; 
3  Bam.  ft  Adol.  866. 

*  Balkley  v.  Derby  Fishing  Co.,  3  Conn.  252. 

3  Witte  V.  Derby  Fishing  Co.,  3  Conn.  260.  And  see  Stafford  v,  Wyck- 
bofl(  4  Hill,  44a.  4  Barnes  v,  Ontario  Bank,  19  N.  Y.  152. 
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by  a  less  number  of  directors  than  the  legal  number.*  An 
insurance  company,  on  an  agreement  signed  by  an  agent, 
giving  the  policy-holder  permission  to  remove  the  property, 
although  the  charter  of  the  company  required  that  all  agree- 
ments in  relation  to  insurance  should  be  signed  by  the 
president  and  secretary  of  the  company.'  An  insurance 
company,  on  a  parol  contract  made  by  its  agent,  although 
by  its  charter  authorized  only  to  make  contracts  by  the  sig- 
nature of  its  president,  or  such  other  person  as  its  rules  and 
by-laws  should  direct.3  An  insurance  company,  on  a  prom- 
ise not  under  seal,  it  being  only  authorized  to  "borrow 
money  and  issue  its  bonds  therefor."  *  A  banking  corpora- 
tion, on  a  bill  of  exchange  indorsed  by  its  cashier,  though 
the  charter  declared  that  its  funds  should  in  no  case  be  liable 
for  any  contract  or  engagement  whatever  unless  the  same 
should  be  signed  by  the  president  and  countersigned  by  the 
cashier.^  An  insurance  company,  on  an  agreement  to  insure 
made  by  an  agent,  though  the  charter  provided  that  "  all 
policies  of  insurance  made  by  the  corporation  shall  be  sub- 
scribed by  the  president,  or,  in  case  of  his  death  or  absence, 
by  the  vice-prjesident,  and  countersigned  and  sealed  by  the 
secretary  of  the  company."^  In  an  English  case,  seven 
days'  notice  was  required  by  the  charter  of  a  bank  previous 
to  the  transfer  of  shares,  and  this  was  held  to  be  dispensed 
with  by  the  previous  usage  and  practice  of  the  bank.7     So, 

*  Bradstreet  v.  Bank  of  Royalton,  43  Vt  128.  And  see  Re  Bonelli's 
Telegraph  Co.,  L.  R.  12  Eq.  246 ;  Edgerly  v.  Emerson,  23  N.  H.  566. 

*  New  England  Fire  Ins.  Co.  v,  Schettler,  38  III  166. 

3  Sanborn  v.  Fireman's  Ins.  Co.,  16  Gray,  488. 

4  « I  imagine  the  bonds  intended  are  such  writings  as  are  customary  and 
sufficient  for  the  purpose  among  business  men."  Saffold,  J.,  in  McCullough 
v»  Talladega  Ins.  Co.,  46  Ala.  376.  And  see  Jones  v.  Trustees,  46  Ala.  626 ; 
Gas  Co.  V.  San  Francisco,  9  Cal.  471. 

5  <*  In  the  judgment  of  the  court,  the  clause  of  the  charter  does  not  apply 
to  such  contracts  or  engagements  as  occur  in,  or  are  necessary  to,  the  ordinary 
business  of  a  cashier  or  agent,  such  as  drawing  or  indorsing  bills  of  exchange, 
checks,  and  drafts.  These  acts  appertain,  according  to  commercial  law  and 
usage,  to  the  office  of  a  cashier."  Nisbet,  J.,  in  Merchants'  Bank  v.  Central 
Bank,  i  Ga.  418;  Preston  v.  Missouri,  etc.,  Lead  Co.,  51  Mo.  45. 

*  City  of  Davenport  v,  Peoria  Ins.  Co.,  17  Iowa,  276. 

f  Re  Royal  British  Bank,  Ex  parte  Walton,  26  L.  J.  (Ch.)  542. 
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where  the  deed  of  settlement  of  a  banking  company  allowed 
shares  to  be  transferred  upon  obtaining  the  "  consent  of  the 
board  of  directors,"  which  was  to  be  evidence  of  a  "  certifi- 
cate in  writing,  signed  by  three  of  the  directors,"  and  the 
practice  of  the  bank  had  been  for  the  managing  director  to 
receive  the  applications  and  sign  a  certificate  of  consent, 
which  was  afterwards  signed  by  two  of  the  directors,  it  was 
held  that  such  transfers  were  valid.  Where  the  consent  of 
the  directors  was  required  to  a  transfer  of  stock  by  a  stock- 
holder indebted  to  the  company,  but,  in  the  practice  of  the 
company,  such  cases  were  never  brought  before  the  board, 
a  transfer  made  without  such  consent,  but  according  to  the 
usage  of  the  company,  was  considered  good/  "It  is  in- 
sisted," said  the  court,  in  one  case,  *'  that  a  majority  of  the 
directors  could  not  bind  the  corporation;  but  we  cannot 
reg^ard  the  presence  and  concurrence  of  all  essential  to  the 
validity  of  their  acts.  It  would  be  nearly  impracticable  for 
them  to  fulfil  the  objects  of  their  appointment  under  such  a 
restriction.  It  would  so  clog  and  retard  their  operations 
in  the  business  with  which  they  may  be  daily  and  hourly 
charged,  as  to  defeat  the  beneficial  exercise  of  their  powers. 
So  universal  is  the  usage  for  a  majority  of  the  directors  of 
banks,  insurance  companies,  and  other  corporations  of  this 
description,  to  act  for  the  whole,  that  a  power  to  do  so  may 
by  general  consent  be  understood  to  be  implied  by  their 
appointment."  ^ 

(3.)  At  common  law,  no  lien  exists  in  favor  of  a  corporation 
upon  the  shares  of  a  stockholder  who  is  indebted  to  it.^  The 
charter,  articles  of  association,  or  by-laws  may  create  such 
a  lien,  and  the  shareholder  be  bound  thereby,^  except  in  the 

'  Chambersbturg  Ins.  Co.  v.  Smith,  ii  Pa.  St.  120;  Cram  v.  Bangor  House 
Proprietors,  12  Me.  354 ;  Keyser  v.  School  District,  35  N.  H.  483. 
*  Cram  v.  Bangor  House  Proprietors,  12  Me.  354. 

3  Massachusetts  Iron  Co.  v.  Harper,  7  Cush.  183 ;  Heart  v.  State  Bank, 
2  Dev.  Eq.  iii ;  Dana  v.  Brown,  i  J.  J.  Marsh.  304;  Steamship  Dock  Co.  v. 
Heron,  52  Pa.  St  280;  The  People  v.  Crockett,  9  Gal.  112;  Driscoll  v.  West 
Bradley,  etc.,  R.  Co.,  59  N.  Y.  121. 

4  Brent  v.  Bank  of  Washington,  10  Pet  596;  German  Savings  Bank  v,  Jef- 
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case  of  national  banks  organized  under  the  act  of  1864, 
which  institutions,  being  expressly  denied  the  power  of  loan- 
ing money  to  stockholders  on  the  security  of  their  stock, 
cannot,  of  consequence,  be  clothed  with  a  right  so  incon- 
sistent.* To  what  extent  a  usage  may  take  the  place  of  a 
by-law,  or  a  distinct  and  official  regulation,  in  creating  such 
a  lien  was  considered  in  an  early  Pennsylvania  case,  and  a 
decision  arrived  at  giving  to  a  usage  an  effect  certainly  as 
great  as  necessary.  The  case  was  an  action  by  Morgan  and 
Smith,  the  assignees  of  one  Waler,  against  the  Bank  of  North 
America,  for  refusing  to  permit  his  stock  to  be  transferred 
to  them.  The  bank  answered  that  it  held  the  shares  as  a 
set-off  against  a  debt  of  Waler's  due  to  it.  It  appeared  that 
there  was  no  by-law  or  written  regulation  of  the  bank  con- 
cerning the  transfer  of  stocks  and  giving  a  lien,  but  it  was 
given  in  evidence  that  it  was  the  unvaried  course  of  dealing 
there,  always  insisted  on,  that  no  stockholder  should  transfer 
his  stock  while  in  debt  to  the  bank ;  that  the  debt  should 
be  paid  before  the  bank  would  suffer  a  transfer,  and  this 
usage  was  well  known  to  Waler.  The  court,  while  admit- 
ting that  a  party  entitled  to  a  transfer  of  stock  might  main- 
tain an  action  against  those  whose  duty  it  was  to  make  the 
transfer,"  ruled  that  the  custom  was  nevertheless  a  bar.  "A 
course  of  dealing/'  it  said,  "  a  usage,  an  understanding,  a 
contract,  express  or  implied,  js  a  lien  of  the  parties  and  a 
law  to  them,  provided  they  are  not  repugnant  to  the  charter 

ferson,  10  Bush,  326 ;  Leggett  v.  Bank  of  Sing  Sing,  24  N.  Y.  283 ;  Arnold  9. 
Suffolk  Bank,  27  Barb.  424;  McDowell  v.  Bank,  i  Harr.  (Del.)  27;  Perpetual 
Ins.  Co.  V,  Goodfellow,  9  Mo.  149;  Mechanics'  Bank  v.  Merchants'  Bank, 
45  Mo.  513;  Vansands  v,  Middlesex  Bank,  26  Conn.  144;  DriscoU  v.  West 
Bradley,  etc,  R.  Co.,  59  N.  Y.  96;  Child  v,  Hudson  Bay  Co.,  2  P.  Wms. 
207. 

'  Rosenback  v.  Salt  Springs  National  Bank,  53  Barb.  495 ;  First  National 
Bank  v.  Lanier,  11  Wall.  369;  BuUard  v.  National  Bank,  18  Wall.  589;  Evans- 
ville  National  Bank  v.  Metropolitan  Bank,  2  Biss.  527  (denying  In  re  Dunker- 
son,  6  Biss.  527);  Lockwood  v.  Mechanics'  National  Bank,  9  R.  I.  308. 

*  The  King  v.  Bank  of  England,  Doug.  526;  Union  Bank  v.  Laird,  2 
Wheat  390;  Winsmore  v.  Greenback,  Willes,  581. 
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or  the  laws  of  the  land.     This  is  contrary  to  neither.     If  the 
restrictive  clause  had  been  inserted  in  the  act  of  incorpora- 
tion, as  it  is  in  the  charters  of  the  Philadelphia  Bank,  Farmers' 
and  Mechanics'  Bank,  and  Union  Bank  of  Georgetown,  then, 
according  to  the  decision  of  the  Supreme  Court  of  the  United 
States  in  Union  Bank  v.  Laird,  'no  person  could  acquire 
a  real  right  to  any  share  except  under  a  legal  transfer, 
according  to  the  rules  of  the  bank  under  the  act  of  incor- 
poration, of  which  he  is  bound  to  take  notice.'     The  under- 
stood notice  to  Mr.  Waler,  his  continuing  to  deal  with  the 
bank,  with  full  knowledge  of  this  term  and  condition,  is 
equally  binding  on  him  and  the  present  plaintiffs  as  if  it  were 
a  written  regulation,  a  by-law,  a  provision  in  the  charter,  or 
clause  inserted  in  the  very  certificate  of  stock.     The  bank 
had  an  undoubted  right  to  say  to  any  stockholder,  '  We  dis- 
count your  note ;  but  remember,  until  it  is  paid  we  shall  hold 
your  stock  in  security ;  you  shall  not  be  permitted  to  transfer 
it  until  you  pay  us.'     There  is  nothing  unfair  in  this.     The 
terms  are  known,  and  are  accepted  as  between  the  parties 
to  the  present  agreement — the  stockholder  and  the  bank* 
This   amounts  to  an   hypothecation  —  a  pledge  of  stock. 
How  it  would  have  been  in  controversy  between  a  bona  fide 
purchaser  for  valuable  consideration  and  without  notice,  who 
pays  his  money  to  the  stockholder  on  the  faith  of  the  cer- 
tificate,  intrusted  with  the  symbol  of  the  property,  the  con- 
structive legal  possession,  the  title-deed,  —  on   its  face  an 
instrument  transferable  and  assignable,  —  I  do  not  give  any 
opinion.     It  is  a  very  different  question.     But,  as  between 
these  parties,  call  this  answer  of  the  bank  what  you  please, — 
lien,  set-off,  legal  or  equitable,  pledge,  retainer,  stoppage, 
course  of  dealing,  general  understanding,  usage,  contract, 
express  or  implied,  —  it  is  a  bar  in  law  and  equity  to  this 
action."     Mr.  Proffatt,  in  his  valuable  note  to  this  case  in 
the  American  Decisions,'  says  the  point  decided  in  Morgan 
V.  Bank  of  North  America  has  not  been  passed  upon  in 
any  subsequent  decision,  but  the  soundness  of  the  doctrine 
is  not  disputed. 

'II  Am.  Dec.  582. 
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VI.  In  the  Law  of  Sales, 

We  direct  our  attention  under  this  head  to  the  following 
well-established  rules :  (i.)  The  purchaser  of  goods  from  a 
dealer,  who  has  the  opportunity  to  inspect  them,  takes  the 
risk  of  their  quality ;  there  is  no  implied  warranty,  the  law 
saying,  caveat  emptor.  (2.)  In  sales  by  sample,  the  seller  war- 
rants that  the  goods  correspond  to  sample ;  but  (3)  not  that 
there  is  no  defect  in  the  goods,  if  it  appears  in  the  sample. 
(4.)  The  mere  exhibition  of  a  sample  at  the  time  of  a  sale  does 
not  raise  an  implied  warranty.  (5.)  A  manufacturer  is  held 
to  warrant  that  the  goods  will  answer  the  purpose  intended.  J 

(6.)  A  pledgee  cannot  sell  the  pledge  until  a  default.  (7.) 
A  sale  made  under  false  representations  by  the  seller  may 
be  rescinded ;  but  (8)  the  whole  contract  must  be  rescinded, 
or  none.  (9.)  Goods  sold  for  cash  may  be  reclaimed  if  the 
money  is  not  paid  when  demanded  at  the  time  of  delivery ; 
but  (10)  where  they  are  delivered  without  demanding  the 
money,  the  sale  is  complete  and  the  title  passes.  (11.)  In- 
tent, in  the  absence  of  an  agreement,  is  not  allowed  upon 
unliquidated  accounts,  etc. 

(i.)  In  sales  of  personal  property^  where  the  buyer  has  an 
opportunity  to  inspect  the  commodity,  and  the  seller  is  guilty 
of  no  fraud,  and  is  neither  the  manufacturer  nor  grower  of  the 
articles  he  sells,  the  maxim  caveat  emptor  applies^  and  the 
buyer  takes  the  risk  of  the  quality  upon  himself  This  doc- 
trine is  recognized  by  the  English  courts,'  and  is  so  univer- 
sally accepted  in  this  country  that  the  courts  of  all  the  States 
in  the  Union  where  the  common  law  prevails,  with  but  one 
exception,"  sanction  it.'      Whether  this  rule  can  be  con- 

'  Clare  v.  Maynard,  7  Car.  &  P.  241 ;  Hall  v.  Condor,  2  C.  B,  (N.  s.)  22; 
Early  v.  Garrett,  9  Bam.  &  Cress.  928 ;  Springwell  v.  Allen,  Aleyn,  91 ;  2 
East,  448;  Williams  v,  Allison,  2  East,  446;  Morley  v.  Attenborough,  3 
Exch.  500;  Hopkins  v,  Tanqueray,  15  C.  B.  130. 

*  The  single  exception  is  South  Carolina,  where  caveat  venditor  is  the 
rule.     See  Barnard  v.  Yeates,  i  Nott  &  M.  142. 

3  Barnard  v,  Kellogg,  10  Wall.  383 ;  Willings  v.  Consequa,  Pet.  C  Ct. 
301 ;  H olden  v.  Dakin,  4  Johns.  421 ;  Sweet  v,  Colgate,  20  Johns.  196 ; 
Hawkins  v.  Pemberton,  6  Robt.  42;  Walsh  v.  Center,  i  Wend.  185;  Frazier 
9.  Harvey,  34  Conn.  469. 
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trolled  to  any  extent  by  custom,  and  whether  a  warranty 
may  be  implied  by  usage  where  the  law  implies  none,  has 
been  much  discussed  in  the  courts.     In  the  early  case  of 
Jones  v.  Bowden,*  it  was  proved  that  in  auction  sales  of  cer- 
tain  drugs,  as  pimento,  it  was  the  custom  to  state  in  the 
catalogue  whether  they  were  sea-damaged  or  not,  and  in  the 
absence  of  a  statement  that  they  were  sea-damaged,  they 
were  assumed  to  be  free  from  that  defect.    The  court  held, 
on   this  evidence,  that  freedom  from  sea-damage  was  im- 
pliedly warranted  in  the  case,  Heath,  J.,  referring  to  a  nisi 
prius  decision  of  his,  that  where  sheep  were  sold  as  stock 
there  was  an  implied  warranty  that  they  were  sound,  proof 
having  been  given  that  such  was  the  custom  of  the  trade.' 
This  ruling  is  referred  to  at  some  length  by  Mr.  Benjamin 
in  the  last  edition  of  his  work  on  Sales,  and,  relying  upon  it 
as  an  authority,  he  states  it  as  a  general  rule  that  an  implied 
warranty  may  result  from  the  usage  of  a  particular  trade.^ 
On  the  other  hand,  in  the  American  case  of  Barnard  v.  Kel- 
logg,*   it  was  held  by  the  Supreme  Court  of  the  United 
States,  in   1870,  that  a  custom  of  dealers  in  wool  in  New 
York  and  Boston  to  imply  from  the  fact  of  sale  alone  a  war- 
ranty from  the  seller  that  the  wool  is  not  falsely  packed, 
was  not  admissible  to  control   the  general  rules  of  law  in 
relation  to  the  sale  of  personal  property.     **  It  is  apparent," 
said  Mr.  Justice  Davis,  '*  that  tlie  usage  in  question  was  in- 
consistent with  the  contract  which  the  parties  chose  to  make 
for  themselves,  and  contrary  to  the  wise  rule  of  law  govern- 
ing the  sales  of  personal  property.     It  introduced  a  new  ele- 
ment into  their  contract,  and  added  to  it  a  warranty  which 
the  law  did  not  raise,  nor  the  parties  intend  it  to  contain. 
The  parties  negotiated  on  the  basis  of  caveat  emptor^  and 
contracted  accordingly.     This   they  had   the  right  to   do; 
and  by  the  terms  of  the  contract  the  law  placed  on  the 
buyer  the   risk   of  the   purchase,   and   relieved   the   seller 
from  liability  for  latent  defects.     But  this  usage  of  trade 
steps  in  and  seeks  to  change  the  position  of  the  parties,  and 

*  4  Taun.  847.  3  Benj.  on  Sales  (2d  ed.),  sect  655. 

«  Weall  V.  King,  12  East,  452.  4  10  Wall.  383. 
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to  impose  on  the  seller  a  burden  which  the  law  said,  on 
making  his  contract,  he  should  not  carry.  By  this  means  a 
new  contract  is  made  for  the  parties,  and  their  rights  and 
liabilities  under  the  law  essentially  altered.  This,  as  we 
have  seen,  cannot  be  done.  If  the  doctrine  of  caveat  emptor 
can  be  changed  by  a  special  usage  of  trade  in  the  manner 
proposed  by  the  custom  of  dealers  of  wool  in  Boston,  it  is 
easy  to  see  it  can  be  changed  in  other  particulars,  and  in 
this  way  the  whole  doctrine  frittered  away."*  The  same 
view  was  taken  by  the  Supreme  Judicial  Court  of  Massa- 
chusetts, in  1865,  concerning  a  usage  in  the  hide  and  leather 
trade  at  Boston  to  impliedly  warrant  all  goods  to  be  of 
merchantable  quality.  "The  decisive  objection  to  its  rec- 
ognition," said  Bigelow,  C.  J.,  **  is  that  it  embraces  an  ele- 
ment directly  contrary  to  the  ancient  and  well-established 
rule  of  the  common  law,  that  a  vendor  cannot  be  held 
responsible  for  the  quality  of  goods  sold  if  he  makes  no 
warranty  or  representation  concerning  their  nature,  condi- 
tion, or  merchantable  value.  In  other  words,  it  abrogates 
to  a  certain  extent  the  maxim  caveat  emptor,  and  puts  on 
the  vendor  the  burden  of  warranty,  although  he  may  be 
ignorant  of  the  quality  of  the  articles,  or  may  have  had  no 
means  of  ascertaining  their  condition  or  value,  and  may 
have  had  no  intention  of  selling  the  article  with  warranty. 
Such  a  usage  is  very  like  tJie  one  relied  upon  in  the  leading 
case  of  Thompson  v.  Ashton,"  which  was  held  invalid  and  of 
no  effect,  because  it  tended  to  introduce  vagueness,  confu- 
sion, and  uncertainty  into  the  rules  regulating  the  rights  and 
obligations  of  parties  under  contracts  for  the  sale  of  mer- 
chandise." 3  In  Pennsylvania,  in  Snowden  v.  Warner,*  de- 
cided in  183 1,  the  Supreme  Court  admitted  evidence  of  a 
usage  in  the  city  of  Philadelphia  that  the  seller  of  cotton 
warranted  against  latent  defects,  though  there  was  neither 
fraud  on  his  part  nor  actual  warranty  —  Chief  Justice  Gibson 

'  And  see  Mixer  v.  Cobum,  11  Met -559;  Casco  Mad.  Co.  v.  Dixon,  3 
Cuih.  407.  *  13  Johns.  416. 

3  Dodd  V.  Farlow,  11  Allen,  426;  Boardman  v.  Spooner,  13  Allen,  353. 
Ajid  see  Baird  v.  Matthews,  6  Dana,  129.  4  3  Rawle,  loi. 
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entering  a  vigorous  dissent.  Twenty-one  years  later,  Snow- 
den  V,  Warner  was  disaffirmed,'  and  in  Wetherell  v,  Neil- 
son  *  it  was  subsequently  overruled. 

In  an  Ohio  case,^  a  usage  among  tobacco-dealers  in  Cin- 
cinnati to  warrant,  in  sales  of  tobacco  of  a  particular  descrip- 
tion, the  article  to  remain  sound  and  merchantable  for  the 
space  of  four  months  after  the  sale,  was  admitted,  the  court 
relying  upon  Jones  v.  Bowden.*     But  in  New  York  it  has 
been  held  that  usage  is  not  admissible  to  show  that  the  sale 
of  any  particular  article  implies  a  warranty  of  its  goodness. 
In  Thompson  z/.  Ashton,^  decided  by  the  Supreme  Court  of 
New  York  in  18 17,  the  plaintiff's  agent  went  to  the  store 
of  the  defendant  to  purchase  crockery-ware,  and  the  latter 
sold  him  forty-six  crates  of  crockery-ware,  according  to  the 
printed  catalogue  of  certain  auctioneers  in  whose  store  the 
crockery  was  for  sale,  which  catalogue  conformed  to  the 
invoice.     The  witness  did  not  open  the  crates,  but  after  they 
were  sent  to  the  plaintiff  several  of  them  were  found  to  be 
bad,  consisting  of  ware  of  an  inferior  quality.     The  plaintiff 
desired  to  rescind  the  sale,  but,  the  defendant  refusing,  he 
brought  an  action  for  the  fraud,  and  on  the  trial  offered  to 
prove  that  it  was  the  custom  and  usage  of  merchants  in  this 
article  that  the  purchaser  purchased  and  the  seller  sold  on 
the  invoices  without  opening  the  crates  or  examining  the 
ware  in  them,  and  that  it  was  the  uniform  understanding  in 
the   trade,  in  such  transactions,  that  the  exhibition  of  the 
invoices  amounted  to  an  undertaking  on  the  part  of  the 
seller  that  the  ware  was  good  and  merchantable.     The  trial 
judge  rejected  this  evidence,  and  the  plaintiff  was  nonsuited. 
On  appeal,  the  court  sustained  the  ruling,  saying:  "The 
evidence  offered  of  a  usage  or  custom  in  relation  to  the  sale 
of  crockery-ware  was  properly  rejected.     No  custom  in  the 
sale  of  any  particular  description  of  goods  can  be  admitted 
to  control  the  general  rules  of  law.     Such  a  principle  would 
be  extremely  pernicious  in  its  consequences,  and  render  vague 
and  uncertain  all  the  rules  of  law  in  the  sale  of  chattels." 

'  Cdze  V.  Heisley,  19  Pa.  St.  243.  *  20  Pa.  St  448. 

3  Fatman  v.  Thompson,  2  Disney,  482.  ^  4  Tann.  483. 

s  14  Johns.  316. 
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(2.)  Where  goods  are  sold  by  sample,  the  seller  is  held  to 
warrant  that  they  correspond  with  the  sample,^  The  exhibi- 
tion of  a  sample  is  equivalent  to  an  affirmation  that  all  the 
goods  sold  by  it  are  similar.* 

(3.)  But  if  the  sample  be  fairly  drawn  from  the  bulk  of  the 
goods^  and  the  bulk  corresponds  with  the  sample^  but  there  is  a 
defect  in  both  sample  and  bulk,  and  this  defect  is  unknown  and 
undiscemible^  there  is  no  implied  warranty  against  this  defect^ 
and  the  seller  is  not  responsible.^  A  usage  in  opposition  to 
this  rule  has  been  held  invalid  in  Massachusetts.  '  In  Dick- 
enson V.  Gray/  the  sale  was  of  unprinted  satinet  cloths  pur- 
chased of  the  manufacturers  by  sample,  and  it  appeared 
that  the  bulk  of  the  goods  was  not  equal  to  the  sample ; 
that  both  the  sample  and  the  bulk  of  the  goods  were  dam- 
aged by  mildew,  and  that  the  defect  was  latent  and  could 
not  be  discovered  until  the  goods  were  printed.  The  de- 
fendant offered  evidence,  in  an  action  for  the  price  of  the 
goods,  of  a  usage  of  merchants  by  which  in  such  cases  the 
seller  should  make  good  to  the  purchaser  the  damage  occa- 

'  I  Pars,  on  Con.  585 ;  2  Kent's  Comm.  481 ;  Benj.  on  Sales,  sect  648 ; 
Dickenson  v.  Gray,  7  Allen,  29;  Williams  v.  Spafford,  8  Pick.  250;  Oneida 
Man.  Co.  v.  Lawrence,  4  Cow.  440 ;  Gallagher  v.  Waring,  9  Wend.  20 ;  Boor- 
man  V.  Jenkins,  12  Wend.  566;  Waring  v.  Mason,  18  Wend.  425;  Hargous 
V.  Stone,  5  N.  Y.  73;  Beirne  w.  Dord,  5  N.  Y.  95 ;  Phillipi  v,  Gove,  4  Rob. 
(La.)  315;  Hall  v.  Plasson,  19  La.  An.  19;  Ricks  v.  Dillahunty,  8  Port  140; 
Magee  v.  Billingsley,  3  Ala.  679;  Brantley  v,  Thomas,  22  Texas,  270;  Gun- 
ther  V.  Atwell,  19  Md.  157;  Otis  v.  Alderson,  10  Smed,  Si  M.  476;  Borrekins 
V,  Bevan,  3  Rawle,  37;  Hanson  v,  Busse,  45  111.  498;  Day  v.  Raquet,  14 
Minn.  273;  Bragg  v.  Morrill,  49  Vt.  45;  Bradford  v.  Manly,  13  Mass.  138. 
And  note,  7  Am.  Dec.  125. 

*  Story  on  Sales,  sect  376 ;  Lorymer  v.  Smith,  i  Bam.  &  Cress,  i ;  2  Dowl. 
&  Ry.  23;  Hibbert  v.  Shee,  i  Camp.  113;  Parkinson  v.  Lee,  2  East  314; 
Beebe  v.  Robert,  12  Wend.  413;  Parker  v.  Palmer,  4  Barn.  &  Aid.  387;  An- 
drews V.  Kneeland,  6  Cow.  654;  Hastings  v.  Lovering,  2  Pick.  219;  Sands 
V,  Taylor,  5  Johns.  359;  Gatling  v,  Newell,  9  Ind.  572;  Moses  v.  Mead,  i 
Denio,  386;  Rose  v.  Beattie,  2  Nott  &  M.  538;  Brower  v,  Lewis,  19  Barb. 
574 ;  Ormrud  v,  Huth,  14  Mee.  &  W.  664. 

3  Story  on  Sales,  sect  376;  Parkinson  v.  Lee,  2  East,  313;  Ormrud  v, 
Huth,  14  Mee.  &  W.  663;  Carter  v.  Creek,  4  Hurl.  &  N.  412;  Gunther  v, 
Atwell,  19  Md.  157;  Sands  v.  Taylor,  5  Johns.  395. 

4  7  Allen,  29. 
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sioned  by  the  defect.     The  court  admitted  this  evidence, 
and  the  jury,  in  answer  to  special  questions,  found  that  the 
usage  existed ;  that  there  was  a  defect  in  the  goods ;  that  it 
diminished  their  value  in  the  sum  of  ^11,456.23;  that  the 
goods  were   not  equal   to  the  sample,  and  that  this  last 
defect  diminished   the  value  of  the  goods  in   the  sum  of 
15 1 7. 1 8.     The  plaintiff  had  a  verdict  for  the  balance  of  the 
price  at  which  the  goods  were  bargained  for,  deducting  the 
sum    of  2517.18  —  thus  rejecting  the  effect  of  the   usage. 
On  appeal,  the  judgment  was  affirmed,  the  court  holding 
that  the  deduction  of  JI517.18  was  properly  allowed.     "The 
sale,"  said  Chapman,  J.,  "  was  by  sample.     On  such  a  sale 
it  is  admitted  that  the  law  implied  a  warranty  that  the  bulk 
of  the  goods  shall  be  equal  in  quality  to  the  sample.'     The 
jury  have  found   that  these  goods  were  not  equal  to  the 
sample,  and  have  assessed  the  damages  at  JI517.18.     This 
sum  is  therefore  to  be  deducted   from  the  agreed   price." 
But  the  usage  set   up  in   the  case  was  adjudged    invalid. 
After  reviewing  the  cases  in  which  usages  in  opposition  to 
rules  of  law  had  been  rejected,  Chapman,  J.,  said:  "There 
is  no  necessity  for  such  usages ;  because,  if  the  parties  agree 
that  there  shall  be  a  warranty  where  the  law  implies  none, 
they  can  insert  the  warranty  in  the  bill  of  sale,  or,  if  the 
manufacturer  sells  without  warranty,  he  can  so  express  it. 
But  if  such  usages  were  to  prevail  they  would  be  productive 
of  misunderstanding,  litigation,  and  frequent  injustice,  and 
would  be  deeply  injurious  to  the  interests  of  trade  and  com- 
merce.    They  would  make  it  necessary  to  prove  the  law 
of  the  case   by  witnesses   on   the  stand,  and   it  would  be 
settled  by  the  jury  in  each  particular  case.     Public  policy, 
therefore,  requires  that,  where  parties   assume  obligations 
which  the  law  does  not  impose,  or  release  obligations  which 
it  does  impose,  it  should   be  done  by  express  contract." 
This  rule,  therefore,  falls  within  our  third  division. 

(4.)  The  mere  exhibition^  at  the  time  of  the  sale,  of  a  sample 

'  Bradford  v.  Manly,  13  Mass.  139. 
VOL.  vn.  NO.  I.  3 
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of  the  goods  does  not  of  itself  constitute  such  a  sale  by  sample 
as  to  subject  the  seller  to  liability  upon  an  implied  warranty; 
for  the  reason  that  such  sample  may  only  be  shown  to 
enable  the  purchaser  to  form  an  opinion  of  the  probable 
qualities,  without  any  intention  on  the  part  of  the  seller  to 
warrant  all  the  goods  sold  to  be  equal  to  it.*  The  seller 
by  sample  is,  perhaps,  presumed  to  warrant  that  the  bulk  is 
of  the  same  kind  and  equal  in  quality  with  the  sample  in 
reference  to  which  the  contract  is  made.  But  to  enforce 
such  a  contract  when  denied,  it  must  be  established  by  evi- 
dence of  the  acts  and  declarations  of  the  parties  tending  to 
prove  a  contract  of  sale  by  sample,"  and  cannot  be  estab- 
lished by  proof  that  it  was  the  general  custom  of  persons 
dealing  in  the  particular  article  thus  to  contract.^ 

(5.)  The  general  rule  of  law  that,  upon  the  sale  of  an 
article  by  a  manufacturer^  there  is  an  implied  warranty  that 
it  will  answer  the  purpose  for  which  it  is  made,^  cannot  be 
altered  by  usage  —  as,  for  example,  by  a  usage  of  founders 
not  to  warrant  their  castings  against  latent  defects ;  or,  in 
the  case  of  patent  defects,  to  be  entitled  to  have  the  castings 
returned  in  a  reasonable  time,  and  to  have  the  option  of 
replacing  them  with  new  ones.* 

'  Hargous  V,  Stone,  5  N.  Y.  73;  Waring  v.  Mason,  18  Wend.  425;  Han- 
son V,  Busse,  45  111.  496;  Torvell  v,  Gatewood,  2  Scam.  22;  Adams  v. 
Johnson,  15  111.  545;  Kohl  v.  Lurder,  39  III.  195;  Rose  v,  Beattie,  2  Nott 
&  M.  638;  Brower  v,  Lewis,  19  Barb.  574;  Gardner  v.  Gray,  4  Camp.  114; 
Powell  V.  Horton,  2  Bing.  N.  C.  668. 

'  Waring  v.  Mason,  18  Wend.  425;  Osborn  v,  Garitz,  60  N.  Y.  540; 
Boyd  V,  Nelson,  83  Pa.  St.  319. 

3  Beirne  v.  Dord,  2  Sandf.  89,  5  N.  Y.  78. 

4  Ollivant  v.  Bayley,  5  Q.  B.  288 ;  Charter  v.  Hopkins,  4  Mec.  &  W.  399 ; 
Jones  V,  Bright,  5  Bing.  533 ;  Brown  v,  Edgington,  2  Man.  &  G.  279 ;  Gumey 
V,  Atlantic,  etc.,  R.  Co.,  58  N.  Y.  358 ;  Jones  v.  Just,  L.  R.  3  Q.  B.  197 ;  Port 
Carbon  Iron  Co.  v.  Groves,  68  Pa.  €t.  149;  Brown  v.  Murphee,  31  Miss.  91 ; 
Field  V,  Kinnear,  4  Kan.  476 ;  Street  v.  Chapman,  29  Ind.  142 ;  Kingsbury 
V.  Taylor,  29  Me.  508;  Pacific  Iron- Works  v.  Newhall,  34  Conn.  67;  Hoe 
V,  Sanborn,  21  N.  Y.  552;  Bragg  v.  Morrill,  49  Vt.  45;  Mason  v.  Chappell, 
15  Gratt.  572;  Gerst  v,  Jones,  10  Cent.  L.  J.  151;  Bigge  v,  Parkinson,  7 
Hurl.  &  N.  955. 

5  Whitmore  v.  South  Boston  Iron  Co.,  2  Allen,  52. 
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(6.)  It  was  intimated  by  Nelson,  C.  J.,  in  an  early  New 
York  case,  that  the  rule  that,  on  a  simple  pledge  of  stock  to  a 
broker  as  collateral  security^  the  pledgee  has  no  right  to  dis- 
pose of  it  before  the  pledgeor  fails  to  comply  with  his  engage- 
ment^ might  be  changed  by  usage  —  e.g.^  the  general  custom 
of  brokers  to  hypothecate  or  dispose  of  it  at  pleasure,  and, 
on  payment  or  tender  of  the  principal  debt,  to  return  an 
equal  number  of  shares  of  the  same  kind  of  stock.*     This 
language,  however,  was  and  has  been  disaffirmed  in  subse- 
quent New  York  cases  where  the  law  concerning  pledges 
and  the  effect  of  customs  derogatory  thereto  have  been  con- 
sidered.    Thus,   in   Markham   v.  Jaudon,'   the   defendants, 
who  were  stockholders,  purchased  certain  stocks  for  plain- 
tiff in  their  own  names  and  with  their  own  funds,  he  deposit- 
ing with  them  a  "  margin  "  of  ten  per  cent,  which  he  agreed 
to  "  keep  good."     The  plaintiff  having  failed  to  "  keep  the 
margin  good,"  the  defendants  sold  out   the  stock  without 
notice  to  him.     It  was  held  by  the  Court  of  Appeals  that 
the  relation  between  the  parties  was  that  of  pledgeor  and 
pledgee;    that  a   sale   under   such    circumstances   without 
notice  was  a  conversion ;  and  that,  in  an  action  by  the  plain- 
tiff for  such  conversion,  evidence  of  a  usage  that  stock  held 
as  in  this  case  might  be  sold  by  the  broker  whenever,  by  the 
fall  of  the  stock  in  the  market,  the  "  margin  "  was  exhausted 
and  not  renewed,  was  inadmissible,  because  in  direct  vari- 
ance with  the  rules  of  law  applicable  to  the  relation  of  the 
parties.     "This  was  an  offer,"  said  Hunt,  C.  J.,  referring  to 
the  evidence  rejected,  "  not  to  explain  the  meaning  of  par- 
ticular terms  or  to  prove  attending  circumstances,  to  enable 
the   court  to  construe   the  agreement,  but   to  change  the 
rights  of  the  parties  to  a  contract.     By  the  law,  as  I  have 
interpreted  it,  the  customer  did  not  lose  the  title  to  his  stock 
by  any  process  less  than  a  sale  upon  reasonable  notice  or 
by  judicial  proceedings.     The  broker  had  no  right  to  sell 
without  such  a  notice.     A  practice  or  custom  to  do  other- 
wise would  have  no  more  force  than  a  custom  to  protest 
notes  on  the  first  day  of  grace,  or  a  custom  of  brokers  not  to 

*  Allen  V.  Dykers,  3  Hill,  593.  »  41  N.  Y.  235. 
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purchase  the  shares  at  all,  in  a  case  like  the  present,  but 
to  content  themselves  with  a  memorandum  or  entry  in  their 
books  of  the  contract  made  with  their  customer."  This  case 
was  followed  seven  years  later  in  Baker  v.  Drake,'  decided 
in  1876  —  both  illustrations  of  our  third  division. 

(7.)  When  a  sale  of  goods  is  made  under  false  representa- 
tions^ the  purchaser  may  return  the  goods  and  rescind  the  con- 
tract; '  but  if  he  be  silent,  and  continue  to  treat  the  property 
as  his  own,  he  will  be  considered  as  waiving  the  objection, 
and  will  be  as  conclusively  bound  as  if  no  fraud  or  fraudulent 
representation  had  occurred.3 

In  this  connection  another  rule  of  law  is  well  established, 
viz. :  that  (8)  the  purchaser  must  rescind  the  whole  contract 
and  return  the  whole  of  the  property  ;  it  cannot  be  rescinded  in 
part  and  continued  in  part,^  The  power  of  usage  to  alter 
this  well-established  rule  is  well  illustrated  by  the  case  of 
Clark  V.  Baker.s  The  plaintiff  purchased  of  the  defendant 
a  cargo  of  yellow  and  white  corn  which  was  then  lying  on 
board  a  schooner  belonging  to  the  latter,  the  quantity  being 
unknown.  He  agreed  to  pay  a  certain  sum  per  bushel  for 
the  yellow  corn  and  another  sum  per  bushel  for  the  white 
corn,  —  the  defendant  warranting  it  to  be  of  a  described 

*  66  N.  Y.  518.     And  see  Stenton  v,  Jerome,  54  N.  Y.  480. 

*  Phelps  V,  Quin,  I  Bush,  375;  Righter  z/.  Roller,  31  Ark.  170;  Holbrook 
V,  Burt,  22  Pick.  546;  Peters  v,  Gooch,  4  Blackf.  515;  Bellamy  z/.  Sabine,  2 
Ph.  425 ;  Pintard  v,  Martin,  i  Smed.  &  M.  Ch.  126 ;  Caldwell  v.  Caldwell, 
I  J.  J.  Marsh.  53;  Mixer's  Case,  4  De  G.  &  J.  586;  King  v.  Savery,  5  H. 
L.  Cas.  627.  An  offer  on  his  part  is  sufficient  without  an  actual  return. 
Smalley  v.  Hendrickson,  29  N.  J.  L.  371 ;  Smith  v.  Smith,  30  Vt  139;  Bar- 
rett V,  Stanton,  2  Ala.  181 ;  Dill  v.  Camp,  22  Ala.  149.  And  if  the  goods 
are  of  no  value  to  either  party,  their  return  may  be  dispensed  with.  Love  v, 
Oldham,  22  Ind.  51 ;  Garland  v,  Spencer,  46  Me.  528;  Christy  v.  Cummins, 
3  McLean,  386. 

3  McCuUoch  V,  Scott,  13  B.  Mon.  172;  Thomas  v.  Bartow,  48  N.  Y. 
200 ;  Jennings  v.  Broughton,  5  De  G.  M.  &  G.  539 ;  Boughton  v,  Standish, 
48  Vt.  594 ;  Grymes  v.  Sanders,  93  U.  S.  55 ;  Rutter  v,  Blake,  2  Har.  &  J. 
355;  Norton  ».  Young,  3  Me.  30;  Miller  v.  Grove,  18  Md.  242. 

4  Shields  v,  Pettee,  2  Sandf.  262 ;  Morse  v,  Brackett,  98  Mass.  205 ;  Mans- 
field V.  Trigg,  113  Mass.  350;  Costigan  v,  Hawkins,  22  Wis.  74;  Campbell 
V,  Fleming,  i  Ad.  &  £.  40. 

5  5  Mete.  452;  II  Mete.  186. 
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quality,  —  and  did  pay  J5 1,200  "on  account  of  corn  per 
schooner."  The  schooner  was  hauled  to  the  plaintiff's 
wharf,  and  he  transferred  to  his  warehouse  a  part  of  the 
corn  and  refused  to  receive  the  remainder,  on  the  ground 
that  the  residue  was  not  of  the  kind  the  defendant  had  war- 
ranted it  to  be.  He  immediately  gave  the  defendant  notice 
that  he  would  receive  no  more  of  his  cargo,  and  requested 
him  to  take  the  schooner  away.  The  corn  taken  by  the 
plaintiff  amounted,  at  the  agreed  price  per  bushel,  to  j5i,o67, 
and  he  brought  an  action  to  recover  back  the  difference 
between  that  sum  and  the  Jl  1,200  paid  by  him  in  the  first 
instance.  The  defendant  set  up' that  the  contract  was  entire, 
and  maintained  that  the  action  would  not  lie  without  proof 
that  the  plaintiff  offered  to  return  the  corn  which  he  had 
accepted.  This  objection  was  overruled,  and  the  plaintiff 
had  a  verdict ;  but,  on  appeal,  the  defendant's  position  was 
sustained  by  the  Supreme  Court,  and  the  judgment  reversed 
and  a  new  trial  ordered.  "  We  are  of  opinion,"  said  the 
court,  '*  that  the  bargain  between  the  parties  was  an  entire 
contract  for  the  purchase  of  the  whole  cargo,  and  that  the 
plaintiff,  not  having  rescinded  it,  cannot  maintain  the  present 
action  for  the  portion  of  money  advanced  by  him  on  the 
whole,  which  exceeded  in  amount  the  value  of  that  portion 
of  the  cargo  actually  retained  by  him."  The  parties  after- 
wards went  to  trial  again,  and  the  defendant  again  objected 
that  the  contract  was  entire,  and  that  the  action  could  not 
be  maintained  unless  the  plaintiff  could  prove  an  offer  to 
return  the  corn  which  he  had  accepted  and  received  Into  his 
store.  To  overcome  this,  the  plaintiff  now  offered  to  prove 
the  existence  of  the  following  usage  in  the  port  of  Boston, 
viz. :  That  when  a  cargo  of  corn  is  sold  in  bulk  lying  in  the 
vessel  in  which  it  is  imported,  and  the  sale  is  made  under  a 
warranty,  the  purchaser  receives  and  retains  so  much  of  the 
corn  as  answers  the  warranty  and  rejects  the  residue,  which, 
upon  such  rejection,  becomes  the  property  of  the  seller. 
The  trial  court  admitted  the  evidence,  and  the  plaintiff 
again  had  a  verdict  and  judgment,  which  this  time  was,  on 
appeal,  affirmed^     "In  the  present  case,"  said  Dewey,  J., 


38  THE   POWER    OF   USAGE    AND    CUSTOM. 

"the  usage  found  by  the  jury  goes  directly  to  establish  a 
rule  in  contravention  of  the  rules  of  the  common  law  in  rela- 
tion to  rescinding  a  contract  in  a  case  of  sale  of  an  unsound 
article,  accompanied  by  a  warranty  or  induced  by  false  rep- 
resentations. The  general  rule  of  law  requires  the  vendee, 
if  he  would  rescind  the  sale  for  such  cause,  to  restore  the 
entire  commodity  purchased.  The  local  usage  proved  is 
that,  in  a  sale  of  corn  under  like  circumstances,  the  party 
may  keep  so  much  of  the  commodity  as  answers  the  war- 
ranty or  representation,  and  decline  taking  the  residue; 
that  is,  he  may  rescind  the  contract  in  part,  and,  without 
returning  the  corn  he  has  received,  may  recover  back  the 
money  paid  for  so  much  of  the  article  as  does  not  answer 
the  representation.  This  usage  is  certainly  not  an  unrea- 
sonable one,  and  not  to  be  rejected  upon  that  ground.  The 
nature  of  the  commodity,  the  manner  of  exposing  the  article 
for  sale,  the  price  being  fixed  by  the  bushel,  and  the  mode 
of  delivery,  all  alike  point  out  this  as  a  reasonable  and  con- 
venient usage.  We  understand  the  contract  to  have  been 
an  oral  one.  Such  being  the  case,  the  admission  of  the  evi- 
dence of  the  usage  is  not  objectionable  upon  the  ground  of 
its  being  offered  to  control,  vary,  or  contradict  a  contract  in 
writing.  Nor  does  the  usage  contradict  any  express  oral 
contract  made  by  the  parties.  Had  it  done  either,  it  would 
have  presented  a  very  different  question.  Usages  of  this 
character  are  only  admissible  upon  the  hypothesis  that  the 
parties  have  contracted  in  reference  to  them.  If  the  parties 
make  express  stipulations  as  to  the  terms  of  a  sale  or  the 
manner  of  performance  of  a  contract,  or  state  the  condi- 
tions upon  which  it  may  be  rescinded,  such  express  stipula- 
tions must  be  taken  as  the  terms  of  the  contract,  and  they 
are  not  to  be  affected  by  any  usage  contrary  to  them. 
Looking  at  the  usage  relied  upon  in  the  present  case,  and 
taking  it  to  have  been  found  by  the  jury  to  be  well  estab- 
lished by  the  proof  as  a  general  usage  of  the  dealers  in 
similar  commodities  in  Boston,  and  finding  the  same  is  not 
repugnant  to  any  express  stipulation  in  the  contract  of  the 
parties,  without  any  disposition  on  the  part  of  the  court  to 
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extend  the  doctrine  of  local  usages  beyond  the  adjudicated 
cases,  yet  we  have  not  felt  authorized  to  reject  the  evidence 
offered  in  the  present  case."  But  subsequently,  in  Morse 
V.  Brackett,'  the  case  of  Clark  v.  Baker  was  distinguished, 
and,  on  a  very  slight  pretext,  a  custom  in  the  wool-trade 
by  which  a  purchaser  might  return  a  single  bale  not  answer- 
ing to  the  warranty,  but  retain  the  rest,  was  rejected. 

(9.)  Where  goods  are  sold  for  cash^  and  the  seller  delivers 
them  to  the  purchaser  upon  the  faith  of  his  paying  cash^  and 
immediately  demands  it^  but  the  buyer  refuses  to  pay,  the 
delivery  is  not  absolute,  but  only  conditional,  and  the  seller 
may  reclaim,  the  title  never  having  passed  away  from  him ; ' 
yet  (10)  where  they  are  sold  for  cash,  to  be  paid  for  on  deliv^ 
ery,  either  in  cash  or  commercial  paper,  and  they  are  delivered 
ivithout  exacting  the  money  or  the  securities,  the  delivery  be- 
cermes  absolute,  and  the  title  thereby  vests  in  the  purchaser.^ 
These  rules  are  established  by  numerous  authorities.  There- 
fore, in  Smith  v.  Lynes,^  a  usage  of  trade  that  on  a  sale 
of  goods  for  cash  they  are  delivered  to  the  buyer  without 
payment  or  demand  of  payment,  and  after  a  few  days  a  bill 
of  the  goods  is  sent  to  the  buyer  and  the  price  demanded, 
and  in  the  meantime  the  seller  retains  a  lien  on  the  goods 
for  the  price,  and  that  such  a  delivery  is  conditional,  has 
been  held  contrary  to  law  and  invalid.^  So,  also,  of  a  usage 
of  trade  that  the  delivery  of  an  order  for  flour  by  the  seller 
to  the  buyer,  the  receipt  thereof  by  him,  and  his  presentation 

• 

'  98  Mass.  205. 

»  Osborn  v.  Santz,  6  N.  Y.  S40;  Ferguson  v,  ClifFord,  37  N.  H.  86 ;  Re- 
fining, etc.,  Co.  V.  Miller,  7  Phila.  97;  Harding  v,  Metz,  i  Tenn.  Ch.  610* 
Gardiner  v,  Clark,  21  N.  Y.  399;  Russell  v.  Minor,  22  Wend.  659;  Acker  v. 
Campbell,  23  Wend.  372. 

3  Smith  V.  Lyons,  3  Sandf.  203 ;  s,  c,  ^  N.  Y.  42 ;  Chapman  v,  Lathrop, 
6  Cow.  no;  Lupin  v,  Marie,  6  Wend.  77;  Furness  v,  Howe,  8  Wend.  247; 
The  People  v,  Haynes,  14  Wend.  546;  Carlton  v,  Sumner,  4  Pick.  516; 
Smith  V.  Dennie,  6  Pick.  262 ;  Hussey  v.  Thornton,  4  Mass.  405 ;  Shindler 
Vi  Houston,  I  Denio,  51 ;  Buck  v,  Grimshaw,  i  Edw.  Ch.  144;  Paul  v.  Reed, 
52  N.  H.  136;  Mixer  v.  Cook,  31  Me.  340;  Farlow  v,  Ellis,  15  Gray,  229; 
Bowen  v.  Burk,  13  Pa.  St  146;  Pitts  v,  Owen,  9  Wis.  152. 

4  3  Sandf.  203 ;  5  N.  Y.  42. 

5  But  see  Haggerty  v.  Palmer,  6  Johns.  Ch.  437. 
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to  the  drawee  of  it,  the  seller  not  being  notified  of  the  non- 
acceptance  of  the  order,  is  a  delivery  of  the  flour  sold.* 
"  What  is  delivery/*  it  is  said  in  the  last  case,  "  is  a  question 
of  law  and  not  of  opinion.  It  is  not  within  the  legitimate 
province  of  custom  to  control,  or  at  all  interfere  with  a 
question  of  this  kind."  Where  a  seller  revokes  an  order 
before  the  goods  are  delivered,  a  usage  that  such  an  order 
vests  the  title  eo  instanti  in  the  purchaser  will  not  avail  the 
latter."  And  usage  cannot  convert  a  voluntary  and  unquali- 
fied delivery,  without  payment,  of  goods  sold  for  cash  into 
a  mere  deposit  for  examination.^ 

But  evidence  of  custom  has  been  admitted  to  show  that 
a  delivery  to  a  carrier,  in  the  usual  and  ordinary  course  of 
business,  transfers  the  property  to  the  purchaser,  and  that 
the  risk  from  that  time  is  the  risk  of  the  purchaser ;  *  that, 
in  the  boot  and  shoe  trade,  when  shoes  are  ordered  of  a 
manufacturer  by  a  purchaser  at  a  distance,  it  is  the  usage 
of  the  business,  when  no  special  mode  of  conveyance  is 
mentioned  by  the  purchaser,  for  the  manufacturer  to  take 
the  goods  to  a  certain  point  at  his  own  risk,  and  there 
deliver  them  to  some  regular  line  of  packets  running  to  the 
purchaser's  place  of  business,  and  take  duplicate  bills  of 
lading  and  forward  one  of  them  to  the  purchaser  by  mail, 
and  that  from  that  time  the  delivery  is  complete,  and  the 
purchaser  takes  the  risk  of  loss ;  *  that  the  seller  of  goods 
who  delivers  them  to  a  railroad  company,  to  be  first  trans- 
ported on 'their  road  and  then  forwarded  by  steamboat, 
should  take  out  an  internal  bill  of  lading  and  send  it  to 
the  purchaser  at  or  about  the  time  of  dispatching  the 
goods.^ 

(i  I.)  Interest,  ivithout  an  agreement  therefor,  is  not  allowed 
by  law  upon  unliquidated  accounts  for  goods,  wares,  and  mer^ 

'  Suydam  v.  Clark,  2  Sandf.  133. 

»  South- Western  Freight  &  Cotton- Press  Co,  v,  Stanard,  44  Mo.  71. 

3  Haskins  v,  Warren,  115  Mass.  514. 

*  Magruder  v.  Gage,  33  Md.  344. 

5  Putnam  v,  Tillotson,  13  Mete.  517. 

^  Johnson  v.  Stoddard,  100  Mass.  306. 
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chandise^  for  work  done^  or  on  book-accounts?  In  Henry  v. 
Risk/  decided  in  the  Supreme  Court  of  Pennsylvania  in 
1 788,  the  court  refused  to  allow  evidence  of  a  custom  of 
the  trade  to  charge  interest  in  such  cases.  The  action  was 
brought  for  goods  sold  and  delivered  in  the  city  of  Philadel- 
phia, the  plaintiff  having  charged  interest  upon  his  account 
after  six  months'  credit.  The  right  to  do  this  was  the  only 
question  in  the  cause,  and  the  plaintiff's  counsel  offered  to 
prove  by  witnesses  that  it  was  the  custom  of  the  trade  in 
Philadelphia  to  allow  interest  under  such  circumstances. 
But  McKean,  C.  J.,  ruled  that,  interest  not  being  recoverable 
on  such  account  at  law,  the  custom  was  not  admissible, 
saying :  "  The  point  has  been  repeatedly  determined  other- 
ivise  in  this  court  as  well  as  in  the  courts  of  England ;  and 
therefore  witnesses  cannot  be  admitted  to  contradict  the 
established  principle  of  the  law."  But  this  decision  has 
been  long  overruled  in  that  State,  and  the  practice  of  the 
merchants  of  Pittsburg  and  Philadelphia  to  charge  interest 
on  their  accounts  after  six  months  is  now  judicially  noticed 
in  the  Pennsylvania  courts.^  And,  in  a  number  of  cases,  evi- 
dence of  usage  has  rendered  charges  for  interest  under  such 
circumstances  recoverable  at  law.^     In  one  of  these  it  was 

'  Youqua  v,  Nixon,  Pet  C.  Ct.  224;  Reid  v.  Rensselaer  Glass  Factory,  3 
Cow.  393;  5  Cow.  589;  Adams  Express  Co.  v,  Milton,  ii  Bush,  49;  Brady  t/. 
"Wilcoxon,  44  Cal.  349;  Hauxhurst  v.  Hovcy,  26  Vt.  544;  Gilman  v.  Vaughan, 
44  Wis.  646;  Marsh  v,  Frazer,  47  Wis.  149;  Tucker  v,  Ives,  6  Cow.  193; 
Kane  v.  Smith,  12  Johns.  156  ;  Consequa  v.  Fanning,  3  Johns.  Ch.  587;  Mc- 
Knight  V,  Dunlop,  4  Barb.  36. 

'  Henry  z/.  Risk,  i  Dall.  265;  Harrison  v,  Handley,  i  Bibb,  443;  Murray 
V,  Ware,  i  Bibb,  325 ;  Van  Beuren  v.  Gaasbeck,  4  Cow.  496 ;  Brewer  v,  Tyr- 
ingham,  12  Pick.  547 ;  Doyle  v,  St.  James*  Church,  7  Wend.  178 ;  Gotf  v. 
Rehoboth,  2  Cush.  475;  Stimpson  v.  Green,  13  Allen,  326 ;  Palmer  v.  Stock- 
well,  9  Gray,  237 ;  Sprague  v  Sprague,  30  Vt.  483 ;  Adams  Express  Co.  v, 
Milton,  II  Bush,  49;  Amee  v,  Wilson,  22  Me.  116;  Shipman  v.  The  State, 
44  Wis.  458. 

3  Day  V.  Lockwood,  24  Conn.  186;  Crosby  v.  Mason,  32  Conn.  432. 

4  I  Dall.  265.     And  see  Temple  v.  Belding,  i  Root,  314. 

5  Koons  V,  Miller,  3  Watts  &  S.  271 ;  Watt  v.  Hatch,  25  Pa.  St.  411; 
Adams  v.  Palmer,  30  Pa.  St.  346. 

^  Eddowes  v.  Hopkins,  Doug.  361 ;  Knox  v,  Jones,  2  Dall.  193 ;  Koons  v. 
Miller,  3  Watts  &  S.  271 ;  Rensselaer  Glass  Factory  v,  Reid,  5  Cow.  611; 
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said :  "  From  the  practice  which  has  generally  obtained  in 
this  State,  from  the  known  usage  and  custom  of  Mr.  Ray- 
mond, [the  creditor]  as  well  as  of  other  merchants,  to  cast 
interest  on  their  accounts  after  six  months,  we  think  there 
was  an  implied  contract  on  the  part  of  Dr.  Isham  to  pay 
interest  after  the  usual  time  of  credit."  '  In  another :  "  We 
do  not  think  the  charge  of  interest  on  any  part  of  the  account 
objectionable.  The  plaintiff  proved  that  the  defendant  was 
one  of  his  customers,  and  that  he  always  charged  interest 
on  his  accounts  after  ninety  days.  The  uniform  custom 
of  a  merchant  or  manufacturer  is  presumed  to  be  known  to 
those  who  are  in  the  habit  of  dealing  with  him,  and  in  their 
dealings  are  supposed  to  act  with  reference  to  that  cus- 
tom." *  In  another :  "Although,  as  a  general  principle,  run- 
ning accounts  do  not  draw  interest,  yet  if  a  merchant  has 
been  in  the  general  practice  of  charging  interest  after  a 
limited  period  of  credit,  those  who  deal  with  him  with  a 
knowledge  of  that  fact  are  bound  to  pay  interest  from  the 
expiration  of  such  period;  and  their  liability  is  the  same 
if  they .  have  been  in  the  habit  of  settling  their  accounts 
with  him,  in  which  such  interest  has  been  charged  and 
allowed."  3  In  another,  which  was  a  suit  on  a  book-account, 
it  was  said :  "  Evidence  may  be  introduced  to  show  that,  by 
the  agreement  or  understanding  of  the  parties,  interest  may 
be  charged.  Proof  of  custom  is  also  allowed.  As  there  is 
no  evidence  on  the  point,  it  is  not  a  case  for  interest."^ 
Likewise,  while  on  such  charges  as  a  forwarding  merchant's 
services  —  for  freight,  wharfage,  and  storage  —  interest  is 
not  by  law  allowed,*  usage  may  allow  it.*  And  where  a 
banker  and  his  customer  have  carried  on  their  business,  as 

Easterly  v.  Cole,  3  N.  Y.  502;  Bispham  v.  Pollock,  I  McLean,  411 ;  Liotard 
V,  Graves,  3  Caines,  216;  Selleck  v,  French,  i  Conn.  32;  Watt  v.  Hatch,  25 
Pa.  St.  41 1 ;  Goff  v.  Inhabitants,  2  Cush.  475 ;  Newell  v.  Griswold,  6  Johns. 
44;  Lammis  v,  Clark,  13  III.  544;  Hitt  v.  Allen,  13  III.  592;  Veiths  v,  Hagge, 
8  Iowa,  163;  Righton  v,  Blake,  i  Brev.  159;  Knight  v.  Mitchell,  3  Brey.  506; 
Pearson  v,  Grice,  8  Fla.  214. 

*  Raymond  v,  Isham,  8  Vt  263.        '  McAllister  v,  Reab,  4  Wend.  483. 

3  Reab  v.  McAllister,  8  Wend.  109.      4  Crosby  v.  Mason,  32  Conn.  483. 

5  Trotter  v.  Grant,  2  Wend.  213.        ^  Meech  v.  Smith,  7  Wend.  315. 
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to  interest,  for  a  series  of  years  in  a  particular  way,  it  will 
be  assumed  that  there  is  an  agreement  to  that  effect,  and 
the  principle  involved  will  be  held  binding  in  any  subse- 
quent disagreement  between  them/ 

VII.   In  the  Law  of  Banks  and  Banking,  and  Negotiable 

and  Assignable  Paper, 

The  rules  of  law  which  we  shall  notice  under  this  head 
are:  (i)  As  to  time  and  place  of  demand  and  notice;  (2) 
the  rule  that  negotiable  paper  not  payable  instantly  is 
entitled  to  days  of  grace;  (3.  4,  and  5)  as  to  the  duty  of 
collecting  banks ;  (6)  the  rule  that  a  bank  must  pay  out  to 
its  depositors  good  money;  (7)  that  it  pays  a  forged  check 
on  it  at  its  risk ;  (8)  that  a  remedy  may  be  had  on  the  half 
of  a  bank-note;  (9)  and  that  the  purchaser  of  past  due 
negotiable  paper  takes  it  subject  to  all  equities  which  may 
have  attached. 

(i.)  The  general  rules  of  law  as  to  time  and  place  of  de- 
mand and  notice  in  the  case  of  bills  and  notes  are  greatly 
affected  by  custom.  Thus,  the  usage  of  banks  as  to  demand 
and  notice  governs  *  and  may  validate  acts  otherwise  invalid : 
as  a  notice  by  mail  where  the  party  lives  in  the  same  town,3 
and  where  in  the  absence  of  such  a  usage  the  notice  would 
be  insufficient ;  ^  or  a  notice  on  a  day  earlier  or  later  than  the 
legal  day ;  s  or  a  demand  of  payment  on  the  fourth  instead  of 

'  Moses  V,  Salt,  32  Beav.  269 ;  Clancarty  v.  Latouche,  i  Ball  &  B.  420. 

*  Hartford  Bank  v.  Stedman,  3  Conn.  489 ;  Bowen  v,  Newell,  5  Sandf. 
326;  Widgery  v.  Monroe,  6  Mass.  449;  Lincoln,  etc.,  Bank  v.  Page,  9  Mass. 
155;  6  Am,  Dec  52;  Bridgeport  Bank  v.  Dyer,  19  Conn.  136;  Cohen  v. 
Hunt,  2  Smed.  &  M.  227.  But  see  Bank  of  Alexandria  v.  Demeale,  2  Cranch 
C.  Ct.  488;  Jackson  v.  Union  Bank,  6  Har.  &  J.  416. 

3  Chicopee  Bank  v.  Eager,  9  Mete.  584;  Gindrat  v.  Mechanics'  Bank,  7 
Ala.  325 ;  Grinman  v.  Walker,  9  Iowa,  146. 

4  Forbes  v,  Omaha  National  Bank,  1 1  Cent  L.  J.  209 ;  Ireland  v.  Kip,  10 
Johns.  409;  s,  c,  II  Johns.  231 ;  Babcock  v.  Benham,  4  Hill,  129;  Ransom 
V.  Mack,  2  Hill,  587 ;  Shelbume  Falls  National  Bank  v.  Townsley,  102  Mass. 
177;  State  Bank  v.  Rowell,  6  Mart  (n.  s.)  267. 

5  Blanchard  v,  Hilliard,  1 1  Mass.  85 ;  Jones  v,  Fales,  4  Mass.  245 ;  Pierce 
V,  Batler,  14  Mass.  303;  Wood  v,  Corl,  4  Mete.  205;  Taunton  v,  Richardson, 
5  Pick.  436. 
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the  third  day  after  due ;  *  or  on  the  day  previous  to  what  is 
not  a  legal  holiday ; '  or  an  incorrect  description  in  the  notice ;  ^ 
or  a  demand  on  the  maker  without  presenting  the  note  to 
him ;  ^  or  at  the  bank  where  negotiated,  and  not  on  the  in- 
dorser  personally ;  s  or  a  notice  intended  for  a  director,  but 
left  at  the  bank  upon  the  cashier's  desk.^ 

And  the  usage  of  depositors  in  certain  banks  to  deposit 
checks  on  the  same  or  the  next  day  after  the  day  on  which 
they  were  received,  and  of  the  bank  immediately  to  return 
any  checks  from  the  "  clearing-house  "  which  the  drawer  has 
not  funds  to  cover,  is  recognized.' 

But  though  a  demand  may  be  made  on  the  fourth  day 
instead  of  the  third,  or  earlier  than  the  third,  if  in  accord- 
ance with  custom,  it  is  nevertheless  necessary,  it  would 
seem,  that  a  demand  be  made  then ;  and  the  omission  of  this 
requisite  cannot  be  excused  by  usage.  Thus,  in  a  Maryland 
case,®  a  witness  testified  that  he  served  on  the  drawer  a 
written  notice  in  the  usual  form,  stating  when  the  note  was 
due  and  must  be  paid,  and  that  he  left  the  notice  with  the 
drawer,  as  was  the  custom  in  such  cases.  But  the  Court  of 
Appeals  held  that  this  was  not  sufficient.  "  It  is  supposed," 
said  Archer,  J.,  "  that  this  language  of  the  witness  consti- 
tutes evidence  of  a  usage  on  the  part  of  the  bank  to  make 
demand  of  payment  at  a  time  and  under  circumstances  dif- 
ferent from  the  general  rules  of  law,  and  that  efficacy  should 
be  given  to  such  usage  if  found  by  the  jury,  so  as  to  vali- 
date as  a  demand  that  which  without  such  a  usage  would  be 
a  nullity.  In  the  view  which  we  take  of  the  evidence,  it  is 
immaterial  to  examine  the  question  as  to  the  legal  efiect  of 

'  Bank  of  Columbia  v,  Magruder,  6  Har.  &  J.  172;  Bank  of  Columbia  v. 
Fitzhugh,  I  Har.  &  G.  239;  Patriotic  Bank  v.  Farmers*  Bank,  2  Cranch  C. 
Ct.  560;  Bank  of  Washington  v.  Triplett,  I  Pet.  25;  Mills  v.  Bank  of  the 
United  States,  ii  Wheat.  431;  Raborg  v.  Bank  of  Columbia,  i  Har.  &.  G. 
231.  'City  Bank  v.  Cutter,  3  Pick.  414. 

3  Smith  V.  Whiting,  12  Mass.  6.         4  Whitwell  v,  Johnson,  17  Mass.  449. 

5  Brent's  Executors  r.  Bank  of  the  Metropolis,  I  Pet  89. 

^  Weld  V,  Gorham,  10  Mass.  366.  And  see  Hotchkiss  v.  Artisans'  Bank, 
42  Barb.  517. 

7  Marrett  v,  Brackett,  60  Me.  524.  And  see  Overman  v,  Hoboken  City 
Bank,  30  N.  J.  L.  61.  ^  Farmers'  Bank  v,  Duvall,  7  Gill  &  J.  78. 
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such  usage,  if  established,  because  we  consider  that  the  wit- 
ness proves  no  usage  bearing  on  the  question  of  a  demand. 
The  only  conclusion  which  can  be  drawn  from  the  evidence 
is  that  it  is  the  practice  of  this  bank,  as  it  is  of  all  banks, 
to  give  notice  of  the  falling  due  of  notes,  that  the  parties 
may  be  apprised  not  only  of  the  holders  of  the  notes,  but 
reminded  and  admonished  of  the  near  approach  of  the  time 
for  the  payment  of  their  liabilities.  The  witness  does  not 
state  the  existence  of  any  usage  to  treat  this  common  noti- 
fication as  a  substitute  for  the  legal  demand  on  the  holder. 
The  rule  established  is,  on  the  contrary,  perfectly  consistent 
with  the  necessity  of  presentment  for  payment  when  due, 
and  in  the  accustomed  mode.  *  *  *  Xhe  plaintiff 
should  have  gone  further  and  proved  that,  by  the  usage  of 
the  bank,  demands  against  the  drawers  of  notes,  in  order  to 
charge  the  indorsers,  were  always  made  by  the  alleged  noti- 
fication on  the  day  notes  first  fell  due,  instead  of  being  made 
according  to  the  rules  of  law,  and  that  such  notice  was,  by 
usage,  a  substitute  for  the  lawful  demand.  In  such  a  state 
of  facts  the  question  would  have  been  brought  before  the 
court  how  far,  in  point  of  law,  such  a  notice  could  operate  as 
a  demand.'' ' 

There  are  some  cases  which  seem,  at  first  glance,  to  con- 
flict with  the  rule  that  the  customer  is  presumed  to  agree  to 
the  usages  of  the  bank.  Piscataqua  Exchange  Bank  z/. 
Carter,"  decided  in  New  Hampshire  in  1850,  and  Central 
Bank  v,  Davis,^  which  arose  in  Massachusetts  in  1837,  were 
alike,  both  in  facts  and  results.  To  a  suit  against  the  indorser 
of  a  note,  the  reply  was  that  no  notice  or  demand  had  been 
g^ven  as  required  by  law.  It  appeared,  however,  that  it  was 
the  well-known  usage  of  the  bank  to  require  the  indorser,  in 
such  cases,  to  waive  demand  and  notice  on  the  note.  No 
such  written  waiver  appeared  on  the  note,  and  it  was  held 
that  the  usage  could  not  prevail.  The  court  said  that  parol 
evidence  of  usage  was  not  admissible  for  the  purpose  of 
varying  the  written  contract  of  indorsement,  and  also  that 

'  See  also  Borup  v,  Nininger,  5  Minn.  523. 

•  20  N.  H.  246.  3  19  Pick.  373. 
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the  usage  proved,  being  a  usage  for  the  customer  to  make  a 
certain  agreement,  could  not  affect  a  transaction  in  which 
such  an  agreement  had  not  been  made.  Upon  the  second 
ground  the  decisions  in  these  cases  may  be  sustained,  but 
not  upon  the  first,  which  is  equivalent  to  saying  that  a  usage 
cannot  add  an  accident  to  a  written  contract. 

(2.)  All  bills  of  exchange  or  negotiable  notes  not  payable 
instantly  are  entitled  to  days  of  graced  A  check,  being  pay- 
able on  demand,  is,  therefore,  not  entitled  to  grace.'  It  has 
sometimes  been  attempted  to  alter  this  rule  by  evidence  of 
a  difTerent  custom.  In  Woodruff  v.  Merchants'  Bank,3  the 
paper  was  in  this  form :  — 

"JSiSOO.  Detroit,  November  15,  1838. 

"Sixty  days  after  date,  pay  to  the  order  of  Daniel  Green, 
Esq.,  fifteen  hundred  dollars  at  the  Phoenix  Bank  in  the 
city  of  New  York,  value  received,  which  place  to  account. 

"  Your  ob'd't  serv't, 

"  L.  GODDARD, 

"Detroit,  Mich. 
"  To  Wm.  H.  Griswold,  Esq.,  Cashier  Oakland  County  Bank, 
Mich." 

It  was  contended  that,  according  to  the  custom  of  bankers 
and  merchants  in  New  York,  this  was  a  check,  and  was  not 
entitled  to  the  days  of  grace  allowed  on  promissory  notes 
and  bills  of  exchange.  But  the  Supreme  Court  said  :  "The 
effect  of  the  proof  of  usage  as  given  in  this  case,  if  sanc- 
tioned, would  be  to  overturn  the  whole  law  on  the  subject  of 
bills  of  exchange  in  the  city  of  New  York.  We  need 
scarcely  add,  even  if  the  witnesses  were  not  mistaken,  and 
the  usage  prevails  there  as  testified  to,  it  cannot  be  allowed 
to  control  the  settled  and  acknowledged  law  of  the  State 
in  respect  to  this  description  of  paper.*'  In  Morrison  v. 
Bailey,*  the  paper  was  in  this  form :  — 

*  Brown  v.  Harroden,  4  Term  Rep.  158;  Cook  v.  Darling,  2  R.  I.  385; 
Brown  v.  Lusk,  4  Yerg.  210;  Daniels  v.  Kyle,  i  Kelly  (Ga.),  304;  Wood- 
ruff t/.  Merchants*  Bank,  25  Wend.  673.  *  Dan.  Neg.  Inst.  507. 

3  25  Wend.  673.  -♦  5  Ohio  St.  13. 
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"$300.  Cleveland,  Ohio,  June  30,  1853. 

"  Wicks,  Otis  &  Brownell :  Pay  to  L.  F.  Burgess,  on  the 
13th  day  of  July,  1853,  or  order,  three  hundred  dollars. 

"  R.  B.  Bailey." 

The  testimony  of  a  number  of  bankers  showed  a  uniform 
custom  on  their  part,  in  Cleveland,  to  regard  drafts  in  this 
form  as  checks,  and  not  entitled  to  days  of  grace.  But  the 
Supreme  Court  of  Ohio,  following  Woodruff  v.  Merchants' 
Bank,  held  that  "any  supposed  usage  of  banks^in  any  par- 
ticular place  to  regard  drafts  upon  them  payable  at  a  day 
certain  after  date  as  checks,  and  not  entitled  to  days  of 
grace,  is  inadmissible  to  control  the  rules  of  law."  '  On  the 
other  hand,  in  Pennsylvania  it  is  held  that,  in  order  to  carry 
out  the  understanding  of  the  business  community,  evidence 
of  such  usage  should  be  admitted.^ 

(3.)  A  bank  receiving  a  check  for  collection  has,  according 
to  the  general  common-law  rule,  until  the  close  of  banking- 
hours  on  the  next  business  day  in  which  to  present  it.^  But  it 
is  clear  that  a  general  usage  to  present  it  within  a  shorter  or 
a  longer  time  would  qualify  this  rule,^  provided  it  were  gen- 
eral and  well  understood.^  Whether,  when  a  note  is  sent  to 
a  bank  for  collection,  the  duty  of  making  a  demand  on  the 
maker  can  be  delegated  by  it  to  a  notary  so  as  to  relieve 
the  bank  from  all  subsequent  responsibility,  is  a  question 
upon  which  have  arisen  diverse  rulings.  In  New  York  it 
has  been  held  that  the  bank  remains  responsible ;  ^  in  Penn- 
sylvania and  Louisiana,  that  if  the  bank  has  exercised  proper 
care  in  the  selection,  its  liability  is  at  an  end.^     In  Massa- 

'  But  see  Bowen  v.  Newell,  3  Kern.  290;  Lawson  v,  Richards,  6  Phila. 
179;  Champion  v.  Gordon,  70  Pa.' St  476;  Minturn  v.  Fisher,  4  Cal.  35. 
«  /di<t. 

3  Rickford  v.  Ridge,  2  Camp.  537;  Moule  v.  Brown,  4  Bing.  N.  C.  266; 
Boddington  v.  Schlencker,  4  Bam.  &.  Adol.  752;  Alexander  v.  Burchfield,  Car. 
&  M.  75 ;  Hare  v.  Henty,  10  C.  B.  (N.  s.)  65. 

4  Boddington  v.  Schlencker,  4  Bam.  &  Adol.  752;  Morse  on  Banking,  393. 

5  Rickford  v.  Ridge,  2  Camp.  537;  Mohawk  Bank  z/.  Broderick,  13  Wend. 
133.  ^  Allen  V,  Merchants'  Bank,  22  Wend.  215. 

7  Baldwin  v.  Bank  of  Louisiana,  i  La.  An.  13 ;  Bellemire  v.  Bank  of  United 
States,  4  Whart.  105. 
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chusetts,  proof  of  a.  usage  of  business  on  the  part  of  the 
bank  is  considered  to  settle  the  question/  while  in  New 
York  no  contrary  usage  can  affect  the  bank's  liability  in 
such  case." 

And  though  (4)  a  bank  to  whom  a  note  is  sent  for  collec- 
tion need  not,  as  a  matter  of  law,  notify  all  the  indorsers? 
yet  such  a  duty  may  be  cast  upon  it  by  usage  and  cus- 
tom.^ The  rule  that  where  commercial  paper  is  placed 
in  a  bank  for  collection  the  title  thereto  does  not  pass  to 
the  bank,  n6r  does  it  become  the  customer's  debtor  for  the 
amount  until  the  collection  is  made,  is  not  affected  by  a 
practice  of  the  bank  allowing  customers  to  draw  against  such 
deposit  before  the  collections  have  actually  been  made.^ 

(5.)  A  bank  acting  as  the  collecting  agent  of  another  has 
no  right  to  receive  in  payment  anything  but  money.  If  instead 
of  money  it  takes  a  check,  and  surrenders  the  paper,  it 
assumes  the  responsibility  of  the  paper  becoming  good, 
and  if  it  turns  out  otherwise  it  is  liable.^  But  it  may  prove, 
as  a  defence,  a  usage  to  act  in  this  manner ; '  though  Mr. 
Morse  says :  "  It  may  be  doubted  whether  it  would  free  a 
banker  from  liability  if  he  should  simply  show  a  frequent 
habit  of  parting  with  paper  upon  receiving  the  check  of  the 
debtor,  or  whether  he  would  not  have  to  go  further  and 
show  positively  that  it  -was  understood  in  all  such  trans- 
actions that  the  banker  discharged  his  full  duty  to  the  cus- 
tomer by  so  doing." ' 

'  Warren  Bank  v,  Suffolk  Bank,  xo  Cush.  582. 
*  Ayrault  v.  Pacific  Bank,  47  N.  Y.  570. 

3  Haynes  v.  Berks,  3  Bos.  &  Pal.  599;  Bank  of  Mobile  v.  Hoggins,  3 
Ala.  206;  Branch  Bank  v.  Knox,  i  Ala.  148;  Phipps  v,  Milbury  Bank,  8 
Mete.  79;  Colt  v.  Noble,  5  Mass.  167;  Eagle  Bank  v,  Chapin,  3  Pick.  180; 
Bank  of  United  States  v,  Goddard,  5  Mason,  366 ;  State  Bank  v.  Bank,  41 
Barb.  343;  Mead  v,  Engs,  5  Cow.  303;  Howard  v,  Ives,  I  Hill,  263;  Bank 
of  United  States  v,  Davis,  2  Hill,  451 ;  Spencer  v.  Ballou,  18  N.  Y.  327; 
Farmers*  Bank  v.  Vail,  21  N.  Y.  485. 

4  Smedes  v.  Bank  of  Utica,  20  Johns.  372 ;  3  Cow.  362. 

5  Giles  V,  Perkins,  9  East,  12;  Scott  v.  Ocean  Bank,  23  N.  Y.  289. 

^  Commercial  Bank  v.  Union  Bank,  i  Kern.  203 ;  Levy  v.  National  Bank, 
7  Cent.  L.  J.  249. 

7  Russell  V,  Hankey,  6  Turn.  &  R.  12;  Levy  v.  National  Bank,  supra. 
^  Morse  on  Banking,  429. 
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(6.)  Where  a  bank  receives  a  sum  on  a  general  deposit^  it  is 
bound  to  respond  to  the  depositor,  when  called  on  for  a  like 
sutn^  in  good  money.  "  This,"  says  Mr.  Morse/  '*  has  been 
repeatedly  held  in  the  Western  States,  where  bank-bills  of 
the  so-called  'wild-cat*  banks  were  deposited,  and  credit 
given  for  the  nominal  value  in  dollars  and  cents.  Fre- 
quently the  depreciation  of  these  bills  had  begun  at  the 
time  of  deposit;  often  they  had  sunk  almost  immediately 
afterwards,  through  every  stage  of  depreciation,  to  utter 
worthlessness.  But  the  courts  uniformly  held  that  the 
credit  given  for  so  much  money  could  only  be  discharged 
by  so  much  money,  and  that  bills  similar  to  those  received, 
or  even  the  identical  ones,  could  not  be  forced  upon  the 
customer  as  payment."  So,  where  the  deposit  was  made  in 
bills  of  the  bank  itself,  and  they  were  at  the  time  greatly 
depreciated,  it  was  held  that  payment  must  nevertheless  be 
made  in  full  in  good  money."  ^ 

In  Marine  Bank  of  Chicago  v.  Chandler,^  the  defendant 
asked  the  following  instruction,  which  was  refused :  **  If  the 
jury  believe  from  the  evidence  that  it  is  the  usage  and  cus- 
tom of  banks  and  bankers  to  mingle  all  the  funds  received 
by  them  in  a  common  mass,  and  that  according  to  such 
usage  the  defendant  mixed  the  funds  received  on  account 
of  plaintiff  with  its  own,  and  that  its  own  funds,  with  which 
plaintiff's  were  mingled,  were  composed  of  the  notes  of  the 
banks  of  Illinois  received  by  it  in  its  ordinary  course  of 
business  for  itself  and  its  customers,  which  were  afterwards 
depreciated  in  value  from  causes  not  within  defendant's  con- 
trol, then  the  loss  by  such  depreciation  in  defendant's  funds 
must  fall  on  him."  In  affirming  the  ruling  and  verdict 
below.  Walker,  J.,  said:  "Nor  can  the  special  custom  of 
banks  in  a  particular  locality  change  the  laws  of  the  land 
regulating  the  value  of  the  currency  and  fixing  the  standard 

*  Morse  on  Banking,  52. 

^  Corbit  V,  Bank  of  Smyrna,  2  Hun,  235 ;  Marine  Bank  v.  Rushmore,  28 
ni.  463;  Fort  V,  Bank  of  Cape  Fear,  i  Ph.  (N.  C.)  417;  Marine  Bank  v, 
Ogden,  29  111.  248 ;  Willett  v,  Paine,  43  111.  433. 

3  Bank  of  The  Commonwealth  v.  Wister,  2  Pet  318.  4  27  111.  526. 
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value  of  the  current  coins.  That  parties  may  contract  to 
receive  any  commodity  in  lieu  of  money  in  payment  of 
indebtedness,  is  undeniably  true.  This  can  only  be  done 
by  special  agreement,  and  not  by  usage.  No  custom  can 
compel  a  creditor,  in  the  absence  of  a  special  agreement, 
to  receive  anything  but  the  constitutional  currency  of  the 
country.  The  fact  that  the  business  men  of  the  particular 
place  have  been  in  the  habit  of  receiving  depreciated  paper 
money  in  payment  of  their  demands  by  no  means  proves 
that  all  creditors  in  that  locality  have  agreed  to  receive  the 
same,  much  less  a  person  residing  hundreds  of  miles  dis- 
tant. To  have  such  an  effect,  a  special  agreement  must  be 
proved."  *  So,  in  Thompson  v.  Riggs,"  the  plaintiff  had  for 
a  series  of  years  deposited  coin  and  paper  money  with  the 
defendant,  a  banker.  Coin  at  the  time  had  one  value,  and 
paper  money  another  and  less  value,  and  the  different 
deposits  were  entered  in  his  pass-books  as  of  "  coin  "  and 
"paper"  respectively.  Debts  being  at  this  time  payable 
in  "  coin "  only,  the  banker  requested  the  plaintiff  to  make 
his  full  balance  coin,  which  was  done.  Subsequently  an  act 
was  passed  making  certain  treasury-notes  lawful  money  for 
the  payment  of  debts.  The  plaintiff  continued  depositing 
"coin"  and  "treasury-notes,"  then  regarded  as  currency, 
and  both  were  entered  accordingly.  He  afterwards  drew 
for  "coin,"  —  the  bulk  of  coin  balance  deposited  before  the 
act.  Coin  was  refused,  and  tender  made  of  treasury-notes. 
In  an  action  brought  for  the  market  value  of  the  coin  drawn 
for,  — the  teller  of  the  bank  having  testified  that,  after  the  act 
making  treasury-notes  a  legal  tender,  his  employer  uniformly 
made  with  customers  depositing  with  them  a  difference,  in 
receiving  and  paying  their  deposits,  between  coin  and  paper 
money,  and  in  all  cases  when  the  deposit  was  in  coin  they 
paid  the  checks  of  their  customers  in  coin  when  they  called 
for  coin;  otherwise,  treasury  or  bank  notes,  —  the  plaintiff 
offered  evidence  to  show  that  the  usage  and  mode  of  deal- 
ing between  the  said  parties,  as  stated  by  the  teller,  was  the 

'  See  also  Marine  Bank  v,  Barney,  28  IlL  90;  Chicago,  etc.,  Ins.  Co.  v. 
Carpenter,  28  III.  36a  •  5  Wall.  663. 
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usage  of  all  the  banks  in  that  place.  This  evidence  was 
considered  in  the  Supreme  Court  of  the  United  States  as 
properly  rejected.  "  The  general  rule  of  law  is/'  said  Mr. 
Justice  Clifford,  "  that  if  a  merchant  deposits  money  with  a 
bank,  the  title  to  the  money  passes  to  the  bank,  and  the  lat- 
te  becomes  the  debtor  of  the  merchant  to  that  amount ;  and 
it  is  not  perceived  that  the  evidence  offered,  if  it  had  been 
admitted,  could  have  had  any  other  effect  than  to  control 
the  general  rule  of  law,  as  it  is  not  pretended  that  the  evi- 
dence showed  a  special  deposit.  Viewed  in  any  light  con- 
sistent with  the  other  evidence  in  the  record,  the  testimony 
was  either  entirely  immaterial  or  inadmissible,  as  tending  to 
control  the  well-settled  rules  of  law." 

(7.)  In  regard  to  the  payment  by  a  bank  of  a  forged 
check,  the  general  rule  is  that  the  banker,  being  bound  to 
know  the  signature  of  his  customer,  makes  such  a  payment  at 
his  perils  How  far  this  rule  may  be  affected  by  usage  is 
shown  by  the  Ohio  case  of  Ellis  v,  Ohio  Life  Insurance 
and  Trust  Company.*  On  the  trial,  evidence  was  intro- 
duced of  a  custom  at  that  place  for  the  cashier  or  teller  of 
a  bank  to  whom  a  check  drawn  upon  another  bank  was  pre- 
sented and  payment  or  purchase  requested  by  an  unknown 
bearer,  to  take  means  to  assure  himself  that  all  was  right, 
and  for  th^  drawee  bank,  upon  receiving  a  check  through 
another  bank,  to  assume,  relying  upon  the  custom,  that  such 
inquiries  had  been  made.     The  jury  having  found  for  the 


■  Price  V,  Neale,  3  Burr.  1355;  Jenys  v.  Fowler,  2  Stra.  946;  Wilkinson 
V.  Lutmage,  i  Stra.  648 ;  Barber  v,  Gingell,  3  Esp.  60 ;  Smith  v.  Chester,  i 
Damf.  &  E.  655;  Bass  v,  Cline,  4  Moo.  &  S.  13;  Foster  v.  Clements,  2 
Camp.  17;  Smith  v,  Mercer,  6  Taun.  76;  Young  v,  Adams,  6  Mass.  157  ; 
Markle  v.  Hatfield,  2  Johns.  462;  Gloucester  Bank  z/.  Salem  Bank,  17  Mass. 
33;  Bank  of  Commerce  v.  Union  Bank,  3  N.  Y.  230;  Weisser  v,  Denison,  10 
N.  Y.  68;  Goddard  v.  Merchants'  Bank,  4  N.  Y.  147;  National  Park  Bank 
V.  Ninth  National  Bank,  46  N.  Y.  77 ;  Bank  of  United  States  v.  Bank  of 
Georgia,  10  Wheat  333;  Commercial,  etc..  Bank  v.  First  National  Bank,  30 
Md.  II ;  First  National  Bank  v,  Ricker,  71  III.  439;  Bemheimer  v.  Marshall, 
2  Minn.  78 ;  Levy  v.  Bank  of  United  States,  4  Dall.  234.  Contra,  National 
Bank  of  America  v.  Bangs,  106  Mass.  441. 

>  4  Ohio  St.  628. , 
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drawee  bank,  the  Supreme  Court  affirmed  the  judgment. 
"  If  the  custom,"  said  Ranney,  J.,  "  was  established  to  the 
satisfaction  of  the  jury,  the  fair  presumption  arising  would 
be  that  the  defendants  had  been  negligent  in  failing  to  com- 
ply with  an  established  custom  of  the  business,  necessary 
not  only  to  their  own  security,  but  also  to  that  of  the  bank 
upon  which  the  check  was  drawn,  and  that  the  plaintiffs,  not 
being  informed  to  the  contrary,  paid  the  check  upon  the  sup- 
position that  the  custom  had  been  observed.  *  *  *  The 
custom  which  the  plaintiffs  sought  to  establish  seems  to 
have  been  one  of  the  most  reasonable  character.  It  is  a 
great  error  to  suppose  that  the  drawee  of  a  bill  or  check  is 
bound  to  rely  upon  his  knowledge  of  the  handwriting  of 
his  customer  or  correspondent.  The  testimony  in  the  case, 
as  well  as  every  day's  experience,  shows  this  alone  to  be  an 
insufficient  security,  when  dealing  with  strangers  and  in 
large  amounts,  against  the  ingenuity  with  which  forgeries 
are  now  committed.  The  next  most  effective  precaution  is 
that  of  requiring  the  holder  to  furnish  some  reliable  infor- 
mation of  himself  and  of  his  right  to  the  paper.  But  when 
another  bank  intervenes  and  takes  the  check,  this  cannot  be 
resorted  to  by  the  drawee.  As  between  the  banks,  there- 
fore, the  observance  of  the  custom  becomes  a  matter  of 
mutual  protection,  and  saves  to  the  drawee  th'e  benefit  of 
this  precaution."  But  in  a  Connecticut  case,  where  a  bank 
had  discounted  a  note  which  had  been  altered  by  erasing  a 
portion  of  the  printed  part,  it  was  claimed  in  its  behalf  that 
it  was  customary  for  banks  to  discount  paper  written  on 
printed  blanks,  where  the  printed  matter,  or  some  part  of  it, 
had  been  erased,  and  that  such  an  erasure  of  printed  matter 
did  not  of  itself  cast  suspicion  on  the  paper  or  put  the  bank 
itself  on  inquiry.  But  this  conclusion  did  not  find  favor  with 
the  court.* 

(8.)  Where  the  holder  of  a  bank-bill  has  voluntarily  cut  it 
in  two,  for  the  purpose  of  transmitting  it  by  mail,  whereby 
one  part  is  lost,  he  may  recover  the  full  amount  from  the  bank 

*  Mahaiwe  Bank  v.  Douglass,  3 1  Conn.  170. 


THE  POWER  OF  USAGE  AND  CUSTOM.  53 

upon  presenting  the  one  half  and  proving  the  loss  of  the  others 
A  custom  on  the  part  of  the  bank  not  to  pay  any  of  its  bills 
voluntarily  cut  in  two,  except  on   the  production  of  both 
parts,  cannot  affect  this  rule.'     So  of  a  usage  to  pay  but 
half  of  the  note  on  the  presentation  of  each  half.     In  Allen 
V.  State  Bank,3  the  plaintiffs  alleged   that  they  were  part- 
ners, and  that  one  of  them,  having  received  a  number  of  the 
defendant's  bank-bills  in  the  collection  of  debts  due  the 
firm,  for  the  purpose  of  securing  their  safe  transmission  to 
the  other,  cut  each  of  them  into  two  parts,  and  enclosed  the 
first  halves  on  one  day  and  the  other  halves  on  another  day 
in  letters  by  the  public  mail ;  that  the  first  parcel  came  duly 
to  hand,  but  that  the  second  was  lost ;  that  as  soon  as  the 
loss  was  ascertained  they  presented  to  the  defendants  the 
halves  received,  offered  indemnity  against  any  loss  by  reason 
of  the  missing  halves,  and  demanded  payment  of  the  whole 
amount  of  the  bills ;  that  the  defendants  paid  them  one-half 
of  the  sum,  but  refused  to  pay  more.     The  bill  prayed  that 
the  defendants  might  be  required  to  pay  the  balance.     The 
defendants  replied,  inter  alia,  that  it  was  their  custom  to  pay 
the  holder  of  a  half  note,  on  presentation  at  their  counter, 
one-half  of  the   amount  of   the   note,  which   custom   was 
known  to  their  dealers,  and  particularly  to  the  plaintiffs! 
that  this  custom  was  adopted  from  regard  to  public  con- 
venience, and  not  upon  a  supposition  of  their  liability,  for 
they  contended  that  no  liability  could  be  enforced  except 
on  the  presentation  of  the  entire  note.     The  court  decreed 
for  the  plaintiffs.     "  While  the  two  parts  exist,''  said  Gaston, 
J.,  "and  are  retained  by  the  lawful  holder,  the  rights  and 
liabilities  of  the  parties  remain  precisely  the  same  as  before 
the'division.     If  one  of  Jhe  parts  be  afterwards  lost  or  de- 

*  Allen  V,  State  Bank,   I   Dev.  &  B.  Eq.  3 ;  Union  Bank  ».  Warren,  4 
Sneed,  167;  Bank  of  Virginia  v.  Ward,  6  Munf.  166;  Armat  v.  Union  Bank, 

2  Cranch  C.  Ct  180;  Bullet  v.  Bank  of  Pennsylvania,  2  Wash.  C.  Ct  172; 
Martin  v.  Bank  of  United  States,  4  Wash.  C.  Ct  253;  State  Bank  v.  Aersten, 

3  Scam.  135;  Hinsdale  v.  Bank  of  Orange,  6  Wend.  378;  Patton  v.  State 
Bank,  2  Nott  &  M.  464;  Commercial  Bank  v.  Benedict,  18  B.  Mon.  307. 

'  Bank  of  United  States  v.  Sill,  5  Conn.  106;   13  Am.  Dec.  44. 
3  I  Dev.  &  B.  Eq.  3. 
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stroyed,  the  right  of  the  former  holder  of  the  note  and  the 
obligation  of  the  maker  are  the  same  as  though  the  whole  note 
had  been  destroyed.  Had  the  notes  in  this  case  been  put  into 
the  mail  in  their  original  state,  and  then  the  loss  occurred, 
it  might  with  equal  plausibility  have  been  urged  that  the 
plaintiffs,  for  their  own  convenience,  took  upon  themselves 
the  risk  of  loss,  and  can  therefore  demand  payment  only 
according  to  the  letter  of  the  engagement.  If  the  law 
warranted  such  a  usage  as  that  alleged  by  the  defendants, 
of  paying  upon  a  half  note,  by  whomsoever  presented,  half 
the  amount  of  the  note,  the  risk  of  injury  to  one  or  the 
other  of  the  parties  would  be  the  same  in  the  transmission 
by  mail  of  a  divided  as  of  a  whole  note.  In  the  former 
case  there  would  be  indeed  a  double  chance  of  casualties, 
but  only  a  danger  of  half  a  loss  upon  each  casualty.  Such 
a  usage,  however,  is  wholly  unsupported  by  law.  The  holder 
of  a  half  note,  as  such,  has  no  right  to  any  part  of  the  money. 
Such  a  usage  has  a  pernicious  tendency  to  facilitate  the 
receipt  of  money  by  the  dishonest  holders  of  half  notes, 
and  thereby  creates  or  multiplies  temptations  to  dishonesty. 
The  transmission  of  divided  notes  by  several  mails  dimin- 
ishes the  danger  of  injury  as  to  one  of  the  parties  and  does 
not  increase  it  as  to  the  other,  is  for  the  benefit  of  com- 
merce, affords  additional*  security  against  dishonesty  by 
lessening  the  inducement  to  commit  it,  and  ought  in  no 
manner  to  affect  the  rights  of  the  lawful  owners  of  the 
notes." 

(9.)  The  purchaser  of  negotiable  paper  past  due  takes  it 
subject  to  the  equities  of  other  parties  ;  he  can  acquire  no  better 

title  than   his  transferor.^     In  Vermilye  v,  Adams  Express 

• 

'  Texas  v.  Hardenberg,  10  Wall.  58;  Marsh  v.  Marshall,  53  Pa.  St.  396; 
Kellogg  V,  Schnacke,  56  Mo.  137;  Davis  v.  Miller,  14  Gratt.  i;  Arents  v. 
The  Commonwealth,  18  Gratt.  750;  Fisher  v.  Leland,  4  Gush.  456;  Clark  v, 
Deaderick,  31  Md.  148 ;  Mench  v.  Butler,  2  Lans.  X03 ;  Livermore  v.  Blood, 
40  Mo.  48;  Barker  v.  Valentine,  10  Gray,  311 ;  Flint  v.  Flint,  6  Allen,  34; 
Thomas  «/.  Kinsey,  8  Ga.  421  ;  Fields  v,  Truston,  i  Coldw.  40;  Diamond  v, 
Harris,  33  Texas,  634;  Burroughs  v.  Moss,  10  Barn.  &  Cress.  558;  Kittle  v, 
De  Lamater,  3  Neb.  325 ;  Goodson  v,  Johnson,  35  Texas,  622. 
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Company/  a  usage  of  brokers  in  opposition  to  this  rule  of 
law  was  set  up,  but  without  success.  A  number  of  United 
States  treasury-notes  which  had  been  stolen  from  the  ex- 
press company  were  purchased  by  a  firm  of  bankers  after  the 
date  at  which,  on  their  face,  they  were  payable  or  convertible 
into  bonds.  It  appeared  that  the  company,  after  the  loss,  had 
been  prompt  in  giving  warning  of  the  theft,  by  advertising 
in  the  newspapers  and  delivering  notices  to  the  principal 
brokers,  including  the  defendants.  The  latter  introduced 
evidence  to  show  that  notes  of  the  kind  in  question  contin- 
ued to  be  bought  and  sold  by  bankers  and  brokers  after 
they  had  become  due ;  that  it  was  not  customary  for  dealers 
in  government  securities  to  keep  records  or  lists  of  the  num- 
bers or  descriptions  of  bonds  alleged  to  have  been  lost, 
stolen,  or  altered,  or  to  refer  to  such  lists  before  purchasing 
such  securities ;  that  it  would  be  impracticable  to  carry  on 
the  business  of  dealing  in  government  securities  if  it  were 
necessary  to  resort  to  such  lists  and  make  such  examination 
previous  to  purchase ;  and  that  the  purchase  of  the  notes  in 
question  was  made  in  the  ordinary  and  usual  mode  in  which 
such  transactions  are  conducted.  It  was  held  by  the  Supreme 
Court  of  the  United  States  that,  as  to  such  overdue  paper,  a 
purchaser  takes  subject  to  the  rights  of  antecedent  holders, 
to  the  same  extent  as  in  the  case  of  other  paper  bought  after 
maturity,  and  that  the  notes  could  be  recovered  of  the  de- 
fendants. *'  Bankers,  brokers,  and  others,"  said  Mr.  Justice 
Miller,  "  cannot,  as  was  attempted  in  this  case,  establish  by 
proof  a  usage  or  custom,  in  dealing  in  such  paper,  which  in 
their  own  interest  contravenes  the  established  commercial 
law.  If  they  have  been  in  the  habit  of  disregarding  that 
law,*  this  does  not  relieve  them  from  the  consequences,  nor 
establish  a  different  law." 

The  space  already  occupied  in  illustrating  the  various 
rules  of  law  which  have  been  controlled  by  evidence  of 
usage  and  custom  leaves  but  little  room  in  this  place  for 

'  21  Wall.  139. 
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Stating  at  any  length  the  conclusions  to  be  drawn  from  the 
cases  there  cited  and  discussed.  Fortunately,  but  little  is 
necessary.  The  intention  of  the  writer  was  to  supplement 
these  illustrations  with  his  views  of  the  results  of  the  adjudi-  ' 
cations,  from  the  earliest  to  the  latest,  and  to  endeavor  to 
derive  from  them  all  the  correct  principles  for  future  guid- 
ance. At  the  outset  this  seemed  a  difficult  task,  but  after 
all  the  cases  had  been  examined  it  was  easy  to  see  what  the 
true  rules  were.  The  expressions  of  some  judges  to  the 
effect  that  usage  or  custom  could  never  alter  an  established 
rule  of  law  were  found  to  be  incorrect,  and  in  conflict  with 
a  multitude  of  decisions.  At  the  foundation  of  the  best 
considered  of  the  cases  lay  this  principle,  viz. :  Usage  and 
custom  control  the  rules  of  law  applicable  to  particular  cir- 
cumstances ^  provided  it  be  known  and  understood  by  the  par- 
ties, and  be  reasonable,  A  usage  is  unreasonable  when  it 
conflicts  with  a  rule  of  public  policy,  and  in  many  other 
instances.  What  is  sufficient  to  make  it  so  established,  gen- 
eral, and  well  known  as  to  render  it  thus  effectual  is  too 
extensive  a  subject  to  enter  upon  here.  In  a  work  of  con- 
siderable size,  the  result  of  several  years'  close  attention  to 
the  topic,  and  to  be  issued  in  a  short  time,*  the  writer  has 
attempted  to  exhaust  the  Law  of  Usages  and  Customs,  and 
to  that  the  reader  who  desires  to  further  explore  the  ground, 
which  at  present  has  been  little  noticed  by  text-writers,  is 
respectfully  referred.  The  doctrine  that  custom  cannot 
alter  a  rule  of  law,  though  reiterated  by  those  judges  whose 
opinions  were  cited  on  the  first  two  pages  of  the  previous 
paper,  is  certainly  exploded.  It  contradicted  itself;  for  if 
proof  of  a  custom  could  be  rejected  because  it  established 
something  different  from  the  law,  no  custom  would  ever  be 
proved,  for  if  it  were  not  different  it  would  be  a  part  of  the 

law.  John  D.  Lawson. 

St.  Louis,  Mo. 

'  "  The  Law  of  Usages  and  Customs,"  with  illustrative  cases,  by  John  D. 
Lawson,  author  of  *'A  Treatise  on  the  Contracts  of  Common  Carriers,"  8vo., 
i88i. 
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BREACH  OF  PROMISE. 

The  action  for  breach  of  promise  to  marry  applies  the 
most  prosaic  of  remedies  to  the  most  sentimental  and 
romantic  of  complaints.  The  ashes  are  weighed  on  the 
cold  altar  after  the  sacred  flc^e  has  gone  out.  Tender  con- 
fidences, whispered  protestations,  the  passionate  phrases  of 
love-letters,  all  those  mysterious  signs  and  symbols  which 
love  dotes  upon,  are  carefully  put  together  by  twelve  plain 
jurymen  to*  establish  a  transaction,  as  though  the  wooing 
of  a  human  heart  were  like  bargaining  for  a  pair  of  lungs. 
From  this  phase  of  life's  tragedy,  poets  and  romancers  turn 
with  a  shudder.  But  to  such  sufferers  as  seek  the  courts 
our  common  law  imparts  a  consolation  which  ought  at  all 
events  to  expel  the  last  symptoms  of  a  lingering  passion 
from  the  breast  of  the  suitor. 

We  purpose,  in  these  pages,  to  set  before  the  reader  the 
main  principles  pertaining  to  such  promises,  illustrating 
them  more  particularly  by  reference  to  our  latest  decisions. 

I.  Foundation  of  the  Right  of  Action,  —  A  contract  to 
marry  must  be  clearly  distinguished  from  the  marriage  con- 
tract, or  marriage  institution,  which  rests  upon  solemn  foun- 
dations of  its  own.  Promises  to  marry  have  been  treated 
by  the  common  law  from  the  earliest  times  on  the  general 
footing  of  agreements.  Policy  forbids  that  specific  per- 
formance of  such  a  contract  be  enforced  in  equity.  But,  for 
breach  of  the  promise  an  action  would  always  lie  for  dam- 
ages at  the  common  law,  as  in  other  cases  of  assumpsit ; 
though  in  aggravated  cases  we  shall  find  damages  assessed 
somewhat  after  the  manner  of  a  tort. 

In  the  early  reports,  nevertheless,  doubts  were  entertained 
as  to  the  jurisdiction  of  common-law  courts  in  such  suits ; 
and  this  because  the  contract  to  marry  was  so  nearly  allied 
with  marriage,  while  marriage,  from  the  time  of  Pope  Alex- 
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ander  III.,  or  the  latter  part  of  the  twelfth  century,  was  in 
England  a  matter  for  the  cognizance  of  spiritual  or  ecclesi- 
astical courts  only.  A  motion  to  arrest  judgment,  where  the 
plaintiff  had  a  verdict,  was  argued  on  this  ground  in  Hol- 
croft  V.  Dickenson,*  in  25  Charles  II.,  but  three  of  the  four 
judges  (Chief  Justice  Vaughan  dissenting)  pronounced  in 
favor  of  the  plaintiff. 

This  historical  uncertainty  concerning  the  practice  of 
bringing  the  common-law  action  in  common-law  courts  was 
adverted  to  in  a  recent  Indiana  case,"  where  counsel  for  the 
defence  made  the  very  ingenious  argument,  that  at  the  first 
settlement  of  the  United  States  there  was  no  such  common- 
law  right  of  action  at  all.  Stretcher  v,  Parker,?  decided  in 
1639,  was,  as  counsel  contended,  the  earliest  breach  of 
promise  case  ever  maintained  in  England  in  a  common-law 
court. 

Admitting  all  this,  however,^  the  question  in  Coke's  day 
was  one  of  jurisdiction  local  to  England,  and  the  doubt  did 
not  touch  the  right  of  action  at  all.  "  Indeed/'  observes 
Worden,  J.,  "the  principle  which  upholds  such  action  is  as 
old  as  the  principle  which  gives  damages  in  any  case  for 
the  breach  of  a  contract.  And  it  is  immaterial  whether  any 
case  can  be  found  in  England  prior  to  1607  in  which  such 
action  has  been  maintained."  ^ 

2.  Parties  to  the  Action,  —  In  practice,  it  is  found  that  the 
suit  for  breach  of  promise  is  almost  exclusively  a  woman's 
weapon ;  not,  we  may  imagine,  because  those  light  perfidies 
are  wholly  on  the  man's  part,  nor  necessarily  because,  when 
injured,  he  feels  the  humiliation  less,  but  rather  on  account 
of  sexual  differences  of  temperament  and  disposition.  If 
the  promise  to  marry  does  riot  bind  one  of  two  adults, 
neither,  on  principle,  ought  it  to  bind  the  other;  and  hence 
the  right  to  sue  for  breach  is  against  the  party  who  breaks 

«  Cart.  233.  *  Short  v.  Stotts,  58  Ind.  29.  3  i  RoUc's  Abr.  22. 

4  Authorities,  including  the  Year-Books,  cited  by  Ellis,  J.,  and  others,  in 
Holcroft  V,  Dickenson,  Cart.  233,  indicate  that  there  were  cases  earlier  than 
Stretcher  v.  Parker. 

5  58  Ind.  29,  35. 
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« 

the  promise,  of  whichever  sex  this  may  be.  Harrison  v, 
Cage^  is  an  English  case,  of  William  III.'s  time,  where 
the  discarded  lover  actually  sued  his  false  mistress,  and  won 
a  verdict ;  and  this  strange  reversal  of  the  sexes  in  the  face 
of  justice  did  not  deter  the  court  from  declaring  unani- 
mously that  the  plaintiff  was  entitled  to  judgment. 

The  usual  contract  rules  apply  as  to  the  competency  of 
parties.  A  lunatic's  promise  to  marry  would  not  bind  that 
party;  nor  does  a  minor's,  unless  the  minor  ratifies  the 
engagement  on  reaching  majority.  And  here  we  may  ob- 
serve that  the  age  at  which  a  marriage  binds  a  male  or 
female  is  one  thing,  and  the  age  of  majority  for  the  mar- 
riage promise,  another  —  the  considerations  of  policy  apply- 
ing quite  differently .'  A  late  English  statute  requires  more 
than  a  ratification  —  to  wit,  a  new  and  distinct  contract  —  in 
order  to  bind  an  infant  on  his  promise  after  he  has  come  of 
age,  and  this  statute  covers  promises  to  marry.3 

3.  What  constitutes  the  Promise  to  Marry,  —  The  general 
principles  which  underlie  the  whole  law  of  contract  must 
determine  when  and  in  what  manner  parties  become  bound 
to  this  most  solemn  of  mutually  dissoluble  contracts.  The 
practical  difficulties  are  these :  Sexual  fascination,  not  to  add 
the  very  solemnity  of  such  affairs,  will  draw  a  light-minded 
person  very  close  to  a  promise,  who  does  not  intend  one ; 
even  with  the  serious,  the  disposition  is  to  leave  more  to  in- 
ference than  plain  expression ;  and,  moreover,  mere  favors 
and  attentions  on  the  one  hand,  or,  on  the  other,  deliberate 
arrangements  between  man  and  woman  for  dalliance  and  loose 
companionship,  by  no  means  amount  to  promises  to  marry. 

If  a  man  seriously  and  directly  asks  a  woman  to  marry 
him,  and  she  accepts  with  equal  seriousness  and  directness, 
the  case  is  a  clear  one  of  promise  to  marry ;  and  the  more 

*  12  Modern,  214. 

'  See  Keith  v.  Thompson,  55  Ind.  34;  Frost  v.  Vought,  37  Mich.  65. 

3  Detcham  v.  Worrall,  L.  R.  5  C.  P.  410.  Here,  however,  the  court  in- 
ferred a  new  promise  from  three  years'  recognition  of  the  engagement  formed 
by  the  defendant  dming  his  ininority,  and  his  asking  the  plaintiff  to  name  the 
day.    And  see  Northcote  v.  Doughty,  4  C.  P.  Div.  385. 
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SO,  if  these  terms  have  passed  in  writing.  But  doubts  must 
arise  where,  as  so  often  happens,  circumstances  less  positive 
are  relied  upon  to  establish  the  engagement. 

Some  mutual  contract  to  marry  is  requisite  in  order  that 
one  may  sustain  an  action  for  breach  of  promise ;  but  no 
particular  form  of  words  can  be  pronounced  essential.  It 
is  sufficient  if  such  language  were  used  as  to  show  that  in 
fact  the  minds  of  the  parties  met.^  And  while  the  mutual 
intention  should  be  serious  and  honorable,  serious  and  hon- 
orable intentions  may  be  presumed  in  any  case  from  acts 
and  declarations  justifying  that  inference  ;  for,  where  one  so 
conducts  as  to  induce  the  other  to  believe  there  is  an 
engagement  between  them,  and  to  act  accordingly,  and  yet, 
after  knowing  that  impression  is  produced,  keeps  on  in  the 
same  tenor,  such  party,  it  is  said,  cannot  set  up  a  light  or 
jesting  purpose  afterwards,  or  deny  that  the  engagement 
in  fact  existed." 

But  as  to  the  evidence  of  a  contract  to  marry,  more  direct 
proof  is  now  commonly  required  than  formerly,  since  modern 
statutes  permit  parties  themselves  to  take  the  stand  and  tell 
their  own  story.  While  the  old  rule  prevailed,  excluding 
such  interested  witnesses,  the  contract  was  sometimes  in- 
ferred from  proof  rather  of  such  circumstances  as  usually 
attend  an  engagement.  "This  rule,"  observes  Chief  Justice 
Church,  "  permitted  an  implication  from  what  was  proved  of 
a  contract  not  proved."  3  Whatever  the  expression  of  earlier 
cases,  then,  a  promise  to  marry  cannot  commonly  be  inferred 
alone  at  this  day  from  one's  devoted  attention,  frequent  visits, 
and  apparently  exclusive  attachment ;  *  nor  from  mere  pres- 
ents, or  letters  not  to  the  point ;  s  nor  from  the  plaintiff's 
sole  announcements  to  friends,  or  her  wedding  preparations, 
without   the   defendant's  knowledge ;  ^   nor   from  what  the 

*  Homan  v,  Earle,  53  N.  Y.  267. 
«  Ibid. 

3  Homan  v,  Earle,  53  N.  Y.  267,  271. 

4  Homan  v,  Earle,  53  N.  Y.  267 ;  Walmsley  v.  Robinson,  63  111.  41. 

5  See  The  Commonwealth  v.  Walton,  2  Brews.  487. 

^  Gates  V,  McKinney,  48  Ind.  562 ;   Walmsley  v,  Robinson,  63  111.  41 ; 
Russell  V.  Cowles,  15  Gray,  582;  Graham  v,  Martin,  64  Ind.  567. 
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man's  mother  or  father  may  have  ^id  to  the  woman  without 
his  knowledge,  and  vice  versa ;  *  nor  from  the  woman's  un- 
explained possession  of  an  engagement-ring.'  Neither  a 
mere  courtship,  nor  even  an  intention  to  marry,  can  con- 
stitute, per  se,  a  contract  to  marry.3 

But  the  giving  and  accepting  of  an  engagement-ring,  if 
properly  shown,  is  a  most  important  circumstance.  And 
the  understanding  of  a  marriage  intention  having  been  once 
elicited,  from  pertinent  words,  acts,  or  conduct  of  the  parties 
to  the  transaction,  we  may  find  their  courtship,  their  corre- 
spondence, the  presents  which  passed  between  them,  and  the 
like,  all#naterial  in  their  bearing  upon  the  main  conclusion, 
and  still  more  material  for  fixing  the  amount  of  damages  to 
be  awarded  in  the  suit. 

Homan  v,  Earle  ^  is  an  important  illustration  of  our  gen- 
eral principle,  both  because  of  Chief  Justice  Church's  lucid 
exposition  of  the  law  and  the  delicate  shading  of  the  facts. 
Here,  a  woman,  evidently  without  reproach,  had  been  led 
into  a  marriage  engagement  by  a  man  whose  conduct 
seems  to  have  been  purposely  ambiguous.  As  the  court 
observed,  both  parties  to  the  suit  were  highly  respectable, 
belonging  to  the  same  church,  equals  except  in  pecuniary 
resources,  the  plaintiff  about  thirty  and  the  defendant  fifty. 
The  defendant,  left  a  widower,  began  his  visits  soon  after 
the  death  of  his  first  wife,  to  the  plaintiff,  wha  had  been  her 
intimate  friend.  His  visits  grew  longer  and  more  frequent ; 
there  were  rides,  and  walks,  caresses,  and  the  usual  endear- 
ing words.  He  gave  the  woman  to  understand  that  his  wife 
had  said  something  in  her  favor  before  she  died.  He  spoke 
significantly  of  intending  to  marry  when  the  year  was  out ; 
of  taking  a  wife  of  a  certain  description,  which  she  answered  ; 
of  expecting  her  to  know,  some  day,  all  his  business.  She 
cautioned  him,  after  he  had  gone  on  in  this  way  for  two 
months,  that  she  considered  this  meant  a  great  deal,  and  at 

'  Lawrence  v,  Cooke,  56  Me.  187. 

'  The  Commonwealth  v,  Walton,  2  Brews.  487. 

3  Homan  v.  Earle,  53  N.  Y.  267. 

4  53  N.  Y.  267. 
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the  same  time  she  offered  him  his  freedom.  This  warning 
only  made  him  press  his  suit  the  more  ardently,  though  he 
was  far  from  making  himself  explicit.  But,  coming  to  her 
after  a  few  days'  absence,  he  made,  as  she  testified,  a  formal 
declaration  of  love,  which  she  reciprocated.  The  two  were 
then  separated  for  six  weeks ;  after  which  the  visits  went  on 
during  a  brief  season,  much  as  before.  By  this  time,  how- 
ever, a  curious  proceeding  on  the  man's  part  leaves  us  to 
infer  that  he  had  begun  courting  another  woman,  with  whom 
he  had  lately  become  acquainted,  and  whom,  in  fact,  he 
married  about  six  months  afterwards.  Drafting  a  letter  one 
day  with  his  own  hand,  to  the  effect  that  the  plaintiff 
regarded  his  visits  as  evidence  of  friendship,  and  "nothing 
more,"  he  persuaded  her  to  copy  and  sign  it.  He  wished 
this,  he  told  her,  because  he  did  not  want  others  to  think 
they  had  any  understanding  together  so  soon  after  his  wife's 
death.  The  defendant's  conduct,  when  his  new  engage- 
ment came  out,  indicated  that  he  was  conscious  of  having 
wronged  the  plaintiff.  The  court  refused  to  disturb  a  ver- 
dict rendered  for  the  woman  on  these  facts,  notwithstanding 
"  negative  evidence,"  such  as  the  absence  of  presents,  a  ring, 
letters,  and  definite  plans  of  marriage. 

4.  Promises  to  Marry  as  affected  by  the  Statute  of  Frauds,  — 
Treating  promises  to  marry  like  all  other  contracts,  we  find 
old  authorities  assuming  that  where  the  contract  is  not  to  be 
performed  within  a  year,  it  is  void  under  the  Statute  of 
Frauds  unless  expressed  in  writing.  Thus,  if  A.,  in  Janu- 
ary, 1880,  promises  to  marry  B.  in  February,  1881,  B.  can- 
not feel  sure  that  the  engagement  binds  unless  the  promise 
is  put  in  black  and  white.' 

But  the  latest  cases  incline  to  construe  the  statute  so  as 
not  to  affect  promises  to  marry,  but  promises  in  considera- 
tion of  marriage,  such  as  marriage  settlements."  Where  A. 
promises  to  marry  B.  within  thirteen  months,  two  years,  etc., 
such  a  promise  does  not  come  under  the  statute  at  all,  for  it 

'  2  Pars,  on  Con.  64;  Browne  on  Stat  Fr.,  sect.  215;  Short  v,  Stotts,  58 
Ind.  29.     But  see  Nichols  v.  Weaver,  7  Kan.  373. 

*  Lawrence  v,  Cooke,  56  Me.  187;  Paris  v.  Strong,  51  Ind.  339. 
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is  capable  of  being  performed  within  a  year,  and  that  is 
enough.*  An  agreement  to  marry  may  commonly  be 
regarded  as  a  continuing  contract  by  mutual  consent,  and 
hence  unaifected  by  the  statute. 

5.  At  what  Time  a  Promise  to  Marry  may  be  regarded  as 
Broken,  —  If  a  person  engaged  to  marry  B.  marries  C.  in- 
stead, such  party  puts  it  out  of  his  or  her  power  to  fulfil  the 
former  engagement,  and  B.  may  sue  at  once  for  breach  of 
promise.'  If,  again,  the  wedding  with  B.  was  set  for  a  cer- 
tain day,  and  A.  inexcusably  fails  to  appear,  B.,  who  was 
ready,  may  treat  the  contract  as  broken.  And  modern  prec- 
edents, moreover,  both  in  England  and  the  United  States, 
favor  the  rule  that  a  breach  of  contract  arises  upon  a  posi^ 
tive  refusal  to  perform,  although  the  time  specified  for  per- 
formance has  not  yet  arrived.  Hence,  where  parties  had 
engaged  to  marry  "  in  the  fall,"  fixing  no  day,  and  the  man 
in  October  announced  his  determination  not  to  perform  the 
contract,  it  was  held  that  the  woman  might  bring  her  action 
immediately.3 

But,  on  principle,  some  tender  should  precede  all  such 
common-law  suits ;  and  the  plaintiif  (due^  allowance  being 
made  for  the  natural  modesty  of  the  sex)  ought  to  allege 
and  prove  an  oifer  and  refusal.  Readiness,  however,  is  held 
to  be  enough  on  a  woman's  part,  since  it  is  for  the  man 
ducere  uxorem,^ 

6.  Rescission  of  a  Contract  to  Marry.  —  A  mutual  release 
from  a  marriage  engagement  is  the  true  way  for  parties  to 
get  rid  of  it.  They  who  enter  into  such  a  promise  mutually, 
have  mutually  the  power  to  rescind.  But  such  a  release 
must  have  been  fairly  and  honorably  procured  in  order  to 
avail  the  party  who  sets  it  up.'  The  man  or  woman  who 
breaks  off  an  engagement  discharges  the  other  party ;  but 

*  See  Blackburn  v.  Mann,  85  111.  222. 

*  Sheahan  v.  Barry,  27  Mich.  217. 

3  Bortis  V,  Thompson,  42  N.  V.  246.    And  see  Holloway  v.  Griffith,  32 
Iowa,  409 ;  Frost  v.  Knight,  L.  R.  7  Exch.  ill. 

4  Cole  V.  Holliday,  4  Mo.  App.  94;  Graham  v,  Martin,  64  Ind.  567. 

5  Homan  v.  Earle,  53  N.  Y.  267.     See  Grant  v.  Willey,  10 1  Mass.  356. 
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the  latter  has  the  option  of  treating  this  as  a  breach  and 
making  it  the  foundation  of  a  suit  for  damages.  The 
reasons  upon  which  the  defendant  seeks  to  justify  breaking 
it  off  may,  however,  be  shown  in  mitigation  of  damages.* 
Release  of  the  promise,  like  the  promise  itself,  may  usually 
be  by  word  of  mouth.* 

7.  When  Promises  to  Mairy  are  against  Public  Policy, —  If 
there  is  any  one  thing  that  a  woman  clearly  understands,  it 
is  that  a  man  who  is  already  married  is  not  at  liberty  to  take 
her  to  wife.  The  thought  of  making  a  marriage  under  such 
circumstances  is  a  moral  sin,  while  the  passionate  compact 
to  do  so  when  opportunity  shall  occur  not  only  places  the 
promising  parties  in  a  most  perilous  relation  towards  one 
another,  but  doubly  exposes  the  conjugal  party  whose 
rights  obstruct  their  inclination,  to  wanton  and  wicked  sacri- 
fice. And  yet  so  blind  is  jealousy  or  the  guilty  passion, 
that  we  find  woman  in  two  States  fighting  her  way  to  the 
tribunal  of  last  resort,  quite  recently,  for  the  purpose  of  com- 
pelling a  fickle  man  to  pay  damages,  who  had  agreed,  when 
married,  to  marry  the  plaintiif  as  soon  as  death  or  divorce 
should  rid  him  of  his  wife.  It  is  well  that  in  both  these 
States  (New  Jersey  and  Illinois)  the  agreement  was  pro- 
nounced contrary  to  public  policy,  and  void.3 

But  guilty  complicity  is  what  excludes  the  plaintiif;  and 
hence  one  may  doubtless  sue  for  breach  of  promise  if  igno- 
rant, at  the  time  of  the  engagement,  that  the  defendant  was 
already  married.^  In  Tennessee  this  reservation  has  been 
indulged  to  a  grave  latitude.  A  married  man  courted  a 
young  woman,  who  supposed  him  single,  offering  himself  by 
letter.  She  accepted  in  form;  whereupon  he  confided  to 
her  at  once,  in  his  next  epistle,  that  he  had  a  wife  then  living, 
from  whom  he  expected  to  procure  a  divorce  on  getting 
certain  papers  passed.     Instead  of  repudiating  the  contract, 

'  Sprague  v,  Craig,  51  III.  288. 
'  See  Deant/.  Skiff,  128  Mass.  174. 

3  Noicc  V,  Brown,  38  N.  J.  L.  228;  39  N.  J.  L.  133;  Paddock  v,  Robin- 
son, 63  111.  99. 

4  Kelley  v,  Riley,  106  Mass.  339 ;  Wild  v.  Harris,  7  C.  B.  999. 


BREACH'  OF   PROMISE.  6$ 

inquiring  into  the  affair  for  herself,  or  keeping  in  reserve,  as 
a  woman  should,  she  encouraged  his  love,  pressing  him  fer- 
vently to  hurry  up  those  papers.  He  could  not  procure  the 
divorce,  because  he  had  no  grounds  for  one,  and  then  she 
sued  him  for  his  breach  of  promise.  The  plaintiif  was  an 
intelligent  and  well-educated  person.  And  yet  it  was  held 
that,  not  being  in  pari  delicto^  she  could  maintain  her  action 
upon  the  offer  she  had  accepted  while  supposing  him  single, 
and  that  her  subsequent  knowledge  of  his  marriage  could 
only  be  set  up  in  diminution  of  damages.' 

No  action  can  be  maintained  for  breach  of  a  promise  of 
marriage  made  in  consideration  of  illicit  sexual  intercourse 
between  the  parties.^ 


On  the  whole,  we  may  question  whether  this  right  to  sue 
for  breach  of  promise  is  not  productive  of  more  evil  than 
good.  It  is  admitted  that  only  one  sex  makes  practical 
use  of  such  a  remedy,  though  its  logical  application  should 
be  mutual ;  and  of  that  sex,  moreover,  but  few  of  the  finer- 
grained.  It  is  admitted,  too,  that  the  marriage  state  ought 
not  to  be  lightly  entered  into;  that  it  involves  the  pro- 
foundest  interests  of  human  life,  transmitting  its  complex 
influences  direct  to  posterity,  and  invading  the  happiness  of 
parents  and  near  kindred ;  that  the  step,  once  taken,  is  well- 
nigh  irrevocable.  From  such  a  stand-point,  we  view  the 
marriage  engagement  as  a  period  of  probation,  so  to  speak, 
for  both  pafties  —  their  opportunity  for  finding  one  another 
out ;  and  if  that  probation  results  in  developing  incompati- 
bility of  tastes  and  temperament,  coldness,  suspicion,  an 
incurable  repugnance  of  one  to  the  other,  though  all  this 
may  impute  no  vice  to  either,  nor  afford  matter  for  judicial 
demonstration,  duty  requires  that  the  match  be  broken  off. 
What,  then,  shall  be  the  consequence  to  the  party  who  takes 

'  Coover  t/.  DaveDport,  i  Heisk.  368.  Simble,  that  in  England  one  can 
promise  to  marry  upon  the  event  of  a  certain  parent's  death.  Frost  v.  Knight, 
L.  R.  7  Exch.  III. 

'  Steinfeld  9.  Levy,  16  Abb.  Pr.  26. 
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the  initiative  ?  Analyze  our  reported  breach  of  promise 
cases  and  you  will  see  that  the  fair  plaintiff  is  frail  on  the 
point  most  essential  to  womanly  self-respect  in  the  majority 
of  instances :  that  she  has  unwisely  granted  to  her  lover  the 
indulgences  of  a  husband,  or  that  she  was  a  soiled  dove 
when  he  offered  himself,  or,  more  brazen  still,  that  she  has 
been  loose  with  other  men  while  plighted  in  affection.  That 
the  man's  virtue  in  such  cases  will  usually  bear  comparison, 
we  need  not  contend,  since  in  practice  it  is  not  he  that  in- 
vites litigation.  In  the  interests  of  morality,  then,  and  for 
the  sake  of  compensating  the  innocent  few  who  complete 
this  record,*  and  whose  vows,  moreover,  were  made  in  a  be- 
fitting spirit,"  should  so  much  festering  corruption  be  yearly 
exposed  to  a  jesting  community  under  the  misnomer  of  a 
blighted  affection?  Are  the  fallen  victims  of  passion  to 
represent  the  victims  of  exalted  love  ?  Courts  have  found 
it  necessary  of  late  to  insist  emphatically  that  a  man  is  not 
bound  by  a  contract  to  marry  a  lewd  woman,  which  he 
entered  into  in  ignorance  of  her  character.3  This  stricture, 
however,  by  no  means  debars  all  the  lewd  women  from  suing 
for  breach  of  promise,  nor  even  all  the  impenitent.*  And, 
however  honorably  one  may  have  acquitted  himself  of  an 
imprudent  engagement  before  its  consummation,  the  right 
which  is  conceded  him  by  law  of  showing  a  justification  by 
way  of  mitigating  damages  does  not  cover  the  case ;  for, 
letting  alone  the  difficulty  of  proof,  most  men  would  rather 
pay  hush-money  than  have  the  whole  story  of  a  love-folly 
trumpeted  in  the  newspapers. 

Seduction  furnishes  another,  and,  property  speaking,  quite 
a  distinct  case  from  the  loss  of  a  marriage  opportunity. 
For  this  offence,  so  revolting  to  every  instinct  of  manly 
honor,  a  moral  and  physical  wrong  renders  it  proper  that 
the  victim  should  have  some  right  of  action.     But,  instead 

*  Like  the  plaintiff  in  Homan  v,  Earle,  53  N.  Y.  267. 

*  As,  semble,  was  not  the  case  in  Miller  v.  Rosier,  31  Mich.  475. 

3  Von  Storch  v.  Griffin,  77  Pa.  St.  504. 

4  See,  for  instance,  Sheahan  v,  Barry,  27  Mich.  217;  Sprague  v.  Craig,  51 
111.  288. 
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of  taking  seduction  as  the  time-honored  appendage  to 
breach  of  promise  and  other  collateral  suits,'  it  seems  fitter, 
as  some  of  our  States  now  provide  by  law,  to  make  seduc- 
tion a  distinct  and  independent  ground  of  action.'  Where, 
too,  a  man,  whether  under  promise  to  marry  or  not,  gets  a 
woman  with  child,  she  should  have  some  sort  of  legal 
recourse  for  the  child's  sake,  if  not  her  own.  In  this  latter 
case,  and  indeed  in  the  former,  a  criminal  magistrate  will 
feel  that  the  law  does  its  best  when,  by  a  judicious  exercise 
of  influence,  he  can  prevail  upon  the  guilty  pair  to  unite  in 
marriage ;  for  thus  the  lesser  scandal  is  permitted  in  order 

to  avoid  the  greater. 

James  Schouler. 

*  Kelley  v.  Riley,  io6  Mass.  339;  Williams  v,  HoUingsworth,  6  Baxt  12; 
Leavitt  v.  Cutler,  37  Wis.  46 ;  Sauer  v.  Schulenberg,  33  Md.  288 ;  Sheahan  v. 
Barry,  27  Mich.  217. 

*  See  Gates  v.  McKinney,  48  Ind.  562. 
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MARRIED    WOMEN'S   STATUTES  —  WIFE' S  REAL 

ESTA  TE. 

I.  Introduction. 
II.  Husband's  Right  to  Curtesy. 
III.  Conveyances  by  Wife  —  Acknowledgments. 

Conveyances  by  Wife  to  Husband. 

Agreements  to  Convey  —  Chax^ng  Wife's  Separate  Estate. 

EflTect  of  Statutes  authorizing  her  to  sue  and  be  sued. 
IV.  Covenants  —  Estoppel  as  to  Married  Women. 

Changes  effected. 

I.  The  consideration  of  the  changes  produced  in  the  law 
by  the  various  married-women's  statutes,  if  at  all  in  detail, 
carries  one  over  so  wide  a  territory,  where  the  paths  diverge 
and  intersect  each  other  in  so  many  instances,  that  it  is  a 
matter  of  extreme  difficulty  to  give  anything  like  a  com- 
plete, and  at  the  same  time  compact  and  intelligible,  descrip- 
tion of  them. 

In  the  limits  of  a  Review  article  only  the  leading  outlines 
can  be  noticed. 

For  convenience  sake,  it  is  proposed  to  divide  the  subject, 
and  to  consider  in  this  number  the  eifect  of  those  statutes 
on  the  real  estate  of  married  women,  leaving  what  is  prob- 
ably the  more  interesting,  and  certainly  the  more  trouble- 
some investigation,  that  of  their  effect  on  personal  property, 
the  rights  and  liabilities  of  married  women  as  sole  traders, 
and  the  changes  in  the  law  of  torts,  for  a  later  day. 

The  history  of  these  statutes,  and  their  value  from  the 
stand-point  of  social  science,  are  ably  set  forth  in  an  article 
by  the  Hon.  Henry  Hitchcock,  in  a  preceding  number  of 
the  Review.  The  object  of  this  article  is  simply  to  point 
out  the  general  course  of  adjudication. 

The  common  law  offers  a  compact  and  symmetrical  sys- 
tem of  laws  on  the  relation  of  husband  and  wife,  based  on 
the  superiority  of  the  former  as  the  head  of  the  family.  Its 
features  are  well  known  to  the  profession. 
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Under  it  the  husband  and  wife  became  one  person  in  law. 
Being  such,  the  wife's  debts  antecedent  to  marriage  became 
the  debts  of  the  husband,  her  personal  property  his,  and  he 
might  reduce  her  choses  in  action  to  possession,  when  they 
became  his. 

He  could  not  grant  anything  to  her,  or  enter  into  any 
agreement  with  her.  "  Her  very  being  or  legacl  existence 
was  suspended  during  the  marriage,  or  at  least  incorporated 
and  consolidated  into  that  of  the  husband." 

She  could  not  enter  into  any  contract,  make  a  will,  sue  or 
be  sued  alone. 

As  to  her  real  estate,  her  seisin  became  his,  and  thus  he 
was  seized  in  jure  uxoris;  but  his  interest  therein  terminated 
when  death  dissolved  the  marriage  tie,  unless  she  had  had 
issue  by  him,  in  which  case  he  was  tenant  for  his  own 
life  by  the  curtesy,  as  it  was  called. 

The  doctrine  of  trusts  in  equity  gave  married  women 
greater  power  over  their  property  and  secured  it  to  their 
use.  Under  it  a  wife  might  enjoy  the  profits  of  her  estate, 
secure  from  the  debts  and  liabilities  of  her  husband,  and 
freed  from  his  control  and  management,  and  she  might 
dispose  of  the  same  without  his  concurrence.  But  much 
turned  on  the  terms  of  the  settlement. 

The  power  of  appointment  by  writing  to  take  effect  dur- 
ing the  life  of  the  wife,  or  in  the  nature  of  a  will  after  her 
death,  was  much  like  the  happening  of  any  other  contin- 
gency limiting  the  estate,  and  considered  consistent  with  her 
being  sub  potestate  viri. 

Equity  courts,  however,  whilst  to  some  degree  controlled 
by  the  legal  status  of  the  wife,  under  the  well-known  maxim, 
jEquitas  sequitur  legem^  so  far  took  away  the  liability  of 
her  property  to  the  husband's  debts,  freed  it  from  his  con- 
trol, and  left  it  in  the  power  of  the  wife,  and  such  scope 
was  given  to  provide  for  all  emergencies,  that  it  was  prob- 
ably the  general  lack  of  settlements,  and  the  unwillingness 
to  insist  upon  them  when  marriage  was  contemplated,  more 
than  anything  else,  that  led  to  the  various  statutes  now  in 
force. 
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The  common-law  rule  had  long  been  felt  to  be  harsh. 
Nothing  shows  it  more  clearly  than  the  course  of  equity 
decisions  itself.  But,  if  harsh  in  the  past,  it  is  much  more  so 
in  a  state  of  society  like  the  present. 

The  demands  of  modern  civilization  often  give  woman 
the  laboring  oar.  In  many  cases  the  support  of  the  family 
devolves  upon  her.  Often,  to  make  her  earnings  the  prop- 
erty of  her  husband,  who  may  be  only  a  useless  drone  to  be 
supported,  and  to  render  liable  to  his  debts  the  only  fund 
for  the  maintenance  of  helpless  children,  is  felt  to  be  such  a 
hardship,  and  indeed  such  an  act  of  injustice,  that  greater 
powers  and  freedom,  as  these  statutes  evince,  have  been 
considered  only  her  rightful  due. 

Thus  they  are  in  part  remedial.  But  they  are  also  in  de- 
rogation of  the  common  law. 

No  relation  extends  in  its  operations  so  far,  and  bears 
upon  and  aifects  the  rights  of  third  persons  so  much,  as  that 
of  husband  and  wife.  It  is  at  the  very  foundation  of  society. 
Changes  in  the  legal  status  of  man  and  woman  in  the  mari- 
tal relation  therefore  disturb  the  whole  body  of  the  laws, 
and  it  is  hard  in  advance  to  predict  their  full  consequences. 
To  many  persons  the  common-law  doctrine  seems  to  be 
the  only  one  consistent  with  the  stability  of  domestic  rela- 
tions and  well-regulated  society.  And  yet  the  civil  law  is 
clearly  as  compatible  with  both. 

But,  as  none  of  the  statutes  attempt  to  introduce  the  civil 
law,  and  only  modify  the  common  law,  the  courts  have  to 
exercise  great  caution  in  construing  them,  lest  they  introduce 
confusion. 

The  following  rules  therefore  obtain,  viz. :  So  far  as  they 
free  the  wife's  property  from  liability  to  her  husband's  cred- 
itors and  preserve  it  as  a  fund  for  the  heirs,  the  statutes  arc 
remedial ;  but  so  far  as  they  tend  to  deprive  the  husband  of 
his  curtesy,  or  enable  the  wife  to  alienate  her  property,  they 
are  strictly  construed.  But  this  will  be  more  apparent  as  we 
proceed.' 

'  See,  as  to  the  construction  of  these  statutes,  besides  the  authorities  cited, 
post.     How  far  remedial:  Diver  v.  Diver,  6  Smith  (Pa.),  io6;  Power  v.  Lci- 
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II.  As  to  the  husband's  right  to  curtesy. 

This  difTerence,  among  others,  existed  between  curtesy 
and  dower :  that  the  husband  might  have  a  right  of  curtesy 
in  trust  estates,  whilst  legal  seisin  was  necessary  to  support 
dower. 

The  reasons  for  this  distinction  will  not  here  be  touched 
upon,  but  only  some  of  the  rules  governing  the  courts  in 
the  construction  of  settlements  to  the  wife's  separate  use, 
mentioned  by  way  of  proper  illustration  of  those  obtaining 
in  construing  the  meaning  of  these  statutes. 

The  general  doctrine  is  thus  stated : '  '*  Real  estate  may  be 
limited  to  the  separate  use  of  the  wife  so  as  not  to  exclude 
entirely  the  husband's  marital  right ;  and  unless  his  marital 
right  be  wholly  excluded,  he  is  not  necessarily  excluded 
from  being  tenant  by  the  curtesy." 

This  is  admitted  to  be  the  true  test,  but  its  application  has 
been  a  matter  of  great  difficulty,  and  the  decisions  of  the 
courts  have  not  been  uniform. 

For  example,  in  the  case  of  Moore  7\  Webster,  supra,  it 
was  held  that  the  wording  of  the  will  —  "to  hold,"  etc., 
*'  independently  of  any  husband  or  husbands  she  or  they  may 
have,  and  free  from  his  and  their  control  and  liabilities,  and 
to  be  assigned  and  disposed  as  she  or  they  may  think  fit,  by 
any  deed  or  will  in  writing  "  —  operated  as  a  total  exclusion 
of  the  whole  marital  interests  of  the  husband,  and  his  claim 
of  curtesy  was  denied. 

So,  in  Hearle  v.  Greenbank,*  a  previous  case  decided  by 
Lord  Chancellor  Hardwicke,  it  had  been  held  that  a  convey- 
ance to  trustees  for  the  sole  and  separate  use  of  a  married 
woman,  free  from  the  control  of  her  husband,  and  with 
power  of  disposing  of  the  same  by  deed  or  will,  excluded  all 

ter,  17  How.  Pr.  413;  Goss  v.  Cahill,  42  Barb.  310.  How  far  enabling: 
Bergeys'  Appeal,  10  Smith  (Pa.),  408;  Ratcliffe  v.  Dougherty,  24  Miss.  181 ; 
Lee  V.  Bennett,  31  Miss.  119.  See  also  Berley  v,  Rampacher,  5  Duer,  183; 
Kurd  V.  Cass,  9  Barb.  366 ;  Brookiqgs  v.  White,  49  Me.  479 ;  Edwards  v, 
Stevens,  3  Allen,  315 ;  Lord  v,  Parker,  3  Allen,  127 ;  Eckert  v.  Renter,  4 
Vroom,  266;  Perkins  v,  Perkins,  62  Barb.  531. 

«  Moore  v.  Webster,  L.  R.  3  Eq.  267.  *  3  Atk.  716. 
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legal  and  equitable  seisin  of  the  husband^  and  that  he  could 
have  no  curtesy. 

But  the  judgment  in  Moore  v,  Webster  is  criticised  in  a 
subsequent  case,*  the  court  saying :  — 

"  Then  there  is  the  recent  case  of  Moore  v.  Webster, 
where  the  real  estate  was  limited  to  the  separate  use  of  the 
wife,  and  to  be  assigned  and  disposed  of  as  she  might  think 
fit,  by  deed  or  will,  and  Vice-Chancellor  Stuart  held  that  the 
husband  was  not  entitled  to  curtesy,  on  the  ground  that  he 
was  totally  excluded  from  the  whole  marital  interest.  I  am 
unable  to  concur  in  that  decision,  for  there  the  whole  equi- 
table fee  was  given  to  the  wife." 

Upon  the  whole,  it  would  appear  that  where  the  words  of 
the  trust  are,  simply,  "for  the  sole  and  separate  use"  of  the 
wife,  the  husband  is  not  deprived  of  his  curtesy."  Nor  will 
a  mere  power  of  disposal  added  to  the  same,  if  not  exer- 
cised, deprive  him.^  But  if  such  power  of  appointment  be 
exercised,  his  right  is  gone.* 

The  words,  '*  free  from  the  control  of  the  husband,"  super- 
added to  the  above,  have,  as  already  appears,  given  rise  to 
some  difference  of  opinion,  it  being  contended  that  the  hus- 
band was  thus,  by  necessary  implication,  deprived  of  any 
interest  in  the  property.^ 

It  is  believed,  however,  that  in  this  country,  as  in  Eng- 
land, the  better  construction  is  that  such  words  apply  only 
to  control  during  coverture,  and  do  not  bar  curtesy.  In 
Rigler  v.  Cloud ^  the  words  were:  "not  be  subject,  in  any 
wise,  to  >^^  future  control^'   etc.     Held^   husband's   curtesy 

*  Appleton  V,  Rowley,  L.  R.  8  Eq.  139. 

'  2  Bishop's  Mar.  Worn.,  sects.  141-147,  and  notes. 

3  Ibid.;  Morgan  v,  Morgan,  5  Madd.  408;  Payne  v.  Payne,  11  B.  Moo. 
138;  Hart  t/.  Soward,  14  B.  Mon.  301;  KimbaU  v.  Kimball,  i  How.  (Miss.) 
532;  Mitchell  V.  Moore,  16  GratL  275;  Lowry  v,  Steele,  4  Ohio,  170;  Alex- 
ander v.  Warrance,  17  Mo.  228;  Talbot  v.  Calvert,  24  Pa.  St  327;  Boyd  v. 
Small,  3  Jones  Eq.  39 ;  Baker  v,  Heiskell,  i  Coldw.  641 ;  Ege  v.  Medlar,  Sa 
Pa.  St  86 ;  Gushing  v.  Blake,  29  N.  J.  Eq.  399. 

4  Clark  V,  Clark,  24  Barb.  581 ;  Steward  v,  Ross,  50  Miss.  776 ;  Pool  v. 
Blakie.  53  111.  495- 

5  Stokes  V.  McKibbin,  13  Pa.  St  267,  and  notes  ante, 
^  14  Pa.  St  361. 
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was  gone.     This  case,  however,  is  criticised  in  Gushing  v, 
Blake,  supra. 

In  Waters  v.  Tazewell,*  where  the  right  of  curtesy  was 
also  denied,  the  property  was  conveyed  "  so  that  neither  the 
trust  estate  and  property,  nor  the  rents,  issues,  income,  or 
proceeds  thereof,  should  at  any  time  be  subject  to  the  power, 
disposal,  or  control  of  the  present  or  any  future  husband," 

etc. 

» 

In  Mason  v.  Deese '  the  same  conclusion  was  arrived  at, 
the  settlements  providing  that  the  wife's  property  and  its 
proceeds  should  never  be  subject  to  the  control  or  contracts 
of  the  husband. 

There  has  been  some  question,  also,  whether  the  fact  of  a 
deed  being  made  by  the  husband  himself  was  not  evidence 
of  intention  that  no  right  of  curtesy  should  exist.^  But, 
whatever  the  decisions  of  courts  in  particular  instances, 
the  general  rule  is  undeniable  that  unless  the  terms  of  the 
instrument  creating  the  trust  expressly  or  by  necessary  im- 
plication deprive  the  husband  of  his  right  to  curtesy,  it  still 
remains  to  him. 

Though  the  separate  estate  created  by  the  married  wom- 
en's statutes  is  a  legal  estate,  and  the  true  question  is, 
what  was  the  intent  of  the  Legislature,  still,  reference  to  the 
authorities  will  show  a  constant  citation  of  the  rule  in  equity 
as  an  aid  in  determining  that  intent. 

These  statutes  differ  much  among  themselves,  and,  though 
reference  to  all  is  impossible,  a  few  must  be  examined  some- 
what carefully  as  types  of  classes,  so  as  to  arrive  with  any 
certainty  at  the  views  held  by  the  different  courts. 

The  Maryland  statute  of  1841  provides  that  "  no  real  estate 
hereafter  acquired  by  marriage  shall  be  liable  to  execution, 
during  the  life  of  the  wife,  for  debts  due  from  her  husband ; " 

'  9  Md.  291. 

*  50  Ga.  308.  See  also  Jones  v.  Brown,  i  Madd.  Ch.  191 ;  Booker  v, 
Booker^  32  Ala.  473 ;  Frazer  v.  Hightower,  12  Heisk.  94 ;  Adams  v,  Dickson, 
23  Ga.  406;  Hooker  v,  Lee,  7  Ired.  Eq.  83;  Ward  v.  Thompson,  10  Md.  251 ; 
Williams  v.  Claiborne,  7  Smed  &  M.  488 ;  Loftus  v.  Penn,  i  Swan,  445. 

3  Sayers  v.  Wall,  26  Gratt.  354.  But  see  Frazer  v.  Hightower,  and  Gush- 
ing V.  Blake,  supra ;  Taylor  v.  Smith,  54  Miss.  50. 
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further,  that  "  any  married  woman  may  become  seized  or 
possessed  of  any  property,"  etc.,  "  by  direct  devise,  bequest^ 
demise,  gift,  purchase,  or  distribution,  in  her  own  name  and 
as  of  her  own  property,  provided  the  same  does  not  come 
from  her  husband  after  coverture.'* 

Under  such  a  statute  the  only  effect  is  to  suspend  execu- 
tion during  the  life  of  the  wife  for  debts  due  by  the  hus- 
band. The  husband  is  tenant  by  the  curtesy  initiate  upon 
birth  of  a  child ;  his  rights  are  scarcely  affected  at  all :  only 
the  remedy  of  his  creditors,  by  postponement  of  execution, 
"  leaving  the  judgment  lien  perfected  on  the  life-estate  of  the 
husband  to  be  enforced  on  the  death  of  the  wife."  *  Under 
such  a  statute,  it  would  appear  that  a  conveyance  by  hus- 
band and  wife  would  be  subject  to  the  lien  of  any  judgment 
against  the  husband  enforceable,  in  case  he  survived,  upon 
his  estate  by  the  curtesy,  if  the  lien  still  continued  in  force. 
And  such,  it  is  supposed,  would  be  held  to  be  the  law  in 
Missouri."* 

Under  a  statute  not  very  different  it  has  been  held  ia 
North  Carolina :  3  •*  In  the  absence  of  an  express  provision 
to  that  effect,  we  should  be  slow  in  adopting  the  conchision 
that  it  was  the  intention  of  the  law-makers  to  enact  so  rad- 
ical a  change  in  the  law  (viz.,  to  deprive  the  husband  of  his 
tenancy  by  the  curtesy) ;  because,  if  such  was  the  intention^ 
it  is  reasonable  to  presume  it  would  have  been  declared 
in  express  terms,  and  not  be  lefl  as  a  matter  of  inference. 
We  are  not  able,  however,  to  see  anything  in  the  section 
referred  to  calculated  to  raise  even  a  doubt  as  to  its  proper 
construction." 

The  act  of  March  25,  1852,  of  New  Jersey,  seems  to  have 
been  modelled  after  those  of  New  York,  1848  and  1849. 
The  first  section  declares  that  the  real  and  personal  estate 
of  any  female  who  may  thereafter  marry,  and  the  rents, 

*  Logan  V.  McGill  and  wife,  8  Md.  461.  See  Baynton  v.  Finnall,  4  Smed. 
&  M.  193. 

'  The  law  in  Maryland  has  been  changed  since.  See  Code,  art.  45,  sect. 
2,  and  pes/.  Mason  v.  Johnson. 

3  Houston  V,  Brown,  7  Jones,  161. 
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issues,  and  profits  thereof,  shall  not  be  subject  to  the  dis- 
posal of  her  husband  nor  be  liable  for  his  debts,  and  shall 
continue  her  sole  and  separate  property,  as  if  she  were  a 
single  female. 

There  were  also  provisions  as  to  females  then  married, 
which  need  not  be  considered  here.  It  is  sufficient  to  say 
that  in  all  instances  where  the  estate  of  the  husband  has 
already  vested,  the  acts  are  never  construed  to  divest  it. 
Such  an  interpretation  would  be  unconstitutional. 

As  to  parties  married  thereafter,  the  statute  completely 
destroys  all  estate  of  the  husband  during  coverture.  The 
wife  holds  her  property  as  a  separate  property,  free  from 
her  husband's  debts  and  control.  She  may,  with  his  assent, 
dispose  of  the  same,  and  her  grantees  hold  her  free  from 
any  claim  on  the  part  of  her  husband's  creditors,  of  any 
character  whatever.  In  Porch  v.  Fries,*  the  court  thus 
briefly  and  clearly  announces  the  law:  — 

"  By  the  Married  Women's  Act  of  March  25, 1852,  in  cases 
coming  within  the  provisions  of  that  act,  the  husband  has, 
during  her  life,  no  interest  or  estate  in  the  lands  of  his  wife. 
She  holds  them  to  her  separate  use  as  if  she  were  a  feme 
sole^  free  from  his  control.  She  can  sell  them  with  his 
assent,  and  if  she  so  sells  and  conveys  them,  she  conveys 
them  as  she  holds  them — free  from  any  interest  or  estate 
of  her  husband.  At  common  law,  the  death  of  the  wife 
was  necessary  to  the  estate  by  curtesy.  It  is  one  of  the 
four  requisites  laid  down  in  the  authorities  on  the  subject. 
But  upon  the  birth  of  a  child  another  anomalous  estate 
was  created,  called  tenancy  by  the  curtesy  initiate.  It  was 
the  increasing  the  estate  for  their  joint  lives,  which  he  held 
before  in  his  wife's  lands,  into  an  estate  for  his  own  life. 
The  Married  Women's  Act,  as  it  prevented  his  acquiring  any 
interest  in  his  wife*s  estate  during  her  life,  destroyed  the 
estate  of  tenancy  by  the  curtesy  initiate." 

*  18  N.  J.  Eq.  204. 

'  Thurber  v,  Townsend,  22  N.  Y.  517;  Billings  v.  Baker,  28  Barb.  343; 
Hurd  V.  Cass,  9  Barb.  366;  Sleight  v.  Read,  18  Barb.  169 ;  Ross  z/.  Adams, 
4  Dutch.  1 6a 
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"  The  better  opinion  and  the  weight  of  authority  is  that 
this  act,  although  inconsistent  with  the  estate  by  curtesy 
initiate,  does  not  defeat  the  husband's  curtesy  at  the  death 
of  the  wife,  provided  she  has  not  aliened  her  estate  before. 
The  act  only  protects  her  estate  during  her  life;  it  does 
not  at  her  death  aifect  the  law  of  succession  as  to  real  or 
personal  estate.* 

"  The  only  authority  to  the  contrary  that  I  find  is  in  the 
reasoning  and  two  opinions  of  Potter,  J.,  in  the  case  of 
Billings  V.  Baker.*  This  point  was  not  that  on  which  the 
decision  turned.  The  question  was  on  a  motion,  in  a  parti- 
tion suit,  to  strike  out  the  name  of  the  husband  of  one  of  the 
tenants  in  common.  It  turned  on  the  question  whether  the 
husband  had,  in  the  life  of  his  wife,  any  interest  in  the  lands 
such  as  to  make  him  a  proper  party  to  a  bill  in  partition. 
Three  of  the  four  judges  concurred.  Potter  being  one, 
that  he  had  no  such  interest;  which  opinion  is  doubtless 
correct.  But  the  case  does  not  show  whether  they  con- 
curred in  his  views  as  to  the  husband's  title  to  curtesy  at  the 
death  of  his  wife  —  a  question  not  there  raised."  ^ 

The  statutes  of  New  York  of  1848  and  1849  contained  a 
provision  that  a  married  woman  might  convey  and  devise 
her  real  and  personal  property  in  the  same  manner  and  with 
like  effect  as  if  she  were  unmarried,  being  in  other  respects 
much  like  that  of  New  Jersey,  already  mentioned — the  essen- 
tial difference  being  that  in  the  latter-named  State  the  assent 
of  the  husband  was  necessary  to  enable  her  to  convey.  At 
the  time  these  acts  were  passed,  a  previous  one  had  in 
express  terms  provided  that  the  estate  of  a  husband  as 
tenant  by  the  curtesy  should  not  be  affected  by  its  pro- 
visions.    Upon  the   construction  of  the  later  acts,  it  was 

*  Ross  V.  Adams,  4  Dutch.  160;  Naylor  v.  Field,  5  Dutch.  292;  Van  Note 
V,  Downey,  4  Dutch.  219;  Hurd  v.  Cass,  p  Barb.  366;  Clark  v.  Clark,  24 
Barb.  581 ;  Vallance  v.  Bausch,  28  Barb.  642 ;  Morgan  v.  Morgan,  5  Madd. 

248. 

*  28  Barb.  343. 

3  See  also  Johnson  v.  Cummins,  16  N.  J.  Eq.  97 ;  Prall  v.  Smith,  31  N.  J. 
£q.  244. 
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necessary  to  decide  whether,  by  necessary  implication,  they 
repealed  the  former  act. 

The  case  of  Billings  v.  Baker*  has  been  already  referred 
to  in  the  citation  from  Porch  v.  Fries.  In  the  report  are 
two  opinions  by  Potter,  J.  —  one  at  the  Special  Term,  the 
other  at  the  General  Term.  Both  were  of  the  same  tenor, 
and  held  that  the  statutes  had  destroyed  tenancy  by  the 
curtesy.  The  origin  of  curtesy  and  the  reasons  upon  which 
it  was  founded  are  elaborately  considered,  as  well  as  the 
current  of  decision  in  equity  courts,  with  especial  reference 
to  Lord  Hardwicke's  opinion  in  Hearle  v.  Greenbank. 

Tenancies  by  the  curtesy,  initiate  and  consummate,  were 
said  to  be  but  continuations  of  the  freehold  interest  of  the 
husband  jure  uxoris.  "This  primary  freehold  interest  of 
the  husband  was  asssignable  by  him,  and  was  subject  to 
be  taken  on  execution  for  his  debts.  This  was  an  estate 
enduring  for  the  joint  life  of  himself  and  wife.  Upon  birth 
of  a  child,  the  estate  of  tenancy  by  the  curtesy  became 
vested,  3,nd  formed  the  estate  initiate;  and,  thirdly,  by  the 
wife's  death  it  became  consummate** 

And  the  question  is  asked.  Could  the  wife  convey  the 
property  if  the  husband  had  an  interest  therein?  "  She  may 
convey  any  interest  therein**  says  the  statute.  "  Could  she 
do  this  if  her  husband  had  curtesy  therein  ?  Could  she  con- 
vey his  vested  estate  ?  To  entitle  her  to  convey  with  the 
same  effect  as  an  unmarried  female,  must  she  not  hold  t\i^ 
same  interest  therein  as  if  she  was  an  upmarried  female  ? 
Can  she  convey  the  whole  estate  with  the  same  effect,  if  she 
does  not  hold  the  whole  of  it  ?  If  she  holds  the  whole 
estate,  where  is  his  curtesy  ?  " 

"  I  hold  it  to  be  nothing  less  than  an  absurdity  to  say  that 
a  statute  that  has  destroyed  the  power  of  this  estate  to  vest 
has  not  also  destroyed  the  estate.  To  sustain  the  position 
that  this  estate  is  not  abrogated,  it  is  absolutely  necessary 
to  establish  either,  first,  that  all  the  old  law-writers  were 
mistaken  in  fixing  the  time  of  the  vesting  of  the  estate  to  be 

»  28  Barb.  343. 
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the  birth  of  issue;  or,  second,  that  the  acts  of  1848  and 
1849  have  so  far  modified  the  common  law  as  to  change  the 
time  of  its  vesting  ;  or,  thirdly,  what  is  still  more  absurd,  that 
the  wife,  at  her  will  and  pleasure,  can  alienate  and  destroy  a 
vested  estate  that  exists  in  the  husband." 

A  further  argument  was  that,  to  entitle  the  husband  to 
curtesy,  he  must  have  had  either  a  legal  or  equitable  seisin 
during  the  coverture,  according  to  the  statements  of  Lord 
Hardwicke  in  Hearle  v,  Greenbank.  The  intent  of  the 
Legislature  was  also  considered,  and  stated  to  be  to  place 
married  women,  so  far  as  their  lands  were  concerned,  on  the 
same  basis  precisely  as  unmarried  females. 

In  a  subsequent  case  to  the  above,'  when  tried  at  Special 
Term,  the  decision  in  Billings  v.  Baker  was  followed,  and  it 
was  held  that  curtesy  was  abolished  in  all  the  real  prop- 
erty of  the  wife  affected  by  the  acts  named,  of  1848  and 
1849.  But  at  General  Term  the  judgment  was  reversed.* 
The  reasoning  is  much  the  same  as  in  the  New  Jersey  case 
already  cited.  It  answers,  however,  in  detail,  the  points 
made  in  the  same  case  at  Special  Session,  and  also  in  Bil- 
lings V.  Baker.  The  language  of  Lord  Hardwicke  is  criti- 
cised in  this,  that :  inasmuch  as  the  husband  had  no  seisin 
either  in  law  or  equity  during  the  coverture,  he  was  not 
entitled  to  curtesy,  and  the  requisites  stated  as  marriage, 
seisin  by  the  wife  of  an  estate  of  inheritance,  which  might 
be  either  legal  or  equitable,  birth  of  issue,  and  death  of 
wife. 

The  length  of  the  opinion  will  not  allow  its  being  set  out 
in  full,  nor  does  the  writer  think  it  necessary,  although  it 
is  very  interesting  and  able.  It  is  insisted  that  there  can  be 
no  tenancy  by  the  curtesy  until  the  death  of  the  wife.  It 
continues :  "  Justice  Lamont  seems  to  be  of  the  opinion  that 
the  title  by  curtesy  initiate  is  the  same  as  when  consummate; 
that  there  is  really  no  difference;  and  the  conclusion  to 
which  he  comes  is  founded  mainly  upon  this  theory.  I 
think  this  position  is  unsound.     He  cites  some  authorities 

'  In  the  Matter  of  Winne,  1  Lans.  508.  '  Id.,  2  Lans.  21. 
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to   show  that  where  the  title  is  initiate  the  husband  may 
dispose  of  the   estate,  and  that  it   may  be  taken   by  his 
creditors  and  held  during  his  life.     Admitting  that  the  hus- 
band may  make  a  valid  grant  of  the  estate  initiate,  and  that 
the  grantee  may  hold  during  the  life  of  the  husband,  it  does 
not   follow,  I  think,  that  initiation  of  the  estate  is  equal  to 
a  consummated  estate.     It  may  well  be  that  the  grantee 
would  take  an  estate  during  the  life  of  the  husband,  there 
being  no  limitation  in  the  grant.     *     *     *    The    statutes 
give  to  the  married  woman  the  sole  and  exclusive  use  of 
her  property ;  she  may  do  with  it  as  she  pleases.     She  may 
grant  or  devise  her  real  estate.     Her  husband,  as  husband, 
has  no  rights  in  her  property  during  the  time  she  is  his  wife, 
a  *  married  female.'     And  if  it  is  absolutely  necessary  that 
the  estate  known  as  tenancy  by  the  curtesy  must  have  a 
commencement  — be  vested  —  during  the  life  of  the  wife, 
and  that  the  Legislature  could  not  abolish  those  elements 
or  qualities  of  this  estate  which,  by  the  common  law,  must 
have  existed  before  the  death  of  the  wife,  without  destroying 
the  estate  in  toto,  then  I  concede  that  the  husband  cannot 
be  tenant  by  the  curtesy  aftef  the  death  of  his  wife.     I  think 
it  will  not  be  denied  that  the  Legislature  possessed  the  power 
to  deprive  the  husband  of  all  rx^t  jure  uxoris  and  as  tenant 
by  curtesy  initiate,  and  still  preserve  the  right  of  the  hus- 
band to  the  tenancy  by  curtesy  consummate." 

And  as  to  the  intent  of  the  acts,  it  is  construed  to  be 
rather  to  interpose  between  the  wife  and  the  husband's 
creditors,  and  to  give  her  control  of  her  property  during 
her  life,  than  to  prefer  the  heir  to  the  husband. 

The  judgment  in  this  case  is  undoubtedly  in  accordance 
with  the  weight  of  authority ;  and  in  Hatfield  v.  Sneden  the 
law  is  said  to  be  substantially  settled,  that  while  the  acts 
of  1848  and  1849  excluded  the  husband  during  life  from 
control  of  or  interference  with  his  wife's  separate  real  and 
personal  estate,  and  gave  her  alone  the  power  of  disposition 
by  deed  or  will,  yet  they  left  him  the  right  of  curtesy  in  her 
real  property,  and  of  administration  for  his  own  benefit  of 
her  personalty,  in  so  much  as  remained  at  her  death  undis- 
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posed  of  and  unbequeathed  or  undevised.'     This  seems  to 
be  also  settled  doctrine  elsewhere." 

Thus,  though  the  conveyance  of  the  property  of  a  married 
woman  during  her  coverture  might  be  free  from  any  claim 
by  the  creditors  of  her  husband,  whether  he  survived  her  or 
not,  yet  there  is  left  to  him  the  remains  of  a  curtesy  estate, 
a  curtesy  consummate^  which  had  never  been  a  curtesy  inv- 
tiate,  but  vested  only  on  the  death  of  the  wife.  Certainly, 
however,  this  abridged  estate  by  the  curtesy  is  but  little 
like  what  it  was  before.  It  is  a  new  estate,  possessing  few 
of  the  incidents  of  the  old,  inferior  in  some  respects  to 
dower. 

In  Michigan,  as  in  many  other  States,  the  statute  preserves 
to  the  husband  a  life-estate  by  express  enactment.  This 
estate  is  said  to  bear  no  resemblance  to  curtesy  at  common 
law,  which  is  said  to  be  entirely  abrogated.^  And  in  Mary- 
land, under  the  recent  Code,  where  also  a  life-estate,  in  case 
the  wife  die  intestate,  is  reserved  to  the  husband  in  her 
real  property,  but  power  is  given  her  to  devise  the  same, 
the  eflfect  of  the  statute  is  said  to  be  to  defeat  curtesy  as  it 
existed  at  the  common  law,  aftd  the  life-estate  preserved  to 
the  husband  by  statute  to  be  quite  a  diflferent  thing.  And 
so  it  was  held  that  he  had  no  life-estate  in  a  defeasible  fee, 
however  it  might  be  at  the  common  law.** 

But  these  decisions,  as  it  is  believed,  are  not  inconsistent 
with  the  views  already  set  forth,  that  in  the  absence  of  any 
express  enactment  the  husband  would  be  held  entitled  to  a 

'  Hatfield  v,  Sneden,  54  N.  Y.  280.  See  Hurd  v,  Cass,  9  Barb.  366 ; 
Shumway  v.  Cooper,  16  Barb.  556;  Clark  v,  Clark,  24  Barb.  581;  Vallance 
V,  Bausch,  28  Barb.  633;  Lansing  v.  Gulick,  26  How.  Pr.  250;  Jaycox  v. 
Collins,  26  How.  Pr.  497;  Burke  v.  Valentine,  52  Barb.  412;  Ransom  er. 
Nichols,  22  N.  Y.  1 10. 

'  2  Bishop's  Mar.  Worn.,  sect  148,  and  notes.  And  see  also  Cole  t^.  Van 
Riper,  44  111.  58;  Freeman  v.  Hartman,  45  IlL  57;  Beach  v.  Miller,  51  III. 
206 ;  Houck  V,  Ritter,  76  Pa.  St.  280 ;  Ege  v.  Medlar,  82  Pa.  St  86 ;  Comer 
V.  Chamberlain,  6  Allen,  166;  Silsby  v.  Bullock,  10  Allen,  94;  Staples  v. 
Brown,  13  Allen,  64;  Lynde  v,  McGregor,  13  Allen,  182. 

3  Tong  V.  Marvin,  15  Mich.  60. 

4  Code,  art  45,  sect  2;  Mason  v,  Johnson,  47  Md.  347. 
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life-estate  in  the  undisposed  portion  of  his  wife's  statutory 
separate  estate,  although  she  could  hold,  convey,  or  /devise 
the  same  as  though  she  were  a  feme  sole,  though  the  rea- 
soning in  the  opinions  expressed  may  not  be  entirely  con- 
sistent with  such  views.     In  the  Maryland  case,  the  conclud- 
ing portion  of  the  opinion  is  as  follows:  "That  no  estate  by 
the  curtesy  can  exist  with  respect  to  any  lands  so  held  by  a 
married  woman,  no  matter  how  absolute  and  unqualified  her 
estate,  is  clear ;  for  the  power  is  expressly  given  to  her  to 
devise  the  same  as  fully  as  if  she  were  a  feme  sole,  thereby 
defeating  the  curtesy  of  the  husband  and  depriving  him  of 
any  interest  therein-^  for  his  interest  can  exist  only  in  case 
his  wife  dies  intestate,  and  in  that  event  the  Code  provides 
that  he  shall  have  a  life-interest  in  her  lands.     Now,  this  is 
not  in  any  sense  an  estate  by  the  curtesy  as  known  at  the 
common   law,   but  a  statutory  life-estate,   which   devolves 
upon  him  only  under  the   provisions  of  the  Code.      Con- 
struing these  provisions,  it  seems  to  be  quite  clear  that  the 
life-estate  of  the  husband  is  given  only  in  cases  where  the 
wife  has  such  an  estate  as  she  may  dispose  of  by  will.     It  is 
given  only  in  case  she  shall  die  intestate ;  and,  as  said  by 
Chief  Justice  Buchanan  in  Newton  v.  Griffith,*  '  a  man  can- 
not die  intestate  of  that  which  is  not  devisable.'     So,  the 
real  property  of  the  wife  in  which  the  husband  takes  a  life- 
estate  must  be  understood  to  mean  such  real  property  as  is 
devisable  by  the  wife,  and  does  not  exist  where,  as  in  this 
case,  the  wife  had  not  an  estate  which  she  could  have  dis- 
posed of  by  will." ' 

III.  As  to  conveyances  by  married  wqmen  of  their  stat- 
utory separate  estate,  there  seems  to  be  but  little  difficulty 
as  to  the  law.  The  various  statutes  previously  existing, 
requiring  privy  examination  and  acknowledgment  to  render 
a  married  woman's  deed  valid,  are  not  abrogated  by  others 
freeing  her  property  from  liability  to  her  husband's  debts, 
nor  indeed  by  such  as  in  express  terms  make  it  her  sole  and 
separate  property.  She  is  still  under  disability,  and  cannot 
convey  except  as  provided  by  statute. 

'iHar&G.  130,  131.  '  Mason  v,  Johnson,  supra, 

VOL.  vn.  NO.  I.  6 
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Indeed,  a  provision  which  merely  exempts  her  property 
from  liability  to  her  husband's  creditors  during  coverture, 
but  leaves  to  him,  in  case  issue  be  born,  an  estate  by  the 
curtesy  initiate,  can  hardly  properly  be  said  to  render  it  her 
separate  property  at  all.' 

Where,  however,  the  statute  declares  her  property  her  sole 
and  separate  property,  thus  using  technical  terms  of  received 
meaning,  there  would  seem  to  be  more  reason  to  doubt 
whether  she  should  not  have  the  same  power  of  disposal 
which  the  equity  courts  had  declared  belonged  to  her  in 
trust  estates. 

But  such  do  not  seem  to  have  been  the  views  of  the 
various  courts. 

The  equity  courts,  in  construing  settlements,  have  not  been 
uniform  in  decision. 

In  some  of  the  States  the  rule  followed  was,  "  that  a  feme 
covert  had  no  powers  over  her  separate  estate  except  those 
which  had  been  given  to  her  by  the  trust  instrument,  and 
that  the  powers  conferred  must  be  strictly  pursued." ' 

In  the  case  of  Williamson  v.  Beckham,  supra.  Judge 
Tucker  says :  "  If  a  wife  cannot  devise  her  separate  real 
estate  to  the  prejudice  of  her  heirs  without  an  express 
power,  even  with  the  consent  of  her  husband,  there  would 
seem  to  be  strong  reason  for  denying  the  power  of  disposi- 
tion by  deed  to  the  prejudice  of  the  heir  unless  an  express 
power  be  given  by  the  instrument  under  which  she  claims 
her  separate  property." 

To  very  much  the  same  intent  was  the  decision  of  Chan- 
cellor Kent  in  Jacques  v,  Methodist  Church,  supra.  It,  how- 
ever, was  subsequently  overruled  by  the  Court  of  Errors,^ 
and  the  power  of  a  feme  covert  to  dispose  of  her  separate 
estate  declared  to  exist  unless  restrained  by  the  terms  of  the 
settlement,  and  her  ability  to  charge  it  by  contracts  made 
upon  its  faith  and  credit  clearly  expressed. 

«  Sec  Whitely  v  Stewart,  63  Mo.  363. 

'  Bispham's  Eq.  (2d  ed.),  sect.  103,  and  notes;  Ewing  v.  Smith,  3 
Desau.  417;  Methodist  Church  v,  Jacques,  3  Johns.  Ch.  77;  Williamson  «/. 
Beckham,  8  Leigh,  20.  317  Johns.  548. 


MARRIED   women's   STATUTES.  83 

Such,  too,  IS  the  rule  in  most  of  the  other  States  at  pres- 
ent, and  also  in  England. 

But,  so  far  as  conveyances  are  concerned,  the  rule  as  to 
statutory  separate  estates  is  different.  They  are  legal  estates, 
and  not  equitable,  and  the  wife's  disabilities  remain,  except 
so  far  as  necessarily  removed  by  the  act  of  the  Legisla- 
ture. 

In  many  of  the  States  the  power  to  convey  by  her  sole 
deed  is  expressly,  or  by  necessary  implication,  declared  not 
to  exist  by  the  act  making  the  wife's  property  her  sole  and 
separate  property.  But  where  it  is  not,  the  decisions  have 
been  to  the  same  effect.' 

In  some  of  the  States,  however,  —  as  New  York,  for  ex- 
ample, —  the  wife  is  in  terms  empowered  to  convey  as  though 
she  were  an  unmarried  female. 

In  such  there  would  seem  to  be  but  little  room  for  con- 
struction ;  and  that  not  only  might  she  convey  without  her 
husband's  joining,  but  that,  also,  no  privy  examination  or 
acknowledgment  would  be  required. 

In  Miles  v.  Peck,'  however,  Selden,  J.,  says  that  if  the 
question  had  then  been  first  presented,  they  would  have 
held  that  authorizing  a  married  woman  to  convey  in  the 
same  manner  and  with  like  effect  as  if  she  were  unmarried 
did   not   repeal  the   act   requiring   privy   examination  and 

'    Sec  Naylor  v.  Field,  29  N.  J.  L.  287 ;  Walker  v,  Reamy,  36  Pa.  St.  410 ; 
Cole  V.  Van  Riper,  44  IlL  58 ;  Cope  v.  Meeks,  3  Head,  387 ;  Matherson  v. 
Davis,  2   Coidw.  443;    Gillespie  v,  Worford,  2   Coldw.  632;    Dunham  v, 
Wright,  53  Pa.  St  167;  Moore  v.  Cornell,  68  Pa.  St  320;  Bressler  v,  Kent, 
61  111.  426;  James  v,  Everly,  3  Grant  Cas.  150;  Ezelle  v,  Parker,  41  Miss. 
520;  Ellett  V.  Wade,  47  Ala.  456;  Vreeland  v,  Vreeland,  i  C.  E.  Green,  512; 
Smith  V.  Wilson,  2  Mete.  (Ky.)  235;  Hartley  v,  Ferrell,  9  Fla.  374;  Scovil 
V,  Kelsey,  46  111.  344;  Dean  v.  O'Meara,  47  111.  120;  Scovil  v.  Connell,  47 
in.  277;  Rogers  v,  Higgins,  48  IlL  211 ;  Miller  v,  Wetherby,  12  Iowa,  415; 
Grapengether  v.  Fejervary,  9  Iowa,  163;  Armstrong  v.  Ross,  5  C.  E.  Green, 
109;  Miller  v.  Hine,  13  Ohio  St  565;  Stevens  v.  Parrish,  29  Ind.  260;  Shu- 
maker  V.  Johnson,  35  Ind.  33;  Mattox  v,  Hightshue,  39  Ind.  95;  Beckman 
V.  Stanley,  8  Nev.  257 ;  Jewett  v,  Davis,   10  Allen,  68;  Townsley  v.  Chapin, 
12  Allen,  476;    Warner  v.  Crouch..   14  Allen,  163.     And  see  also  Rhea  v. 
Rennia,  i  Pet  105 ;  McDowell  v.  Little,  33  Mo.  523. 

•  26  N.  Y.  46.     See  Blood  v,  Humphrey,  17  Barb.  660;  Andrews  v,  Shaf- 
fer, 12  How.  441 ;  Yale  v,  Dederer,  18  N.  Y.  271. 
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acknowledgment,  but  that  the  contrary  had  been  held,  and 
it  was  too  late  to  question  its  correctness. 

Can  a  married  woman,  where  authorized  thus  to  convey, 
make  a  deed  direct  to  her  husband  ?  It  is  held  in  Maine,  in 
Iowa,  in  Michigan,  and  perhaps  elsewhere,  that  she  can. 

In  Allen  v.  Hooper,*  the  court  say :  "  She  may  transfer  to 
a  stranger.  She  is  equally  at  liberty  to  convey  to  her  hus- 
band. If  she  could  not,  there  would  be  a  restriction  upon 
her  power  of  disposal  as  *  if  she  were  unmarried.'  But  none 
such  is  found.  The  result  is  that  the  common  law  has  been 
changed,  and  that  henceforth  the  wife  may  deed  directly  to 
her  husband." 

In  New  York  it  has  been  held  differently.  In  the  Su- 
preme Court,  in  two  cases,  it  was  decided  that  a  wife  could 
convey  to  her  husband,  but  both  were  reversed  in  the 
Court  of  Appeals,"  on  the  ground  of  the  unity  at  law  of  the 
husband  and  wife.  "  No  doubt,"  say  the  court,  "  there  was 
an  intention  to  confer  upon  the  wife  the  legal  capacity  of  a 
feme  sole  in  respect  to  conveyances  of  her  property,  but  this 
does  not  prove  that  she  can  convey  to  her  husband ;  for  no 
such  question  could  possibly  arise  in  respect  to  a  feme  sole, 
there  being  no  person  to  whom,  in  respect  to  conveyances 
as  made  by  her,  the  rule  of  the  common  law  could  apply." 

In  some  of  the  States  the  wife  is  empowered  to  convey 
in  the  same  manner  as  a  married  man  may.  Where  such 
statutes  exist,  both  dower  and  curtesy  are  generally  in  terms 
abolished ;  but,  should  they  not  be,  it  would  seem  that  a  sole 
conveyance  by  a  married  woman  would  be  subject  to  her 
husband's  right  of  curtesy  if  he  survived  her. 

Where  a  married  woman's  deed  is  required  to  be  exe- 
cuted with  privy  examination  and  acknowledgment,  one 
lacking  these  requisites  cannot  be  enforced  as  an  agreement 
to  convey,  but  is  an  absolute  nullity.3 

'  50  Me.  371.  See  also  Robertson  v.  Robertson,  25  Iowa,  350;  Blake 
V.  Blake,  7  Iowa,  52;  Wright  v.  Wright,  16  Iowa,  496;  Logan  v.  Hall,  19 
Iowa,  498;  Simms  v,  Hervy,  19  Iowa,  287. 

•  White  V,  Wager,  32  Barb.  250 ;  j.  c,  25  N.  Y.  328 ;  Winans  ».  Peebles, 
31  Barb.  371 ;  s,  c.  32  N.  Y.  423.  3  See  ante,  p.  83,  note  1. 
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The  question  with  regard  to  these  statutory  separate 
estates  and  equitable  separate  estates  is,  it  will  be  readily 
seen,  somewhat  different.  The  latter  are  entirely  creaturf  s 
of  equity,  the  former  strictly  legal  estates ;  and  the  true  point 
at  issue  is,  how  far  has  the  wife  been  made  sui  juris  by  virtue 
of  statute. 

In  the  case  of  Bressler  v.  Kent,'  a  deed  of*  trust  had  been 
made  by  the  wife  of  her  real  estate,  without  her  husband's 
concurrence,  to  secure  a  joint  note  of  herself  and  her  hus- 
band, and  the  proceeding  was  in  equity  to  subject  the  prop- 
erty to  the  payment  of  the  note.  The  court,  in  refusing  to 
do  so,  say  that  a  woman's  separate  estate,  under  the  act  (act 
of  1 861),  is  a  strictly  legal  separate  estate,  and  they  see  no 
reason  why  she  should  not  hold  it  subject  to  the  ordinary 
disabilities  resulting  from  her  coverture;  why  the  statute 
should  not  have  full  operation  upon  it,  and  the  mode  therein 
prescribed  be  the  only  one  whereby  she  could  dispose  of  it. 
They  conclude,  however,  that  "  what  has  been  said  is  entirely 
aside  from  the  question  how  far  a  married  woman,  as  a 
necessary  incident  to  the  enjoyment  of  her  separate  prop- 
erty, may  contract  as  to  matters  pertaining  to  the  enjoyment 
of  its  use,  and  is  to  be  taken  without  any  bearing  upon 
such  a  question."  Which  brings  us  to  the  doctrine  of 
charges  in  equity.  And  it  must  be  confessed  that  it  is  not 
free  from  confusion.  It  is  impossible  here  to  go  into  it  at 
length ;  the  limits  of  this  article  forbid  it.  Nor  is  it  properly 
within  its  scope,  which  is  rather  to  treat  generally  of  the 
effect  of  the  statutes. 

It  has  been  already  noted  that,  whilst  there  was  consider- 
able contrariety  of  decision,  the  doctrine  generally  of  the 
courts  of  equity,  in  most  of  the  States  as  well  as  in  Eng- 
land, is  that  the  wife,  under  a  settlement,  should  have  the 
power  of  disposal  unless  restrained  in  terms. 

The  power  to  charge,  it  is  true,  is  not  necessarily  the  same 
as  the  power  to  convey,  although  much  alike. 

Two  distinct  and  different  rules  seem  at  different  times  to 
have  governed  the  courts,  both  of  England  and  this  country. 

'  61  111.  427. 
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One,  that  the  debts  of  a  married  woman  should  be  chained 
upon  her  separate  estate  as  an  incident  of  her  ownership  ; 
that,  inasmuch  as  she  could  not  be  made  personally  liab  e 
upon  her  contracts,  and  equity  allows  her  to  have  a  separate 
estate,  it  would,  ex  aquo  et  bono^  render  that  estate  liable. 
The  other  places  the  charge  upon  the  intention  of  the  mar- 
ried woman. 

The  latter  seems  to  be  the  correct  doctrine,  so  far  as  the 
writer  can  judge,  and  he  believes  it  to  be  that  generally  held. 

Such  intent,  however,  may  be  implied.  Thus,  in  Missouri 
it  will  be  implied  from  the  execution  of  a  note,  there  being 
no  indication  of  a  contrary  purpose  on  the  face  of  the  paper.' 

In  this  view  the  two  propositions  approach  each  other,  as 
the  intent  is  a  part  of  every  contract.  But  in  practice  there 
is  great  diversity,  as  in  some  States  the  intent  needs  to 
be  shown,  in  case  of  a  writing,  upon  the  face  of  the  paper ; 
in  others,  it  is  inferred  from  its  execution. 

As  to  the  effect  of  these  statutes:  Under  such  as  give 
the  wife  the  power  to  convey  by  her  sole  deed  there  seems 
to  be  no  difference,  in  the  rules  obtaining  as  to  what  are 
charges,  between  her  statutory  and  her  equitable  separate 
property." 

The  cases  of  Manhattan  B.  &  M.  Co.  v.  Thompson  3  and 
Yale  V,  Dederer  *  have  settled  the  law  in  New  York  as  to 
what  are  charges,  as  follows :  That  the  liability  may  be  en- 
forced— . 

"  First.  When  created  in  or  about  carrying  on  a  trade  or 
business  of  the  wife.5 

"  Second.  When  the  contract  relates  to,  or  is  made  for  the 
benefit  of  the  separate  estate.^ 

"  Third.  When  the  intention  to  charge  the  separate  estate 

'  Metropolitai!  Bank  v.  Taylor,  62  Mo.  388 ;  Burnley  v,  Thomas,  63  Mo. 

390- 

»  See  Maxon  v.  Scott,  55  N.  Y.  247;  Todd  v,  Lee,  15  Wis.  380;  Wells 

on  Sep.  Prop.  Mar.  Worn.,  chap.  ^o. 

3  58  N.  Y.  80. 

4  18  N.  Y.  265  ;  22  N.  Y.  450 ;  68  N.  Y.  329. 

5  35  Barb.  78 ;  Frecking  v,  RoUand,  53  N.  Y.  422. 
^  36N.  Y.  600;  37  N.  Y.  35. 
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is  expressed  in  the  instrument  or  contract  by  which  the 
liability  is  created."* 

This  was  the  language  in  the  iirst  of  these  two  cases,  and 
the  ruling  adopted,  as  to  the  third  head,  in  the  second  (Yale 
V.  Dederer ),  but  with  an  expression  of  regret.  And  to  this 
extent  the  rule  is  criticised  in  Todd  v.  Lee,*  viz. :  as  requiring 
the  writing  to  contain  evidence  of  intention  to  charge.  The 
rule,  however,  has  been,  with  some  modifications,  followed  in 
many  of  the  States.^ 

Where  the  statute  requires  the  wife  to  join  with  the  hus- 
band in  the  execution  of  a  deed,  etc.,  it  has  been  seen  that 
an  imperfectly  executed  mortgage  would  not  constitute  an 
equitable  lien  or  charge,  but  would  be  simply  void.^ 

It  will  be  remembered  that  in  the  case  of  Bressler  v,  Kent, 
referred  to,  there  is  a  reservation  that  the  decision  was  aside 
from  the  question  how  far  a  married  woman  might  contract 
as  to  matters  pertaining  to  the  enjoyment  of  her  separate 
estate. 

In  a  case  in  New  Jersey  such  an  imperfectly  executed 
mortgage  came  before  the  court,  and  it  was  held  that  a 
married  woman  might  charge  her  separate  estate  either  for 
the  benefit  of  such  separate  estate  or  for  her  own  benefit, 
on  the  credit  of  her  separate  estate ;  and  that  a  mortgage 
not  executed  according  to  the  acts  regulating  conveyances, 
whilst  it  would  not  be  valid  as  a  mortgage,  would  be  evi- 
dence of  a  debt,  the  payment  of  which  a  court  of  equity 
might  enforce  out  of  the  separate  estate.  But*it  would  only 
be  a  lien  from  the  decree.* 

Under  such  statutes  there  seems  to  be  ho  question  that 
the  contracts  by  the  wife  for  the  benefit  of  her  separate 
estate,  or  for  her  own  benefit  upon  the  faith  and  credit  of  it, 
may  be  properly  charged  against  it.  And  in .  another  New 
Jersey   case  this   is  held  to  be   the  proper  limit  to  which 

*  i8  N.  Y.  265;  22  N.  Y.  450;  Maxon  v.  Scott,  55  N.  Y.  247. 
'15  Wi8.  371.     And  see  Radford  v.  Carwile,  13  W.  Va.  620. 

3  Httlme  V,  Tenant,  i  White  &  Tudor  Ld.  Cas.,  notes. 

*  Bressler  v.  Kent,  supra. 

5  Armstrong  v,  Ross,  20  N.  J.  £q.  109. 
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courts  should  go.  The  question  was  whether  the  estate  of 
the  wife  was  liable  upon  her  indorsement  of  an  accommo- 
dation note.  The  court  say :  **  Before  the  Married  Women's 
Act,  legal  estates  in  fee  could  be  held,  and  were  held,  by 
married  women.  The  making  or  indorsement  of  a  note, 
or  executing  a  bond  or  mortgage,  could  not  bind  it,  either 
at  law  or  in  equity,  without  the  separate  acknowledgment 
directed  by  statute.  The  Married  Women's  Act  did  not  in 
terms  change  this;  it  was  not  intended  to  change  it.  No 
change  was  required  to  give  effect  to  any  provision  of  that 
act.  Since  the  passage  of  that  act  here,  and  similar  acts  in 
other  States,  the  courts  have  held  certain  contracts  of  mar- 
ried women  to  create  charges  on  their  separate  estates  which 
will  be  enforced  in  equity.  This  was  in  analogy  to  the  doc- 
trine of  equity  by  which  certain  contracts  made  by  married 
women  having  estates  held  in  trust  for  them  were  enforced 
in  equity  as  against  their  trust  estates.  Debts  contracted 
by  them  were  paid  only  out  of  the  income  of  these  estates 
for  the  life  of  the  woman.  The  courts  of  this  country  have 
declared  the  estates  of  married  women  held  under  these 
acts  to  be  liable  for  debts  contracted  by  them  for  the  bene- 
fit of  these  separate  estates,  or  for  their  own  benefit,  or  the 
credit  of  these  estates.  But  they  go  no  further  than  this."  * 
Concludes :  "  The  courts  have  gone  far  enough  in  construing 
these  acts  as  removing  disability  of  coverture,  and  I  am  not 
willing  to  take  another  step  in  that  direction.  All  the  pro- 
tection given  by  the  law  to  a  married  woman  on  account  of 
her  disability,  or  being  under  marital  influence,  will  be  taken 
away  if  it  is  held  that  becoming  security  for  the  act  of  an- 
other, or  signing  accommodation  paper,  will  bind  and  take 
away  her  separate  estate."  * 

In  a  previous  New  Jersey  case,^  a  wife's  separate  estate 
was  charged  with  debts  contracted  for  her  own  benefit,  with- 

'  Refers  to  Yale  v,  Dederer,  22  N.  Y.  450;  Willard  v,  Eastham,  15  Gray, 
328;  Johnson  v.  Cummins,  i  C.  £.  Green,  104;  Armstrong  v.  Ross,  5  C.  £. 
Green,  109. 

'  Peake  v.  LaBaw,  21  N.  J.  £q.  269. 

3  Johnson  v,  Cummins,  16  N.  J.  Eq.  97. 
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out  any  express  approbation  by  the  wife,  while  she  lived 
apart  from  her  husband. 

In  Ohio,  the  indorsement  of  a  married  woman,  solely  for 
the  accommodation  of  her  husband  and  as  surety  thereon, 
was  held  not  to  be  a  charge  upon  her  separate  estate.'  And 
in  another  case  in  the  same  State  it  is  decided  that,  whilst 
an  indebtedness  incurred  by  a  married  woman  for  the  benefit 
of  herself  and  her  separate  property,  and  upon  its  credit, 
and  the  giving  of  a  note  or  other  obligation  therefor,  are 
facts  from  which  a  court  of  equity  may  imply  and  enforce  a 
charge  against  such  property,  yet  an  intention  to  charge 
against  such  property  will  not  be  implied  merely  from  the 
giving  of  a  note  or  other  obligation  by  a  married  woman." 

But  in  the  late  case  of  Williams  v.  Urmston,3  both  of  the 
above  cases  were  overruled,  and  it  was  decided  that  ''a  mar- 
ried woman  having  a  separate  estate  may  charge  the  same  in 
equity  by  the  execution  of  a  promissory  note  as  surety  for 
her  husband  or  another,"  and  that  where  she  "  executes  a 
promissory  note  as  surety  for  the  principal  maker,  a  pre- 
sumption arises  that  she  thereby  intends  to  charge  her  sepa- 
rate estate  with  its  payment,  and  a  court  of  equity  will  carry 
such  intention  into  effect  by  subjecting  such  estate  to  the 
payment  of  the  debt  in  the  mode  prescribed  by  the  statute. 
Levi  V.  Earl  ^  and  Rice  v.  Railroad  Company,'  in  so  far  as 
they  conflict  with  the  decision  in  this  case,  are  overruled." 

As  to  the  statute,  they  say  that  whether  **  there  is  a  differ- 
ence as  to  this  equitable  power  to  charge  the  wife's  lands 
between  the  legal  estate  of  the  wife,  constituting  her  general 
property  by  statute,  and  that  class  of  property  known  in 
courts  of  equity,  before  the  enactment  of  the  statute,  as  the 
wife's  separate  estate ;  and  whether  it  makes  any  difference 
whether  the  intention  to  charge  is  expressed  in  the  contract 
or  orally,  where  such  intention  cannot  be  implied,  are  ques- 
tions mooted  in  argument,  but  as  they  are  not  necessary  to 
a  diposition  of  this  case  they  are  not  considered." 

'  Levi  V.  Earl,  30  Ohio  St.  147. 

'  Rice  V.  Railroad  Co.,  32  Ohio  St.  380. 

3  35  Ohio  St.  296.  4  30  Ohio  St  147.  $  32  Ohio  St  380. 
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The  learned  annotator  of  the  case  of  Hulme  v.  Tenant  * 
says  the  course  of  decision  tends  to  an  intermediate  rule^ 
under  which  the  debts  of  a  wife  are  like  those  of  an  infant,  — 
only  binding  where  value  is  given  in  some  form  by  which  she 
can  be  benefited ;  but  it  seems  to  the  writer,  although  he 
suggests  it  diffidently,  that,  in  view  of  the  regret  expressed 
by  the  Court  of  Appeals  of  New  York  in  Yale  v.  Dederer,  of 
the  change  in  the  course  of  decisions  in  Ohio,  and  of  the 
already  strong  current  of  authority  in  many  of  the  States^ 
the  decided  tendency  is,  in  addition  to  charging  the  wife's 
separate  estate  with  debts  incurred  for  its  benefit,  or  for  her 
own  benefit  upon  its  credit,  to  also  render  it  liable  for  ail  of 
her  engagements  from  which,  by  fair  implication,  an  intent 
on  her  part  to  charge  it  may  be  inferred  ;  and  that  there  is 
no  difference  as  to  the  rule  whether  her  separate  estate  be 
statutory  or  equitable,  except  that,  where  the  statute  makes 
it  necessary  that  her  husband  should  unite  with  her  in  con- 
veying her  lands,  it  may  be  that  his  concurrence  is  needed 
to  charge  them  with  her  general  engagements. 

In  a  Maryland  case '  it  was  said :  "  The  separate  estate 
held  by  the  wife  is  liable  in  equity  for  all  the  debts,  encum- 
brances, or  other  engagements  which  she,  together  with  her 
husband^  vcixy^  by  express  terms  or  clear  implication,  charge 
thereon.  Having  full  power  of  disposition  of  the  estate,  the 
wife,  jointly  with  her  husband,  may  encumber  arid  charge  it 
to  any  extent  that  she  may  think  proper.  *  *  *  While 
the  statute  provides  the  manner  in  which  the  property  of  a 
married  woman  may  be  conveyed,  there  is  nothing  indi- 
cating in  the  slightest  degree  an  intention  on  the  part  of  the 
Legislature  to  restrict  her  power  to  charge  or  encumber  it, 
provided  it  be  done  with  the  concurrence  of  her  husband'* 

Where  the  statute  provides  that  a  wife  may  contract  and 
sue  and  be  sued  at  law  as  2.  feme  sole^  Mr.  Bishop  suggests 
that  "  there  is  in  legal  reason  no  ground  on  which  she  can 
charge  her  separate  estate  under  circumstances  in  which  she 

»  I  White  &  Tudor  Ld.  Cas.  (4th  Am.  from  4th  London  ed.)  755. 
'  Hall  &   Hume  v,  Eccleston,  37  Md.  520.     See  Pond  v.  Carpenter,   12 
Minn.  430;  Gay  v,  Ihm,  69  Mo.  5S4. 
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could  not  do  it  if  she  were  unmarried ; "  but  for  this,  he 
says,  there  is  little  or  no  authority.' 

IV.  As  to  the  effect  of  these  statutes  upon  the  doctrine 
of  estoppel :  the  general  doctrine,  it  is  well  known,  is  that 
the  doctrine  of  estoppel  does  not  apply  to  married  women. 
"  In  order  to  work  an  estoppel  upon  the  parties  to  a  deed 
they  must  be  suijuriSy  competent  to  make  it  effectual  as  a 
contract.  Hence  a  married  woman  is  not  estopped  by  her 
covenants  of  warranty.""  And  as  to  estoppel  in  pais,  "the 
Supreme  Court  of  Massachusetts  have  expressed  the  opinion, 
in  a  dictum,  that  the  doctrine  of  estoppel  in  pais  has  no  appli- 
cation to  married  women  or  infants."  ^ 

"  In  cases  of  fraud  unmixed  with  contract,  however,  whether 
by  concealment  or  active  conduct,  it  is  pretty  well  settled,  in 
opposition  to  the  doctrine  in  Massachusetts  above  stated, 
that  a  married  woman  may  estop  herself  to  deny  the  truth 
of  her  representation."  ^ 

"  The  weight  of  reason  and  authority  seems  to  establish 
the  proposition  that  a  married  woman  may  preclude  herself 
from  denying  the  truth  of  her  representations,  but  only  in 
the  case  of  pure  torts ;  and  that  if  her  conduct  is  so  con- 
nected with  contract  that  the  action  sounds  in  contract, 
there  can  be  no  estoppel."  ^ 

In  a  case  in  Indiana,  at  November  term,  1877,  of  the 
Supreme  Court,*  this  instruction,  given  by  the  court  below, 
came  up  for  consideration :  "  If  you  find  that  the  plaintiff 

'  2  Bishop's  Mar.  Worn.,  sect.  205. 

"  Big.  on  Estop.  276;  Jackson  v,  Vanderheyden,  17  Johns.  167;  Sparrow 
V.  Kingman,  i  Comst.  242 ;  Wallace  v.  Miner,  6  Ohio,  367 ;  Wright  v.  Shaw, 
5  Cash.  56;  Lowell  v.  Daniels,  2  Gray,  161  (overruling  Fowler  v.  Shearer, 
7  Mass.  21 ;  Strawn  v,  Strawn,  50  111.  33).  But  see  Hill  v.  West,  8  Ohio, 
222;  Massie  v,  Sebastian,  4  Bibb,  433. 

3  Big.  on  Estop.  485,  note  4,  and  cases  cited. 

^  Id,  488,  notes;  Schwartz  v,  Saunders,  46  III.  18;  Connolly  z/.  Branstler, 
3  Bosh,  702;  Wright  V,  Arnold,  14  B.  Mon.  638;  Davis  v.  Tingle,  8  B.  Mon. 
539;  Jones  V.  Kearney,  i  Dr.  &  War.  134;  Vaughan  v.  Vanderstegen,  2  Drury, 
363;  Wright  V,  Leonard,  8  Jur.  (N.  s.)  415;  In  re  Lush,  L.  R.  4  Ch.  591; 
Drake  v.  Glover,  30  Ala.  382;  Wilks  v.  Kilpatrick,  i  Humph.  54;  McCul- 
lottgh  V,  Wilson,  21  Pa.  St.  436. 

5  Big.  on  Estop.  49a  ^  Behler  v,  Weyburn,  59  Ind.  143. 
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knew  that  the  strip  of  land  in  dispute  belonged  to  her,  and 
she  also  knew  that  the  defendant  was  ignorant  of  her  right 
or  title  to  the  same,  and  that  she  stood  by  and  khew  that 
the  defendant  was  erecting  valuable  improvements  upon 
said  premises,  in  good  faith  and  under  the  belief  that  the 
same  belonged  to  him,  and  she  did  not  disclose  her  claims 
to  him,  then  she  is  estopped  now  to  claim  the  land,  although 
she  was  a  married  woman  at  the  time." 

This  instruction,  the  Supreme  Court  say,  was  erroneous. 
"  In  the  act  concerning  real  property  and  the  alienation 
thereof,  it  is  provided  that  'the  joint  deed  of  the  husband 
and  wife  shall  be  sufficient  to  convey  and  pass  the  lands 
of  the  wife,  but  not  to  bind  her  to  any  covenant  therein/ ' 
In  the  act  touching  the  marriage  relation  and  liabilities  inci- 
dent thereto,  it  is  enacted  that  '  no  lands  of  any  married 
woman  shall  be  liable  for  the  debts  of  her  husband,  but 
such  lands  and  the  profits  therefrom  shall  be  her  separate 
property  as  fully  as  if  she  was  unmarried;  provided^  that 
such  wife  shall  have  no  power  to  encumber  or  convey  such 
lands  except  by  deed  in  which  her  husband  shall  join.'' 
It  is  thus  seen  that  a  wife  has  no  power  to  encumber  or 
convey  her  lands  otherwise  than  by  deed,  in  which  her  hus- 
band shall  join.  Under  such  a  statute  the  courts  cannot,  as 
we  think,  say  that  a  married  woman  may  divest  herself  of 
the  title  to  her  land  by  an  estoppel  in  pais.  That  would  be 
overturning  the  statute,  which  prohibits  all  modes  of  encum- 
bering or  conveying  her  land  save  the  one  provided  for." 
And  the  court  cite  with  approval  Lowell  v,  Daniels,^  Todd 
V.  Pittsburg,  Fort  Wayne,  and  Chicago  Railroad  Company/ 
Glidden  v,  Strupler,*  and  Hays  v,  Livingston.^  Gatling  v. 
Rodman,7  and  other  cases  at  variance,  so  far  as  they  conflict 

with  above  decision,  are  overruled. 

As  to  covenants  of  warranty,  and  estoppel  by  reason  of 

them :  Only  a  feoffment,  fine,  or  lease  operated  by  way  of 

estoppel  to  pass  an  after-acquired  title.^     In  deeds  of  bfirgain 

*  I  Rev.  Slats.  1876,  p.  363,  sect  6.      »  i  Rev.  Stats.  1876,  p.  550,  sect  5. 
3  2  Gray,  161.  4  19  Ohio  St  514.  5  52  Pa.  St  400. 

*  34  Mich.  384,  7  6  Ind.  289. 

^  Rawle  on  Cov.  (3d  ed.)  408;  Gibson  v,  Chouteau,  39  Mo.  566. 


MARRIED   WOMEN  S   STATUTES.  93 

and  sale,  a  covenant  of  warranty  is  necessary  to  create  such 
estoppel.  It  is  true  that  where  the  deed  recites  that  the 
grantor  is  seized  of  a  particular  estate,  and  the  deed  pur- 
ports to  convey  that  estate,  he  is  estopped  to  deny  he  was 
seized  of  such  estate.*  That  the  covenants  of  warranty  in 
deeds  executed  by  married  women  did  not  bind  them,  is 
well  settled.  Nor,  in  consequence  did  any  estoppel  arise,  as 
has  been  already  said,  to  prevent  her  from  setting  up  an 
after-acquired  title. 

This,  it  is  said  in  a  recent  case  in  Massachusetts,  has  been 
changed  by  the  statutes  relating  to  married  women."  Gray, 
C.  J. :  **  By  the  common  law  of  Massachusetts,  the  warranty 
deed  of  a  married  woman,  though  executed  in  such  form  as  to 
convey  her  title,  did  not  operate  against  her  by  way  of  cove- 
nant or  estoppel,  because  she  was  incapable  of  binding  herself 
by  covenant  of  warranty  or  by  agreement  to  convey  her  real 
estate.  But,  by  the  General  Statutes,^  every  married  woman 
is  made  capable  of  bargaining,  selling,  and  conveying  her 
separate  real  and  personal  property,  entering  into  any  con- 
tracts in  reference  to  the  same,  and  suing  and  being  sued  in 
all  matters  relating  thereto,  in  the  same  manner  as  if  she 
were  sole,  with  no  other  restriction  than  being  required  to 
obtain  the  assent  of  her  husband,  or  the  approval  of  a  judge 
of  this  or  of  the  Superior  or  Probate  Court,  to  any  convey- 
ance of  shares  in  a  corporation,  or  of  real  property,  except 
lease  for  not  more  than  a  year.  Any  conveyance  or  con- 
tract executed  by  a  married  woman  in  accordance  with  the 
power  thus  conferred  is  binding  upon  and  may  be  enforced 
against  her  to  the  same  extent*  as  if  she  were  unmarried. 
It  has  been  the  settled  law  of  this  Commonwealth  for  nearly 
forty  years,  that  under  a  deed  with  covenants  of  warranty 
from  one  capable  of  executing  it,  a  title  afterwards  acquired 
by  the  grantor  enures  by  way  of  estoppel  to  the  grantee,  not 
only  as  against  the  grantor,  but  also  as  against  one  holding 

*  Van  Rensselaer  v.  Kearney,  ii  How.  297;  French's  Lessee  v,  Spencer, 
21  How.  240;  King  V.  Rea,  56  Ind.  I.  This  last  case  is  peculiar,  and  not 
reconcilable  with  the  cases  generally. 

*  Knight  V.  Thayer,  125  Mass.  25.  3  Chap.  108,  sect.  3. 
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by  descent  or  grant  from  him  after  acquiring  the  new  title. 
The  necessary  conclusion  is  that,  under  the  mortgage  with 
full  covenants  of  warranty,  executed  by  Mrs.  Thayer  with 
her  husband's  assent,  the  demandant  is  entitled  to  the  de- 
manded premises  as  against  her  and  her  husband,  and  also 
as  against  Mrs.  Knight  to  the  extent  of  the  interest  since 
acquired  by  Mrs.  Thayer,  and  conveyed  by  her  to  Mrs. 
Knight." 

The  examination  here  given  of  the  effect  of  these  stat- 
utes has  been  of  a  very  cursory  character.  A  critical  analy- 
sis of  their  bearing  has  been  necessarily  impossible,  both  on 
account  of  their  number  and  variety  and  the  limited  space 
at  our  disposal. 

The  decisions  have  been  generally  conservative  in  char- 
acter, and  upon  many  points  there  seems  little  ground  for 
doubt  as  to  the  law. 

The  importing  into  legal  estates  the  equitable  doctrine  of 
charges  has  opened  the  door  to  a  vast  number  of  questions 
of  interest.  Doubtless  it  was  sound  in  principle,  and  neces- 
sary as  a(i  act  of  justice  to  do  so,  but  it  has  added  a  new 
element  of  trouble  to  a  by  no  means  well-settled  rule. 

New  questions  may  also  be  expected  to  arise  as  to  estop- 
pel and  the  statutes  of  limitation. 

That  some  confusion  shall  ensue  is  inevitable;  but  this 
legislation  seems  to  be  a  matter  of  growth,  and  as  steadily 
forces  its  way  as  the  root  forces  itself  into  the  ground. 
Time  must  elapse  before  a  consistent  system  anywhere  will 
replace  the  old ;  and  excesses  may  have  to  be  pruned,  but 
let  us  hope  that  the  result  will  be  good. 

Thomas  W.  Peirce. 
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FRAUDS  IN  CHATTEL  MORTGAGES. 

I.  Fraud  arising  from  the  Mortgageor's  continued  Possession  without  Record. 
II.  Fraud  in  Mortgages  of  Consumable  Property. 
III.  Mortgages  of  Merchandise  with  Power  of  Sale  in  the  Mortgageor. 

I.  Fraud  arising  from  the  Mortgageor^  s  continued  Possession 
without  Record,  —  Whether  an  immediate  delivery  of  pos- 
session is  essential  to  the  validity  of  an  absolute  sale  of  per- 
sonal property,  is  a  question  upon  which  there  is  some  conflict 
of  authority.  It  was  formerly  the  doctrine  in  England/  and 
it  continues  to  be  the  doctrine  of  many  of  the  American 
courts/  that  an  absolute  bill  of  sale  which  is  to  take  effect 

'  Twync's  Case,  3  Rep.  80  b ;  Wordall  v.  Smith,  i  Camp.  33a ;  Edwards 
V.  Harben,  2  Term  Rep.  587 ;  Steel  v.  Brown,  i  Taun.  381. 

*  California  — So  by  Statute  Laws  1850,  p.  267 ;  I  Codes  &  Stats.  1876,  sect 
440;  Woods  V,  Bugbey,  29  Cal.  466.  In  all  other  cases  the  question  is  one  of 
fact  Connecticut  —  Osborne  v,  TuUer,  14  Conn.  529;  Kirtland  v.  Snow,  20 
Conn.  23;  Lake  v,  Morris,  30  Conn.  201 ;  Norton  v.  Doolittle,  32  Conn.  405 ; 
Hall  V.  Gayior,  37  Conn.  550 ;  Hatstat  v.  Blakeslee,  41  Conn.  301.  But  whether 
there  has  been  in  fact  such  a  retention  of  possession  is  a  question  for  the  jury. 
Lake  v.  Morris,  supra.  Delaware  —  So  by  statute.  Taylor  v,  Richardson, 
4  Houst  300.  Florida — Smith  v.  Hines,  10  Fla.  258.  Illinois — Davis  v. 
Ransom,  18  111.  396;  Thornton  v,  Davenport,  i  Scam.  296;  Young  v,  Bradley, 
^  Ill<  553;  Ticknor  v,  McClelland,  84  111.  471;  Allen  v.  Carr,  85  111.  388; 
Rosier  v.  Williams,  92  IlL  187.  Iowa  —  The  Code  makes  a  sale  without 
deUvery  void  unless  the  instrument  be  recorded;  and  the  statute  is  strictly 
construed.  Prather  v.  Parker,  24  Iowa,  26 ;  Boothby  v.  Brown,  40  Iowa,  104 ; 
Hesser  v.  Wilson,  36  Iowa,  152.  Kentucky  —  Bradley  v.  Buford,  Sneed,  12; 
Morton  v.  Ragan,  5  Bush,  334.  The  court  has  more  than  once  expressed  dis* 
satisfaction  with  the  rule.  In  Enders  v.  Williams,  i  Mete.  346,  352,  it  was  said 
that  the  tendency  of  modem  decisions  in  this  as  well  as  in  the  courts  of  most 
of  the  other  States  has  been  to  leave  the  question  of  fraud  open  to  investiga- 
tion, to  be  determined  by  all  the  facts  which  tend  to  show  the  actual  intention 
with  which  the  conveyance  was  executed ;  and  in  Daniel  v.  Morrison,  8  Dana, 
182,  the  doctrine  of  per  se  fraud  was  characterized  as  arbitrary  and  incon- 
sistent with  the  harmony  of  legal  science.  Both  quoted  with  approval  in 
Vanmeter  v.  Estill,  i  Ky.  L.  Rep.  32;  s,  c,  12  Ch.  Leg.  N.  375.  This  rule 
does  not  embrace  mortgages.     The  rule  does  not  apply  to  sales  of  property 
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immediately  is  rendered  fraudulent  per  se  by  leaving  the 
property  in  possession  of  the  vendor ;  although,  if  such  pos- 
session be  consistent  with  the  face  of  the  deed  of  convey- 
ance, it  may  be  explained,  and  the  deed  may  nevertheless 
be  valid.  The  doctrine  of  fraud  in  law,  as  applicable  to  the 
subject  under  discussion,  has  been  said  to  be  merely  a  kind 
of  rule  of  evidence,  presenting  what  facts  shall  be  held  to 
show  conclusively  the  existence  of  fraud  and  creating  a 
kind  of  estoppel  in  pais,^ 

Where  this  doctrine  prevails,  the  vendor's  continued  pos- 
session is  fraudulent  per  se  as  to  creditors  of  the  vendor  and 
purchasers  from  him,  notwithstanding  the  sale  may  have 
been  made  in  good  faith;'  and  this  would  be  the  case 
although  authority  were  given  in  terms  by  the  instrument 

not  in  a  condition  to  be  removed  —  such  as  growing  crops.  Robbins  v.  Old- 
ham, I  Duv.  29 ;  Cummings  v.  Griggs,  2  Duv.  87 ;  Morton  v,  Ragan,  supra. 
Nor  to  purchasers  or  creditors  with  actual  notice  of  such  sale.  Vanmeter  v. 
V,  Estill,  supra,  Missouri — So  by  Statutes  of  1865;  Wag.  Stats.  281,  sect 
10;  Claflin  V,  Rosenberg,  42  Mo.  439;  Lesem  v.  Herriford,  44  Mo.  323; 
Bishop  V,  O'Connell,  56  Mo.  158;  Burgert  v.  Borchert,  59  Mo.  80;  Franklin 
V,  Gummersell,  11  Cent.  L.  J.  132.  Nevada — It  is  provided  by  statute  that 
every  sale  made  by  a  vendor  of  goods  and  chattels  in  his  possession  or  under 
his  control,  and  every  assignment  of  goods  and  chattels,  unless  the  same  be 
accompanied  by  an  immediate  delivery  and  be  followed  by  an  actual  and  con- 
tinued change  of  possession  of  things  sold  or  assigned,  shall  be  conclusive 
evidence  of  fraud  as  against  the  creditors  of  the  vendor,  or  the  creditors  of 
the  person  making  such  assignment,  or  subsequent  purchasers  in  good  faith. 
Comp.  Laws  1873,  sect  292.  Oregon  —  McCully  v,  Swackhamer,  6  Or. 
438;  Gen.  Laws  1872,  p.  262,  sect  766.  Pennsylvania — Dawes  v.  Cope,  4 
Binn.  258;  Babb  v,  Clemson,  10  Serg.  &  ft..  419;  Shaw  v.  Levy,  17  Serg.  & 
R.  99;  Clow  V,  Wood,  5  Serg.  &  R.  275;  McKibbin  v,  Martin,  64  Pa.  St 
352,  356;  Bentz  V,  Rockey,  69  Pa.  St  71;  Miller  v,  Garman,  69  Pa.  St 
134;  Garman  v.  Cooper,  72  Pa.  St  32.  Vermont — Houston  v,  Howard,  39 
Vt  55;  Daniels  v.  Nelson,  41  Vt  161. 

'  Daniels  v.  Nelson,  supra. 

•  Thompson  v,  Wilhite,  81  111.  356 ;  Allen  v,  Carr,  85  111.  388 ;  Lewis  v. 
Swift,  54  111.  436;  Ketchum  v,  Watson,  24  111.  591 ;  Powers  v.  Green,  14  IlL 
386,  and  cases  cited;  McCormick  v,  Hadden,  37  111.  370;  Bumell  v.  Rob- 
ertson, 5  Gilm.  282;  Jennings  v.  Gage,  13  111.  610;  Bnindage  v.  Camp,  21 
111.  330;  Murch  V,  Wright,  46  III.  487;  Michigan  Central  R.  Co.  v,  Phillips, 
60  111.  190 ;  Western  Union  R.  Co.  v,  Wagner,  65  111.  197 ;  Young  v,  Bradley, 
68  111.  553 ;  Ohio  &  Mississippi  R.  Co.  v.  Kerr.  49  III.  458 ;  Morris  v.  Grover, 
2  Scam.  528. 


FRAUDS  IN  CHATTEL  MORTGAGES.  9/ 

of  sale  that  the  vendor  might  remain  in  possession,  for  such 
possession  is  inconsistent  with  a  sale.' 

The  modern  English  doctrine,'  and  that  more  generally 
adopted  by  the  American  courts,^  is  that  possession  by  a 

'  Thornton  v,  Davenport,  i  Scam.  296,  299;  Rhines  v,  Phelps,  3  Gilrn* 
455f  4^;  Greenebaum  v.  Wheeler,  90  III.  296,  298;  Goodheart  v.  Johnson, 
88  III.  58,  62;  Bamet  v.  Fergus,  51  III.  352,  355.     In  regard  to  this  doctrine 
of  fraud  per  se,  Mr.  Bump,  in  his  learned  treatise  upon  Fraudulent  Convey- 
ances (pp.  68-73),  very  justly  says,  in  substance,  that  it  is  apt  to  work  injus- 
tice ;  that  the  advantage  of  simplicity  which  it  is  supposed  to  possess  does  not 
exist  in  fact,  as  may  be  seen  by  a  glance  at  the  confused  mass  of  authorities  in 
which  this  easy  guide  to  the  detection  of  fraud  has  only  led  to  an  endless  maze 
of  disputation,  and  numerous  modifications  of  the  rule  and  exceptions  to  it. 
He  forther  says  that  another  objection  to  the  rule  is,  that  it  looks  to  the  form 
rather  than  the  substance  of  the  transaction ;  that  it  is  not  founded  in  good 
policy ;  that  it  restricts  trade  and  industry ;  that  it  sets  up  a  fictitious  standard 
of  morals ;  and  that  the  attempt  to  divide  honesty  into  chapters,  or  to  define 
morality  by  sections,  is  vMerlj  unavailing.     Citing  for  this,  Stoddard  v,  Butler, 
ao  Wend.   507,  545,  per  Senator  Dickinson ;  Davis  v.  Turner,  4  Gratt.  422. 
*  Latimer  v.  Bat»on,  4  Bam.  &  Cress.  652 ;  Martindale  v.  Booth,  3  Bam. 
&  Adol.  498,  505;    Stewart  v.  Lombe,  I  Brod.  &  B.  506,  512;  Arundel  v, 
Phipps,  10  Ves.  139.  145 ;  Kidd  v,  Rawlinson,  2  Bos.  &  Pul.  59 ;  Leonard  v. 
Baker,  i  Man.  8c  Sel.  251;  Reid  v.  Blades,  5  Taun.  212;  Paget  v.  Perchard,  i 
Esp.  205.     In  Martindale  v.  Booth,  supra,  Parke,  J.,  said :  "  I  think  that  the 
want  of  delivery  of  possession  does  not  make  a  deed  of  sale  of  chattels  abso- 
lutely void.     The  dictum  of  BuUer,  J.,  in  Edwards  v,  Harben,  2  Term  Rep. 
587,  has  not  been  generally  considered^  in  subsequent  cases  to  have  that  import. 
The  want  of  delivery  is  only  evidence  that  the  transfer  was  colorable.     *    *    * 
It  may  be  a  question  for  a  jury  whether,  under  the  circumstances,  a  bill  of  sale  of 
goods  and  chattels  be  fraudulent  or  not"     Patteson,  J.,  in  the  same  case  said : 
"  There  is  no  sufficient  authority  for  saying  that  the  want  of  delivery  of  pos- 
session absolutely  makes  void  a  bill  of  sale  of  goods  and  chattels.     It  was 
held  in  Martin  v.  Podger,  2  W.  Black.  701,  that  want  of  possession  was  a  badge 
of  fraud  which  ought  to  be  left  to  the  jury.     Then,  if  it  be  a  badge  of  fraud 
only,  in  order  to  ascertain  whether  a  deed  be  fraudulent  or  not,  all  the  circum- 
stances must  be  taken  into  consideration." 

3  Alabama — Hobbs  v.  Bibb,  2  Stew.  54;  Millard  v.  Hall,  24  Ala.  209^ 
219;  Wyatt  V,  Stewart,  34  Ala.  716,  721 ;  Mayer  v,  Clark,  40  Ala.  259;  Moog 
V.  Bonedicks,  49  Ala.  512;  Crawford  v.  Kirksey,  55  Ala.  282.  Arkansas  — 
George  v.  Norris,  23  Ark.  121.  Georgia — Goodwyn  v.  Goodwyn,  20  Ga» 
600.  Indiana  —  So  by  statute.  Nutter  v,  Harris,  9  Ind.  88,  91;  Kane  v^ 
Drake,  27  Ind.  29;  Case  v.  Winship,  4  Blackf.  425.  Kansas — Denny  v^ 
Faulkfter,  22  Kan.  89.  And  see  Frankhouser  v,  Ellett,  22  Kan.  127,  146, 
per  Brewer,  J. ;  Wolfley  v.  Rising,  8  Kan.  297.  Louisiana  —  Keller  v» 
Blanchard,  19  La.  An.  53;  Miltenberger  v,  Parker,  17  Lar  An.  254.     Massa-> 
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vendor  or  mortgageor  is  only  prima  facie  a  badge  of  fraud ; 
that  the  presumption  arising  from  that  circumstance  may  be 
rebutted  by  explanations  showing  the  transaction  to  have 
been  fair  and  honest;  and  that  the  question  of  fraud  is 
always  one  of  fact  for  a  jury  to  determine.  Mr.  May,  in  his 
treatise  upon  Fraudulent  Conveyances,  after  referring  to  the 
earlier  English  cases  in  which  want  of  possession  was  re- 
garded as  conclusive  evidence  of  fraud,  says :  "  It  by  no  means 
follows,  though,  that  because  there  is  no  possession  given,  a 
transfer  is  fraudulent ;  for  those  cases  where  the  judges  have 
said  that  if  possession  was  not  given,  it  was  fraudulent,  must 
be  taken  with  reference  to  the  circumstances  of  each  case. 
The  question  of  possession  is  one  of  much  importance,  but 
that  is  with  a  view  to  ascertain  the  good  or  bad  faith  of  the 
transaction.  In  Arundel  z/.  Phipps/  Lord  Eldon  said  that 
the  mere  circumstance  of  the  possess^n  of  chattels,  how- 

chusetts  —  Brooks  v.  Powers,  15  Mass.  244;  Bartlett  v.  Williams,  i  Pick.  288; 
Ingalls  V.  Herrick,  108  Mass.. 351.  Maine — Butler  v.  Copeland,  18  Me.  127; 
Fairfield  Bridge  Co.  v.  Nye,  60  Me.  372 ;  McKee  v.  Garcelon,  60  Me.  165. 
Maryland  —  Hudson  v.  Warner,  2  Har.  &  G.  415.  Michigan  —  Jackson  v. 
Dean,  i  Doug.  519;  Bragg  v.  Jerome,  7  Mich.  145;  Hatch  v.  Fowler,  28 
Mich.  205.  Minnesota  —  So  by  statute.  Stats,  at  Large,  692.  sect.  15;  Black- 
man  V,  Wheaton,  13  Minn.  326.  Mississippi — Comstock  v,  Rayford,  20  Miss. 
369;  Hilliard  v.  Cagle,  46  Miss.  309;  Ketchum  v.  Brennan,  53  Miss.  596. 
New  York  —  Hanford  v.  Artcher,  4  Hill,  271 ;  Ball  v.  Loomis,  29  N.  Y.  412, 
415;  Tilson  V,  Turwilliger,  56  N.  Y.  273;  Mitchell  v.  West,  55  N.  Y.  107; 
May  V.  Walter,  56  N.  Y.  8 ;  Thompson  v,  Blanchard,  4  N.  Y.  303.  New  Jer- 
sey—  Parr  ».  Brady,  37  N.  J.  L.  201.  New  Hampshire  —  Cobum  v.  Picker^ 
ing,  3  N.  H.  415,  424;  Trask  v.  Bowers,  4  N.  H.  309;  Almy  v.  Wilbur,  2 
Woodb.  &  M.  371,  388.  But  the  courts  are  prone  to  infer  conclusively  a 
secret  trust  from  the  vendor's  possession,  in  connection  with  any  confirming 
circumstances  or  agreements.  Coolidge  v.  Melvin,  42  N.  H.  510;  Lang  v. 
Stockwell,  55  N.  H.  561;  Cutting  v,  Jackson,  56  N.  H.  253.  Nebraska  — 
Robinson  v.  Uhl,  6  Neb.  328.  North  Carolina — Rea  v.  Alexander,  5  Ired. 
L.  644.  Ohio  —  Barr  v.  Hatch,  3  Ohio,  52;  Hombeck  v.  Van  Metre,  9  Ohio, 
153.  Rhode  Island  —  Sarle  v.  Arnold,  7  R.  L  582.  Tennessee  —  Grubbs  tr. 
Greer,  5  Coldw.  160;  Maney  v.  Killough,  7  Yerg.  440;  Carney  v,  Carney,  6 
Baxt.  284.  Texas  —  Thornton  v.  Smith,  39  Texas,  544.  Virginia — Davis  v. 
Turner,  4  Gratt  422,  426;  Bird  v,  Wilkinson,  4  Leigh,  266,  273;  Forkner  9. 
Stuart,  6  Gratt.  197 ;  Curd  v.  Miller,  7  Gratt.  185.  Wisconsin  —  Grant  tr. 
Lewis,  14  Wis.  487. 
'  10  Yes.  139,  145. 
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ever  familiar  it  might  be  to  say  that  it  proves  fraud,  amounts 
to  no  more  than  it  v^  prima  fade  evidence  of  property  in  the 
man  possessing,  until  a  title  not  fraudulent  is  shown  under 
which  that  possession  has  followed ;  that  every  case  from 
Twyne's  case  downward  supports  that,  and  there  was  no 
occasion  otherwise  for  the  statute  of  King  James.  There 
was  no  sufficient  authority  for  saying  that  the  want  of  deliv- 
ery of  possession  makes  void  a  bill  of  sale  of  goods  and 
chattels;  it  v&  prima  facie  evidence  of  a  fraudulent  intention, 
and  if  it  be  a  badge  of  fraud  only,  in  order  to  ascertain 
whether  a  deed  be  fraudulent  or  not,  all  the  circumstances 
must  be  taken  into  consideration."  ' 

The  same  writer,  stating  his  conclusions  after  examining 
the  authorities,  says :  "  The  result  of  the  authorities  appears 
to  establish  this :  that  where,  in  strict  pursuance  of  the  terms 
of  the  deed  or  agreement,  there  is  no  actual  possession  given, 
such  want  of  possession  is  not,  per  se,  even  evidence  of  fraud. 
In  such  a  case,  the  fraud  against  creditors  must  be  looked 
for  in  the  nature  of  the  arrangement  itself,  and  not  in  the 
way  in  which  that  arrangement  is  acted  upon  with  regard  to 
possession  being  taken ;  but,  in  order  to  take  advantage  of 
this  rule,  the  subsequent  acts  must  be  consistent  with  the 
deed  itself,  and  not  with  a  parol  agreement  between  the  par- 
ties, for  that  is  in  the  nature  of  a  secret  trust,  and  is  always 
viewed  with  the  greatest  suspicion." 

But  to  speak  of  possession  as  being  even  prima  facie 
evidence  of  fraud  is  incorrect.  Possession  is  only  a  circum- 
stance of  more  or  less  weight,  to  be  considered  in  connec- 
tion with  other  circumstances  bearing  upon  the  question  of 
fraud.  "There  is  much  confusion  among  courts  and  law- 
writers  respecting  possession  in  a  grantor,  vendor,  or  mort- 
gageor,  as  evidence  of  fraud.  Some  judges  loosely  speak 
of  it  as  being  conclusive,  and  others  as  being  only  prima 
facie  evidence  of  fraud ;  but  a  careful  examination  of  this 
branch  of  the  law  will  show  that  neither  of  the  views  so 
expressed  is  correct."  An  examination  of  the  cases  decided 
in  the  Federal  courts  leads  to  this  conclusion  :  "  If  the  cases 

'  May  on  Fr.  Codv.  ioi. 
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cited  prove  anything,  they  prove  this :  that  possession  is  not 
necessarily  either  conclusive  ox  prima  facie  evidence  of  fraud. 
To  speak  of  possession  as  being  in  itself  even  prima  facie  evi- 
dence of  fraud,  is  misleading  and  improper.  *  *  *  The 
correct  formulation  of  the  law  relating  to  the  subject  under 
discussion,  in  view  of  the  authorities  considered,  and  of  all  the 
authorities  when  considered  aright,  is,  possession  is  a  link  in 
a  chain  of  circumstances  pertinent  in  proving  fraud,  having 
greater  or  less  weight  according  to  the  circumstances  of 
each  case."  * 

There  is  a  marked  distinction  between  an  absolute  con- 
veyance and  a  mortgage,  which  by  its  terms,  leaves  the 
possession  in  the  mortgageor.*  *'  If  the  conveyance  be  con- 
ditional," says  Buller,  J.,^  "  there  the  vendor's  continuing  in 
possession  does  not  avoid  it,  because,  by  the  terms  of  the 
conveyance,  the  vendee  is  not  to  have  the  possession  till  he 
has  performed  the  condition  j  *  *  *  and  such  posses- 
sion comes  within  the  rule,  as  accompanying  and  following 
the  deed."  The  purpose  of  an  absolute  sale  is  usually  to 
give  the  purchaser  the  immediate  title  and  possession  of  the 
property,  so  that  he  can  use  it  or  deal  with  it  as  he  will ; 
but  the  purpose  of  a  mortgage  is  security  only ;  and  there- 
fore it  is  usual  to  provide  in  the  deed  that  the  mor^ageor 
may  retain  possession  of  the  property  until  default,  for  until 
this  occurs  it  is  uncertain  whether  the  property  will  vest 
absolutely  in  the  mortgagee,  or  whether  he  will  need  to 
take  possession  in  order  to  avail  himself  of  his  security. 

A  mortgage  differs  from  a  pledge  in  that  delivery  and 
possession  are  not  necessary;  and  the  omission  of  them 
where  there  has  been  an  absolute  sale  is  regarded  as  incon- 
sistent with  the  contract,  and  as  raising  a  presumption  of 
fraud.     But  the  main  object  of  a  mortgage,  as  distinguished 

*  Article  in  II  Cent  L.  J.  21  Qjuly  9,  18S0),  by  M.  M.  Cohn,  Esq. 

'  United  States  v,  Hooe,  3  Cranch,  73,  per  Marshall,  C.  J. 

3  Edwards  v,  Harben,  2  Term  Rep.  587,  596.  The  distinction  between  an 
absolute  conveyance  and  a  conveyance  intended  to  operate  by  way  of  mortgage 
.s  also  recognized  in  Martindale  v.  Booth,  3  Bam.  &  Adol.  498.  And  see 
Barrow  v.  Paxton,  5  Johns.  258 ;  Bissell  v,  Hopkins,  3  Cow.  166 ;  Marsh  v. 
Lawrence,  4  Cow.  461. 
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from  a  pledge,  is  to  enable  the  debtor  to  retain  the  posses- 
sion and  enjoyment  of  the  property  so  long  as  he  fulfils  the 
condition  of  the  contract.  Whatever  danger  of  fraud  there 
was  at  common  law  from  the  debtor's  being  allowed  to  retain 
the  possession  of  mortgaged  chattels  has  been  removed  by 
the  registry  laws,  which  make  notice  of  the  mortgage  by 
record  or  filing  equivalent  to  delivery  of  possession.  But 
the  adoption  of  these  laws  has  not  changed  the  effect  of  a 
mortgage  at  common  law,  with  or  without  a  change  of  pos- 
session. If  there  be  a  change  of  possession,  then  no  record 
or  filing  of  the  mortgage  is  necessary ;  but  if  there  be  no 
such  change  of  possession  and  no  record  or  filing  of  the 
mortgage,  the  effect  of  the  omission  is  the  same  now  that 
it  was  at  common  law :  there  is,  as  is  generally  said,  a  pre* 
sumption  of  fraud,  which  may  be  removed  by  evidence  that 
there  was  no  fraud  in  fact.' 

That  the  mortgageor's  possession  is  provided  for  by  the 
terms  of  the  deed,  is  generally  sufficient  to  overcome  any 
presumption  of  fraud  that  might  otherwise  arise  from  such 
possession." 

Even  possession  by  the  mortgageor  inconsistent  with  the 
terms  of  the  deed  is  generally  only  prima  facie  evidence 
of  fraud.3 

Sales  of  chattels  which  are  so  situated  that  there  can  be 
no  delivery  at  the  time,  are  within  the  exceptions  to  the 
general  rule  requiring  delivery,  and  the  sale  is  perfect  if  the 
vendee  take  possession  within  a  reasonable  time.^  Upon 
this  principle,  an  agreement  by  a  mortgageor  and  mortgagee 
of  chattels  that  the  lat^sr  shall  receive  them  in  payment  of  the 
debt,  and  that  he  may  immediately  take  possession,  is  equiva- 
lent to  actual  delivery  if  the  chattels  are  situated  at  a  distance 
and  the  purchaser  be  not  negligent  in  obtaining  possession.^ 

*  HqU  v.  Carnley,  2  Duer,  99,  109. 

*  De  Wolf  V,  Harris,  4  Mason,  515;  Barrow  v.  Paxton,  5  Johns.  258;  Hull 
V.  Camley,  2  Duer,  99;  Bissell  v.  Hopkins,  3  Cow.  166;  Letcher  v,  Norton, 
4  Scam.  575.  3  Diwer  v,  McLaughlin,  2  Wend.  596. 

^  Ricker  v.  Cross,  5  N.  H.  570;  Conard  v,  Atlantic  Ins.  Co.,  I  Pet  386, 
449*  per  Story,  J.  '  Patrick  v.  Meserve,  18  N.  H.  3pa 
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At  common  law,  the  continuing  possession  of  the  mort- 
gageor  is  at  most  only  prima  facie  evidence  of  fraud,  and 
may  be  explained.  There  never  has  been  a  time  when  the 
continuance  in  possession  of  a  mortgageor  until  default  in 
payment  was  deemed,  at  common  law,  conclusive  evidence 
of  fraud,  rendering  the  security  void  as  against  creditors 
and  purchasers.*  It  is  now  the  general  practice  under  the 
registry  laws  to  provide  that  the  mortgageor  may  remain  in 
possession  of  the  mortgaged  property  until  default,  and  it  is 
a  settled  rule  that  such  possession  does  not  render  the  mort- 
gage void  as  against  creditors." 

A  temporary  resumption  of  possession  by  a  mortg^ageor  is, 
in  like  manner,  a  badge  of  fraud,  though  open  to  explanation.^ 
But,  under  the  registration  laws,  if  the  mortgageor  retain 
possession  of  the  property  without  recording  the  mortgage, 
it  is  void  in  law  by  express  provision  of  the  statutes.^ 

It  is  a  settled  rule  that,  irrespective  of  the  registry  laws, 
the  continuing  possession  of  the  mortgageor  may  be  ex- 
plained to  be  consistent  with  honesty  in  the  transaction.^ 

'  Fairbanks  v,  Bloomfield,  5  Duer,  434. 
•  Ibid, 

3  Look  V,  Comstock,  15  Wend.  244. 

4  Piper  v.  Hilliard,  52  N.  H.  209;  Putnam  v,  Osgood,  51  N.  H.  192. 

5  Conard  v,  Atlantic  Ins.  Co.,  i  Pet  386;  Almj  v,  Wilbur,  i  Woodb.  ft 
M.  371,  387;  Adams  v,  Wheeler,  10  Pick.  199;  Macomber  er.  Parker,  14  Pick. 
497 ;  ShurtlefT  v,  Willard,  19  Pick.  202 ;  Homes  v.  Crane,  2  Pick.  607 ;  Ash 
V.  Savage,  5  N.  H.  545;  Haven  v.  Low,   2  N.  H.  13;  North  v,  Crowell,  11 
N.  H.  251 ;  Hoit  V.  Remick,  ii  N.  H.  285 ;  Russell  v,  Butterfield,  21  Wend. 
300;  Runyon  v.  Groshon,  12  N.  J.  Eq.  86;  Reed  v,  Jewett,  5  Me.  96;  Smith 
V,  Putney,   18  Me.  87;  Cutter  v,  Copeland,   18  Me.  127;  Lane  v.  Borland, 
14  Me.  77;  Gleason  v.  Drew,  9  Me.  79;  Holbrdbk  v.  Baker,  21  Me.  309; 
Pierce  v.  Stevens,  30  Me.   184;  Lunt  v.  Whitaker,  10  Me.  310;  Googins  v. 
Gilmore,   47   Me.   9;    Hughes  v*  Cory,    20   Iowa,    399;    Hombeck  v.  Van 
Metre,  9  Ohio,  153;  Thompson  v.  Blanchard,  4  N.  Y.  303;  Bissell  v.  Hop- 
kins,  3  Cow.    166;    Marsh  v.  Lawrence,  4  Cow.  461;    Smith  v.  Acker,  23 
Wend.  653;   Murray  v,  Burtis,   15  Wend.  212;    Cole  v.  White,  26  Wend. 
511;  Lewis  V,  Stevenson,  2  Hall,  63;  Hull  v,  Camley,  2  Duer,  99;  Gard- 
ner V.  Adams,   12  Wend.  297 ;  Griswold  v,  Sheldon,  4  N.  Y.  581 ;  Buder 
V.  Van  Wyck,  1  Hill,  438;  Fuller  v.  Acker,  I  Hill,  473;  Newhall  v.  War- 
ren, 44  N.  Y.  244 ;  Letcher  v.  Norton,  4  Scam.  575 ;  Watson  v.  Williams, 
4  Blackf.  26;   Hankins   v.    Ingols,  4  Blackf.  35;  Ross  v,  Wilson,  7  Bush, 
39;  Head  v.   Ward,   i  J.  J.    Marsh.  280;    Bucklin   v.  Thompson,   I  J.  J. 


FRAUDS  IN  CHATTEL  MORTGAGES.  IO3 

Thus,  it    is  a  sufficient  explanation  that  a  debtor,  having 
mortgaged  a  mare  and  other  chattels  to  secure  an  honest 
debt,   retained  possession  of  the  mare,  with  the  creditor's 
consent,  in  order  to  settle  and  close  the  debtor's  business  as 
constable,  he  having  no  other  horse ;  and  that  he  also  re- 
tained  possession  of  the  other  articles  to  carry  on  his  busi- 
ness.'    In  a  case  before  the  Superior  Court  of  the  City  of 
New  York,  Hoffinan,  J.,  said :  "  It   is  too  late  to  contend 
that  in  a  mortgage  of  personal  property  the  possession  must, 
in  all  cases,  be  transferred  to  the  mortgagee.     It  has  been 
settled  by  repeated  decisions  of  the  Supreme  Court  of  this 
State,  and  by  other  tribunals  entitled  to  the  highest  con- 
sideration, —  especially  the   Supreme  Court  of  the  United 
States,  -^that  where   there  is   a  mortgage  of  chattels  the 
possession  may,  in  many  instances,  remain  with  the  mort- 
gageor,    especially  in    those   cases   where    the    possession 
must  necessarily  so  remain,  from  the  nature  of  the  property 
mortgaged  and  from  the  objects  of  the  parties  in  making  the 
transfer.     If  those  objects  be^fair  and  proper,  and  for  a  full 
consideration,  then  there  is  no  fraud  in  the  transaction ;  and 
without  fraud  the  mortgrage  is  not  void.     Neither  is  the  posi- 
tion to  be  sustained  that  the  transfer  is  ipso  facto  void,  per  se^ 
because  the  possession  has  been  left  with  the  mortgageor. 
If  this  were  true,  then  there  could  be  no  such  thing  as  a 
mortgage   of  chattels,  for  the  very  idea  of  a  mortgage  ex 
vi  termini  implies  that  the  possession  is  to  remain  with  the 
mortgageor.     Still,  it  is  too  strong  to  say  that  possession  by 
itself  implies  nothing,  for  it  is  prima  facie  evidence  of  owner- 
ship.    It  will  throw  upon  a  party  who  claims  against  it,  or  in 
spite  of  the  possession,  the  necessity  of  showing  the  bona 
fides  of  the  transaction,  and  will  compel  him  to  show  why 
the  possession  was  so  left,  and,  moreover,  to  prove  a  proper 
consideration  and  an  actual  transfer." " 

Marsh.  323;  VernoD  v,  Morton,  8  Dana,  247;  Lyons  v.  Field,  17  B.  Mon. 
$43 ;  Killough  V.  Steele,  i  Stew.  &  P.  262 ;  Magee  v.  Carpenter,  4  Ala.  469 ; 
Pyle  V,  Warren,  2  Neb.  241 ;  Merrill  v.  Dawson,  Hempst  563 ;  Volney  Stamps 
V.  Oilman,  43  Miss.  456;  Snyder  v,  Hitt,  2  Dana,  204;  Bank  of  South  Caro- 
lina V.  Gourdin,  Spears'  Eq.  439. 

'  Bissell  V.  Hopkins,  3  Cow.  166.         *  Lewis  v.  Stevenson,  2  Hall,  63. 
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and  went  with  the  title,  or  to  the  pledgee ;  and  where  the 
vendor  or  pledgeor  retained  the  possession,  the  transaction 
was  held  in  this  State  to  be  fraudulent  per  se,  and  incapable 
of  explanation.  Legislation  in  this  State  has  altered  the 
common  law  in  so  far,  and  only  so  far,  as  to  permit  the 
mortgageor  to  retain  possession  of  the  mortgaged  property 
where  it  is  provided  in  the  instrument  itself,  when  properly 
executed  and  acknowledged,  by  having  a  proper  entry  made 
by  the  justice  of  the  peace  in  his  docket  and  by  having  it 
duly  recorded.  But  if  either  of  these  requirements  is  want- 
ing, while  the  mortgage  may  be  binding  between  the  parties, 
it  is  void  as  to  purchasers  and  creditors  of  the  mortgageor.' 

The  recording  of  a  chattel  mortgage  is  not  equivalent  to 
possession  in  the  mortg^agee  for  the  purpose  of  giving  validity 
to  the  mortgage,  and  does  not  take  away  the  necessity  that 
the  mortgageor  be  authorized  by  the  very  terms  of  the  mort- 
gage, or  by  necessary  implication  therefrom,  to  retain  pos- 
session of  the  property,  in  order  to  render  the  mortgage  a 
valid  security  as  against  third  persons  while  he  does  so 
retain  possession.' 

To  permit  the  mortgaged  property  to  remain  in  possession 
of  the  mortgageor  contrary  to  the  terms  of  the  mortgage  is 
per  se  fraudulent,  and  admits  of  no  explanation.^ 

Under  the  registry  laws,  the  filing  or  recording  of  a  mort- 
gage has  the  same  effect  as  a  delivery  of  the  property  in 
relieving  the  mortgagee  of  the  onus  of  proving  the  honesty 

'  Porter  v.  Dement,  35  III.  478,  479;  Frank  v.  Miner,  50  111.  444,  447; 
Greenebaum  v.  Wheeler,  90  111.  296;  Hammers  v.  Dole,  61  111.  307,  310; 
Koplin  V.  Anderson,  88  111.  120,  124. 

'  Kitchell  cr.  Bratton,  i  Scam.  300,  302,  303;  Frank  v.  Miner,  supra; 
Hammers  v.  Dole,  supra;  Greenebaum  v.  Wheeler,  90  111.  296,  298;  Read 
V.  Wilson,  22  111.  377,  380.  Under  the  Revised  Statutes  of  1845  a  chattel  mort- 
gage may  provide  for  the  mortgageor's  retaining  possession  of  the  mortgaged 
property  for  the  period  of  two  years,  though  the  indebtedness  secured  mature 
before  that  time.  Cook  v.  Thayer,  11  111.  617;  Read  v,  Eames,  19  IlL  595; 
Bumham  v.  Miller,  61  111.  453,  455.  But  under  the  Revised  Statutes  of  1874 
(chap.  95,  secL  4)  the  mortgage  cannot  provide  that  the  mortgageor  retain 
possession  longer  than  two  years,  nor  longer  than  until  the  maturity  of  the 
debt 

3  Funk  V,  Staats,  24  111.  632. 
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and  good  faith  of  the  transaction.  Either  of  these  acts  is 
sufficient  to  compel  any  one  assailing  the  mortgage  to  prove 
affirmatively  that  it  is  fraudulent  in  fact/  This  is  the  gen- 
eral and  prevailing  rule. 

This  view  is  fully  expressed  by  the  Supreme  Court  of 
Kansas  in  a  recent  case.*     Mr.  Justice  Brewer,  speaking  for 
the  court,  says:     "There  is   nothing  inherently  vicious  or 
against  public  policy  in  a  mortgage.     The  right  to  mortgage 
is  an  incident  to  ownership.     As  a  man  may  sell,  so  may  he 
mortgage  his  personal  property.     Possession  is  not  an  essen- 
tial element  of  title.     A  man  may  own  property  in  another's 
possession.     This  is  universally  recognized  in  cases  of  loan, 
agency,  and  bailment ;  and  the  owner  in  such  cases  does  not 
forfeit  his  title,  or  the  right  to  assert  and  protect  it  even 
against  third  parties,  by  the  mere  fact  of  non-possession.     If 
an  owner  may  surrender  his  possession  without  losing  title, 
why   may   not   one  acquire  a  good  title  without  acquiring 
possession?     Must  the   origin  of  title  be  accompanied  by 
possession  to  make  it  perfect  against  third  parties  ?    There 
seems  to  be  no  sufficient  reason  therefor.     A  failure  to  de- 
liver possession  may  be  evidence  tending  to  show  no  sale,  or 
a  lack  of  good  faith ;  but,  as  a  delivery  of  possession  is  not 
essential  to  a  transfer  of  title,  a  want  of  it  is  not  conclusive 
evidence  that  there  was  no  sale.     A  sale  or  mortgage  is  good 
inter  partes  without  delivery  of  possession ;  so  the  authori- 
ties agree.     If  it  is  void  as  against  creditors,  it  should  be 
because  some  wrong  is  thereby  done  to  them ;  but  if  the 
transaction   is   in    good    faith,  and  they  have  notice  of  it, 
wherein  are  they  wronged?    If  they  claim  that  they  are 
wronged,  ought  they  not  to  prove  the  fact  ? 

"A  mortgage  is  a  lien.  The  grantor  does  not  purport  to 
transfer  his  entire  interest.  He  retains  all  not  necessary  to 
perfect  the  security.  Possession  may  be  of  little  benefit 
to  the  grantee,  but  of  great  benefit  to  him.  Why  should 
he,  after  notice  is  given  to  the  world  of  what  has  been  done, 

*  See  Cotton  v.  Marsh,  3  Wis.  221 ;  Bond  v.  Seymour,  i  Chand.  40. 

*  Frankhouser  v,  EUett,  22  Kan.  127,  145. 
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be  compelled  to  surrender  that  which  is  of  so  much  benefit? 
A  mortgage  differs  from  a  pledge  in  that  possession  is  nec- 
essary to  perfect  the  latter,  and  not  the  former.  If  posses- 
sion is  not  necessary,  why  should  a  lack  of  it  be  held  a 
wrong?  Why  should  that  which  is  right  in  and  of  itself,  be 
considered  evidence  of  wrong?  But  it  may  be  said  that 
third  parties,  presuming  title  from  possession,  may  be  misled 
to  their  prejudice.  But  with  notice  they  cannot  be  misled. 
Registration  is  notice.  Again :  it  is  said  that  such  a  transac- 
tion may  be  used  as  a  cover  for  wrong.  So  may  almost  any 
transaction.  A  delivery  of  possession  is  not  conclusive 
against  wrong.  Why  should  a  legitimate  transaqtion  be  con- 
demned because  improper  use  may  be  made  of  it  ?  But  the 
statute  concerning  sales  says  a  failure  to  deliver  possession 
is  prima  facie  evidence  of  wrong  as  against  creditors.  True ; 
but  in  sales  there  is  no  registration,  and  therefore  no  notice. 
In  mortgages  there  is  registration  and  notice.  Again :  the 
statute  impliedly  grants  the  right  to  stipulate  for  a  retention 
of  possession  by  the  mortgageor.  Can  that  which  the  Legis- 
lature authorizes  to  be  done,  be  construed  to  be  evidence  of 
wrong?  Can  an  act  done  in  pursuance  of  law  be  adjudged 
fraudulent /^rj^,  or  even  evidence  of  fraud? 

"  Briefly,  then,  we  hold  that  the  statute  authorizes  a  stip- 
ulation in  a  chattel  mortgage  for  a  retention  of  possession 
by  the  mortgageor,  and  that  a  possession  retained  in  accord- 
ance with  the  terms  of  such  mortgage  is  not,  when  the 
mortgage  is  duly  filed,  per  se  fraudulent,  or  even  prima 
facie  evidence  of  fraud  as  against  creditors  or  subsequent 
purchasers." 

But  in  New  York,'  Nebraska,'  Minnesota,^  and  perhaps 
one  or  two  other  States,  although  the  mortgage  be  duly 
recorded,  a  legal  presumption  of  fraud  arises  from  the  con- 
tinued possession  of  the  property  by  the  mortgageor,  which 
can  only  be  overcome  by  evidence  that  the  mortgage  was 

'  Smith  V,  Acker,  3  Wend.  653 ;  Dutcher  v.  Swartwood,  15  Hun,  31. 
'  Brunswick  v,  McClay,  7  Neb.  137 ;  Pyle  v.  Warren,  2  Neb.  241 ;  Gen. 
Stats.,  chap.  25,  sects,  ii,  14,  15. 
3  Horton  v»  WiUiams,  21  Minn.  187. 
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made  in  good  faith,  and  without  intent  to  defraud  creditors. 
In  these  States,  the  statutes  providing  for  filing  or  recording 
chattel  mortgages  are  not  construed  to  make  the  record- 
ing or  filing  of  them  legally  equivalent  to  actual  delivery 
and  continued  change  of  possession.  On  the  contrary,  these 
statutes  are  held  not  to  repeal  the  statute  concerning  fraudu- 
lent conveyances.  They  only  add  another  to  the  grounds 
on  which  a  mortgage  of  personal  chattels  may  be  declared 
void.'  Continuance  of  possession  in  the  mortgageor  is  re- 
garded as  affording  the  highest  presumption  of  fraudulent 
intent,  amounting  to  conclusive  proof  unless  it  be  rebutted 
by  evidence  showing  affirmatively  the  good  faith  of  the 
transaction.  Guilt,  and  not  innocence,  is  presumed,  and  the 
burden  of  proof  of  that  innocence  is  thrown  wholly  upon 
the  party  claiming  under  the  mortgage.' 

II.  Fraud  in  Mortgages  of  Consumable  Property,  —  If  the 
nature  of  the  mortgaged  property  be  such  that  the  mort- 
gageor, in  using  it,  necessarily  consumes  it,  his  posses- 
sion and  use  of  the  property  with  the  knowledge  and  con- 
sent of  the  mortgagee  render  the  mortgage  prima  facie 
colorable  and  fraudulent  as  to  the  mortgageor's  creditors, 
although  it  be  duly  recorded.  Thus,  if  a  mortgage  be 
made  of  "  all  the  hay,  grain,  and  produce  growing  "  on  the 
mortgrageor's  farm,  to  secure  the  payment  of  a  sum  of 
money  in  one  year,  and  he  continue,  with  the  knowledge  of 
the  mortgagee  and  without  objection  on  his  part,  to  use  and 
consume  this  property  in  the  same  manner  as  he  would  have 
done  if  no  mortgage  had  been  made,  the  jury  is  bound  to 
infer,  in  the  absence  of  controlling  proof  to  the  contrary, 
that  the  mortgage  was  intended  to  defraud  the  mortgageor's 
creditors.3  "The  principle,  however,  on  which  such  a  fraud- 
ulent intent  is  to  be  inferred,  must  be  understood  with  some 

'  Wood  V.  Lowry,  17  Wend.  492,  496. 

'  Smith  V.  Acker,  23  Wend.  653,  673.  One  cannot  forbear  to  remark  that 
the  statutes  leading  to  this  result  are  bad,  and  that  the  interpretation  of  them 
by  the  court  is  entitled  to  no  commendation. 

3  Robbins  v.  Parker,  3  Mete.  117;  Shurtleff  v,  Willard,  19  Pick.  208,  per 
Morton,  J. ;  Sommerville  v,  Horton,  4  Yerg.  541. 
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limitations.  We  have  no  doubt  that  articles,  in  their  nature 
subject  to  be  consumed  in  their  use,  may  be  mortgaged 
without  any  imputation  of  fraud,  provided  they  are  not  to 
be  used,  and  may  be  kept  without  damage  until  the  mort- 
gage debt  shall  become  payable.  But  if  the  articles  mort- 
gaged are  perishable,  and  cannot  be  so  kept,  or  if  they  are 
mortgaged  under  an  agreement  or  understanding  that  they 
may  be  used  and  consumed  by  the  mortgageor,  then  we 
think  the  transaction  must  be  considered  as  collusive  and 
fraudulent  against  creditors.  No  other  reasonable  inference 
from  the  conduct  of  the  parties  can  be  made."  * 

But,  even  in  that  case,  the  mortgage  is  only  frima  facie 
fraudulent,  and  may  be  proved  by  evidence  aliunde  to  have 
been  given  without  fraudulent  intent  or  fraudulent  effect. 
Such  a  mortgage  is  not  conclusively  fraudulent.  Mr.  Jus- 
tice Strong,  of  the  Supreme  Court,  upon  this  point  very 
justly  remarks  that  the  retention  of  possession  by  the  mort- 
gageor involves,  necessarily,  the  consumption  in  a  greater  or 
less  degree  of  the  thing  mortgaged ;  that  all  personal  prop- 
erty is  consumed  more  or  less  by  its  use,  and  certainly  the 
use  involves  a  constant  depreciation  in  value.  He  further 
declares  that  if  it  be  held  that  authorized  consumption  of 
the  chattels  mortgaged  renders  the  mortgage  in  all  cases 
fraudulent  in  law,  it  follows  that  no  valid  mortgage  of  chat- 
tels can  be  made  which  stipulates  for  continued  possession 
by  the  mortgageor.  The  registration  acts  would,  under 
such  a  rule,  be  totally  inoperative." 

The  fact  that  the  goods  mortgaged  are  partly  perishable 
in  nature  and  consumable  in  use  does  not  necessarily  avoid 
the  mortgage ;  but  the  character  and  condition  of  the  goods 
are  matters  properly  to  be  considered  by  the  jury  in  deter- 
mining whether  the  mortgage  is  fraudulent.^  Thus,  a  mort- 
gage, not  to  be  enforced  for  several  years,  of  crops  to  be 

*  Robbins  v,  Parker,  3  Mete.  117,  per  Wilde,  J. 

*  Miller  v.  Jones,  15  Nat.  Bank.  Reg.  150. 

3  Googins  V,  Gilmore,  47  Me.  9;  Brockenbrough  v.  Brockenbrough,  31 
Gratt  580;  Quarles  v.  Kerr,  14  Gratt.  48.  See,  however,  Richmond  v. 
Crudup,  Meigs,  581 ;  Simpson  v.  Mitchell,  8  Yerg.  417;  Darwin  v.  Handle/, 
3  Yerg.  502. 
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grown  upon  the  mortgageor's  land,  and  of  all  his  stock  of 
horses,  mules,  cattle,  and  sheep  then  on  the  land,  or  which 
may  afterwards  be  placed  thereon,  is  not  necessarily  indi- 
cative of  fraud.  Judge  Burks,  of  the  Virginia  Court  of 
Appeals,'  justly  remarked,  in  regard  to  such  a  mortgage, 
that,  instead  of  indicating  fraud,  "  it  is  rather  indicative  of  an 
honest  purpose  in  the  grantor  to  dedicate  not  only  what  he 
had,  but  also  what  he  might  make  or  acquire,  to  the  pay- 
ment of  his  debts." 

There  may  be  chattels  so  transient  in  their  existence  that 
they  cannot  be  generally  mortgaged.  Such  are  chattels 
whose  only  use  consists  in  their  consumption.  But  a  mort- 
gage of  farm  stock,  farm  produce,  and  farming  tools  is  clearly 
not  one  of  this  description.  In  a  mortgage  of  cattle  and 
other  farm  stock  and  crops,  a  provision  that  "  the  crops  con- 
veyed may  be  used  in  getting  the  stock  ready  for  market," 
was  held  not  to  make  the  mortgage  fraudulent  in  law.  This 
provision  was  regarded  as  being  for  the  benefit  of  the  trust 
fund,  and  not  for  the  maker  of  it.  A  deed  of  trust  of  horses, 
cattle,  farming  implements,  household  and  kitchen  furniture, 
growing  grain  and  vegatables,  which  provided  that  the  grantor 
should  retain  possession  for  three  years  by  paying  the  interest 
on  the  debt  secured,  is  not  fraudulent  per  se.  It  is  true  that 
some  of  the  articles  embraced  in  the  mortgage  must  neces- 
sarily be  consumed  in  the  use,  and  could  not  in  themselves 
directly  strengthen  the  security ;  but  indirectly  they  would 
have  this  effect  by  ministering  to  the  support  of  the  impor- 
tant and  substantial  subjects  relied  on  as  security. 

Although  a  portion  of  the  goods  embraced  in  a  mortgage 
be  of  so  transitory  and  perishable  a  nature  that  they  cannot 
be  the  subject  of  a  mortgage,  this  circumstance  does  not 
vitiate  the  mortgage  in  respect  to  the  residue. 

III.  Mortgages  of  Merchandise  with  Power  of  Sale  in 
the  Mortgageor,  —  The  foregoing  observations  upon  fraud 
arising  from  the  mortgageor's  continued  possession  where 
his  mortgage  is  not  recorded,  and  upon  fraud  in  mortgages 

'  Brockenbrough  v.  Brockenbrough,  supra. 
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of  consumable  property,  form  a  proper  introduction  to  the 
subject  of  fraud  in  mortgages  of  merchandise  arising  from 
a  power  of  sale  retained  by  the  mortgageor.  This  subject 
has  already  been  discussed  quite  fully  in  this  Review,  in  two 
articles  by  James  O.  Pierce,  Esq.,'  and  one  by  the  writer 
of  the  present  article ;  ^  and,  therefore,  the  subject  will  not 
be  reconsidered  any  further  than  to  add  a  few  decisions 
which  have  appeared  since  the  publication  of  the  author's 
former  article,  and  a  few  criticisms  upon  the  article  which 
was  published  in  reply  to  the  author's  former  article. 

We  have  seen,  from  the  statements  made  in  the  first  part 
of  this  paper,  that  formerly  an  absolute  sale  of  goods  with- 
out delivery  of  possession  was  deemed  fraudulent  in  law 
per  se,  both  in  England  and  in  most  of  the  American  States, 
but  that  this  doctrine  has  been  overturned  in  England  and 
in  several  American  States  where  it  had  formerly  prevailed ; 
so  that  now  the  prevailing  doctrine  is,  that  a  sale  without 
delivery  of  possession  is  only  prima  facie  fraudulent,  and 
may  be  explained  to  be  a  bona  fide  transaction.  In  several 
of  the  States  the  old  rule  remains,  because  it  has  been  enacted 
by  statute,  while  in  others  it  has  been  adhered  to  by  the 
courts  because  it  was  too  firmly  established  by  the  early  de- 
cisions to  be  overturned  by  judicial  action ;  and  the  courts 
feel  obliged  to  content  themselves  with  expressions  of  dissat- 
isfaction, while  they  strictly  confine  the  rule  to  the  class  of 
cases  to  which  it  has  already  been  authoritatively  extended. 
Thus,  in  Kentucky  it  was  said  in  one  case  3  that  the  tendency 
of  modern  decisions  in  that  as  well  as  in  other  States  has 
been  to  leave  the  question  of  fraud  open  to  investigation, 
and  to  be  determined  by  all  the  facts  which  tend  to  show 
the  actual  intention  with  which  the  conveyance  was  exe- 
cuted ;  and  in  another  case,*  the  doctrine  of  fraud  per  se 
was  characterized  as  arbitrary  and  inconsistent  with  the  har- 
mony of  legal  science.5 

»  2  South.  L.  Rev.  (n.  8.)  731 ;  6  South.  L.  Rev.  (n.  s.)  96. 

•  5  South.  L.  Rev.  (n.  s.)  617.         3  Enders  v.  Williams,  i  Mete  346,  352. 

4  Daniel  v.  Morrison,  6  Dana,  182,  185. 

5  Both  these  observations  are  repeated  and  enforced  in  Vanmeter  v,  EstiU 
(Sup.  CL  Ky.,  April,  1880),  1  Ky.  L.  Rep.  32.     See  pp.  95,  97. 
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The  doctrine  contended  for  by  the  present  writer,  both  in 
his  former  paper  and  in  the  present,  is  that  a  power  reserved 
to  a  mortgageor  to  sell  the  mortgaged  goods  in  the  usual 
course  of  his  trade  does  not  make  the  mortgage  conclu- 
sively fraudulent ;  but  that  in  such  case,  just  as  in  any  other, 
the  question  of  fraud  is  a  question  of  fact  for  the  jury  to 
determine  from  all  the  circumstances  of  the  case.  That  is 
the  doctrine  supported  by  the  authorities.  Under  such  a 
power  of  disposal,  the  mortgageor  could  not,  if  he  would, 
make  a  valid  disposal  of  the  entire  property  at  once.  He 
can  only  sell  in  the  usual  course  of  business.  The  power 
then  enables  him  to  give  a  good  title  to  the  purchaser. 

One  who  purchases  of  the  mortgageor  property  covered 
by  a  mortgage  which  authorizes  him  to  sell  in  the  ordinary 
course  of  business,  acquires  a  good  title  to  it.  This  is  so 
whether  the  power  to  sell  be  express  or  only  implied ;  and 
if  there  be  such  a  power,  it  does  not  matter  that  the  mort- 
gage contains  a  covenant  by  the  mortgageor  not  to  dispose 
of  any  of  the  goods  without  the  consent  in  writing  of  the 
mortgagee.  In  a  recent  case  in  England,  before  the  Court 
of  Common  Pleas,'  the  grantee  in  a  bill  of  sale  given  by 
way  of  mortgage  sought  to  recover,  in  an  action  of  detinue, 
possession  of  a  cob  or  pony  included  in  the  bill  of  sale. 
"  The  first  thing  we  have  to  consider,"  said  Lindley,  J., 
speaking  for  the  court,  "  is  the  true  construction  of  the  bill 
of  sale  and  the  real  object  of  it.  It  appears  that  the  mort- 
gageor was  described  as  an  innkeeper  and  horse-dealer,  and 
the  bill  of  sale  contains  an  assignment  of  all  and  every  the 
household  goods  and  furniture,  stock  in  trade,  etc.;  also 
one  entire  horse  called  *  Fireaway,'  horse  called  *  Jimmy,' 
cob  called  *  Charley,'  and  pony  called  *  Nelly,'  light  gig, 
dog-cart,  etc.,  and  all  goods,  chattels,  and  effects  now  on 
the  said  messuage,  and  all  other  the  book  and  other  debts 
and  sums  of  money  due  and  owing  to  the  said  Wilkinson, 
and  all  other  his  personal  estate.  The  bill  of  sale  is  given 
as  a  security  for  a  loan  of  money,  and  the  object  of  the 

«  Walker  v.  Clay,  42  L.  T.  (n.  s.)  369  (for  May  15,  1880);  5,  c,  49  L.  J. 
660. 
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security  is  not  to  paralyze  the  trade  of  the  grantor,  but  to 
enable  him  to  carry  on  his  trade ;  and  the  security  would  be 
worthless  if  we  were  to  construe  it  so  as  to  paralyze  his 
trade.  The  covenant  by  the  grantor  not  to  remove  any  of 
the  things  comprised  in  the  bill  of  sale  without  the  consent 
of  the  grantee,  is  not  a  covenant  not  to  sell  at  all ;  for  that, 
to  my  mind,  would  be  contrary  to  the  intention  of  the 
parties,  and  would  destroy  the  value  of  the  security.  The 
covenant  not  to  remove  the  chattels  must  be  construed  and 
regarded  as  a  covenant  not  to  remove  or  dispose  of  them 
otherwise  than  in  the  ordinary  course  of  trade.  Then  there 
is  a  covenant,  '  it  shall  be  lawful  for  the  said  mortgageor,  his 
executors  and  administrators,  to  hold,  make  use  of,  and  pos- 
sess the  said  premises  hereby  assigned,  or  intended  so  to  be, 
without  any  hinderance  or  disturbance  of  or  by  the  said  mort- 
gagee, his  executors,  administrators,  or  assigns,  provided  that 
the  total  principal  moneys  shall  not  exceed  ;f  300/  Taking 
all  these  provisions  together,  the  conclusion  is  arrived  at 
that  the  grantor  is  to  carry  on  his  business  in  the  ordinary 
course  of  trade ;  but  if  he  is  desirous  of  disposing  of  any- 
thing in  any  other  sense,  then  he  is  not  to  do  so  without 
consulting  the  grantee  and  obtaining  his  consent  —  as  if, 
for  instance,  he  required  to  move  the  goods  into  another 
house.  Here,  then,  is  the  case  of  a  horse-dealer  who  sends 
a  horse  for  sale  in  the  ordinary  course  of  his  business,  and  a 
bona  fide  purchaser  for  value  without  notice ;  and  the  ques- 
tion is,  whether  he  has  obtained  a  good  title  as  against  the 
mortgagee.  It  appears  to  me  that  this  case  is  quite  indis- 
tinguishable from  the  case  of  the  National  Mercantile  Bank 
V,  Hampson." '  In  the  case  last  mentioned,  a  bill  of  sale 
by  way  of  mortgage  was  made  of  the  growing  crops,  goods 
and  chattels  and  eflFects  which  were,  or  thereafter  should  be, 
on  a  certain  farm.  In  a  suit  by  the  mortgagee  against  a 
third  person  for  a  conversion  of  twelve  quarters  of  wheat 
comprised  in  the  bill  of  sale,  the  defence  was  that  the 
plaintiff  suffered  the  mortgageor  to  have  possession,  and 
enabled  him  to  hold  himself  forth  as  having  the  property  in 

«  L.  R.  5  Q.  B.  Div.  177  ;  j.  c,  49  L.  J.  (Q.  B.)  480. 
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the  wheat ;  and  that  the  defendant  bought  it  of  him  in  the 
ordinary  course  of  his  business,  and  without  notice  that  it 
did  not  belong  to  the  mortgageor.  The  Court  of  Queen's 
Bench  held  this  defence  to  be  good.'  "The  bill  of  sale 
clearly  did  not  disentitle  the  grantor  to  sell  in  the  ordinary 
course  of  his  business.  There  is  an  implied  license  to  a 
trader  who  gives  a  bill  of  this  kind,  to  cacry  on  his  trade." 
The  grantee  of  the  bill  of  sale  might  be  estopped  from 
disputing  the  tradesman's  right  to  g^ve  title  if  there  were 
evidence  that  the  latter  had  made  many  sales  and  the 
holder  of  the  bill  had  not  interfered.  The  right  of  a  trader 
to  deal  with  such  ought  to  be  secured  in  the  Bills  of  Sale 
Act,  says  Mr.  Justice  Lindley. 

But  a  trader  can  sell  only  in  the  ordinary  course  of  trade 
by  virtue  of  an  implied  license  in  a  bill  of  sale  he  has  given 
of  his  stock  in  trade  to  secure  money  borrowed,  arising  from 
a  power  reserved  to  hold  and  use  the  goods  without  hinder- 
ance  by  the  grantee  until  default;  and  where,  therefore,  he 
sells  fraudulently,  and  not  in  the  ordinary  course  of  trade, 
the  purchaser  acquires  no  title  to  the  goods  as  against  the 
mortgagee,  though  he  purchased  bona  fide  and  without 
notice  of  the  fraud.  The  purchaser  bought  of  one  who  had 
no  right  to  sell,  for  he  did  not  sell  in  the  only  way  in  which 
he  could  by  law  give  a  title."  "  It  has  been  suggested,"  said 
Lord  Coleridge,  C.  J.,  delivering  the  opinion,  "  that  this  was 
a  case  in  which  there  are  two  innocent  parties,  and  that  the 
one — namely,  the  grantee  of  the  bill  of  sale  —  who  enabled 
the  fraud  to  be  committed  must  therefore  bear  the  loss. 
But  that  doctrine  does  not  apply  to  this  case,  in  which  the 
property  was  taken  out  of  the  person  who  professed  to  sell,, 
and  was  vested  in  another  by  a  bill  of  sale  —  an  instrument 
known  to  law  and  recognized  by  Parliament." 

Where  the  rule  prevails  that  a  power  in  the  mortgageor 
to  sell  the  mortgaged  property  makes  the  mortgage  conclu- 
sively fraudulent,  it  is  held  that  if  the  mortgagee  knowingly 
permit  the  mortgageor  to  make  sales  in  the  ordinary  course 

'  National  Mercantile  Bank  v,  Hampson,  supra, 

«  Taylor  v.  McKeand.  49  L.  J.  (C.  P.  Div.)  563  (May  3,  1880). 
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of  business,  he  will  be  considered,  in  a  contest  with  a  pur- 
chaser of  the  remainder  of  the  property,  to  have  consented 
by  implication  to  such  sale,  and  he  therefore  cannot  object 
to  it.' 

An  agreement  that  a  mortgageor  may  retain  possession 
of  a  stock  of  goods  and  make  sales  in  the  usual  course  of 
trade,  other  goods  of  equal  value  being  substituted  for  those 
sold,  does  not  authorize  the  mortgageor  to  put  the  mort- 
gaged property  into  a  partnership  as  his  share  of  the  capital. 
Such  a  disposal  of  the  property  is  not  a  sale  in  the  ordinary 
course  of  business.' 

In  a  recent  Nebraska  case  it  appeared  that  a  bill  of  sale 
of  a  stock  of  goods  was  made  in  form  of  an  absolute  sale, 
but  with  a  verbal  defeasance,  so  that  the  transaction  was 
really  a  mortgage.  The  mortgageor  was  left  in  possession, 
and  continued  to  sell  the  goods.  At  the  trial,  the  judge 
charged  the  jury  that  if  they  found  there  was  no  actual  and 
bona  fide  change  of  ownership,  but  the  transaction  was 
intended  to  prevent  the  grantor's  creditors  from  taking  the 
goods,  the  grantee  could  not  recover.  The  Supreme  Court, 
however,  said  that  this  instruction  was  not  applicable  to  the 
facts  proven  in  the  case,  as  there  was  no  evidence  tending 
to  prove  that  the  bill  of  sale  was  given  for  any  such  purpose. 

The  mortgageor  sold  the  goods  to  a  creditor  of  his  own 
in  payment  of  a  debt ;  but,  inasmuch  as  the  purchaser  was 
chargeable  with  notice  of  the  fact  that  the  transaction  was  a 
mortgage,  he  acquired  no  title  by  the  purchase.  The  court 
said  that,  from  the  mortgageor's  remaining  in  possession  and 
continuing  to  sell  the  goods,  the  public  had  a  right  to  pre- 
sume he  had  authority  for  such  sales  from  the  mortgage; 
but  the  purchaser  in  this  case  had  no  right  to  presume 
authority  on  his  part  to  sell  the  mortgaged  goods  at  whole- 
sale to  pay  his  own  debt,  and  such  sale  would  convey  no 
title.3 

In  regard  to  the  recording  acts,  it  is  true  that  recording  a 

*  Ogden  v.  Stewart,  29  III.  122;  Bamett  v,  Fergus,  51  111.  352,  355. 

"  Barnard  v.  Eaton,  2  Cush.  294. 

3  Omaha  Book  Co.  v,  Sutherland   (Sup.  Ct.  Neb.  1880),  6  N.  W.  Rep.  63. 
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mortgage  simply  operates  as  a  substitute  for  a  change  of  pos- 
session. In  this  way  it  may  be  regarded  as  being  in  effect  a 
constructive  delivery  of  the  property.  It  does  not  directly 
affect  the  question  of  invalidity  in  a  mortgage,  except  it 
arise  from  the  absence  of  a  change  of  possession.  But  in- 
directly the  recording  acts  have  an  important  bearing  upon 
the  question  under  consideration.  The  general  purpose  of 
these  acts  is  to  enable  a  mortgageor  to  retain  possession  of 
the  mortgaged  property,  and  at  the  same  time  to  give  a  valid 
security  upon  it.  The  statutes  would  fail  in  accomplishing 
this  purpose  in  respect  to  important  classes  of  property  — 
namely,  merchandise  held  for  sale,  and'  property  consuma- 
ble by  use  —  if  the  rule  of  constructive  fraud  be  allowed  to 
intervene,  and  make  mortgages  of  all  such  property  void. 
The  policy  of  the  registry  laws  is  not  consistent  with  the 
policy  of  the  rule  making  void  mortgages  with  power  to  use 
and  sell  mortgaged  goods  in  the  usual  course  of  trade ;  and 
the  latter  rule  should  be  made  to  yield  to  the  more  impor- 
tant general  policy  of  the  registry  laws.     . 

In  this  connection  a  decision  by  Mr.  Justice  Strong,  of  the 
Supreme  Court,  rendered  in  the  Circuit  Court  for  the  District 
of  New  Jersey,  is  of  interest.'  The  case  arose  upon  a  mort- 
gage of  the  ordinary  goods  and  chattels  connected  with  a 
brewery,  including  lager-beer  there  manufactured  and  such 
property  as  the  mortgageor  might  afterwards  acquire  and 
place  in  the  brewery.  The  mortgageor  continued  in  pos- 
session. The  judge  of  the  District  Court  had  held  the 
mortgage  fraudulent  in  law,  relying  upon  the  authority  of 
Robinson  v.  Elliott ;  but  the  Circuit  Court,  Mr.  Justice  Strong 
delivering  the  opinion,  distinguished  the  case  before  it  from 
Robinson  v.  Elliott^  in  that  it  contained  no  express  agree- 
ment that  the  mortgageor  might  remain  in  possession,  though 
such  an  agreement  might  perhaps  be  fairly  inferred ;  and  also 
that  it  contained  no  stipulation  that  the  mortgageor  might 
sell  or  dispose  of  the  chattels  mortgaged,  for  his  own  use, 
or  for  any  purpose  at  all.     The  district  judge  had  noticed 

'  Miller  v,  Jones,  15  Nat.  Bank.  Reg.  150. 
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this  difference  between  the  present  case  and  that  in  Robin- 
son V,  Elliott,  but  thought  it  of  no  importance,  because,  as 
he  said,  through  all  the  years  of  the  existence  of  the  mort- 
gage, the  mortgaged  goods  were  continually  changing  with 
the  knowledge  and  assent  of  the  mortgagee,  and  he  could 
not  help  knowing  that  such  must  necessarily  follow  the 
mortgageor's  method  of  carrying  on  the  business.  Upon 
this  point  Mr.  Justice  Strong  said :  "  When  the  question  is 
whether  an  instrument  in  writing  is  of  itself  a  fraud  in  law, 
the  answer  must  be  made  in  view  of  the  instrument  alone. 
A  court  cannot  call  to  its  aid  a  presumed  or  assumed  collat- 
eral understanding  adverse  to  or  differing  from  the  written 
contract  of  the  parties.  The  existence  or  \ion-existence  of 
such  an  understanding  or  agreement  is  a  fact  which,  like 
other  facts,  must  be  found  by  the  jury.  Certainly  must  this 
be  so  when  the  conduct  of  the  parties  after  the  mortgage 
was  made  is  relied  upon  as  proof  of  the  collateral  parol 
understanding.  In  such  case  the  fraud  or  honesty  of  the 
attempted  transfer  of  the  property  is  dependent  for  its 
proof  upon  a  mingled  body  of  evidence,  partly  parol  and 
partly  written,  which,  of  course,  must  go  to  the  jury.  I 
think,  therefore,  the  District  Court  erred  in  concluding,  upon 
the  supposed  authority  of  Robinson  v.  Elliott,  that  the  mort- 
gage under  consideration  in  this  case  was  fraudulent  in  law." 

Upon  the  general  question  involved  in  Robinson  v,  Elliott, 
the  learned  judge,  after  remarking  that  it  had  in  many  cases 
been  decided  that  a  mortgage  of  chattels  which  permits  the 
mortgageor  to  remain  in  possession,  and  to  dispose  of  the 
goods  in  the  ordinary  course  of  his  business,  is  not  of  course 
fraudulent  as  a  matter  of  law,  further  said :  — 

"  The  English  registration  acts  and  those  of  many  of  our 
States  have,  at  least,  for  their  object,  protection  of  both  the 
mortgageor  and  mortgagee,  in  the  retention  of  possession 
and  use  by  the  former;  and  this  without  any  wrong  to  other 
creditors,  for  provision  is  made  for  notice  to  them.  But  the 
retention  of  possession  by  the  mortgageor  involves,  neces- 
sarily, the  consumption  in  a  greater  or  less  degree  of  the 
thing  mortgaged.     All  personal  property  is  consumed  more 
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or  less  by  its  use ;  certainly  the  use  involves  a  constant  de- 
preciation in  value.     If,  therefore,  authorized  consumption 
of   the  chattels  mortgaged  renders  the  mortgage  in  all  cases 
frstudulent  in  law,  it  follows  that  no  valid  mortgage  of  chat-   « 
^els  can  be  made  which  stipulates  for  continued  possession 
by  the  mortgageor.     Then  the  registration  acts  are  totally 
inoperative.     But  this  is   nowhere  claimed.     It  was  not  in 
Robinson  v.  Elliott.     It  has   been   held,  indeed,  in   a   few 
States,  that  a  chattel  mortgage  which   stipulates   that  the 
mortgageor  may  continue  in  possession  and  sell  the  goods 
in  the  ordinary  course  of  business  is  constructively  fraudu- 
lent, but  the  doctrine  is  denied  in  England,  in  Maine,  Massa- 
chusetts, Iowa,  and  Michigan." 

But  the  matter  which  gives  the  present  writer  occasion 
for  again  referring  to  the  subject  in  the  pages  of  this  Review 
is  the  question  of  preponderance  of  authority.  The  writer's 
former  statement  was,  that  the  States  and  Territories  of  the 
United  States  which  had  passed  upon  the  eflfect  of  a  reser- 
vation in  a  mortgage  of  a  power  in  the  mortgageor  to  sell 
the  mortgaged  goods  in  the  usual  course  of  trade  were 
equally  divided :  twelve  States  holding  that  such  a  reserva- 
tion has  the  effect  of  making  the  transaction  fraudulent 
per  se,  and  twelve  holding  that  such  a  reservation  at  most 
affords  only  prima  facie  evidence  of  fraud. 

Since  writing  that  article  the  question  has  been  discussed 
and  determined  by  the  courts  of  three  more  States. 

In  Colorado,  it  seems  that  a  mortgage  of  a  merchant's 
stock  of  goods  is  void  as  against  his  creditors  if  the  mort- 
gragee  voluntarily  allows  him  to  continue  to  carry  on  his 
business  and  sell  the  goods  in  the  usual  course.' 

In  Kansas,  a  mortgage  upon  a  stock  of  goods,  with  a 
stipulation  that  the  mortgageor  shall  remain  in  possession, 
and  accompanied  by  a  subsequent  agreement,  outside  the 
oiortgage,  that  the  mortgageor  may  continue  to  dispose  of 
the  goods  in  the  ordinary  course  of  business  and  use  a  por- 
tion of  the  proceeds  for  the  support  of  his  family,  paying 
the    remainder  over  in  discharge  of  the  mortgage  debt,  is 

'  City  National  Bank  v.  Goodrich,  3  Col.  139. 
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not  fraudulent  and  void  as  against  creditors  and  subsequent 
purchasers,  but  will  be  upheld  or  condemned  according  as 
the  arrangement  is  entered  into  and  carried  out  in  good 
faith  or  not*  "  The  mortgageor,  if  he  keeps  the  possession, 
may  as  well  make  the  sales  as  a  stranger.  He  acts  in  that 
respect  as  a  quasusigent,  at  least,  of  the  mortgagee,  and  as 
such  agent  and  salesman  is  entitled  to  compensation  for  his 
services.  Doubtless  such  arrangements  are  liable  to  abuse, 
and  should  always  be  closely  scanned ;  but  still,  they  are 
not  absolutely  and  in  all  cases  to  be  adjudged  void  as  matter 
of  law." « 

In  Oregon,  where  it  appears  either  on  the  face  of  the 
mortgage  or  by  parol  evidence  that  the  mortgagee  of  per- 
sonal property  has  given  to  the  mortgageor  an  unlimited 
power  to  dispose  of  the  property  mortgaged,  for  the  use  of 
the  mortgageor,  the  mortgage  is  pronounced  void  as  to  pur- 
chasers and  attaching  creditors  of  the  mortgageor.  The 
statutory  provision  that  a  mortgage  not  followed  by  a  con- 
tinued change  of  possession,  in  case  the  instrument  be  not 
duly  filed,  creates  a  presumption  of  fraud,  disputable  by 
showing  that  it  was  in  fact  made  in  good  faith  for  a  suffi- 
cient consideration  and  without  intent  to  defraud  creditors, 
does  not  reach  or  affect  a  mortgage  duly  filed,  and  objec- 
tionable only  by  reason  of  an  agreement  between  the  par- 
ties that  the  mortgageor  may  sell  the  mortgaged  goods. 
The  statute  is  silent  as  to  the  effect  of  such  an  agreement ; 
and  when  this  fact  is  made  to  appear,  it  becomes  a  question 
of  law  for  the  court  to  determine  what  shall  be  its  legal 
efTect.s 

The  courts  of  two  States  seem  to  have  changed  position 
upon  this  question.  The  present  writer  had  placed  the 
State  of  Mississippi  in  the  list  of  States  in  which  a  reserva- 
tion of  a  power  of  sale  by  the  mortgageor  was  regarded  as 
making  the  mortgage  only  prima  facie  fraudulent.     A  later 

'  Frankhouser  v,  Ellett,  22  Kan.  127,  150;  s.  c,  31  Am.  Rep.  171,  and  note 
(Horton,  C.  J.,  dissenting). 

*  Frankhouser  v.  EUett,  supra,  per  Brewer,  J. 
3  Orton  V.  Orton,  7  Or.  478. 
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decision,  however,  seems  to  render  this  classification  erro- 
neous ;  for  it  is  there  held  that  a  mortgage  which  conveys 
an  entire  stock  of  goods  on  hand,  and  all  goods  which  the 
mortgageor  may  during  the  continuance  of  the  mortgage 
add  thereto,  and  all  notes  and  accounts  and  other  forms  of 
credit  for  which  such  goods  may  be  sold,  and  which  pro- 
vides also  that  the  mortgageor  may  remain  in  possession 
and  carry  on  the  business,  is  fraudulent  as  to  creditors. 
Such  a  mortgage  contemplates  that  the  business  shall  be 
continued  in  the  customary  way  of  buying  and  selling,  and 
that  it  shall  attach  to  the  substituted  goods  and  to  the  credits 
taken  for  the  goods  sold ;  and  its  effect  is  to  exclude  other 
creditors  from  intermeddling  during  the  term  of  the  mort- 
gage, and  consequently  to  hinder  and  delay  them.  This 
intent  being  deduced  from  a  construction  of  the  instrument, 
without  inquiring  into  or  finding  any  fact  outside  of  it,  the 
mortgage  is  invalid  in  law.^ 

On  the  other  hand,  the  doctrine  of  conclusive  fraud  in 
such  cases  having  formerly  been  adopted  in  Texas,  that 
doctrine  has  since  been  rejected.  In  Peiser  v,  Peticolas 
there  were  strong  expressions  in  the  opinion  of  the  justice 
who  pronounced  the  judgment  which  seemed  to  give  coun- 
tenance to  the  conclusion  that  a  mortgage  upon  a  stock  of 
goods  where  the  mortgageor  retains  possession,  and,  with 
the  knowledge  and  consent  of  the  mortgagee,  sells  them 
in  the  usual  course  of  trade  and  applies  the  proceeds  to 
replenish  the  stock,  is  fraudulent  in  law  as  to  third  persons 
although  it  be  recorded."  It  was  declared  that  there  should 
be  a  marked  and  well-defined  distinction,  upon  reason  and 
public  policy,  drawn  between  a  mortgage  with  power  simply 
to  retain  possession,  and  one  with  power  to  retain  possession 
and  dispose  of  the  property  as  though  the  absolute  title  and 
right  of  disposition  still  belonged  to  the  mortgageor. 

But  in  a  later  case  the  Supreme  Court  of  the  State  qualify 

*  Hannan  v,  Hoskins,  56  Miss.  142. 

'  Peiser  v.  Peticolas,  50  Texas,  638;  j.  c,  32  Am.  Rep.  621 ;  8  Reporter, 
408  (following  Robinson  v,  Elliott,  22  Wall.  513).  And  see  Crow  v.  Red 
River  County  Bank,  52  Texas,  362. 
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and  restrict  the  decision  in  that  case,  saying  that  the  court 
in  that  case  was  exercising  the  blended  functions  of  court 
and  jury;  and,  moreover,  that  the  facts  of  the  case  were 
peculiar,  in  that  possession  and  right  to  sell  were  conferred 
upon  the  mortgageor  for  an  indefinite  duration. 

Upon  the  main  question,  the  court  in  the  later  case 
squarely  hold  that  a  mortgage  which  authorizes  the  mort- 
gageor to  retain  possession  and  to  continue  selling  in  the 
usual  course  of  trade  until  default,  is  not,  per  se,  fraudulent 
and  void.  Chief  Justice  Moore,  speaking  for  the  court,  said  : 
"  While  there  is,  no  doubt,  great  conflict  in  the  decisions 
upon  the  point,  we  are  not  prepared  to  say  that  such  a  stipu- 
lation in  a  deed  of  trust,  without  reference  to  the  facts,  is 
legal  fraud.  In  our  opinion,  the  weight  of  authority  is 
against  it.  To  hold  that  authority  to  sell  in  his  usual  course 
of  business  invalidates  the  deed,  would  virtually  deny  to  a 
trader  the  right  to  give  a  mortgage  upon  his  stock  for  ever 
so  short  a  time,  and  however  inconsiderable  the  debt  might 
be  in  comparison  with  the  mortgaged  property,  or  however 
clearly  the  facts  might  demonstrate  that  there  was  no  intent 
or  purpose  to  defraud."  ' 

In  a  few  other  States  there  are  very  recent  decisions  which 
are  of  interest  enough  to  note  here,  although  they  do  not 
change  the  position  of  the  States  upon  this  question.  It 
will  be  noticed,  however,  that  they  qualify  and  restrict  the 
doctrine  of  conclusive  fraud  as  applied  to  this  reservation 
of  a  right  of  sale  in  the  mortgageor.  Thus,  in  New  Hamp- 
shire, where  this  doctrine  has  heretofore  been  held  in  its 
strictest  form,  in  the  latest  case  upon  this  subject  the  quali- 
fication is  made  that  a  mortgageor  may,  as  agent  of  the 
mortgagee,  sell  the  property  for  the  purpose  of  applying  the 
proceeds  to  the  payment  of  the  mortgage  debt ; '  but  the 
proceeds  in  such  case  must  be  applied  to  the  mortgage  debt, 

*  Scott  V.  Alfred  (decided  March  12,  1880),  3  Texas  L.  J.  593  (citing 
Fletcher  v.  Morey,  2  Story,  555). 

'  Gen.  Laws  1878,  chap.  137,  sect  13,  prohibits  sales  by  the  mortgageor 
without  the  consent  of  the  mortgagee  in  writing,  upon  the  mortgage,  and  re* 
corded. 
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whether  they  are  actually  paid  over  to  the  mortgagee  or 
not.  Any  understanding  that  the  mortgageor  may  sell  the 
property  for  his  own  benefit  without  accounting  for  the 
proceeds,  will  invalidate  the  mortgage.  This  would  be  a 
trust  inconsistent  with  the  legitimate  purposes  of  the  mort- 
gage, and  would  establish  a  legal  presumption  of  a  fraudu- 
lent intent  to  protect  the  mortgageor  in  the  enjoyment  of 
the  property.  But  there  is  no  secret  trust  when  the  sale  is 
honestly  made  for  the  purpose  of  extinguishing  the  mort- 
gage debt.  The  existence  of  a  secret  trust  is,  moreover,  a 
question  of  fact ;  and  only  the  resulting  fraud  is  an  inference 
of  law.  Fraud  is  not  to  be  conclusively  inferred  from  the 
mortgagee's  omission  to  declare,  in  a  written  permission  of 
sale,  that  the  proceeds  are  to  be  applied  towards  the  extin- 
guishment of  the  debt,  and  not  retained  for  the  benefit  of 
the  mortgageor.  The  written  consent  may  be  explained. 
If,  in  fact,  the  mortgageor  act  as  agent  of  the  mortgagee  in 
making  sales,  this  may  be  shown,  and  the  proceeds  will  then 
be  regarded  as  applied  upon  the  mortgage  as  soon  as  they 
reach  the  agent's  hands.  There  can  be  no  inference  of  fraud 
or  secret  trust  under  such  circumstances.* 

'  Wilson  V,  Sullivan,  58  N.  H.  260;  9  Reporter,  614.  In  this  case  the  mort- 
gagee indorsed  upon  the  mortgage,  at  the  time  of  its  execution,  the  following : 
"Consent  is  hereby  given  to  the  mortgageors'  selling  the  within  mortgaged 
property  at  their  store  in  Suncook,  in  the  regular  and  usual  way  of  retail  trade ; 
subject,  however,  to  the  right  of  the  mortgagee  to  revoke  this  consent  at  his 
pleasure."  Mr.  Justice  Foster,  delivering  the  opinion  of  the  court,  said :  **  In 
the  case  of  a  recorded  mortgage,  the  retention  of  possession  is  of  course  objec- 
tionable ;  but  the  selling  of  the  goods  occupies  the  same  position  in  respect  to 
the  mortgage  that  the  mere  retention  and  use  of  the  goods  does  in  respect  to 
an  absolute  sale.  By  our  statute,  a  sale  by  the  mortgageor  is  as  permissible  as 
retention  of  possession.  The  permission  undoubtedly  raises  a  presumption, 
prima  facie,  of  a  secret  trust,  and  the  secret  trust  being  shown,  the  fraudulent 
intent  is  conclusively  presumed ;  but  as  the  intention  may  be  explained  in  the 
case  of  retention  of  property  by  the  vendor  after  sale,  so  may  the  sale  of  the 
goods  by  the  mortgageor.  The  explanation  need  not  be  expressed  in  the 
written  consent  The  settled  rule  that  the  written  consent  may  be  explained, 
necessarily  implies  that  it  may  be  explained  by  evidence  not  contained  in  the 
writing  itself.  *  ♦  *  There  is  no  secret  trust  when  it  appears  from  all  the 
evidence  that  the  permitted  sale  is  honestly  made  for  the  purpose  of  extin- 
guishing the  mortgage  debt,  and  not,  except  incidentally,  for  the  advantage 
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In  a  recent  case  in  Missouri,  it  was  decided  that  the  court 
will  not  hear  extrinsic  evidence  to  the  eflFect  that  the  parties 
intended  that  the  mortgageor  should  continue  to  make  sales 
in  the  usual  course  of  business,  and  on  such  evidence,  as  a 
matter  of  law,  pronounce  the  mortgage  void.     Neither  will 
the  court  imply  a  power  of  sale  in  the  mortgageor  from  the 
nature  of  the  mortgaged  goods ;  as,  for  instance,  the  power 
will  not  be  implied  because  the  mortgage  is  made  by  a  firm 
of  druggists,  of  "  all  their  stock  of  drugs  and  fixtures  con- 
tained in  their  drug-store."     It  appeared  from  the  terms  of 
the  mortgage  that  the  mortgageor  was  to  remain  in  posses- 
sion ;  but  there  was  not  a  syllable  in  the  instrument,  say  the 
court,  from  which  it  could  be  fairly  implied,  much  less  from 
which  it  must  necessarily  be  implied,  that  the  mortgageor 
was  to  have  the  power  to  sell.     "  We  are  not  unmindful  of 
the  fact  that  the  property  conveyed  was  merchandise  which 
was  purchased  and  held,  up  to  the  date  of  the  mortgage,  for 
the  purpose  of  being  sold.     This  fact,  however,  cannot  vary 
the  interpretation  of  the  deed.     It  may  give  rise  to  conjec- 
ture, but,  as  was  observed  by  Judge  Napton  in  the  case  of 
Voorhis   v,   Langsdorf,*   courts  are  not  warranted   in  pro- 
nouncing deeds  to  be  void  upon  conjecture  merely."     Under 
the  Registry  Act,  personal  property  of  every  character  may 
be  safely  left  in  the  possession  of  the  grantor.     "  No  excep- 

of  the  mortgageor.     Such  a  sale  and  such  an  application  of  the  proceeds  has 
no  tendency  to  hinder,  delay,  or  defraud  the  unpreferred  creditors. 

"  Where  the  mortgagee,  by  written  and  recorded  consent,  permits  the  mort- 
gageor, as  his  agent,  to  sell  the  goods  as  the  mortgagee's  goods  and  to  receive 
the  money  as  the  mortgagee's  money,  the  proceeds  thus  received  by  the  agent 
being  the  property  of  the  mortgagee  in  the  hands  of  his  agent,  the  mortgageor* 
the  transaction  is  lawful  and  valid,  and  an  agreement  that  all  this  may  be  done 
(when  a  written  consent  to  the  sale  of  the  goods  is  recorded)  is  a  lawful  agree- 
ment In  the  case  before  us,  if  no  actual  fraud  or  secret  trust  is  disclosed ; 
if  the  mortgageor,  in  selling  the  goods  and  retaining  the  proceeds,  is  regarded 
simply  as  the  agent  of  the  mortgagee ;  and  if  those  proceeds,  as  soon  as  they 
reach  the  hands  of  the  agent,  be  regarded  as  applied  and  the  debt  pro  (onto 
extinguished,  whether  the  money  has  actually  passed  from  the  hands  of  the 
agent  to  those  of  the  principal  or  not,  it  is  difficult  to  see  how  any  legal 
inference  of  fraud  or  of  a  secret  trust  can  be  said  to  result  frem  such  circum- 
stances." 

«  31  Mo.  451. 
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tion  is  made  by  the  statute,  and  this  court  has  no  power  to 
create  one.  No  matter  what  may  be  the  character  of  the 
property  or  the  business  of  the  grantor,  the  very  stipulations 
of  the  deed  that  the  property  shall  be  held  to  secure  the 
debt,  and  that  upon  default  in  payment  the  mortgagee  may 
take  possession  thereof  and  sell  the  same,  are,  in  effect, 
stipulations  that  the  grantor  will  not  sell  it ;  and  unless  there 
are  other  provisions  in  the  deed  expressly  authorizing  the 
grantor  to  sell,  or  from  which  it  must  necessarily  be  implied 
that  he  has  a  power  to  sell,  the  deed  cannot  be  held  void 
upon  its  face." ' 

Recurring  again  to  the  matter  of  the  preponderance  of 
authority,  the  writer  sees  no  occasion,  other  than  that  aris- 
ing from  the  new  decisions  mentioned  above,  to  change  the 
conclusion  he  came  to  in  his  former  article.  He  therefore 
reasserts  that  the  State  courts  which  have  passed  upon  this 
question  are  equally  divided.  The  courts  of  thirteen  of  the 
States  hold  to  the  doctrine  that  a  mortgageor's  possession 
of  mortgaged  goods  with  power  of  disposal  does  not  make 
the  transaction  fraudulent  per  se,  but  at  most  only  prima 
facie  evidence  of  fraud,  which  is  a  question  of  fact  for  the 
jury,  upon  all  the  evidence  and  the  surrounding  circum- 
stances of  the  case.  These  States  are  Alabama,  Georgia, 
Iowa,  Kansas,  Kentucky,  Maine,  Maryland,  Massachusetts, 
Michigan,  New  Jersey,  North  Carolina,  Rhode  Island,  and 
Texas.  On  the  other  hand,  the  courts  of  fourteen  other 
States  —  namely,  those  of  Colorado,  Illinois,  Indiana,  Min- 
nesota, Mississippi,  Missouri,  Nebraska,  New  Hampshire, 
New  York,  Ohio,  Oregon,  Tennessee,  Wisconsin,  and  Vir- 
ginia—  have,  in  some  form,  declared  the  doctrine  that  a 
mortgageor's  possession  of  the  mortgaged  goods  with  power 
to.  sell  them  is  conclusively  fraudulent,  and  must  be  so  pro- 
nounced by  the  court  as  a  matter  of  law. 

The  District  and  Circuit  Courts  of  the  United  States  are 
also  about  equally  divided  upon  this  question.  There  is  a 
single  decision  of  the  Supreme  Court  which  asserts  the  doc- 

'  Weber  v.  Armstrong,  70  Mo.  217  (overruling  Lodge  v,  Samuel,  50  Mo. 
204). 
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trine  of  constructive  fraud  in  such  cases,  but  it  is  doubtful 
whether  this  decision  would  be  followed  in  another  case. 
The  settled  doctrine  in  England  is,  that  there  is  no  con- 
structive fraud  in  such  cases. 

The  writer  of  the  reply  claims  that  Maryland,  Rhode 
Island,  Georgia,  and  North  Carolina  should  not  be  placed 
in  the  first-named  list  of  States ;  but  further  examination 
has  only  confirmed  the  claim  that  they  are  rightly  placed 
there. 

Thus,  as  to  Rhode  Island,  this  claim  is  rendered  certain 
by  a  decision  which  had  not  been  published  in  full  when  the 
former  article  appeared.  Upon  the  question  of  fraud  the 
court  say :  **  While  in  some  States  a  mortgage  containing  a 
power  to  sell  and  replace,  or  where  the  mortgageor  retains 
possession,  has  been  held  to  be  therefore  void,  such  has 
not  been  the  doctrine  in  this  State.  Here,  the  question 
whether  such  a  mortgage  is  fraudulent,  or  not,  is  a  fact  for 
the  decision  of  the  jury,  upon  the  circumstances  and  evi- 
dence in  the  particular  case."* 

In  regard  to  the  position  of  the  State  of  Georgia  upon 
this  question,  the  enactment  of  the  statute  of  the  State 
authorizing  mortgages  of  changing  stocks  of  goods  tends 
to  show  that  such  a  mortgage  was  not  there  esteemed  con- 
clusively fraudulent.  The  opinion  of  the  court  in  the  case 
of  Goodrich  v,  Williams »  does  not  afford  any  indication 
that  the  court  would,  except  for  the  statute,  regard  such  a 
mortgage  fraudulent  in  law.  The  point  made  by  the  court 
in  that  case  was,  that  while  a  mortgage  may  cover  a  stock 
of  goods  as  it  changes  by  purchases  and  sales,  yet  it  can 
only  cover  an  amount  equal  to  what  was  on  hand  at  the 
time.  "  The  permission  to  give  such  a  mortgage,  though  a 
very  convenient  privilege,  is  one  very  easily  used  to  commit 
fraud,  and  we  think  the  spirit  of  the  Code,  as  well  as  public 
policy,  requires  it  to  be  limited  as  we  have  limited  it.  We 
have  known  of  several  cases  where  mortgages  of  this  char- 
acter have  been  given  with  a  small  stock  of  goods  at  the 

»  WiUiams  v.  Winsor,  12  R.  I.  9.  ,  55  q^  ^^ 
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case  is  now  before  us  with  the  evidence  offered  on  the  one 
side  to  rebut,  and  on  the  other  to  strengthen  and  sustain  the 
presumption.  The  judge  who  tried  the  cause  and,  by  con- 
sent of  parties,  passed  upon  the  facts,  held  that  it  was  not 
rebutted.  We  will  examine  the  proof  of  the  *  facts  outside 
of  the  deed,'  and  see  what  is  its  force  and  effect."  After 
examining  the  evidence  offered  to  rebut  the  presumption 
of  fraud  raised  by  the  instrument  itself,  he  said:  "The  sur- 
rounding facts  of  this  case  and  the  uses  made  of  the  goods, 
the  possibility  of  which  brought  the  mortgage  to  the  very 
verge  of  condemnation  as  fraudulent  upon  its  face,  but 
strengthen  instead  of  impairing  the  force  of  the  presump- 
tion, which  is  said  to  be  almost  impossible  successfully  to 
repel." 

The  learned  author  of  the  reply  makes  a  list  of  sixteen 
States  in  which  the  doctrine  which  he  advocates  is  adopted, 
by  including  among  them  the  States  of  North  Carolina,  Con- 
necticut, and  Pennsylvania.  North  Carolina,  as  we  have 
already  seen,  clearly  belongs  in  the  list  in  which  we  have 
placed  it.  In  Connecticut,  the  question  has  not  been  passed 
upon.  But  there  is  reason  to  suppose  that 'the  doctrine  of 
fraud  in  fact  will  be  applied  in  Connecticut  when  the  ques- 
tion is  raised.'  Yet  this  State  has  been  claimed  as  an 
authority  in  favor  of  the  doctrine  of  constructive  fraud,  upon 
the  strength  of  the  following  cases :  In  Beers  v,  Botsford,' 
Williams,  C.  J.,  said:  "The  court  have  decided  that  when 
the  question  is  whether  a  conveyance  is  in  fact  fraudulent,  it 
is  a  matter  which  we  cannot  in  this  court  decide.  Where 
the  question  arises,  upon  certain  facts  found,  whether  these 
facts  constitute  a  deed  fraudulent  in  law,  the  fraud  is  the 
judgment  of  law  upon  the  facts  and  intents."  To  the  same 
effect  is  Pettibone  v,  Stevens.3  In  Bishop  i>,  Warner,-*  the 
question  before  the  court  was  the  effect  of  a  colorable  change 
of  possession  of  personal  property  under  a  mortgage   not 

»  Walker  v,  Vaughn,  33  Conn.  577 ;  Rowan  v,  Sharpe's  Rifle  Man.  Co..  29 
Conn.  282;  Calkins  v.  Lockwood,  16  Conn.  276. 
"13  Conn.  146,  154;  6  South.  L.  Rev.  112. 
3  15  Conn.  19,  26.  4  19  Conn.  460. 
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recorded.      "For  about  a  year  after  the   possession    was 
first  formally  delivered,  up  to  the  time  of  the  attachment^ 
the  mortgageors  were  carrying  on  an  extensive  manufactur- 
ing business  with  the  mortgaged  property :  supplying  their 
customers  from  day  to  day,  selling  the  carriages  as  they 
were  finished  and  they  were  able  to  find  purchasers ;  and 
yet  no  account  of  the  avails  was  at  any  time  taken.     Can 
anything  short  of  direct  and   positive  evidence  of  the  fact 
more  clearly  or  satisfactorily  show  that  the  possession,  from 
time  to  time  delivered  to  the  different  assignees  of  the  mort- 
gages, was  merely  formal  and  pretended :  that  it  was  done 
only  because  its  tendency  was  to  keep  creditors  off?     Such 
a  possession,  surely,  is  no  better  than  none ;  if  anything,  it 
is  rather  worse  than  none.     An  entire  neglect  to  take  pos- 
session renders  a  sale  or  mortgage  constructively  fraudulent, 
and  in  some  cases,  undoubtedly,  is  conclusive  evidence  of 
a  fraudulent  trust,  when  there  is  none  such  in   fact.     But 
where  the  possession  is  only  colorably  changed,  the  parties 
themselves  knowing  and  admitting  that  its  tendency  is  to 
keep  creditors  off,  it  can  hardly  be  otherwise  than   such 
was  its  principal  object,  and  therefore   fraudulent  in  fact. 
On  the  ground  that  there  was  no  real  change  in  the  pos- 
session of  this  property,  and  that  there  was  no  evidence  in 
the  case  that  authorized  the  jury  to  find  any  such  change 
of  possession,  we  are  satisfied  that  it  remained  liable  to 
attachment." 

But  these  cases  do  not  touch  the  question  of  the  effect  of 
a  power  of  sale  reserved  to  the  mortgageor. 

Pennsylvania  is  claimed  as  an  authority  for  the  doctrine 
of  constructive  fraud,  and  the  following  cases  have  been 
adduced  in  support  of  that  claim ;  but  they  do  not  support 
the  claim  in  the  least. 

The  case  of  Welsh  v,  Bekey '  arose  upon  a  mortgage  of 
growing  crops,  which  was  not  accompanied  by  any  delivery 
of  possession  or  other  indicia  of  ownership,  and  it  was  in 
consequence  declared  fraudulent.  Clow  v.  Woods'  was  a 
similar  case.     The  question  was  one  of  delivery  and  posses- 

*  I  Pa.  57.  «  5  Serg.  &  R.  275. 

VOL.  VH.  NO.  I.  Q 
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sion.  Duncan,  J.,  said :  "  The  security  by  mortgage  of  lands 
depends  on  the  title  and  on  the  regfistry ;  of  a  mortgagee  or 
pawnee  of  personal  property,  on  the  right  of  the  mortgageor 
or  pawnor,  and  on  the  delivery  of  the  chattel  mortgaged  or 
pledged ;  the  custody  and  possession  of  which  is  to  remain 
in  him  or  be  detained  by  him  as  a  security  for  his  debt 
It  therefore  appears  to  me  that,  by  the  principles  of  the 
common  law  and  the  settled  construction  of  the  statutes 
of  Elizabeth,  to  a  mortgage  of  chattels  delivery  is  neces- 
sary ;  that  every  such  mortgage,  when  the  parties  stand  in 
relation  of  debtor  and  creditor,  unaccompanied  with  such 
possession  as  the  subject-matter  is  capable  of,  is  fraudulent 
and  void  against  all  other  creditors." 

The  case  of  Hower  v,  Geesaman  *  has  no  bearing  whatever 
upon  the  question  under  consideration.  There,  a  debtor, 
reciting  his  insolvency,  made  a  general  assignment  of  ''  all 
his  estate,  real,  personal,  and  mixed,"  to  trustees,  to  sell  the 
same  with  all  convenient  speed  and  pay  all  his  debts,  with 
preferences  to  certain  creditors,  and  return  the  surplus  to 
the  assignor.  The  assignees  did  not  take  possession,  but,  on 
the  contrary,  the  assignor  continued  his  business,  which  was 
that  of  a  tavern-keeper  and  hat-maker,  as  before.  The  court 
say :  ''  We  are  all  of  opinion  that  the  deed  of  assignment 
was  null  and  void  as  against  creditors,  and  fraudulent  in  law. 
The  deed  is  absolute  upon  the  face  of  it.  The  g^ntor 
retained  possession.  He  held  and  used  the  property  as 
before ;  sold  and  disposed  of  it  as  his  own.  To  make  such 
a  deed  valid  in  any  case,  the  possession  must  accompany 
and  follow  the  transfer." 

The  transaction  was  not  a  mortgage,  or  anything  in  the 
nature  of  a  mortgage.  It  was  a  voluntary  assignment  for 
the  benefit  of  creditors,  and  as  such  was  clearly  void. 

But  it  is  said  that  "  the  later  case  of  McKibbin  v.  Martin' 
exhibits  the  very  pronounced  views  of  the  Supreme  Court 
of  this  State  upon  the  question."  The  question  in  this  case 
was  whether,  upon  the  sale  of  the  furniture  of  a  hotel,  the 

«  17  Serg.  &  R.  351.  •  64  Pa.  St.  352. 
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purchaser  had  taken  such  actual  possession  or  control  of  the 
property  as  to  make  the  sale  valid  against  the  creditors  of 
the  vendors,  or  whether  the  possession  was  merely  colorable 
and  the  sale  fraudulent.  The  vendee  was  the  father  of  the 
vendors,  and  all  the  parties  had  lived  together  at  the  hotel 
and  had  assisted  in  conducting  it  before  the  sale,  and  con* 
tinned  to  do  so  afterwards  in  very  much  the  same  manner. 
The  transaction  was  not  a  mortgage,  but  a  sale.  No  one 
ever  called  it  a  mortgage.  Distinctions  between  fraud  in 
fact  and  fraud  in  law  were  noticed  by  the  court ;  and  it  was 
declared  that  the  retention  of  possession  of  chattels  by  the 
vendor  is  a  fraud  in  law  whenever  they  are  capable  of 
delivery,  and  no  honest  and  fair  reason  can  be  given  for 
his  not  giving  up  possession  to  the  vendee. 

This  reexamination  of  the  question  of  the  preponder« 
ance  of  authority  establishes,  it  is  submitted,  the  claim  orig- 
inally made,  that  the  doctrine  of  conclusive  fraud  arising 
from  a  power  to  sell  in  the  usual  course  of  business,  reserved 
to  a  mortgageor,  is  not  supported  by  any  preponderance  of 
authority. 

BOSTON.  Mareh.  ,88a  LEONARD  A.  JONES. 
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A  Manual  op  Medical  Jurisprudence.  By  Alfred  Swains  Taylor, 
M.D.,  F.R.S.,  etc.  Eighth  American  Edition,  containing  the  author's  latest 
notes,  made  expressly  for  this  edition.  Edited,  with  additional  notes  and 
references,  by  John  J.  Reese,  M.D.,  etc.  Philadelphia:  Henry  C.  Lea's 
Son  &  Co.     1880.     8vo.,  pp.  xvii,  933. 

Our  remarks  on  this  treatise  are  intended  rather  as  a  critical 
notice  than  as  an  extended  review.  We  have  attempted  to  direct 
attention  to  the  salient  features  of  the  work,  and,  while  hazarding 
a  few  observations  on  the  medical  learning,  have  expended  the 
force  of  our  criticism  on  the  book  as  viewed  from  the  stand -point 
of  a  lawyer.  We  wish  particularly  to  be  understood  as  simply 
raising  queries  on  the  medical  points  noticed,  and  not  as  in  any 
sense  disputing  the  positions  taken  by  the  celebrated  author. 

In  the  chapters  devoted  to  Human  Reproduction  and  allied  topics, 
we  think  that  hardly  enough  stress  has  been  laid  on  the  possibility 
of  the  menstruation  continuing  in  the  human  female  after  concep- 
tion has  taken  place.  Intimately  connected  with  this  are  the 
questions  of  superfecundation  and  superfoetation.  We  think  the 
author  hardly  full  enough  on  these  topics.  Again :  the  text  would 
mislead  one  not  learned  as  an  accoucheur  in  regard  to  the  value  of 
ballottement  as  a  sign  of  pregnancy.  The  plain  inference  from  the 
text  is  that  this  indication  is  useful  in  deciding  the  question  of 
pregnancy  from  the  fifth  month  until  term.  Does  it  not,  however, 
cease  to  be  of  value  after  the  seventh  month?  Under  the  same 
head  we  notice  an  absence  of  the  valuable  diagnostic  sign  of  in- 
termittent uterine  contractions.  The  importance  of  this  p)eculiar 
action  of  the  gravid  uterus  was  first  pointed  out,  we  believe,  by 
Dr.  Braxton  Hicks,  and,  if  we  are  correctly  informed,  is  consid- 
ered by  many  as  inferior  only  to  the  pulsations  of  the  foetal  heart  in 
diagnosticating  pregnancy.  An  undue  importance  seems  to  us  to 
be  attached  by  Dr.  Reese  (the  American  editor)  to  the  bluish  or 
violet  hue  of  the  vagina  as  indicative  of  conception.  This  color 
has  been  observed  as  an  accompaniment  of  the  catamenial  flow. 
Again,  the  author  has  not  madt^  as  clear  to  our  mind  as  some 
other  writers  the  difference  between  the  corpora  lutea  of  pregnancy 
and  those  of  menstruation. 
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We  think  that  more  might  well  have  been  said  with  reference  to 
the  very  important  question  of  protracted  gestation,  and  espe- 
cially might  an  argument  in  support  of  the  possibility  of  gestation 
being  prolonged  have  been  drawn  from  the  facts  observed  among 
the  lower  animals.  It  is  common  knowledge  with  all  large  stock- 
breeders that  a  mare  or  a  cow  may  carry  its  foetus  as  long  as  forty 
days  beyond  the  usual  period.  This  fact  is  especially  valuable,  in- 
asmuch as  conception  in  these  cases  can  always  be  reckoned  from 
one  coitus,  or  at  least  from  one  of  several  occurring  within  a  few 
days  of  each  other.* 

The  chapter  on  insanity  is,  to  our  mind,  the  least  satisfactory  in 
the  work.     The  question  of  moral  insanity  has  received  little  more 
than  a  passing  notice.     We  are  aware  that  the  existence  of  this 
phase  of  insanity,  unaccompanied  with  intellectual  derangement, 
is  disputed.     Too  many  eminent  alienists  have  maintained  its  reality 
for  it  to  be  thus  briefly  dismissed ;  and  that  the  courts  have  gener- 
ally refused  to  recognize  it,  instead  of  being  a  reason  for  passing  it 
by,  seems  to  us  to  be  a  strong  argument  in  favor  of  enlarging  on  it. 
Insanity  dependent  on  epilepsy  is  scarcely  mentioned.     Does  not 
this  seem  to  be  a  serious  omission,  especially  in  view  of  the  ad- 
mitted fact  that  this  species  of  insanity  is  oftentimes  so  masked  as 
to  evade  the  closest  scrutiny  until  some  outburst  of  fury  reveals  its 
presence  ?     But  it  is  the  author's  treatment  of  the  law  regulating  the 
conduct,  the  capacity,  and  the  responsibility  of  this  unfortunate 
class  of  human  beings  that  we  are  inclined  to  criticise  most  strongly. 
He  has  contented  himself  with  a  very  meagre  statement  of  the 
law  with  reference  to  the  many  vexed  questions  under  this  head. 
In  treating  of  the  law  governing  criminal  responsibility  in  mental 
disease,  he  has  done  little  more  than  state  very  briefly  the  answers 
of  the  judges  to  the  questions  propounded  by  the  House  of  Lords 
after  McNaughten's  acquittal,  in  1843.     Here  it  is  also  that  the 
American  editor  has  fallen  short  of  the  mark.     No  more  than  a 
passing  mention  is  made  of  the  law  in  the  various  States  of  the 
United  States.     Not  one  word  is  said  of  the  very  advanced  and 
humane  doctrine  which  obtains  in  New  Hampshire,  nor  indeed  are 

'  Many  valuable  tables  will  be  found  in  the  various  treatises  on  obstetrics, 
ihowing  variations  in  the  lower  animals.  The  writer  of  this  review  has  been 
informed  by  a  large  stock-breeder  that  as  a  mare  grows  older  she  will  carry 
her  colt  for  a  longer  period.  If  this  be  a  fact,  it  is  certainly  interesting  in  this 
connection. 
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any  of  the  American  doctrines  discussed  (except  as  to  the  law  of 
Pennsylvania,  in  notes  by  Judge  Penrose),  but  the  reader  is  left  to 
infer  that  in  this  country  we  have  trod  the  devious  paths  marked 
out  by  the  English  judges. 

Viewing  the  medical  learning  in  this  book  as  a  whole,  as  far  as 
our  knowledge  goes,  it  is  remarkably  full  and  accurate.  The 
chapter  on  poisons  seems  to  be  particularly  worthy  of  commenda- 
tion. There  are  also  many  practical  hints,  useful  alike  to  the 
medical  man  and  to  the  lawyer. 

We  will  call  particular  attention,  in  this  connection,  at  the  risk 
of  transcending  the  province  of  a  reviewer,  to  the  latest  utterances 
of  science  in  regard  to  the  microscopical  examination  of  blood 
corpuscles. TT As  the  result  of  Prof.  Richardson's  investigations  (as- 
sisted by  Dr.  Reese),  it  is  stated  (p.  309)  that  it  is  possible  to  dis- 
tinguish with  certainty  ''  between  the  human  blood  corpuscle  and 
that  of  any  animal  whose  corpuscle  is  less  than  4o\>o  of  an  inch." 
The  difficulty  is  heightened  when  the  blood  has  dried  before  an 
examination  has  been  had,  and  this  is  the  case  which  most  fre- 
quently arises  in  practice.  The  problem  to  distinguish  positively 
between  human  blood  and  the  blood  of  all  other  animals,  or, 
stated  in  other  words,  to  say  positively,  in  any  given  case,  by  the 
aid  of  the  microscope  alone,  that  this  specimen  is  human  blood,  is 
as  yet  unsolved.  If  this  fact  were  more  generally  recognized  by 
the  bench  and  bar,  a  few  charlatans  would  be  deprived  of  their 
occupation,  but  the  interests  of  justice  and  the  safety  of  society 
would  be  infinitely  furthered. 

There  seems,  however,  to  have  been  very  little  effort  to  present 
anything  like  a  full  and  connected  view  of  the  law  involved  in  the 
science  of  medical  jurisprudence.  This  is  probably  the  necessary 
consequence  of  the  book  having  been  written  by  one  who  evidently 
has  had  but  little  legal  training. 

Many  of  the  cases  cited  are  given  merely  for  the  purpose  of 
illustrating  what  peculiar  combinations  of  circumstances  may  arise 
in  a  court  of  law.  So  far  forth  they  are  useful,  but*  of  course  arc 
of  no  value  as  legal  precedents.  Occasionally  the  law  is  misstated 
by  the  learned  author,  and  sometimes  comments  are  made  which 
cannot  fail  to  excite  a  smile  in  the  legal  reader.' 

The  author's  method  of  citing  authorities  is  annoying.     Usually 

■  E.g.,  remarks  on  law  of  curtesy,  p.  673. 
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he  cites  a  case  by  its  title,  the  place  where  tried,  and  the  date;  * 
sometimes  by  the  title  and  the  date ;  and  occasionally  simply  the 
title  of  the  cause  is  given.' 

Frequently,  legal  propositions  are  laid  down  and  no  authorities 
referred  to. 

The  legal  work  of  the  American  editor  seems  to  be  of  little 
value*  No  attempt  has  been  made  by  him  to  state  the  law  of  this 
country  relating  to  the  various  topics  embraced  in  this  book.  His 
notes  are  meagre  and  few  in  number,  and  are  generally  restricted 
to  qualifying  and  extending  the  medical  facts  stated  by  Dr.  Taylor. 
There  are  a  few  notes  by  Judge  Penrose  (not  more  than  a  dozen  in 
number),  in  which  legal  propositions  are  laid  down,  but  they  are 
confined  almost  entirely  to  the  law  of  Pennsylania. 

The  notes  and  references  are  embraced  in  the  body  of  the  text. 
This  is  obnoxious  to  the  reader,  as  tending  to  break  his  continuity 
of  thought,  besides  being  a  waste  of  space. 

The  table  of  cases  covers  only  two  and  one-half  pages,  and  is 
very  defective,  apparently  embracing  only  the  cases  cited  by  Dr. 
Taylor. 

The  index  might  well  have  been  fuller,  and  with  more  cross-refer- 
ences. 

On  the  whole,  we  are  of  opinion  that  the  standard  American 
works  on  this  topic  are  of  more  value  to  the  American  legal  pro- 
fession than  the  subject  of  this  review.' 

'  As,  e.g,t  Eager  v.  Grimwood  (on  p.  687),  Exchequer  Sittings,  January 

7,  1847. 

'  E.g,,  on  page  699  we  find  a  case  cited  as  Commonwealth  v.  Porter,  with- 
out more. 

3  It  may  not  be  uninteresting  in  this  connection,  as  illustrative  of  what 
dirers  views  may  be  entertained  on  any  given  subject,  to  quote  from  a  review 
of  this  same  work  in  the  American  Journal  of  Medical  Science,  January, 
x88i.  The  critic,  after  an  encomium,  based  principally  on  the  number  of  edi- 
tions through  which  the  work  has  passed,  and  almost  reverential  in  its  tone, 
remarks :  "  While  we  have  so  much  to  say  in  favor  of  this  volume,  we 
think  it  right  to  add  that  in  our  judgment  there  is  too  much  law  in  it  for 
medical  readers.  The  medical  expert  is  not  a  lawyer,*'  etc  (The  italics 
are  ours.)  As  if  no  one  but  a  medical  expert  has  occasion  to  consult  a 
work  on  medical  jurisprudence.  Indeed,  it  seems  to  us  that  even  a  treatise 
ought  to  be  intended  principally  for  the  legal  profession,  and  that  a  medical 
expert,  if  really  an  expert,  has  little  need  of  such  elementary  medical 
works.  It  is  supposable  that  when  a  person  offers  himself  as  an  expert,  he 
has  presumably  a  greater  knowledge  of  his  specialty  than  will  be  found  in 
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Reports  of  the  Decisions  of  the  Appellate  Courts  of  Illinois.  By 
James  B,  Bradwrll.  Vol.  VII.  Chicago :  Chicago  Legal  News  Com- 
pany.    x88i.     Price,  $3.50. 

With  commendable  promptness  the  reporter  of  this  series  of 
Appellate  Court  Reports  has  completed  in  this  volume  the  publica- 
tion of  all  the  remaining  opinions  of  the  four  Appellate  Courts 
of  the  State  down  to  January  27  of  the  present  year.  Among 
the  more  important  decisions  we  note  the  following :  — 

Chicago,  Burlington,  and  Quincy  Railroad  Company  v.  Abend 
(p.  130)  decides  that  while  the  master  must  use  ordinary  care  in 
providing  proper  appliances  for  the  use  of  his  servants,  he  is  not 
bound  to  provide  against  the  danger  arising  from  an  unnecessary 
use  of  such  appliances  for  purposes  to  which  they  are  not  adapted  ; 
nor  is  the  master  liable  for  injuries  resulting  from  the  risks  usually 
incident  to  the  particular  service. 

City  of  Joliet  v.  Walker  (p.  267)  decides  that  a  city  is  only 
bound  to  use  reasonable  care  in  keeping  its  sidewalks  in  a  reason- 
ably safe  condition  ;  and  that  if  the  defect  was  of  such  a  nature 
as  not  to  cause  a  reasonably  prudent  man,  charged  with  looking 
after  repairs  of  the  street,  to  suspect  its  dangerous  condition  or  to 
put  him  on  inquiry,  there  would  not  be  notice  to  the  city  of  such 
defect. 

In  La  Salle  v.  Thorndike  (p.  282)  it  is  held  that,  in  an  action 
for  personal  injuries  resulting  from  a  defective  sidewalk,  evidence 
as  to  plaintiff's  means  of  support  and  early  poverty  is  not  admis- 
sible, since  the  damages  are  limited  to  compensation  for  the 
injuries  received. 

In  Beveridge  v.  West  Chicago  Park  Commissioners  (p.  460)  it 
is  held  that,  in  proceedings  to  condemn  land  for  public  use,  the 
party  seeking  the  condemnation  acquires  no  vested  title  until  pos- 
session is  taken  and  the  land  is  appropriated  to  the  use  for  which 
it  was  condemned,  and  until  payment  of  the  damages;  and  the 
land-owner  acquires  no  vested  right  to  the  condemnation-money 
until  possession  is  so  taken^  before  which  time  he  can  maintain  no 
action  for  the  money.  And,  the  change  of  title  being  dependent 
upon   payment  of  the  condemnation-money,  no  interest  can  be 

works  of  this  kind.  Much  of  our  criticism  has  proceeded  on  this  theory,  for 
few  medical  experts  could  be  misled  by  the  errors  pointed  out  above ;  and 
again,  the  book,  to  fill  the  needs  of  the  lawyer  fully,  must  contain  all  the  law 
(in  connection  with  the  medicine),  or  else  must  point  to  where  the  law  can 
easily  be  found. 
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collected  for  failure  to  pay  such  money.  It  is  also  held  that  the 
condemnation  proceedings  may  be  abandoned  at  any  time  before 
taking  possession  of  the  land. 

Board  of  Education  v.  Taft  (p.  571)  is  an  instructive  case  upon 
the  vexed  question  of  the  validity  of  municipal  bonds  and  the  effect 
of  recitals  therein.  The  court  hold  that  where  school  directors 
issue  bonds  of  their  district  without  a  vote  of  the  people  author- 
izing such  issue,  as  required  by  statute,  the  bonds  are  void,  even 
in  the  hands  of  an  innocent  holder  fo^  value.  But  the  recitals  of 
officers  invested  with  the  ministerial  duty  of  issuing  such  bonds, 
as  to  the  legality  of  the  election  authorizing  their  issue  and  the 
existence  of  the  facts  necessary  to  their  validity,  are  presumptive 
evidence  of  the  facts  so  recited,  and  the  burden  is  thereby  thrown 
upon  the  defendant  to  overcome  such  presumption. 

The  volume  is  from  the  press  of  the  Chicago  Legal  News  Com- 
pany, and  in  mechanical  execution  is  all  that  could  be  desired. 

Michigan  Reports.  Cases  decided  in  the  Supreme  Court  of  Michigan 
from  June  11  to  November  22,  1878.  Henry  A.  Chaney,  State  Reporter. 
Vol.  39.     Lansing:  W.  S.  Ge.rgc  &  P/..,  State  Printers.     1880. 

Reports  of  Cases  dei'ermined  in  the  Supreme  Court  of  the  State 
OF  Nevada  during  1879  and  1880.  Reported  by  Charle  F.  Beck- 
NELL,  Clerk  of  Supreme  Court,  and  Hon.  Thomas  P.  Hawley,  Associate 
Justice.     Vol.  XIV.     San  Francisco:    A.  S.  Bancroft  &  Co.     1880. 

Reports  of  Cases  argued  and  determined  in  the  Supreme  Court  op 
THE  State  of  Kansas.  A.  M.  F.  Randolph,  Reporter.  Vol.  XXIII. 
Containing  Cases  decided  at  the  July  Term,  1879,  ^^^  ^^1  Cases  decided 
at  the  January  Term,  1880.     Topeka,  Kansas:  George  W.  Martin.     1880. 

The  North- Western  Reporter.  Vol.  I.,  New  Series.  Containing  all  the 
Decisions  of  the  Supreme  Courts  of  Minnesota,  Wisconsin,  Iowa,  Michigan, 
Nebraska,  and  Dakota.  April  26,  1879,  to  August  30,  1 879.  Homer  C. 
Eller,  Editor.     St.  Paul,  Minnesota :  West  Publishing  Co.     1879. 

In  examining  these  new  volumes  of  reports,  which  are  presented 
to  us  nearly  simultaneously,  the  first  feature  with  which  we  are 
struck  is  that  they  afford  so  few  decisions  of  general  interest  to  the 
practising  lawyer.  Even  those  lawyers  whose  practice  is  confined 
to  the  courts  of  some  one  State  must  be  seriously  annoyed  at  being 
required,  in  consulting  any  volume  of  our  American  State  reports, 
to  grope  through  so  much  that  has  only  a  local  or  ephemeral  impor- 
tance in  order  to  find  the  small  modicum  of  cases  that  possess 
any  general  interest.  The  new  enterprise  of  special  series  of 
"American  Reports'*  and  "American  Decisions"  is  a  standing 
rebake  to  the  practice  of  hasty  and  inordinate  multiplication  of 
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State  reports.  This  erroneous  practice  begins  to  assume  the  pro- 
portions of  an  abuse ;  for,  notwithstanding  the  number  of  separate 
State  courts  of  last  resort  is  increasing  regularly,  no  adequate 
attempt  is  made  in  any  quarter  to  limit  the  number  or  improve  the 
quality  of  State  reports.  Protest  from  the  bar  seems  to  be  of  little 
avail.  As  the  precise  form  and  subject-matter  of  the  next  consti- 
tutional amendment  are  not  yet  agreed  upon,  we  suggest,  in  lien 
of  all  other  proposed  subjects  of  constitutional  regulation,  that  the 
sixteenth  amendment  to  the  Constitution  of  the  United  States  be 
one  which  shall  limit  the  number  and  regulate  the  subject-matter 
and  size  of  the  reports  which  each  State  shall  be  allowed  to  print, 
at  periodical  intervals  —  say,  only  once  in  five  years. 

Of  the  State  reports  above  mentioned,  those  of  Michigan  stand 
deservedly  the  highest.  As  instances  of  the  abuse  we  have  men- 
tioned, it  will  be  seen,  in  39  Michigan,  that  the  case  of  Rose  r. 
French  (p.  136)  was  affirmed  without  comment,  simply  because 
the  judges  of  the  Supreme  Court  could  not  agree  as  to  the  facts  of 
the  case ;  and  Baker  v.  Ingersoll  (p.  158),  Humphrey  v.  The 
People  (p.  207),  and  Vaughn  v.  Matteson  (p.  758)  are  said,  in 
few  words,  to  be  governed  by  decisions  previously  made  in  other 
cases,  though  in  two  of  these  cases  valuable  space  is  consumed  in 
printing  briefs  of  counsel.  Friend  v.  Dunks  (p.  733),  according 
to  the  head-note,  enunciates  the  startling  proposition  that,  "  under 
the  civil-damage  law,  recovery  cannot  be  had  for  the  loss  of  a 
temperate  husband  when  he  had  always  been  drunken ; ' '  which,  we 
presume,  is  a  correct  statement,  as  no  one  of  the  eight  errata  which 
the  printers  found  it  necessary  to  correct  in  this  volume  refers  to 
that  statement.  It  is  a  disappointment  to  find  in  Mr.  Chaney's 
work  as  a  reporter  so  much  useless  matter.  The  Nevada  volume 
is  the  fourteenth  from  that  State,  and  contains  only  four  hundred 
and  forty  pages  of  reports  of  cases.  It  takes  four  pages  in  this 
volume  (p.  167)  to  announce  that  a  certain  case  has  already  been 
decided  by  another  case  previously  reported  ;  and  other  valuable 
space  is  consumed  in  explaining  that  the  words,  "the  said  Jame 
May,"  in  a  sheriff's  return,  mean  one  James  May  berry,  previously 
mentioned  in  the  same  return  (p.  115) ;  that  when  the  State  seeks 
to  have  a  toll-road  franchise  forfeited,  the  burden  of  proof  is 
upon  the  State  (p.  209) ;  that  the  cross-examination  of  a  witness 
should  be  confined  to  matters  involved  in  the  direct  examination 
(p.  262) ;  that  a  motion  for  new  trial  not  made  within  the  time 
allowed  by  law  comes  too  late  (p.  263) ;  that  if  appellant's  coun- 
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sei  does  not  appear  to  argue  his  appeal^  the  judgment  will  be 
affirmed  without  examination  (p.  397) ;  and  that  an  execution  must 
follow  the  judgment  (p.  405).     Perhaps  a  larger  proportion  than 
usual  will  be  found  in  the  Nevada  Reports  to  be  of  general  and 
public  interest.    Yet,  from  the  examples  just  cited  from  the  four- 
teenth volume,  it  is  evident  that  by  a  judicious  system  of  selecting 
cases  to  report,  and  by  withholding  publication  in  permanent  form 
until  a  volume  of  eight  hundred  pages  could  be  issued,  the  four- 
teen volumes  of  Nevada  Reports  might  all  have  been  comprised  in 
five  or  six  volumes.     If  they  could  have  been,  of  course  they 
should  have  been  so  condensed.     It  is  true,  the  fourteenth  volpime 
includes  the  cases  decided  at  four  appellate  terms  in  1879  ^^^ 
one  in   i88o.     But  if  one  volume  of  Nevada  Reports  could  com- 
prise all  the  valuable  cases  decided  in  thru  years,  so  much  the 
better.     In  the  twenty- third  volume  of  Kansas  Reports,  the  same 
habit  is  manifest  of  reporting  worthless  cases,  and  it  is  carried 
there  to  greater  excess.     In  a  space  of  seven  hundred  and  fifty- 
six  pages,  one  hundred  and  fifty  cases  are  reported,  among  which, 
besides  several  cases  which  involve   only  questions  of  practice, 
similar  in  importance  to  those  above  referred  to,  there  are  twenty 
cases  which  the  reporter  did  not  deem,  to  be  worth  a  syllabus, 
though  in  one  of  them  more  than  five  pages  are  devoted  to  the 
briefs  of  counsel. 

The  merits  of  these  volumes  as  reports  of  current  cases  are  great, 
so  far  at  least  as  concerns  the  importance  of  many  of  the  questions 
decided.     The  fourteenth  Nevada  Reports  gives  the  full  report  of 
the  celebrated  case  of  the  Chinaman  Ah  Chuey,  who,  under  an 
indictment  for  homicide,  was  compelled  to  give  evidence  against 
himself  by  exposing  tattooed  marks  on  his  arm.     The  dissenting 
opinion  in  this  case  of  Learned,  J. ,  is  a  masterpiece  of  reasoning 
^d  illustrative  argument  on  the  question  of  what  acts  may  prop- 
erly be  required  of  a  defendant  in  a  criminal  trial,  in  view  of  the 
constitutional  principle  that  no  person  shall,  in  such  a  case,  be 
compelled  to  be  a  witness.     The  State  v.  Silver  Mining  Company 
(p.  2 20)  establishes  for  Nevada  the  novel  proposition  that  the  Stat- 
ute of  Limitations  will  run  against  the  State,  so  far  as  her  claims 
for  taxes  are  concerned.     Gaston  v.  Drake  (p.  175)  holds  void  as 
against  public  policy  an  agreement,  made  before  an  election,  to 
divide  the  fees  and  emoluments  of  the  office  of  district  attorney 
in  consideration  of  the  use  of  influence  to  secure  the  election. 
As  usual  in  the  reports  from  the  Pacific  Slope,  mining  cases  are 


140  BOOK   REVIEWS. 

prominent  in  this  volume,  and  among  them  are  several  contests 
among  rival  claimants  to  the  use  of  running  water.     The  twenty- 
third  Kansas  Reports  affords  an  interesting  variety  of  agricultural, 
commercial,  and   real  contentions,  noticeable  among  which  are 
numerous  suits  by  and   against  the  great   railroad   corporations 
whose  lines  traverse  the  broad  plains  of  Kansas.     Speers  v.  Rail- 
way Company  (p.  571)  presents  the  question  whether  a  corpora- 
tion operating  a  railroad  in  the  Indian  Territory  can  be  held  liable 
for  a  wrong  committed  there  by  the  negligence  of  its  servants, 
inasmuch  as  there  was  no  legal  license  for  running  trains  in  that 
Territory.     The  court  not  only  presumed  in  favor  of  a  license,  but 
disregarded  the  objection  as  frivolous  on  general  principles.     Rus- 
sell V.  Hallett  (p.  276)  follows  Newell  v.  Nichols*  in  holding  that 
when  two  persons  perish  in  a  common  calamity,  the  law  indulges  no 
presumption  that  either  survived  the  other.     Cramer  v.  Manufac- 
turing Company  (p.  399)  refuses  recovery  of  protest-fees  where 
the  payee  sues  the  maker  only,  on  a  promissory  note.     The  State 
V.  Mutual  Benefit  Association  (p.  499)  furnishes  a  contribution 
to  the  literature  of  that  new  branch  of  life-insurance  law  which 
pertains  to  cooperative  societies.     Hogan    v.  Manners  (p.  551) 
sustains  a  homestead  claim  in  a  building  erected  on  leased  ground. 
A  singular  feature  of  the  Kansas  Reports  is  the  frequent  occurrence 
of  election  cases.     In  this  volume   there  are  several.     In  one  it 
was  found  necessary  to  decide  that  a  claimant  to  office  could  not 
avoid  the  effect  of  the  decision  of  a  board  of  canvassers  by  refus- 
ing to  submit  and  holding  on  to  the  office  (p.  259).     In  another, 
the  court  declined  to  sustain  the  return  of  a  county-seat  election 
showing  a  poll  of  2,900  votes,  when  there  were  only  800  voters  in 
the  county  (p.  456).     The  court  in  this  case  thought  it  proper  to 
use  severe  epithets  in  describing  such  a  proceeding,  and  "ap- 
pealed "  to  the  "  men  good  and  true"  in  that  county  in  behalf  of 
honest  elections  in  the  future.     In  still  another  election-case,  the 
court  plainly  declared  the  action  of  the  returning  commissioners 
to  be  a  deliberate  counting  out  of  the  successful  candidates  and  a 
counting  in  of  their  opponents.     We  leave  it  to  the  New  York 
Nation  to  preach  the   appropriate  sermons   on   these   suggestive 
subjects. 

The  first  volume  of  the  new  series  of  special  reports  known 
as    the   North- Western   Reporter  furnishes,  in   some   respects,  a 
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pleasant  contrast  to  the  defects  pointed  out  in  the  State  reports 
above  mentioned,  and  indicates  a  most  commendable  movement 
in    the  right  direction.     It  furnishes  over  one  thousand  pages  of 
reported  cases,  emanating  from  the  appellate  courts  in  five  States 
and  one  Territory,  and  all  decided  within  a  space  of  four  current 
months.     It  thus  affords  to  all  practitioners  within  the  circle  of 
States  near  to  and  surrounding  St.  Paul  a  ready  means  of  securing 
the  latest  reports  of  their  own  respective  courts  as  well  as  those  of 
their  neighbors.     The  enterprise  which  has  suggested  and  provided 
this    series  of  reports,  and  that  known  as  the  Federal  Reporter, 
has  heen  of  great  service  to  the  profession.     Yet,  while  we  give 
this    first  volume  of  the  North- Western  Reporter  a  cordial  wel- 
come to  our  -shelves,  we  feel  bound  to  point  out  certain  defects 
which   mar  the  symmetry  and  will  impair  the  usefulness  of  the 
series  which  this  volume  introduces.     They  are  defects  which  may 
be  so  easily  corrected,  and  to  the  manifest  benefit  of  the  publish- 
ers,  that  we  look  to  see  the  corrections  made  at  an  early  day. 
These   reports  have  first  been  made  in  numbers,  or  serially,  —  a 
practice  which  this  Review  has  often  commended,  —  but  in  this 
publication  the  paging  of  the  several  numbers  appears  to  be  the 
prominent  feature,  and  the  continuous  paging  of  the  volume  is 
relegated  to  the  foot  of  the   pages.     The   plan   of  the  Federal 
Reporter,  published  by  the  same  house,  is  the  correct  one  in  this 
respect.     Indeed,  the  whole  publication   of  this   North- Western 
Reporter  should  be  more  nearly  modelled  after  the  Federal  Re- 
porter.     While  this  series  of  reports  will,  of  course,    be  chiefly 
valued   locally,  yet  it  should  be  so  prepared  and  presented  as  to 
commend  itself  to  the  bar  of  every  State  in  the  Union.     At  the 
top  of  each  page  should  appear  the  name  of  the  State  by  whose 
court  the  opinion  printed  on  that  page  was  pronounced.     With 
this  feature,  the  practice  of  printing  in  both  the  table  of  cases  and 
the  index  the  name  of  the  State  whose  decision  is  thus  referred  to, 
as  in  the  present  volume,  will  give  the  reader  all  needed  clews  to 
the  origin  of  the  cases  reported.     It  would  then  be  better,  in  our 
opinion,  not  to  print  in  this  special  series  aii  the  decisions  of  the 
courts  selected^  but  rather  to  select  the  cases  also  with  especial 
care.     The  reasons  for  this  course  have  been  already  given  above, 
in  discussing  the  regular  State   rep>orts.     As  instances  of  worth- 
less cases,  we  open  at  random  this  volume  of  the  North- Western 
Reporter,  and  find,  at  pages  700  and  706,  two  Iowa  cases  which 
decide  only  the  question  of  the  burden  of  proof  as  a  conclusion  of 
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fact ;  at  page  io6,  a  Winconsin  case  which  decides  simply  that 
certain  objections  made  on  an  application  for  rehearing  were  of 
too  little  weight  .to  be  seriously  considered ;  and  another  holding 
that,  on  appeal  from  a  refusal  to  grant  a  new  trial,  the  court  would 
not  impute  error  to  the  trial  judge  where  his  minutes  were  not 
embodied  in  the  record.  In  the  last  case  in  the  book,  at  page 
1056,  the  Minnesota  court  briefly  announces  the  familiar  rule  that 
a  finding  of  fact  based  on  evidence  will  not  be  disturbed,  on  appeal, 
merely  because  there  was  other  and  conflicting  evidence.  If  such 
changes  as  we  have  indicated  can  be  made  in  the  form  in  which 
this  series  of  special  reports  is  presented,  the  North-Westem  Re- 
porter will  become  a  standard  series,  and  find  a  deserved  place 
by  the  side  of  the  American  Reports,  the  American  Decisions,  and 
the  Federal  Reporter  in  all  well-arranged  libraries,  both  private 
and  public. 
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On  thk  title-fMige  of  this  number  the  RsviRW  Pablishing  Company  appears 
as  publishers,  but  the  change  is  ohe  of  form  and  convenience,  and  not  of  own- 
ership or  controL     The  name  of  Mr.  Eaton  appears,  too,  for  the  first  time 
as  the  responsible  editor  —  a  disclosure,  however,  significant  only  of  new  and 
further  efforts  on  his  part  to  increase  the  value  of  the  Review  to  its  readers. 
The  editor  and  publishers  alike  pledge  themselves  to  spare  neither  pains  nor 
expense  to  n&ake  the  Review  stronger  and  better  in  every  feature,  and  they 
are  stimnlated  thereto  by  many  and  valuable  additions  to  their  rolls  of  con- 
tributors and  subscribers.     Some  slight  changes  of  arrangement  enable  them 
to  furnish   additional  matter  with  little  increase  of  bulk.     The  Digest  will 
receive  special  attention  and  care,  and  it  will  represent  careful  study  of  an 
immense  number  of  newly  reported  cases. 

Among  the  many  valuable  legal  journals  which  grace  our  exchange  lists  we 
notice  the  continued  fidelity  of  the  North-  fVestern  Reporter  and  the  Federal 
Reporter  to  the  work  their  enterprising  publishers,  the  West  Publishing  Com- 
pany, of  St.  Paul,  undertook.  The  latter  journal  has  an  undoubted  value  to 
all  practitioners  in  the  Federal  courts ;  the  former  is  evidently  indispensable 
in  several  States  of  the  North- West,  and  is  useful  anywhere. 

Some  careful  book-reviews  are  crowded  out  of  the  present  number  by  the 
press  of  other  matter.     Several  articles  lie  over  for  the  same  reason. 
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PREPARED   BY  GEORGE  MILLS.   ESQ.,  OF  THE  ST.  LOUIS  BAR> 

[The  purpose  of  this  department  of  the  Review  is  to  advise  the  profession 
of  all  the  points  decided  in  the  latest  reported  cases  of  importance,  and  to  show 
how  complete  reports  of  the  same  may  be  obtained.  To  this  end,  a  syllabus 
of  each  case  is  given,  together  with  the  name,  date,  and  page  of  the  joamal 
where  the  case  is  reported.] 
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Administratiow.— Jurwrficiipn  to  grant —InhahUant  of  county— Neglufenee  — 
Contnbutory  »^l%g^.-By  the  Oonatitution  of  Oiwon  the  County  Court  is 
a  court  of  record,  with  pneral  jurisdiction  of  probate  matters,  and  it  lia.  exclu- 
r^J^Z^J?.Srj'hlf''*"v.?^~^"'^"»'™''°"  upon  the  estate  of  a  penwn  who. 
?Lt  Z^f^^^.^lTr^'"  ?**A'''  '»•  »•'  inhaWtont  of  the  county.  BM, 
P  Vwfot  tw  P  l..?'""iy^"'^«™"'i'»Kl«tte"t<>  D-  "PO"  t«>4  estate  of 
m:  ?-.5?  Unn«t  hr^,!r,'"*'"f"'^?* °f  *«  «°""'y  «t  or  imiSediately  before 
4^^.^tHinTH,«  «U?1»  "1^  collaterally  i  that  said  court,  having  general 
^cS^t"as\°nSnhVbtenS^;o5^/,"„^S^^^^^  wheth|%e  de- 

tion  inconclusive,  except  upon  apneaV-  ^0^  thlt  .*'T'°"  "P°  "*''*  **"t?" 
the  County  Court  of  anothe°counTer;n«^,Wt««^?^''*'"*"J  ^^"^  ^^ 
the  same  ^tate  to  H.,  while  the  fl«t  lere fnfwl  fn^«  L^!?i2"»*™''°"ii^^^ 
void.  The  woid  "inhabitant."  .,  usXn  tSl  ±t^L  k.  *"*•  "  """  "■ 
niflcation  than  domicile,  and  implieV  a  neraZ.1  ^~.^'  •""•  »  n*''~''«:  »'«■ 
a  dweller.  The  defendant's  steam-fer A  IS  Ih^T.^u  *".  p?  '=°.""iJ  T 
land,  on  a  dark  night,  with  passengers^  Us  .^twt"'""!'^*'''^'"  J*  *^?'*' 
from  the  boat  to  the  pontoon  at^the  landij^e^iir^' 5""*  f-'^n'^fPlu'^ 
river  and  was  drowneS.  Held,  that  the  w«S  o?  .  '**  J"?  *^"  '"*°  *^* 
passengers  fh,matteraptinB  to  go  ashore  before  th/l.n51"'^  ^  prevent  the 
P^some  suiBcient  sUa!  to  warn  pasMn^rs  when  ?*^ ''~ '''**''y  "J*^*^ 
S»o«.  and  particularfy  for  the  want^f  -u&TMVt'uPn  f^^^jT.^ 
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pontoon  to  enable  passengers  to  readily  observe  the  Rame  and  their  relative 
situation,  was  negligence.  Contributory  nei^ligcnce  is  matter  of  defence, 
and  the  burden  of  proof  is  upon  the  defendant  to  establish  it;  and  drunk- 
enness is  not  per  8e  such  negligence,  but  only  more  or  less  evidence  of  it, 
according  to  the  circumstances.  —  Holmes.  Admr.,  v,  Oregon  &  California 
R.  Co.,  U.  S.  Dist  Ct,  Dist  Or.,  Fed.  Rep.,  February  22,  1881. 

Funeral  expense — Charges — Custom, —  The  charge  for  dinner  and  horse- 
feed  fumiBbeo  to  persons  who  attended  the  funeral  of  the  decedent  is  not  a 
legitimate  charge  as  part  of  the  funeral  expenses.  Nor  can  the  claim  be 
aided  or  Rontrolled  bv  neighborhood  custom.  —  Shaeffer  v.  Shaeffer,  Balti- 
more CU  App.,  Md.  C  Kec.,  March  12,  1881. 

ExecutoTB  and  administrators  —  IjOan  to  one  —  Joint  interest  —  Joint  lia- 

hUity.  — A  loan  or  advance  of  money  to  one  executor,  to  be  expended  on 
behalf  of  the  estate  in  a  certain  transaction,  will  not  become  the  obligation 
of  the  other  executors  by  reason  of  their  c<)nsunt  that  he  shall  conduct  such 
transaction ;  and  thev  are  not  jointlv  liable  because  jointlv  interested.  — 
Bryan  o.  Stewart,  Ct.  App.  N.  Y.,  Rep*^,  March  2,  1881,  p.  804. 

Survival  of  actions  —  Scire  facias  to  bring  in  administrator  of  deceased 

'party  —  Action  depending^  what  is  —  Act  of  February  2j^  I8S4.  —  The  mere 
issuing  of  process  against  a  defendant,  and  its  return  tai-de  venit  or  nihil  habet, 
does  not  constitute  an  "action  depending''  within  the  meaning  of  the  act 
of  February  24,  1884  (Pub.  Laws,  77),  providing  for  a  writ  of  scire  facias  to 
bring  in  the  personal  representatives  of  a  deceased  **  party  "  to  an  action. 
PlaintiflT  issued  a  summons  Hgainst  a  defendant,  which  whs  returned  tarde 
venit.  This  was  followed  by  an  alias,  which  was  returned  nihil  habet,  and  by 
a  pluiiea,  which  was  returned  tarde  venit.  Five  vetirs  afterwards  pluintilf' s 
counsel  suggested  on  record  the  death  of  both  plaintiff  and  defendant,  sub- 
stituted their  administrators,  and  issued  a  scire  facias  against  defendant's 
administratrix,  under  the  act  of  February  24, 1834.  Held,  that,  as  the  defend- 
ant was  not  served  in  his  lifetime,  no  action  was  *' depending  "  at  the  time  of 
his  death,  and  that  the  court  below  properly  quashed  the  writ  of  scire 
facias.  —  Machette's  Administrator  v,  Cuyler's  Administrator,  Sup.  Ct. 
Pa.,  W.  N.  a,  p.  471. 

Abmiraltt.  — Lien.  —  The  "  secretary  and  superintendent  "  of  a  corporation, 
having  in  charge  the  cr>nstruction  of  a  steamboat,  is  not  a  **  clerk  "  within 
the  meaning  of  the  Pennsylvania  act  of  April  20,  1858.  A  master  of  a 
vessel  has  no  admiralty  lien  to  sustain  a  lien  for  his  wages;  he  must  rely 
wholly  upon  the  State  statute,  subject  to  the  limitation  therein  requiring 
such  a  lien  claimant  to  sue  within  sixty  da3'8  after  his  wages  become  due. 
An  intenrenor  cannot  avail  himself  of  the  original  libel  to  avoid  the  conse- 
quence of  his  delay  in  suing.  In  the  distribution  of  the  proceeds  of  sale  of 
a  steamboat  belonging  to  an  insolvent  corporation,  an  original  share- 
holder who  has  not  paid  his  share  of  the  capital  stock,  although  a  credi- 
tor, will  be  postponed  to  other  creditors.  —  Calhoun  v.  "  Short  Cut,"  U.  S. 
Dist.  Ct  West  Dist  Pa.,  Pa.  L.  J.,  March  23,  p.  290. 

Collision  —  Damage  to  cargo  —  lAbel  —  Averment  of —  Title  —  Plead- 
ing —  Froof.  —  A  li^l  filed  to  recover  damages  for  collision  to  a  cargo 
should  contain  averments  showing  with  reasonable  certainty  that  the 
libellants  had  such  a  special  or  general  right  of  property  in  the  cargo  that 
by  its  loss  or  injury  they  had  suffered  damage.  Where  the  libel  averred 
that  certain  sugars  were  laden  on  board  the  oritish  bark  H.,  "  to  be  car- 
ried thereon  to  the  port  of  New  York,  and  thence  safely  delivered  to 
your  libellants,  and  bills  of  lading  therefor  duly  signed  by  the  master  of 
said  bark,  naming  the  libellants  as  consignees  of  said  sugars ; "  and  also 
averred  *'that  by  the  collision  your  libellants  have  suffered  damages  in  the 
yalue  of  said  cargo  $26,000,"  an  exception  having  been  filed  to  the  libel 
that  it  did  not  aver  what,  if  any,  interest  the  libellants,  as  consignors,  had 
in  the  property :  heldn  that  the  averments  of  the  libel  did  not  necessarily 

vou  vn.  NO.  I.  10 
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import  that  the  libellants  bad  an^  interest  in  the  goods,  and  that  the  ex- 
ception to  the  libel  must  be  sustamed.  Distinction  between  the  sufficiency 
of  proof  of  facts  as  evidence,  and  the  sufficiency  of  the  averment  of  facts 
as  matter  of  pleading.  —  Minturn  v.  Alexander,  U.  S.  Dist.  Ct  South.  Dist. 
N.  Y.,  Fed.  Sep.,  January  18,  1881. 

Gkoifter-partv,  —  Stipulation  that  the  vessel,  then  at  Grenoa,  would  pro- 


ceed without  delay  to  Baltimore  to  load  a  cargo  of  grain,  held  to  be  a  con- 
dition precedent,  and  that  if  the  vessel  did  not  so  proceed  the  charterer 
might  refuse  to  load  her.  Under  the  circumstances  or  the  case,  held,  that  a 
detention  of  the  vessel  for  thirty-one  days  at  Ghenoa  in  discharging  a  cargo 
of  coal,  which  she  had  on  board  at  the  date  of  the  charter-party,  released 
the  charterer  from  obligation  to  load  the  vessel  under  the  charteivpartr.  — 
Antole  V,  Gill  et  al.,  U.  S.  Dist.  Ct  Dist  Md.,  Fed.  Rep.,  January  18, 1881. 

—  Salvage. — When  a  vessel  is  in  distress  and  calls  on  others  for  help,  or, 
being  abandoned,  is  saved  by  their  voluntary  efforts,  it  is  a  case  of  salvage, 
unless  the  salvors  act  in  the  performance  of  a  mere  duty  —  as,  where  they  »« 
employed  by  the  public  authorities  to  perform  the  very  service.  Meld, 
under  the  circumstances  of  this  case,  that  if  the  fire  department  of  New 
Orleans  had  extinguished  the  fire  whilst  the  vessel  was  lying  at  the  wharf, 
no  salvage  could  have  been  claimed.  The  amount  of  salvage  tnat  ought  to  he 
allowed  depends  on  the  extent  and  danger  of  the  services,  the  value  of  the 
property  saved,  and  the  risk  of  destruction  by  which  it  was  imperilled. 
Salvage  should  be  regarded  in  the  light  of  compensation  and  reward,  not 
in  the  light  of  prize.  It  should  not  exceed  what  is  necessary  to  insure  the 
most  prompt,  energetic,  and  daring  efforts  of  those  who  have  it  in  their 
power  to  furnish  aid  and  succor.  —  Murphy  et  al.  v.  Ship  Suliote,  U.  S.  Oir. 
CU  Dist  La.,  Fed.  Rep.,  January  18,  1881. 

—  Appeal — Releasing  vessel  from  arrest — Practice  —  Admiralty — Rule 
11.  --  On  appeal  to  the  Circuit  Court  from  a  decree  of  the  District  Court  dis- 
missing the  libel,  the  claimant  of  the  vessel  which  was  attached  on  service  of 
the  monition  is  not  entitled  to  have  her  released,  or  to  a  bond  from  the 
libellante  to  pay  such  damages  as  the  claimant  mav  sustain  by  reason  of  her 
detention  ponding  the  appeal,  in  case  the  libel  shall  be  dismissed  in  the  ap- 
pellate court.  To  hold  otherwise  would  be  inconsistent  with  Admiralty 
Kule  11.  Unless  the  attachment  was  mala  fide,  or  there  waa  gross  negli- 
gence amounting  to  bad  faith,  no  damages  for  her  detention  caused  by  such 
arrest  can  be  recovered.  --  The  Swedish  Bark  Adolph,  U.  S.  Dist.  Ct.  South. 
Dist.  N.  Y.,  Fed.  Rep.,  January  18,  1881. 

—  Salvage  — Damage— Freight  prepaid.  —The  barkL.  collided  with  the  ship 
R.,  wherebj' she  lost  everything  above  deck,  and  was  thereupon  abandoned  bv 
i^^ZVl^.P'^  the  morainK  of  April  17,  1880,  she  was  sighted  by  the  steamer 
T^'J^i^ttTe^:fJty-.l^yj^^}^^^^^  aboaA  the  L.  and  making 


^cted'ltdlVo'k^  o^^r^^  was'^eiumrd  in  thi  Xroiorand  ^the"  T^ 
^r^t^'^Sde^^o^^^^^^^^^^  with  the  L.  in  tow      The 

claim  of  the  libellants  for  more  than  oifX^  Tn*  ^f^'  J^*K  ""^^^^  ^^ 
flayed  ia  verv  extrayairunt  «n^  ?*  one-half  of  the  value  of  the  property 
a^^^x^U^ol^^\\\^^i  "2V°  ««;o«iance  with  the  present  pricti<i 
Tow^TJ^^^^^^  the  principfe  should  be  fol- 

IrtoW  sived ;  rutli^^TmpSt**^^^^^  encountered,  and 

recovered  back  as  not  earned  in  case  oKh«  1  that  prepaid  freight  can  be 
should  be  considered  as  part  of  the  nr^Ll?*^  "^  ^5*  "^^"^^  *"^  therefore 
ship.- Bark  Loveland,  etc.,  U.  S  DiK^i^  v?  ^l^J^  ^^^  ownm  of  the 
January  18,  1881.  '  '  ^''*-  ^  »o^th.  Dist  N.  Y.,  Fed.  Rep., 

—  Power  of  Congress  to  regulate  commerce  n«  a.-  x  ... .    «  ^  , 

that  Oong^ss  has  the  power  to  leSTthrii  ^m*^.*^*^  StaU.  —  Held, 
*  ^**^ ''"«  "ability  of  the  owDeni  of  vessels 
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navigating  the  high  seas,  though  enniged  only  in  the  transportatien  of  goods 
and  passengers  between  ports  and  places  in  the  same  State.  —  Lord  v, 
Goodall,  Nelson  &  Perkins  Steamship  Co.,  U.  S.  Sup.  Ot,  Int.  Rev.  Rec, 
March  21,  1881,  p.  89. 


—  I}eatht  action  for —  Marine  tort,  —  Right  given  by  State  statute. —  Although 
an  action  may  not  lie  at  common  law  to  recover  damans  for  the  death  of 
a  person,  it  will  at  the  civil  law,  and  therefore  aemble  that  it  will  in  admiralty. 
A  marine  tort  is  one  that  occur!  on  any  public,  navi^ble  water  of  the 
United  States,  whether  caused  by  a  wrongful  act  or  omission,  and  the  proper 
District  Court,  as  a  court  of  admiralty,  has  jurisdiction  of  a  suit  to  recover 
damages  therefor.  The  jurisdiction  of  the  national  courts  does  not  always, 
nor  often,  depend  upon  the  origin  of  the  rights  of  the  parties ;  and  where  a 
State  statute  gives  a  right,  the  same  may  he  asserted  or  enforced  in  such 
courts  whenever  the  citizenship  of  the  parties  or  the  nature  of  the  subject 
will  permit  The  right  given  by  sect  867  of  the  Oregon  Civil  Code  to  an 
administrator  to  recover  damages  on  account  of  the  death  of  his  intestate, 
from  the  party  by  whose  act  or  omission  such  death  was  caused,  may  be 
enforced  in  the  national  courts.     When  a  passenger  on  the  railway  ferry-boat 

§  lying  across  the  Wallamet  River  between  East  Portland  and  Portland  was 
rowned  by  reason  of  the  negligence  of  the  owner  of  the  boat  or  its  servants, 
a  marine  tort  was  committed,  for  which  a  suit  may  be  maintained  in  the 
District  Court  by  the  administrator  of  the  deceased  to  recover  the  damages 

fiven  therefor  by  sect  867,  supra.  —  Holmes  v.  Oregon  &  California  R.  Co., 
r.  8.  Dist  Ct  l^ist  Or.,  Fed.  Rep.,  January  18,  1881,  p.  75. 

Collision  —  Failure  of  those  on  steamer  to  see  sailing-vessel  —  Fresump- 


tion  of  negligence — Duty  of  look-outs  —  Station  of —  Reduction  of  speed  — 
Statements  of  crew.  —  A  steamship  and  a  bark  collided  at  night  in  mid- 
ocean.  The  steamship  was  steering  N.  W.  by  W.  \  W.,  having  her  fore-try- 
sail, jib,  and  stay-sail  set  The  bark  was  sailing  by  the  compass  on  a  course 
precisely  opposite.  The  wind  was  between  S.  Vy .  and  W.  S.  W.  The  night 
was  dark  and  rainy,  but  no  fog  The  bark's  helm  was  ported  immediately  be- 
fore the  collision.  The  mast  head-light  of  the  steamship  was  seen  from  the 
bMrk,  but  her  side-liehts  were  not  seen  until  after  the  bark  nad  ported  her  helm, 
when  the  steamship  s  green  light  alone  was  seen.  The  lights  of  the  bark,  which 
were  of  less  power  than  those  of  the  steamship,  were  not  seen  from  the 
steamship  until  the  moment  of  collision,  when  the  bark's  red  light  was  seen. 
Held^  that,  as  the  evidence  satisfied  the  court  that  the  bark  could  have  been 
earlii^r  seen  from  the  steamship,  the  fact  that  she  was  not  seen  showed  con- 
clusively an  absence  of  proper  care  on  the  part  of  the  steamship.  Held^ 
further^  that  this  conclusion  was  not  overthrown  by  the  fact  that  the  steam- 
8hip*s  side-lights  were  not  seen  from  the  bark,  since  it  appeared  possible, 
from  the  report  of  assessors,  that  with  the  heeling  of  the  steamship,  and  the 
baj^ng  of  her  £|re-try-sail  in  the  position  in  which  it  was  set  oer  green 
light  was  conceared  from  the  bark,  and  the  bark  concealed  from  the  look-out 
on  the  bridge  of  the  steamship.  The  duty  of  those  in  charge  of  a  steamship 
to  increase  the  number  of  look-outs  when  the  weather  is  such  as  to  call  for 
especial  vigilance,  and  especially  to  station  al«»ok-out  on  the  turtle-back,  and 
reduce  the  speed,  if  necessary,  to  enable  hira  to  maintain  his  station  and  per- 
form his  duties,  discussed.  The  weight  to  be  given  to  statements  made  by 
the  crew  of  the  injured  vessel  at  the  time  of  their  rescue,  and  after  they 
were  taken  on  board  of  the  other  vessel,  if  contradictory  to  their  subsequent 
testimony,  considered. — Jansen  v.  Steamship  Belgeland,  U.  S.  Dist  Ct 
East  Dist  Pa.,  Fed.  Rep.,  January  18,  1881,  p.  86. 

Charter-party  —  Agreed  cargo  —  Failure  of  guaranty  as  to  capacity  of 

vessel^  where  failure  produces  no  harm  —  Custom.  —  A  charter-party  con- 
tained a  guaranty  that  the  vessel  was  of  1,250  tons  burden,  and  by  it  the  char- 
terer was  to  furnish  a  full  cargo  of  specified  articles  for  the  voyage  out,  and 
**  home,  marble  in  blocks;  the  latter,  if  any  shipped,  not  to  be  more  than  600 
tons;  *  *  *  sufficient  rags  to  be  shipped  to  dunnage  cargo."  A  speci- 
fied sum  was  agreed  upon  to  be  paid  for  the  voyage  each  way.    The  vessel 
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turned  out  to  be  only  1,065  tons  burden,  and  on  tfae  return  vojaee  the  cbar> 
terer  furnished  a  car^u  of  600  tons  marble  nnd  120  light  cargo.  Heldy  that  all 
that  the  vessel  was  reauired,  by  the  contract,  to  carry  on  iu  home  voyage  wa» 
600  tons  of  marble  ana  sufficient  rags  for  dunnage,  and  that  the  charterer  could 
not  claim  a  rebate  proportioned  to  the  difference  between  the  actual  and  the 
guaranteed  tonnage.  The  case  was  not  altered  by  the  fact  that  it  was  the 
custom  of  marble-carrying  vessels  to  carry  also  a  light  cargo,  and  tbart  insur- 
ance companies  placed  a  limit  to  the  marble  to  be  carried  bv  a  vessel 
insured.  — Ruger  v.  Reck,  U.  S.  Cir.  Ct  East  Dist.  Pa.,  Rep.,  March  9,  1881, 
p.  829;  Fed.  Rep.,  January  18,  1881,  p.  181. 

Laches  —  Refunding  money  —  Coat  and  expenses  —  Contesting  claim  -— 

Appraisement  after  collision  —  English  rule  —  JLibel  against  vessel  —  fyimit' 
ing  liability. —  Under  sect  4288,  Revised  Statutes,  ship-owners  may,  by  libel 
or  petition,  limit  their  liability  for  any  cause  of  action  against  the  vessel, 
incurred  without  their  privity  or  knowledge,  to  the  value  of  their  interest  in 
the  vessel  and  the  pending  freight  They  may  transfer  their  interest  in  the 
vessel  and  freight  to  a  trustee  ot  the  court  for  distribution,  or  they  may  enter 
into  astipulation  to  pay  the  appraised  value  of  vessel  and  freight,  and  take 
the  vessel.  Proceedmgs  to  limit  the  liability,  in  such  case,  to  be  effective 
against  a  specific  party,  must  be  taken  before'the satisfaction  of  his  demand; 
upon  the  ground  of  laches  the  money  paid  will  not  be  refunded.  And  costs 
and  expenses  must  be  paid  whore  action  has  been  brought  The  claimants 
are  not  precluded  from  proceeding  to  limit  their  liability  by  contesting  the 
claim:  the  English  rule  of  practice  is  put  aside  by  Rule  ^  in  admiralty. 
But  where  there  has  been  a  trial,  they  cannot  demand  a  second  upon  t^e 
libel  or  petition  of  limitation.  The  vessel  must  be  appraised  after  the  col- 
lision, to  fix  the  amount  of  the  stipulation.  The  English  rule  <>f  taking  the 
value  immediately  before  a  collision  is  not  followed  here.  — New  York  & 
Wilmington  Steamship  Co.  v.  Mount,  U.  S.  Sup.  Ct,  Rep.,  March  2,  1881, 
p.  281. 

Liability  of  ship-ortmers  for  damaae  to  cargo  before  sailing  —  Law  of  eomr 

pulsory  pilotage  and  exemption  of  ship-ovonei'S  thereunder — Questums  to 
marine  exverts  —  Form  of,  and  when  allowable,  —  In  suit  to  recover  damnge^ 
to  a  vessel  from  collision  in  a  harbor,  a  nautical  man  cannot  be  called  uj>on 
to  testify  as  to  his  opinion  upon  evidence  given  bv  other  witnesses,  which 
covers  a  great  variety  of  facts  and  calls  for  a  comprehensive  and  critical  view 
ofthe  testimony  eiven,  and  inferences  from  the  evidence  of  the  witnesses. 
Where  the  vessel  is  not  on  its  passage  to  or  from  the  port  the  English  law 
ot  compulsory  pilotage  has  no  application.  Where  the  vessel  was  not  readv 
for  sailing,  and  no  obligation  to  employ  a  pilot,  and  he  was  not  necessarily 
there,  defendant  was  not  released  from  responsibility.  Though  a  charge  bv 
the  court  that  the  sale  at  public  auction,  upon  due  notice,  is  evidence  of  what 
goods  were  fairly  worth,  in  the  absence  of  other  evidence,  was  erroneous,  the 
most  which  could  be  claimed  being  that  the  price  at  ai^tioii  was  some  evi- 
dence for  the  consideration  of  the  jury,  vet  a  general  exception,  the  defect 
Y..^T^ifl?'3*?V'' g''*"  1^*  avail.  -(Juiterman  et  al.  r.  Liverpool,  New 
J  1881    ^^^'^^''^^^P^'*  Steamship  Co.,  Ct  App.  N.  Y.,  Daily  Reg.,  Februarr 

■^H^iit*hirV'i;!i'!lf"?S"^"'*  *"*'''  *  ^®««®^  ^  ""^^o*-  virtually  in  mid-channel 
Inaflnhnn^I^;K^n?fi?^^^^  lighU.-Bark  Ajace\;.  Tug  S.  Shaw 

and  Schooner  Annie  M.  Allen,  Int  Rev.  Reo.,  Pebrua^28.  1881,  p.  66. 

iSTnt"^  ?h^  ^nt^f  i^r  ^  T"^'*^*/  "^o^rf*.  -  In  the  absence  of  a  clear 
rdV  ^^-T^li^tlT^:^^^^^^  *  I'his'^reTmTt^  ^  ^r^"" 
easily  overcome  in  an  artistically  dmwnti  ^  l^ 

the  evidence  that  it  was  drawn  by  an  Xra^/ uai  Jr  Thfel^  '"'  '^  ^^f 
a  technical  word  will  not  be  affecS  bra^hL^ftl^fn^n  *  J  *  f^i-T^"""*  ^^ 
bleof  aconstruction  consistent wi^t^^^^^^^^^^^^^^  A S^tTt^ll  ji;;^*'^^  X 
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will  (which  was  artistically  drawn)  that  two  notes,  given  to  him  \jj  a  son 
and  a  married  daughter,  respectively,  bearing  interest  on  their  face,  were 
"deemed  by  him  as  advancements  to  the  respective  drawers  thereof,"  and  he 
directed,  further,  **  that  the  said  notes  be  valued  and  appraised  at  their  full 
amounts  aa  assets  of  my  estate  in  the  hands  of  my  executors,  and  to  be  re- 
spectively paid  and  accounted  for,  hj  the  respective  drawers  thereof,  out  of 
their  respective  shares  "  in  the  distribution  of  testator's  estate.  Heldf  that 
this  direction  did  not  indicate  that  the  term  '* advancement"  was  used  by  the 
testator  In  other  than  its  technical  signification ;  and  that  it  was,  thereforOf 
error  lo  charge  interest  on  the  note  of  the  daughter  in  the  distribution.  — 
Porter's  Appeal  (Eberle's  Estate),  Sup.  Ct.  Pa.,  W.  N.  C,  February  24, 1881, 
p.  467. 

AOKKCT. See  PRINCIPAt  AND  AOXNT. 

AsiiiQiriCB.  — Liability  of  surety.  —  Suretv  is  liable  for  default  of  official  as- 
signee when  acting  as  assignee  of  creditors.  —  McNichols  v.  Canada  Guar- 
antee Co.,  Montreal  Superior  Ct,  Leg.  N.  (Can.),  March  6, 1881,  p.  78. 

Asngrtment  for  benefit  of  creditors  —  Non-resident  creditors  —  Estoppel  — 

Assent  —  Benefits  received  —  Foreign  assianments  —  Fraud,  — An  assignment 
for  the  benefit  of  creditors  made  in  another  State  will  be  enforced  against  a 
non-resident  creditor,  upon  principles  of  comity.     Any  creditor  who  has 
assented  to  an  assignment  for  the  benefit  of  creditors  in  another  State,  and 
who  received  benefits  thereunder,  is  estopped  from  avoiding  the  assignment  in 
a  domestic  jurisdiction.    Foreim  assi^ments  will  not  be  enforced  against 
cntizens  of  a  State,  and  such  a  discrimination  is  not  in  violation  of  the  pro- 
vision of  the  Federal  Constitution  declaring  that  citizens  of  each  State  shall 
be  entitled  to  all  privileges  and  immunities  of  citizens  of  the  several  States, 
An  assignment  made  openly,  and  upon  consultation  with  the  creditors,  will 
not  be  set  aside  as  frauaulent,  except  upon  the  clearest  proof.  —  Chaffee  o. 
Fourth  National  Bank  of  New  York,  Sup.  Jud.  Ct.  Me.,  Kep.,  March  2. 
1881,  p.  296. 

See  Vendor's  Lixn;   Insurakos  (Lirs). 

AsaiQNMXNT  OF  Error.  —  See  Practice. 

Assumpsit.  —  See  Insurance  (Life). 

Attachment. — Declaration — Jurisdictional  facts — Demurrer  — Application 
by  United  States  court  of  State  statute  as  to  attachment.  —  The  declaration 
described  the  plaintiflf  as  *'  The  Third  National  Bank  of  Baltimore."  Held, 
on  demurrer,  that  this  was  not  eouivalent  to  an  averment  that  the  plaintiff 
was  a  banking  association  established  in  the  District  of  Maryland,  nor  that 
it  was  established  under  the  law  of  the  United  States  providing  for  national- 
banking  associations.  Held^  also,  that  the  declaration  was  demurrable  for 
want  of  an  averment  that  the  plaintiff  was  a  corporation.  The  plaintiff 
having  obtained  nn  attachment  on  original  process,  as  provided  by  the  Mary- 
land State  law,  adopted  by  Circuit  Courts,  as  authorized  by  sect.  916  of  the 
United  States  Revised  Statutes,  held,  that  the  Circuit  Court  must  apply  the 
remedy  agreeably  to  the  construction  put  upon  the  law  by  the  highest  appel- 
late u}urt  of  the  State.  Held,  that,  the  appellate  court  having  decided 
that,  by  the  terms  of  the  statute  giving  the  remedy,  the  attachment  was 
void  if*^the  declaration  was  demurrable,  the  attachment  in  this  case  must  be 
quashed. — Third  National  Bank  of  Baltimore  v.  Teal,  U.  S.  Cir.  Ct.  Dist. 
Md.,  Fed.  Rep.,  February  22,  1881. 

Claim  and  rights  of  third  party  —  Remedy  —  Parties  —  Judgment.  —  In 

an  attachment  suit  where  property  is  sold,  a  third  party  claiming  the  prop- 
erty has  no  legal  interest  in  the  proceeds  of  sale,  flis  remedy  is  against  the 
sheriff  or  the  plaintiffs  in  attachment,  or  by  trial  by  right  of  property.  An 
equitable  claim  to  the  proceeds  could  be  made  only  by  showing  reasons  why 
he  did  not  resort  to  the  legal  remedies  mentioned.    In  a  proceeding  for  the 
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proceeds  of  such  sale,  the  defendant  in  the  attachment  is  a  necessary  party. 
A  Judgment  is  not  a  final  judgment  which  does  not  dispose  of  all,  or  tne  in- 
terest of  all  the  parties  to  the  suit. — Rodriguez  v.  Trevino,  Sup.  Ct.  Texas, 
Texas  L.  J.,  February  2,  1881,  p.  882. 

— ^  Release  of  property  —  JUeitals  in  auU  on  sheriffs  bond.  —  In  ease  of 
attachment,  the  sheriff  is  bound  to  surrender  the  property  to  the  defendant 
on  his  tendering  proper  security.  In  an  action  upon  a  sheriff's  bond,  the 
complaint  avers  generally  that  the  sheriff  "wrongfully  and  unlawfully 
released  his  levy  "  upon  the  property,  and,  in  support  of  this  averment, 
alleges  no  other  facts  thao  that  he  surrendered  the  logs  to  the  attach  m«it 
defendant  on  receiving  security  in  the  form  prescribed;  that  said  defendant 
and  his  surety  converted  the  logs;  and  that  both  of  them  are  inaolveot 
HeUl,  on  demurrer,  that  these  facts  are  insufficient  to  show  a  breach  of  the 
sheriff's  bond.  The  sheriff's  bond  in  this  case  contained  the  statutory  con- 
dition for  the  faithful  performance  of  the  duties  of  the  office,  but  omitted 
the  other  conditions  required  by  statute.  Without  deciding  the  question, 
the  court  is  inclined  to  the  opinion  that  the  bond  is  valio,  and  that  one 
aggrieved  by  breach  of  its  condition  may  sue  upon  it  in  his  own  name.  — 
Wheeler  v,  McDill,  Sup.  Ct  Wis.,  N.  W.  Rep.,  February  26,  1881. 

Attornkt-at-Law.  —  Motion  to  disbar — Evidence  —  Commission.  —  A  com- 
mission to  take  lestimonv  will  not  issue  in  proceeding  to  disbar  an  attorney, 
without  the  consent  of  tne  accused.  The  examination  of  witnesses  must  be 
at  common  law,  and  in  his  presence  for  cross-examination  if  he  require  it 
Under  the  New  York  statute,  commissions  will  issue  in  actions  only;  a  pro- 
ceeding to  disbar  an  attorney  is  not  **an  action."  —  In  re  Hahn,  Ct.  App. 
N.  Y.,  Rep.,  March  9,  1881,  p.  844. 

Action  for  malicious  prosecution  —  Liability  of  attorney. — An   action 

for  malicious  prosecution  against  the  party  who  made  the  affidavit  and  his 
attornev  will  not  lie  against  the  attorney,  notwithstanding  the  arrest  of  the 
plaintiff  or  the  seizure  of  his  property ;  and  it  is  of  no  consequence  how 
frivolous  or  unfounded  the  action  mieht  have  been,  unless  he  commenced  it 
without  his  client's  authority,  or  unless  the  averments  of  the  petition  dis- 
close a  conspiracy  to  bring  a  groundless  action,  the  attorney  knowing  it  to 
be  groundless  when  commenced.— Mellor  v.  Bartlett  et  af.,  October  term 
Cuyahoga  County  (Ohio)  Com.  Pleas. 

Authority  to  consent  to  refer.—  An  attorney,  in  the  absence  of  his  client 

and  witnesses,  when  his  case  was  called  for  trial,  consented  to  a  reference. 
Subsequently,  and  prioi^to  the  meeting  of  the  arbitrators,  a  rule  to  show 
cause  why  the  reference  should  not  be  set  aside  was  taken,  and,  on  hearing, 
dwchnrged.  Held,  not  error;  that  the  client,  having  the  benefit  of  the  delay, 
could  not  repudiate  the  act  of  his  attorney.  He  received  a  consideration 
for  the  subnjission,  which  made  it  irrevocable.  —  Williams  o.  Tracy,  Sup. 
Ct.  Pa.,  Pa.  L.  J.,  March  28,  p.  289. 

Bailment.  —  ^<jpo«7  of  bonds— A  bailment  without  hire. -^  The  owner  of 
bonds  left  them  for  safe-keeping  with  the  cashier  of  a  bank,  and  took  a 
receipt,  which  declared  they  were  received  "for  deposit  in  the  vault  of  this 
bank,  at  the  risk  of  the  depositor. '»     Held,  that  the  bank  was  a  bailee  with- 

?A^*JJI?•'~  n?I"P  *"•  ^*^^»«^«  ^ep.  Bank,  Sup.  Ct.  Pa.,  Week.  Jur.,  March 
10,  1881,  p.  914. 

See  Salks. 

Bankruptcy.  --  ^f^^^ee-  Right  to  sue  in  district  other  than  that  of  his  ap^ 
potntment  —  Sect.  738,  Revised  Statutes,  construed.  —  While  an  assignee  who 
W  been  appointed  by  a  court  of  bankruptcy  of  another  district  mtv  sue  in 
this  court  to  recover  Msets  from  a  stranger,  such  action  must  be  a 'plenary 
suit,  and  there  «  nothing  in  the  B^^k     ^^  ^^^  ^j^.^^  ^^^^  ^^^^  ^  ^^.H^^^  J^ 

the  P'-o^"*^"' ?f  .^^^^^  lllf^  t^ie  Revised  Statutes,  although  the  defendant 
may  have  property  in  this  district  which  is  claimed  to  bl  asseU;  and  the 
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defendant  muftt  be  an  inhabitant  of,  or  be  found  in  this  district  at  the  time 
of  senrine  the  writ,  to  give  this  court  jurisdiction.  Sect.  788  of  the  Revised 
Statutes  doea  not  refer  to  a  suit  like  the  present,  in  which  the  plaintiff  seeks, 
throu|rh  a  receiver,  to  apply  the  general  property  of  a  defendant  to  the  pay- 
ment of  his  debts,  but  to  suits  in  equity  to  enforce  some  preexisting  lien  or 
chiim  upon  a  specific  piece  of  propertv.  —  Shainwald  v.  Lewis,  U.  S.  Dist. 
Ct.  Nev.,  Fed.  Rep.,  February  22,  ISS^'p.  610. 

Appointment  of  assignee  —  Unadminisiered  assets  —  Doubtful  right    of 

assignee  to  recover,  —  Where,  after  the  death  of  an  assignee  in  bankruptcy, 
evidence  of  tl}e  existence  of  unadministered  assets  is  produced,  the  court 
will  appoint  a  new  assignee,  notwithstanding  his  right  to  recover  such  assets 
may  be  doubtful,  depending  upon  several^  disputed  questions  of  law  and 
fact.     The  flrni  of  A.,  B.  &  G.  dissolved,  C.  becoming  liquidating  partner. 
A.  filed  a  petition  in  bankruptcy  in  Pennsylvania  under  the  banxrupt  law 
of  1841.     G.   subsequently  filed  a  petition  in  New  Orleans.     C.'s  assignee 
sold   the  firm  book-accounts.    Before  the  dissolution  the  firm  had   com- 
menced an  attachment  suit  in  Philadelphia  against  a  debtor,  and  had  sum- 
moned a  bank  as  garnishee.     This  suit  was  never  tried,  and  no  proceedings 
in  it  were  had  for  thirty-four  years,  when,  A.*s  assignee  having  died,  the 
firm  creditors  filed   a    petition  for  the  appointment  of  a  new  assignee  to 
carry  on  the  attachment  suit.    Heldy  that  tne  petition  should  be  granted, 
and  that  the  questions  of  law  and  fact  on  which  the  rights  of  the  assignee 
to  recover  would  depend  could  not  properlv  be  considered  upon  this  appli- 
cation.—  In  re  Mahoney  et  al.,  U.  8.  Dist  (Jl  East.  Dist  Pa.,  Fed.  Kep.,  Feb- 
ruary 22,  1881,  p.  518. 

^—'Discharge  —  School  funds.  —  A  discharge  in  bankruptcy  of  a  person  in- 
debted to  the  school  fund  as  a  borrower  does  not  affect  tne  State  as  creditor. 
—The  State  v.  Shelton,  Sup.  Ct  of  Errors  Conn.,  Kep.,  March  16, 1881,  p.  367. 

—  Marshalling  assets  —  Revised  Statutes^  sect.  5121  —  What  are  available 
assets  —  Neglect  to  recover  them,  —  The  rule  as  to  marshalling  assets  prescribed 
by  sect  5121,  Revised  Statutes,  that  firm  assets  shall  be  first  applied  to  payment 
ol  firm  debts  and  individual  assets  to  payment  of  individual  debts,  and  the  rule 
of  equity  that  where  there  are  no  firm  assets  the  firm  creditors  shall  share 
pari  passu  with  the  individual  creditors  in  the  individual  assets,  are  not  lim- 
ited to  the  case  where  there  has  been  an  adjudication  in  bankruptcy  of  the 
firm.  Both  the  rule  and  the  exception  apply  where  the  individual  partners 
have  been  adjudicated  bankrupts  on  petitions  a^inst  them  individually. 
Firm  creditors  have  a  right  to  share  pari  passu  with  individual  creditors  m 
individual  estate,  where  nrm  assets  are  not  more  than  suflicient  to  pay  the 
costs  and  expenses  properly  chargeable  to  the  firm  estate.  Where  the  bank* 
rupt  and  his  partner,  being  engaged  as  a  firm  in  the  business  of  constructing 
a  railroad,  failed  shortly  before  the  petitions  in  bankruptcy  against  the  in- 
dividual partners  were  filed,  an  attempt  to  have  the  firm  adfudicated  having 
been  abandoned,  and  assets  of  the  firm,  consisting  of  railroad  cars  and  horses, 
passed,  with  the  property  of  the  railroad  company,  into  the  hands  of  a  re- 
ceiver of  its  property,  sfiortly  before  the  filing  of" the  petitions,  and  it  was 
not  shown  that  the  receiver  nad  any  title  to  the  property,  nor  what  had  be- 
come of  it :  held^  that  the  petitioners  failed  to  estaolish  the  fact  that  there 
were  no  firm  assets  available  for  the  payment  of  firm  debts,  and  that  the  firm 
creditors  were  not  entitled  to  share  pari  passu  with  the  individual  creditors 
in  the  estate  of  the  bankrupt;  that  the  test  of  available  assets  for  such  pur- 
pose is  whether,  at  the  time  of  filing  of  the  petition  in  bankruptcy,  there 
was  an  available  fund  to  pay  firm  creditors ;  and  a  neglect  by  the  firm  cred- 
itors to  avail  themselves  of  such,  fund  then  existing,  whereby  it  has  been 
dissipated  or  lost  to  them,  does  not  enlai*ge  their  equity  against  the  individual 
estate,  although  in  fact  they  have  been  paid  nothing  on  their  debts.  —  In  re 
Litchfield,  U.  S.  Dist  Ct  South.  Dist  N.  Y.,  Fed.  Rep.,  January  18,  1881, 
p.  49. 
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Date  of  filing  petition — Revised  Statutes,  aeet .  50S4  —  Secured  debt  orfpeti- 

tioning  creditor  —  Waiver,  —  A  petition  for  adjudication  in  bankrupt*^ i«  to  be 
deemed  as  filed,  within  the  nieunins  of  sect  6024,  Revised  Statutes,  nx>m  the 
time  it  is  presented  to  the  clerk  for  the  action  of  the  court.  A  secured  creditor 
who  joins  in  a  creditors'  petition  thereby  represents  himself  as  an  unsecured 
creditor,  and  must  be  held  to  have  waived  nis  security;  and  his  petition  for 
payment  of  judgment  from  the  proceeds  of  property  sold  by  the  assignee  in 
bankruptcy,  on  the  ground  that  he  had  made  a  levy  of  his  execution  prior 
to  the  filing  of  the  creditors'  petition,  must  be  denied.  It  is  immaterial  that 
the  creditor's  signature  was  not  necessary  to  make  up  the  number  of  cred- 
itors and  amount  required  by  the  statute.  —  In  re  Bear  et  al.,  U.  S-  I>i«t. 
Ot.  South.  Dist.  N.  Y.,  Fed.  Rep..  January  18,  1881,  p.  53. 

Provisional  warrant  —  Seizure  of  property  in  possession  of  third  jMrtiem,  — 

The  marshal,  under  a  provisional  warrant  in  bankruptcy,  must  seiae  all  the 
property  of  the  bankrupts,  wherever  found.  The  possession  of  third  parties, 
who  claim  the  right  of  possession,  cannot  be  set  up  to  defeat  the  warrant.  — 
Sharpe  p.  Doyle.  U.  8.  Sup.  Ct,  Rep.,  March  9,  1B81,  p.  821. 

AttcLchment  creditor  —  Affidavit  without  notarial  seal  —  Jurisdieiiotu  — 

A  creditor  who  lias  obtained  a  preference  b^  attachment  will  be  allowed  to 
come  in  by  petition  and  contest  the  validity  of  an  adjudication  in  bank- 
ruptcy. An  mvoluntary  petition  is  in  the  nature  of  a  proceeding  in  rem  ; 
the  petitioning  creditor  and  the  bankrupt  are  not  the  only  parties  to  it,  but 
all  creditors  whose  liens  are  divested  by  the  adjudication,  are  entitled  to  be 
heard.  Semhle  that  a  notary's  seal  is  not  indispensable  in  this  district,  under 
the  Bankrupt  Act,  to  the  validity  of  his  certificate.  The  fact  that  the  affida- 
vits to  the  petition  and  to  the  proof  of  debt  are  not  properly  taken  is  a 
mere  irregularity,  and  does  not  deprive  the  court  of  jurisdiction.  After  an 
adjudication  has  been  made,  the  proceedings  will  not  on  this  account  be 
treated  as  void  ab  initio,  but  an  amendment  will  be  allowed  nunc  pro  tunc  — 
In  re  Donnelly  &  Hughes,  U.  S.  Dist  Ct.  Dist  N.  J.,  N.  J.  L.  J.,  March, 
1881,  p.  76. 

Revised  Statutes,  sects.  5128,  51S9 —  Transfer  by  insoloent  —  Reasonable 

cause  to  believe  debtor  insolvent —  Creditor  holding  protested  paper  —  Equities 
of  transferee,  —Where  a  creditor  knows  that  his  debtor  is  not  able  to  meet 
obligations  as  they  mature  in  the  ordinary  course  of  business,  he  has  such 
reasonable  cause  to  believe  the  debtor  insolvent  as  will  avoid  a  transfer  made 
by  said  debtor  to  him  within  four  months  prior  to  proceeding  in  bankruptcy, 
under  act  of  1867.  Such  knowledge  will  be  inferred  from  the  fact  that  tfie 
creditor  carries  protested  paper  of  the  debtor.  Where  stock  has  been  trans- 
ferred in  fraud  of  the  Bankrupt  Act  to  a  creditor  who,  in  addition  to  can- 
celling a  debt,  gives  therefor  new  consideration  in  goods  and  monev,  and 
afterwards  pays  instalments  due  on  said  stock,  which  increases  its  value,  of 
which  increase  the  bankrupt  estate  receives  the  benefit,  though  the  assignee 
in  bankruptcy  may  avoid  the  transfer,  yet  the  creditor  will  be  entitled  to 
recover  the  amount  of  the  new  consideration,  and  the  instalments,  with 
interest  thereon.  --Swanj?  Robinson,  Assignee,  U.  S.  Cir.  Ct.  Dist.  Del., 
Rep.,  March  lb,  1881,  p.  868;  Fed.  Rep.,  February  1,  1881,  p.  287. 

• Implied  <^f?  —  Vendee  of  cestui  que  trust  —  Partnership  guaranty  —  In- 
dividual Itabtltty.  — B.  bought  a  piece  of  land  in  Chelsea,  Massachusetts,  at 
the  request  of  C..  who  made  the  cash  payment.  B.  gave  his  notes  and  a 
mort«ige  of  the  land  for  the  remainder  of  the  purchase-money.  No  writing 
passed  between  C.  and  B.  James  M.  C.  and  his  partner.  Hill,  together  with 
one  Cheever  and  one  Dearborn  subsequently  entered  into  an  orafagreement 
with  C.  to  take  four-fifths  ot  the  purchase,  and  thereafter  the  interest  and 
taxes  were  paid  in  these  Proportions  The  mortgage  and  notes  were,  after  a 
time,  transferred  to  a  bank  and  Hill  &  C,  as  partnlrs.  guaranteed  their  pay- 
ment. Upon  failure  ot  all  the  part  es  concerned,  the  bank  proved  upii 
their  guaranty  against  the  joint  estate  of  Hill  &  C.  for  the  amount  of  ^e 
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notes,  less  the  agreed  value  of  the  land,  and  offered  proof  for  the  like 
amount  against  the  separate  estate  of  James  M.  C.  The  Dank  subsequently 
withdrew  this  claim  against  the  separate  estate  upon  a  settlement  made  witn 
B.,  taking  his  note  for  $6,544.26,  and  giving  him  an  agreement  that  he 
should  not  be  called  upon  to  pay  the  note,  but  only  what  he  might  obtain  in 
dividends  from  the  bankrupt's  estate.  Held,  under  these  circumstances,  that 
B.  could  not  prove  for  the  amount  of  the  note  against  the  bankrupt's 
estate.  — Brown  v.  Howard,  Assignee,  IT.  S.  Cir.  Ct,  Dist,  N.  H.,  Fed.  Bop., 
January  18,  1881,  p.  66. 

'Secured  er editor  —  Property  sold  eulneet  to  mortgage  —  Revised  Statuiea, 


seeL  6073.  —  A  creditor  may  prove  his  ^bt  as  unsecured,  and  consent  to  the 
dischai^^  of  the  bankrupt,  where  the  property  of  the  debtor,  after  being 
mortgaged  for  the  debt,  was  subsequently  sold'  under  an  execution  subject 
to  such  mortgage. — 'In  re  Kinne,  U.  S.  Dist-  Ct.  Dist.  N.  J  ,  Fed.  Rep., 
January  18,  1881,  p.  69. 

Final  dividend. — Upon  the  final  settlement  of  a  bankrupt's  estate,  it 

appeared  that  two  dividends,  amounting  to  twenty-seven  per  cent,  had  been 

declared,  and  that  at  the  time  each  was  made  a  sum  whs  retained,  under 

sect  6092,  Revised  Statutes,  "sufficient  for  all  undetermined  claims  which, 

by  reason  of  the  distant  residence  of  creditors,  etc.,  had  not  been  proved," 

etc.;  that  afterwards  a  third  dividend  of  ten  per  cent  was  declared  upon 

claims  that  had  not  participated  in  the  first  and  second  dividends;   ttiat 

some  claims  that  had  Seen  proven  before  the  first  and  second  dividends  did 

not  share  therein,  although  there  were  then  sufficient  funds  to  have  paid 

upon  them  also  a  twenty-seven  per  cent  dividend;  and  that  no  lund  was 

specially  reserved  for  their  payment;  and  that  the  funds  remaining  were 

not  sufficient  to  pay  upon  such  claims,  and  claims  since  proved,  a  dividend 

e^ual  to  twentv-seven  per  cent.     Held,  that  the  funds  remaining  should  be 

distributed  as  follows:  First,  costs  and  expenses;  second,  ten  per  cent  to 

creditors  that  have  received  no  dividend ;  third,  seventeen  per  cent  to  those 

who  have  received,  and  shall,  under  this  order,  receive  ten  per  cent;  and,  if 

the  fund  is  insufficient  to  par  seventeen  per  cent,  then  it  is  to  be  distributed 

to  them  pro  rata.  —  In  re  Hovev  et  al,,  U.  S  Dist.  Ct.  South.  Dist.  Ohio, 

Fed.  Rep.,  February  8,  1881,  p.  ^66. 

Banks.  —  Court  funde  deposited  —  Failure  of  bank  —  Trust  fund.  —  A  deposit 
of  funds  in  court  with  a  bank  designated  by  the  court  is  similar  to  any  or- 
dinary deposit.  The  court  has  no  power  to  order  the  receiver  of  an  insolvent 
bank  which  was  a  designated  depository  of  the  court  to  pay  over,  as  a 
trust  fund,  the  balance  of  funds  in  court'there  deposited;  the  funds  so  de- 
posited create  a  debt  such  as  a  deposit  of  anv  person  creates.  — Otis  v.  Gross, 
Sup.  Ct.  111.,  Rep.,  March  2,  1881,  p.  298.  ' 

" —  Bailment  —  Depoaitum  —  Liability  of  bailee  without  reward  —  Negli- 
gence  —  Agency  —  How  far  representations  of  cashier  may  bind  bank  —  Evi- 
dence —  iVhen  parol  evidence  is  not  admissible  to  vary  terms  of  written 
contract, — A  bunk,  whose  affairs  were  conducted  by  a  board  of  directors 
and  whose  cashier  was  elected  by  such  board,  was  accustomed  to  receive  de- 
posits of  bonds  in  its  vaults  gratuitously,  at  the  risk  of  the  depositors. 
Plaintiff  deposited  bonds  therein  at  the  solicittition  of  the  cashier,  and 
received  a  receipt  stipulating  that  the  bonds  should  be  ut  owner's  risk.  The 
cashier  had  no  power  from  the  authorities^  of  the  bank  to  solicit  deposits  or 
make  representations  as  to  their  safe-keeping,  nor  were  the  authorities  of  the 
bank  proved  to  have  any  knowledge  of  this  specific  transaction.  The  bonds 
^ore  lost.  Held,  that  parol  evidence  of  representations  made  at  the  time 
of  the  transaction,  by  the  cashier,  was  not  sufficient  to  change  the  effect 
of  the  Mrritten  receipt  so  as  to  affect  the  bank;  that  the  bank  was  a 
bailee  of  the  bonds  without  hire.  Bonds  so  deposited  with  the  bank  were 
placed  in  a  fire-proof  safe.  The  cashier  was  a  person  of  good  repute,  and 
the  authorities  of  the  bank  had  no  knowledge  of  any  misconduct  by  him. 
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Held,  that  the  authorities  of  the  bank  were  not  bound  to  examine  packasee 
BO  left  on  deposit,  and  that  there  was  no  evidence  of  such  negligence  on  ttie 
part  of  the  bank,  in  the  care  of  such  deposits,  as  to  m^ke  it  liable  by  reason 
of  the  cashier's  dishonesty.  —  Comp  p.  Carlisle  Dep.  Bank,  Sup.  Cl  Pa.,  W. 
N.  C,  February  24,  1881,  p.  463. 

^—  See  Bailuxkt. 

Bills  and  Notes.  —  Suretyship — Discharge  —  Rate  of  interest,  —  An  agree- 
ment made  without  consideration  between  the  holder  of  a  promissory  note 
and  the  principal  debtor  to  extend  the  time  of  payment  does  not  discharge 
sureties.  Where  the  debtor  was  bound  to  pay  twelve  per  cent,  an  agree- 
ment without  consideration  that  he  shall  pay  arrears  of  interest  and  in 
future  seven  and  three-tenths  per  cent  on  the  debt,  and  in  addition  four  and 
seven-tenths  per  cent  towards  the  extinguishment'  of  the  principal,  for 
which  the  creditor  ag^ed  to  extend  the  time  of  payment  for  three  years, 
does  not  release  sureties.  —  Wilson  v.  Powers,  Sup.  Jud.  Ct.  Mass.,  Rep., 
March  2,  1881,  p.  800. 

Pledge  —  Liability  of  pledgee  for  neglect  to  collect  interest  on  secured 

noteSj  or  for  not  selling  on  default  of  interest.  —  The  pledgee  of  promissoiy 
notes  bearing  interest  secured  by  mortga^  is  liable  to  the  amount  of  the 
interest  lost,  if  from  neglect  he  fails  to  collect  it  But  he  is  not  liable  for  the 
loss  of  the  principal  hj  reason  of  a  depreciation  of  the  property  mortgaged, 
upon  a  failure  to  enforce  a  power  or  sale  upon  default  on  the  interest  — 
Whitin  V.  Paul,  Sup.  Ct  R.  1.,  Rep.,  March  2,  1881,  p.  816. 

Defence^ —  Want  of  consideration,  —  In  an  action  on  a  promissory  note, 

the  maker  is  not  estopped  from  setting  up  want  of  consideration  or  fraud, 
by  a  judgment  dismissing  his  petition  on  the  merits,  in  an  action  brought  to 
enjoin  the  negotiation  of  the  note  and  to  obtain  its  surrender  and  cancella- 
tion, although  the  matter  set  up  as  a  defence  was  relied  on  as  the  ground  of 
relief  in  the  petition.  —  Cramer  v,  Moore,  Sup.  Ct  Ohio,  Ch.  L^.  N.,  Feb- 
ruary 6,  1881,  p.  174. 

Effect  of  a  suspicion  by  the  purchaser  of  a  promissory  note,  before  ma- 
turity, of  the  want  of  title  in  the  seller — Promissory  note  as  collateral 
security.  —  Where  one  purchases  a  promissory  note,  before  maturity,  from 
an  apparent  owner,  on  a  good  consideration,  his  title  is  not  vitiated  bv  his 
knowledge  of  outside  circumstances  which  led  him  to  suspect  a  want  of  title 
in  the  seller.  One  who  takes  a  promissory  note  as  collateral  securitv  is  en- 
titled lo  all  the  protection  of  a  bona  fide  purchaser  for  value.  —  Swih  et  al. 
V.  Smith,  Adnir.,  U.  S.  Sup.  Ct,  Ky.  L.  Rep.,  February,  1881,  p.  127. 

•  Discharge  of  surety  —  Estoppel  of  principal  as  to  surety  —  Town  treasur- 
er's note  for  borrowed  money. —  Where  the  principal  owner  of  a  note  past 
due,  without  the  knowledge  or  consent  of  his  sureties,  borrows  money  upon 
a  new  note  with  other  sureties,  for  the  purpose  of  taking  up  the  first  note, 
with  the  understanding  that  the  first  note,  when  taken  up,  shall  be  trans- 
ferred to  such  new  sureties  ns  collateral  security,  and  the  money  so  borrowed 
is  used  in  fulfilling  and  satisfying  the  purposes  for  which  the'flrst  note  was 

fiven,  this  amounts  to  a  payment  of  the  same,  and  the  sureties  thereon  are 
ischarged.  The  principal  maker,  by  so  transferring  the  first  note,  after  iU 
payment,  to  the  new  sureties,  in  conKiderntion  of  their  becoming  such,  is 
estopped,  as  against  them,  from  alleg^ing  that  such  note  was  in  fact  paid. 
Whether  a  town  treasurer  can  borrow  moneys  which  are,  or  are  supposed  to 
be  m  his  hands  as  such,  and  eive  a  valid  note  therefor,  aaarrc.  —  (freening 
V.  Patten,  Sup  Ct  Wis..  Week.  Jur.,  March  10,  1881,  p.  908;  N.  W.  Rep., 
February  12.  1881,  p.  367.  »  »  f  »  r-» 

_-  Payee  -  DescHption  of  necessary  to  negotiaHlity.  — A  note  payable  to 
the  "order  of  J.  V.  Mehling  s  estate "  held  a  valid  instrument  knd  not 
void  for  want  ot  a  payee.  -  Peltier  v.  Babillion,  Sup.  Ct  Mich.,  Week.  Jur., 
March  10,  1881,  p.  91d. 
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Negotiable    instrumenU — Paymmt — DevoHt  at  plctce  of  pavment, — 

Where  a  note  is  payable  at  a  designated  oank,  a  aeposit  therein  of  the 
amount  due,  on  the  day  of  payment,  and  leaving  the  amount  with  the  bank, 
dischar^res  the  maker,  though  the  bank  afterwards  fails. — Lazier  v.  Horan, 
Sup.  (X  Iowa,  Kep.,  March  9,  1881,  p.  888. 

PrauduUnt   repretentatiofu  —  I\treha8er  for  value.  —  The  maker  of  a 

negotiable  note  is  liable  thereon  to  a  purchaser  for  value,  before  maturity, 
without  notice  of  any  defect,  even  if  he  misunderstood  the  legal  effect 
of  the  instrument,  or  wus  induced  by  fraudulent  representations  to  execute 
it;  and  this  without  regard  to  the  question  of  negligence  on  his  part  —  Row- 
land V.  Fowler,  Sup.  (%,  of  Errors  Conn.,  Rep.,  March  2,  1881,  p.  292. 

Boxne.  —  Railroad  bonds  —  Sttbaerintion  of  townahipSt  eountieSf  etc  —  The 
act  of  Missouri  of  January  4,  1860,  authorizing  the  inhabitants  of  a  cer- 
tain "strip  of  country''  to  subscribe  to  the  stock  of  a  railroad  passing 
through  it,  and  to  levy  a  tax  to  pay  the  subscription,  does  not  authorize  the 
issuing  of  bonds  to  pay  such  subscription  by  so  anticipating  the  tax.  Neither 
the  act  of  March  8,  1868,  amended  March  24,  1870,  authorizing  "  municipal 
townships"  to  pay  former  subscriptions  to  railroad  stock  in  £)nds,  nor  the 
act  of  March  24,  1868,  authorizing  "counties,  cities,  and  towns"  to  do  the 
same,  authorizes  the  issue  of  the  above-mentioned  bonds,  as  these  acts  apply 
only  to  such  public  corporations  as  entireties,  and  not  to  a  "  strip  of  country^' 
containing  the  ag^^gation  of  many  parts  of  such  townships,  etc.  The  issue 
of  such  bonds  bemg  wholly  unauthorized  and  ultra  nires^  they  are  void  even 
in  the  hands  of  a  bona  fide  holder.  —  Ogden  o.  Daviess  County,  U.  S.  Sup. 
Ct^  Morr.  Trans.,  March,  1881,  p.  686. 

Municipal  —  Legislative  authority  for  subecription  —  Vote  of  people, — 

The  citizens  of  a  municipality  cannot  bind  the  same  by  voting  a  sub»cnption 
to  a  stock  in  the  absence  of  le^slative  authority.  —  Alien,  Admr.,  etc.,  v.  City 
of  Louisiana,  U.  8.  Sup.  Ct,  Int  Rev.  Rec,  February  28, 1881,  p.  66 ;  Wash. 
L.  Rep.,  February  28,  1881,  p.  117. 

• Subscription    to    railrottd  —  Subsequent     constitutional     prohibition.  — 

Where,  under  a  power  ^ven  by  the  Ijegislature,  the  people  of  the  county 
voted  to  issue  bonds  in  aid  of  a  proposed  railroad,  but  before  the  issue  the 
Constitution  of  the  State  was  changed  so  as  to  prohibit  such  municipal  cor- 
porations from  issuing  bonds,  the  constitutional  prohibition  is  controlling, 
and  no  authority  exists  for  issuing  bonds.  It  does  not  change  the  case  that 
the  railroad  company  may  have  constructed  its  road,  or  commenced  such 
construction,  upon  the  full  belief  and  understanding  that  the  bonds  would  be 
issued. — Wadsworth  v.  Board  of  Supervisors  ofEau  Claire  County,  U.  S.  Sup. 
Ct,  Int  Rev.  Rec.,  February  28,  1881,  p.  64;  Ch.  Leg.  N.,  January  29,  1881, 
p.  160. 

Oakbivr.  —  Ckmtract  —  Assent  to  modification  of  carrier^ s  common-law  lia^ 
biliig,  —  Upon  delivery  and  acceptance  of  goods  by  a  common  carrier,  to 
be  forwarded  in  the  usual  course  of  business,  the  common-law  liability  im- 
mediately attaches;  and  if  they  are  lost  by  fire  while  waiting  shipment,  the 
carrier  is  liable  to  the  same  extent  as  if  thev  were  in  transit,  unless  his 
liability  has  been  modified  with  the  assent  of  t^e  owner  of  the  goods.  The 
assent  of  the  shipper  to  conditions  limiting  common-law  liability  is  not  to  be 
implied,  but,  in  an  action  for  a  loss,  the  assent  must  be  shown  iy  competent 
evidence  as  in  other  cases  of  contract  —  Pittsburg,  Cincinnati  '&  St.  Louis 
R.  Co.  p.  Barrett  et  al.,  Sup.  Ct  Ohio,  Week.  Jur,  March  24,  1881,  p.  942. 

■ —  Unnecessary  delay.  —  It  is  the  duty  of  a  railroad  company  engaged  as  a 
common  carrier,  when  it  receives  freight  to  be  transported,  to  carry  it  with- 
out unnecessar}'  delay.  The  duty  of  the  company  is  to  be  prepared  to 
execute  its  contracts,  both  to  carry  passengers  and  to  carrv  freight  — Ormsby 
reunion  Pacific  R.  Co.,  U.  S.  Cir.  Ct  Dist  Col.,  Week,  /ur.,  March  10, 
1881,  p.  906. 
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— ^  Ferrymen — ZAability  of  lessor. — Ferrymen,  in  a  restricted  sense,  are  com* 
mon  carriers.  Where  a  ferry-boat  is  leased  to  another,  jsroperty  of  lessor  not 
liable  for  negligence  of  lessee.— Henry  et  al.  r.  Volz,  Ct.  App.  Texas,  Texas 
L.  J.,  March  2,  1881,  p.  894.  ^  pp       .«^ 

^—  Collision  between  street-ear  and  steam-train,  —  The  duty  of  a  carrier 
company  to  its  passengers  is  to  use  the  greatest  possible  care;  hence,  to 
enable  a  passenger  to  recover  for  injuries  from  a  company  whose  train  came 
mto  collision  with  the  car  upon  which  he  was  travelling,  it  must  appear  that 
the  carrier  company  did  not  fail  in  its  duty  to  him.  In  such  a  case  the  duty 
of  the  non-carrying  company  is  merely  ordinary  care,  according  to  the  cir- 
'cumstances.  Where  the  track  of  a  horse-car  company  crosses  the  track  of 
a  steam-railroad  company  at  grade,  the  duty  of  the  conductor  or  driver  of 
the  horse-car  company  to  "stop,  look,  and  listen,"  and  use  whatever  other 

Srecautions  were  reasonably  in  nis  power,  is  not  excused  by  the  fact  that  the 
agman  of  the  steam-railroad  company  motioned  him  to  come  on,  or  failed 
to  warn  him  not  to  come  on.— Philadelphia  &  Reading  R.  Co.  v,  Bover, 
Sup.  Ct.  Pa.,  W.  N.  C.  March  17,  1881,  p.  497. 

Citation.  —  See  Pbactick. 

Citizenship.— See  Federal  Courts. 

Commercial  Paper.  —  Obligation  of  the  United  States  in  regard  thereto.  — 
The  United  States  government  is  obliged  to  exercise  the  same  vigilance  in 
dealing  with  commercial  paper  as  a  private  citizen.  —  United  States  v.  Cen- 
tral National  Bank  of  Pennsylvania,  U.  S.  Dist  Ct  East.  DisL  Pa.,  Int 
Rev.  Rec,  February  28.  1881,  p.  66. 

Conditional  Sale.  —  Contract  —  Lien  —  Subsequent  purchaser.  —  By  writr 
ten  contract,  A.  in  terms  sold,  assigned,  and  transferred  to  B.  all  his  interest 
in  limber  then  standing  on  certain  land  of  A.,  reserving  a  lien  upon  **8aid 
timber  and  saw-1^  cut  therefrom  "  until  the  conditions  of  sale  should  be 
performed;  and  B.  was  to  pay  certain  sums  of  money,  to  have  possession  of 
the  logs  cut,  and  to  run  them  and  make  due  efforts  to  sell  them ;  and  he 
amed  that  all  the  timber  and  logs  of  which,  bv  the  contract  he  "acquired 
^iJ?  /J*/ ^x  possession "  should  be  cut  and  removed  within  a  certain  time. 
Heldy  (1)  that  this  was  not  a  conditional  sale  of  the  logs,  but  passed  the  title 
to  the  timber  and  logs  to  the  vendees,  and  the  vendor  had  only  a  lien 
thereon ;  (2)  that,  as  the  logs  were  not  cut  and  marked  when  the  instrument 
was  executed,  the  filing  of  such  instrument  in  the  office  of  the  lumber  in- 
spector did  not  operate  as  notice  or  protect  the  vendor's  lien  as  against  a 
Surchaser  from  the  vendees  for  value,  without  actual  notice.  Cadle  p. 
[cLean,  48  VVis- «20.  —  Bunn  v.  Valley  Lumber  Co.,  Sup.  Ct  Wis.,  N.  W. 
Rep..  March  19,  1881,  p.  464;  Wis.  Leg.  N.,  March  24,  l&l,  p.  18L 

Consideration.  —  See  Contract. 

Constitutional  Law.  —  Power  of  State  legislature  to  prevent  sale  of  rail- 
road tickets  by  persons  not  railroad's  agent.  —  The  Pennsylvania  act  of 
Assembly  of  May  6,  1863,  and  its  amendment  of  April  10,  1872,  which  pro- 
hibits the  sale  ot  railroad  tickets  except  by  agents  of  the  companies,  and 
makes  the  violation  of  the  act  a  misdemeanor,  is  constitutional.     This  act 


--  Ltmtt  of  legtslattvepower  -  Examination  of  judgment  debtor.— An  act 
Sf  i*"^  ^Ifi  -."fS  ^/,^«"JJ^yl^a"ia  provided  that  if  an  execution  plaintiff 
filed  an  aflSdavit  that  *•  he  has  reason  to  believe  that  said  judgment  debtor 
has  property,  nghte  of  action,  stocks,  moneys,  or  evidences  of  debt,  which 
he  fraudulently  conceals  and  reluses  to  apply  to  the  payment  of  his  debts," 
a  commissioner  should  be  appointed,  before  whom  the  creditor  might  exam- 
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ine  his  debtor  at  his  diBcretion.  The  State  Constitution  provides  that  no 
man  can  be  oompelled  to  give  evidenco  against  himself.  Held,  that  the  act 
was  unconstitutional.  SembU  that  testimony  so  obtained  would  be  ob- 
tained by  duress,  and  hence  not  to  be  used  against  the  defendant,  irrespec- 
tive of  tne  constitutional  provision.  —  Horstman  v.  Kaufman,  Sup.  Ct.  Pa., 
W.  N.  C,  March  24,  1881,  p.  518. 

Contract.  —  Entire  demand.  —  If  there  are  several  payments  due  under  one 
and  the  same  contract,  so  that  the  demand  is  clear^  single  and  entire,  the 
demand  may  not  be  split  for  the  purpose  of  bringing  several  actions.  — 
Burritt  V.  Be'lfy,  Sup.  Ct  of  Errors  Conn.,  Week.  Jur.,  March  10, 1881,  p.  908. 

Assumpsit  —  Labor  or  materials  —  Contract  broken  —  Quantum  mentU  — 

Set-off.  —  Upon  a  contract  for  labor  for  a  certain  period,  or  materials  to  be 
supplied  for  certain  work,  and  breach  thereof,  recovery  can  be  had  for  ser- 
vices rendered  or  materials  furnished,  upon  a  quantum  meruit,  a  new  con- 
sideration being  raised  by  labor  done  and  value  supplied,  and  a  proviso  im- 
plied to  pay  for  the  reasonable  worth.  But  any  damaii^  by  reason  of  the 
Dreach  of  the  contract  inny  be  set  otf.  —  Parcell  v,  McComber,  Sup.  Ct. 
Neb.,  Rep.,  March  9,  1881,  p.  841. 

Rescission  —  Severable  eoniraei  —  Distinct  contracts  —  Party  in  default, — 

The  fact  that  a  contract  is  severable  does  not  deprive  an  injured  party  of 
the  ri^t  of  rescission.  A  severable  contract  is  not  treated  in  the  United 
States  as  several  distinct  and  independent  contracts,  damages  being  given  for 
any  breach,  and  the  right  to  rescind  as  to  subsequent  performances  taken 
away.  The  doctrine  ol  "severableness**  is  an  invention  of  the  courts  in  the 
interests  of  justice,  and  cannot  be  successfully  invoked  by  one  in  default  for 
the  purpose  of  defeating  the  right  of  the  other  panv  to  rescind.  —  Norring- 
ton  r.  Wright,  U.  S.  Cir.  Ct  East  Dist  Pa.,  Rep..  March  2,  1881,  p.  287. 

Money  lent  on  Sunday  —  Construction  of  statute  —  Implied  promise.  — 

The  loaning  of  money  on  Sunday  is  "business"  within  the  meaning  of  the 
statute,  ana  presumptively  illegal.  Any  party  desiring  to  bring  himself 
within  the  exception  of  the  statute  has  the  burden  of  doing  so.  The  fact 
that  a  person  borrowing  monev  on  Sunday  retains  it  and  converts  it  to  his 
own  use  does  not  raise  an  implied  promise  binding  in  law,  and  upon  which 
action  can  be  maintained.  Whether,  in  ca$e  of  a  subsequent  express  prom- 
ise or  partial  payment,  action  could  be  maintained  to  recover  the  price  or 
the  balance  of  the  loan,  qtuere.  —  Froewert,  Admr.,  v.  Decker,  Sup.  Ct 
Wia,  Wis.  Leg.  N.,  February  10,  1881,  p.  180;  N.  W.  Rep.,  February  6, 

lool, 

Draft  —  IVhere  suit  may  be  brought  on.  —  A  draft  is  not  such  a  written 

obligation  to  perform  a  contract  in  the  county  of  the  payor  as  would  author- 
ize suit  to  be  instituted  in  that  county,  in  preference  to  the  county  of  the 
defendant's  domicile.  —  Morrison  v,  Jalonick,  Ct  App.  Texas,  Texas  L.  J., 
March  2, 1881,  p.  896. 

Entire  or  severable.  —  Whether  a  contract  is  entire  or  severable  depends 

upon  the  intention  of  the  parties,  to  be  gathered  ft'om  the  circumstances 
of  the  case.  A  contract  to  sell  96,000  acres  of  wild  land,  of  differen tirades 
snd  values,  lying  substantiallv  in  a  body,  at  an  average  price  of  $1  per 
acre,  to  be  conveyed  and  paid  for  as  the  same  is  surveyed  and  patented  to  the 
grantee  by  the  United  States,  is  not  as  many  distinct  contracts  as  there  may 
be  conveyances  and  payments  in  pursuance  thereof,  but  only  one  entire 
contract  and  therefore  the  vendor's  lien  for  any  portion  of  the  purchase- 
monev  thereof  remaining  unpaid  extends  to,  and  may  be  enforced  against 
the  wbole  tract  —  Coos  Say  Wagon  Co.  v.  Crocker,  U.  8.  Cir.  Ct  Dist  Or., 
Int  Rev.  Rec,  February  7,  1881,  p.  89. 

— —  Sale  or  gift.  —  A  person  indebted  to  his  son  proposed  to  him  that  he 
would  convey  to  him  a  tract  of  land  in  discharge  of  the  debt,  provided  the 
son  would  erect  a  house  upon  the  land.    The  son  accepted  the  proposition 
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and  performed  the  condition,  and  entered  into  occupancy  of  premiaes.  The 
transaction  was  construed  a  purchase  of  the  land  by  the* son,  and  not  a  mere 
gift  by  the  father. — Jefferson  v.  Jefferson,  Sup.Ct.  D].,  Ch.  Leg.  Adv.,  Feb- 
ruary 1,  1881,  p.  86. 

-  Severable  contract  —  Partial  performance  —  Acceptance  of —  Right  to  re- 
scind on  subsequent  default,  —  Under  a  contract  for  o,000  tons  of  rails,  to  be 
shipped  in  about  e^ual  Quantities  in  February  and  four  succeedinj^  months, 
the  whole  to  be  dehverea  by  August  1st,  the  purchaser  may  rescindon  failure 
to  ship  the  stipulated  quantity  in  February.  A  severable  contract  may  be 
severed  for  the  purpose  of  enforcing  rights  as  they  accrue,  but  a  party  in 
default  cannot  insist  on  its  being  treated  as  severed,  to  avoid  a  rig'ht  to 
rescind  for  non-performance  of  any  one  portion.  Partial  perforraaDce, 
accepted  and  retained  in  ignorance  of  any  default  of  the  seller  as  to  the 
residue,  does  not  prevent  the  right  of  rescission  for  such  residue,  when  the 
contract  furnishes  an  exact  measure  of  compensation  for  the  partial  per- 

l  formance.  — Norrington  v,  Wright,  XJ.  S.  Cir.  Ct  Bast.  Dist  Pa.,  W.  N.  C, 
February  10,  1881,  p.  422. 

Hiring  —  Chmpensation, — It  is  essential  to  a  contract  for  hiring  that 

compensation  shall  be  fixed  for  the  value  of  the  use.  The  calling  of  the 
transaction  **a  hiring  "  will  not  give  it  that  effect;  the  elements  of  the  con- 
tract must  appear.  —  Heryford  v,  Davis,  U.  8.  Sup.  Ot,  Ky.  L.  Bep.,  Feb- 
ruary, 1881,  p.  96. 

Facts  outside  contract  may  be  considered  in  its  construction  —  Provisions 

of  deed  of  trust  —  Compliance  with  —  Proof —  Consideration  —  Party  to.  — 
The  intention  of  the  parties  to  a  contract,  if  it  can  be  clearly  ascertained 
from  the  evidence,  must  be  carried  into  effect;  and  in  ascertaining  this 
intention,  it  is  proper  to  take  into  consideration  all  facts  and  circumstances 
legally  constituting  a  part  of  the  transaction.  When  a  deed  of  trust  is 
executed,  in  which  is  conferred  upon  a  trustee  power  to  sell  and  convey  in 
event  of  omission  to  do  a  specified  act,  it  is  conclusive  proof  that  such  act 
is,  by  the  contrnct  of  the  parties,  enjoined  to  be  done ;  and  when,  also,  such 
specified  act  is  thereafter  done  in  proper  time  by  the  party  whose  property 
is  liable  to  be  sold  for  the  omission,  it  is  conclusive  proof  that  it  was  done 
pursuant  to  such  contract  of  the  parties.  Where,  pursuant  to  the  terms 
of  a  loan  by  a  bank,  and  the  terms  of  a  deed  of  trust  to  secure  the  repay- 
ment of  the  sum  evidenced  by  notes  of  the  borrower,  to  keep  the  mortgaged 
property  insured  for  the  benefit  of  such  bank,  or  the  holders  of  the  notes,  as 
a  further  security,  the  borrower  paid  the  premium  and  kept  the  property 
insured,  making  the  policy  payable  to  the  trustee  for  the  benefit  of  the 
bank,  the  bank  which  the  trustee  represented  was  held  to  be  a  party  to 
the  contract,  and  the  consideration,  the  additional  security  arising  from  the 
insurance,  being  in  consideration  of  the  loan,  and  the  premium  paid  being 
to  perfect  the  securitv.  —  Hartford  Fire  Ins.  Co.  v.  Olcott,  Sup.  (k  III.,  Ch. 
Leg.  N.,  February  12,  1881,  p.  176. 

What  may  be  considered  outside  of  the  wrUings  to  aid  in  construction^  and 

when —  Words  construed  in  their  popular  sense.  — While  courts,  when  neces- 
sary, put  themselves  in  possession  of  all  the  facts  and  circurastonces  con- 
nected with  the  execution  of  an  instrument,  for  the  purpose  of  ascertainins: 
the  intention  of  the  parties  and  explaining  any  ambiguitv  arising  from 
extrinsi.j  facts,  yet  this  is  never  done  when  the  terms  of  the  instrument  are 
clear  and  unambiguous,  and  then-  is  no  dtmbt  as  to  the  identity  of  the 
Bubjectrmatter  to  which  the  instrument  relates.  It  is  a  InmiliHr  rule  of  con- 
sUnt  application  that  courU  give  effect  t<i  all  written  iiistrumenU  according 
to  the  ordinary  uopular  meaninir  oi"  the  lornis  eniploved,  when  nothing 
appears  to  show  that  they  were  used  in  a  different  sense,  and  no  unreason- 
able or  absurd  consequences  will  result  from  doing  sn.  —  StetUner  et  al  r. 
Hamlin,  etc.,  Sup.  Ct.  111.,  Ch.  Leg.  N.,  Fohruary  12,  1881,  p.  177. 

Warranty  —  Estoppel.  —  Plaintiff  mAA  to  defendants  a  threshing-machine 

with  a  warranty  of  quality,  and  an  agreement  (hs  claimed)  that  in  case  the 
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machine  did  not  correspond  to  the  warranty,  plaintiff  would  put  it  in 
order  so  that  it  should  conform  to  the  warranty;   and  also  that  in  case 
of  plaintiff's  failure  to  fulfil  its  contract,  plaintiff  would  surrender  the 
promissory  notes  which  were  ^ven  hy  defendants  for  the  price  of  the  ma- 
chine, take  the  machine  away,  and  that  the  contract  of  sale  and  notes  should 
be  void.     Held,  that  the  contract  between  the  parties,  though  consisting  of 
several  parts,  was  one  and  indivisible;  that  the  defendants" right  of  action 
upon  it  was,  therefore,  one  and  indivisible  also ;  and  that  therefore  the  de- 
fendants could  not  split  it  and  maintain  an  action  at  one  time  for  the  recov- 
ery of  a  part  of  the  damages  arising  ftom  its  breach,  and  another  action  at 
another  time  for  the  recoveiy  of  another  part  of  such  damages.    Also,  that, 
as  respects  the  application  of  this  rule,  there  is  no  difference  between  setting 
up  the  breach  or  such  contract  as  a  plaintiff's  cause  of  action  in  a  complaint, 
and  setting  it  up  as  a  defendant's  defence  in  an  answer.    It  appeared  in  this 
case  that  the  defendants  executed  three  promissory  notes  for  the  price  of 
the  machine  mentioned ;  that  an  action  had  been  brought  on  the  note  first 
due,  in  which  the  defendants  had  set  up  damages  arising  from  the  breach  of 
warranty  before  mentioned,  as  a  delence ;  anathut  thereupon  judgment  had 
been  rendered  for  defendants  upod  a  verdict  of  no  cause  of  action  in  the 
plaintiff.     Held^  that  in  the  present  action  upon  the  remaining  two  notes,  the 
judgment  in  the  former  action  estops  the  defendants  from  setting  up  in  de- 
fence any  breach  of  the  contract  upon  plaintiff's  part  —  Greser  Threshing- 
Machine  Co.  v,  Parmer  et  al,,  Sup.  OU  Minn.,  N.  W.  Rep.,  February  19, 
1881,  p.  175. 

— •  Intrnttt.  — County  warrants  which  name  neither  interest  nor  date  of  pay- 
ment are  merely  evidence  of  indebtedness,  and  bear  no  interest  —  Ashe  v. 
Harris,  Sup.  Ot  Texas,  Texas  L.  J.,  March  23,  p.  438. 

Breach, — The  defendant  sold  to  the  plaintiff  a  spring,  and  the  right  of 

conveying  the  water  therefrom  through  a  pipe  under  the  defendant's  land 
without  anv  interruption  or  disturbance  by  the  defendant  A  railway  com- 
pany purchased  from  the  defendant  land  in  the  proximity  of  the  spring, 
without  recourse  to  their  compulsory  powers.  The  effect  of  the  works  of 
the  railway  company  was  to  drain  the  water  from  the  land  before  it  reached 
the  spring^  and  the  water  did  not  flow  through  the  plaintiff's  pipes.  Plain- 
tiff sued  defendant  for  breach  of  contract.  Held,  that  the  defendant  had 
only  conveyed  the  flow  of  water  after  it  had  reached  the  spring,  and  there- 
fore the  draining  of  the  water  before  it  reached  the  spring  was  no  breach.  — 
Brain  v.  Marfell,  Eng.  High  Ct  Just,  Am.  L.  Reg.,  February  1881,  p.  93. 

WagervM  on  result  of  horse-riice,  — Where  one  who  had  bet  money  on  the 

result  of  a  horse-race  brought  action  against  the  stakeholder  to  recover  the 
same  and  obtain  judgment,  it  was  held  that  the  action  could  not  be  main- 
tained, and  should  be  dismissed,  as  such  wagers  were  against  good  morals  and 
sound  public  policy.  —  Gridley  v.  Dorn  et  al..  Sup.  Ct  Cal.,  Week.  Jur., 
March  8,  1881,  p.  898;  Pac.  Coast  L.  J.,  January  29,  1881,  p.  986. 

Validity  —  Public  policy  —  Witness  to  leave  jurisdiction,  —  A  contract 

wherein  an  employee  agrees  to  withdraw  from  the  jurisdiction  of  a  court  in 
order  to  avoid  service  of  process  to  compel  his  attendance  as  a  witness  in  a 


Rep.,  February  8,  1881. 

— 'Agreement  —  Reward  —  Act  not  done  for  reward.  —  Where  a  reward  is 
offered,  and  a  claim  is  made  therefor  by  one  who  has  performed  the  con- 
ditions thereof,  if  it  appear  that  none  of  his  acts  were  done  with  a  view  of 
obtaining  the  reward,  but,  on  the  contrary,  were  done  without  an  intention 
of  claiming  it,  he  cannot  recover.  —  Hewett  v.  Anderson,  Sup.  Ct  Cal.,  Rep., 
March  16,  1881,  p.  867. 

—  See  Conditional  Sale;  CoRpoEATioys ;  Guaranty;  Insurance 
(Fire)  ;  Vendor's  Lien. 
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CoNYSRSioN.  —  See  Equity. 

CoNVBYANCE.  —  See  Fraud  ;  Homsstead. 

Corporations.  —  Foreign  eorporations  — Non-complianee  wUh  statute  — Action 
in  Federal  court,  —  Tme  prohibition  by  a  State  that  a  foreign  corporation 
shall  not  do  business  in  the  State  except  upon  complying  with  the  provi- 
sions of  a  statute  thereof,  does  not  prevent  the  corporation  from  suingin  the 
Federal  courts  of  the  State.  —  North- Western  Mutual  Life  Ins.  Co.  r. TSlUott, 
U.  S.  Cir.  Ct  Dist.  Or.,  Rep.,  March  9,  1881,  p.  826. 

Legal  residence.  —  A  corporation  has  but  one  le^al  residence,  and  that 

must  be  within  the  State  or  sovereignty  creating  it.  —  Chaffee  v.  Fourth 
National  Bank  of  New  York,  Sup.  Jud.  Ct,  Me.,  Rep.,  March  2,  1881, 
p.  296. 

Municipal  corporation —  Q^uasi-contract.  — A  corporation  can  come  under 

a  liability  by  a  <^Ma«i*contract  in  the  same  manner  as  an  ordinary  person, 
and  therefore  a  municipal  corporation  which  avails  itself  of,  and  is  benefited 
by  services  rendered  in  procuring  its  act  of  incorporation,  is  liable  for  such 
services.  —  De  Bellefeuule  et  al.  i;.  La  Municipality,  etc,  Montreal  Superior 
Ct,  Leg.  N.  (Can.),  February  6,  1881,  p.  42. 

Stock  —  Aaeessments  —  Irreaponsible   holder,  —  "Where    a    bank     is    the 

pledgee  of  stock  the  title  of  which  is  in  its  president,  its  liability  to  assess- 
ment on  such  stock  cannot  be  removed  by  the  president  transferring  the  same 
to  an  irresponsible  third  person.  —  Anderson  v.  Philadelphia  Warehouse  Co., 
U.  S.  Cir.  Ct.  East  Dist  Pa.,  Leg.  Adv..  February  8, 1881,  p.  44. 

A  stockholder  who  has  not  ceased  to  be  such  is  a  principal  debtor,  and 

can  be  charged  with  liability  by  creditor  without  return  of  an  unsatisfied  ex- 
ecution agamst  corporation.  —  Merritt  t7.  Reid,  N.  Y.  Mur.  Ct,  Daily  Keg., 
March  16.  1881,  p.  601. 

Municipal  corporations — Negligence — Guards  to  stair-ways — Ghites  to 

entrance,  —  Stair-wavs  on  the  street-sides  of  buildings,  leading  downward  to 
basements  or  upward  to  front  entrances,  and  not  encroaching  on  the  side- 
walk, are  lawful ;  but  the  municipality  is  bound  to  provide  proper  safeguards 
to  prevent  accidents  to  persons  travelling  on  the  sidewalk  with  orainarj 
care.  Where  a  descending  stair-way  is  parallel  to  the  sidewalk,  and  there  is 
a  sufficient  barrier  on  the  side  thereof,  the  municipality  is  not  bound  to  cause 
agate  or  barrier  to  be  maintained  at  the  entrance. — Fitzgerald  v,  Berlin, 
Sup.  Ct  Wis.,  Rep.,  March  lb,  1881,  p.  388. 

— ^-  Shares  in  —  When  subject  to  attachment  and  levy  —  Assignment  of.  — 
Shares  in  a  corporation  can  be  attached  or  levied  upon  only  in  cases  where 
the  defendant  is  the  legal  owner  at  the  time  of  the  attachment  or  levy.  If  he 
has  assigned  them,  even  with  intent  to  defraud  his  creditors,  they  cannot  be 
reached  Dv  such  process.  —  Van  Norman  v.  Jackson  Circuit  Judge,  Sup.  Ct 
Mich.,  N.*W.  Rep.,  January  22,  1881,  p.  374. 

-  Directors  of — Duties — By-laws,  —  Directors  of  a  corporation  are  re- 
quired to  show  reasonable  capacity  for  the  position,  scrupulous  good  faith, 
and  the  exercise  of  their  best  Judgment  Directors. who  act  in  good  faith 
and  with  reasonable  care  and  diligence,  but  nevertheless  fall  into  a  mistake, 
either  of  law  or  fact  are  not  personally  liable  for  the  consequence  of  such 
mistake.  The  by-laws  of  a  corporation  provided  that  the  board  of  directors 
should  elect  a  secretary,  whose  term  of  office  should  be  twelve  months,  or 
until  his  successor  was  elected,  and  who  was  to  give  bond,  with  security,  for 
the  faithful  dischaige  of  his  duties.  The  board  elected  a  secretary  and  took 
the  prescribed  bona,  and  reelected  the  same  person  secretarv  for  several  suc- 
cessive years,  but  took  no  new  bond,  supposing,  after  consideration  and  dis- 
cussion of  the  question,  but  without  taking  legal  advice,  that  the  bond  taken 
was  a  continuinj^  security  during  those  vears.  The  secretary  became  a  de- 
faulter in  the  third  year.  Held^  that  the  directors,  who  were  good  sod 
efficient  business-men,  stockholders  of  the  corporation,  and  acting  in  good 
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fiftitb,  were  not  liable  to  make  g^d  the  loss.  —  Vance  v.  Phoenix  Ins.  Co., 
Sup.  Ct  Teiin.,  Ins.  L.  J.,  January,  1881. 

See  JUKISDIOTIOK. 

Costs — See  Practice. 

CaiM lEfAL  Law.  —  Criminal   offence  —  Preliminary  inveatigation  —  Duti/  of 
court  —  Orand    jury  —  Evidence    of    their    proceedinas  —  Of     individual 
jurors  —  Indictment  —  Incompetent    ei>idenee  —  Prejudice  —  Review  of  in- 
vestigations. —  "It  is  the  duty  of  the  court,  in  the  control  of  its  proceed- 
ings, to  see  to  it  that  no  person  shall  be  subjected  to  the  expense,  vexation, 
and  contumely  of  a  trial  for  a  criminal  offence  unless  the  charge  has  been 
investigated  and  foundation  shown  for  an  indictment  or  information.     It  is 
doe  alao  to  the  government  to  require,  before  the  trial  of  an  accused  person, 
a  fair  preHminttry  investigation  of  the  charges  tigainst  him."     Therefore, 
whenever  i^  becomes  necessary  to  the  protection  of  public  or  private  rights, 
any  person  may  disclose  in  evidence  what  transpired  before  a  grand  jury. 
It  will  not,  however,  subserve  any  of  the  purposes  of  justice  to  disclose 
how  individual  jurors  voted,  or  what  they  said  auring  their  investigtitions; 
and  these  facts  cannot  therefore  be  shown  in  evidence.     *'  It  is  not  the  prov- 
ince of  the  court  to  sit  in  review  of  the  investigations  of  a  grand  jury  as 
upon  the  review  of  a  trial  when  error  is  alle^^ ;  but  in  extreme  cases,  when 
the  court  can  see  that  the  finding  uf  a  grand  jury  is  based  upon  such  insuffi- 
cient or  incompetent  evidence    as    to  indicate  that    the    indictment    re- 
sulted from  prejudice,  the  court  si lould  interfere  and  quash  the  indictment — 
United  Statos    r.  Farrington,    United  States   v.  Leake,    United    States  v. 
Richards,  U.  S.  Dist.  Ct  North.  Dist  N.  Y.,  Fed.  Rep.,  Feb.  8,  1881,  p.  843. 

Homicide  —  Right  of  accused  to  be  present  during  view  by  jury  of  place  of 

killing.  —  When,  in  a  trial  for  a  homicide,  the  ^iiry  are  directed  to  view  the 
place  of  the  killing,  both  the  accused  and  the  judge  should  be  present;  but 
the  absence  of  either  will  not  be  a  ground  for  reversal  if  it  appears  that  the 
substantial  rights  of  the  party  were  not  prejudiced.  —  Rutherford  v.  The 
Commonwealth,  Ct  App.  Ky.,  Cr.  L.  Mag.,  January,  1881. 

Drunkenness  no  excuse  for  crime.  —  Drunkenness  is  never  an  excuse  for 

crime,  except  where  it  has  continued  so  long  and  been  carried  to  such  an 
excess  as  to  produce  delirium  tremens,  or  some  other  form  of  permanent  in- 
sanity. Drunkenness  can  only  be  considered  by  the  jury  for  the  purpose  of 
determining  the  degree  of  crime,  and  evidence  of  it  must  be  received  with 
great  caution.  —  The  People  v.  Ferris,  Sup.  Ct  Cal.,  Cr.  L.  Mag.,  January, 
1881. 

Challenge  of  juror  —  Evidence,  —  It  is  proper  to  permit  the  "  standing 

aside  '*  of  a  juror,  and  afterwards  to  allow  a  challenge  by  the  Common- 
wealth. In  civil  cases,  if  incompetent  testimony  is  not  witharawn  before  the 
argument,  and  so  that  it  be  reasonably  certain  that  its  position  has  not 
affected  the  whole  case,  the  error  in  the  receiving  of  it  is  not  cured.  The 
rule  is  stronger  in  favor  of  defendants  when  life  or  liberty  is  at  stake.  — 
Zell  V.  The  Commonwealth,  Sup.  Ct  Pa.,  Cr.  L.  Mag.,  January,  1881. 

-—^Insanity  as  a  defence  —  Moral  insanity  —  Measure  of  proof.  —  Evidence  as 
to  sleeplessness  and  nervous  restlessness  is  admissible  to  prove  insanity. 
Insanity  is  a  complete  answer  to  a  criminal  charge.  To  justify  the  inference 
uf  insanity  from  calmness  of  manner  and  indifference  to  consequences  ac- 
companying the  killing,  there  should  be  convincing  evidence  of  previous 
insanity,  or  insane  delusion,  so  recent  as,  coupled  with  the  causelessness  of 
the  killing,  to  raise  the  presumption  that  the  paroxysm  had  not  entirely 
passed  away.  Moral  insanity,  consisting  of  irresistible  impulse  coexisting 
with  mental  sanity,  is  no  defence  to  a  criminal  chaise.  Insanity  is  a  defence 
which  must  be  proved  to  the  satisfaction  of  the  jury,  by  the  measure  of 
proof  required  in  civil  causes;  and  a  reasonable  doubt  of  sanity  raised  hv  all 
the  evidence  does  not  authorise  an  acquittal.  —  Bras  well  o,  T^e  State,  Sup. 
Ct  Ala.,  Cr.  L.  Mag.,  January,  1881. 

VOL.  Vlf.  NO.  I.  II 
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Self-defence  —  Admieaibility^  of  evidence  as  to  ditwmtion  of  deceased  to 

explain  the  killing,  —  Upon  trial  for  murder  bj'  stabbing,  evidence  tbat  the 
deceased  whs  a  man  of  great  physical  strength  and  of  ruffianly  disposition, 
which  was  known  to  defendant  at  the  time  of  the  killing,  is  "competent  u 
tending  to  explain  the  defendant's  motive  in  using  his  knife  in  self-defence, 
and  also  as  hearing  upon  the  question  as  to  the  grade  of  guilt  of  the  defend- 
ant. ~  The  State  «.  Nett,  Sup.  Ct  Wis.,  Cr.  L.  Mag.,  January,  1881. 

Sentence  —  Statute  construed,  —  Where  a  defendant  has  been  convicted  for 

two  separate  offences,  and  punishment  assessed  at  confinement  for  a  number 
of  years,  the  sentence  for  tne  latter  shall  take  effect  when  the  former  shall 
cease  to  operate.  —  Shumaker  v.  The  State,  Ct.  App.  Texas,  Texas  L.  J., 
March  2,  1881,  p.  895. 

— —  Appeal  —  Escape  pending  appeal — Jurisdiciion.  — Where  a  party  escapes 
from  the  custody  of  the  law  pending  appeal,  the  appellate  court  loses  juris- 
diction, which  (foes  not  attacn  bv  the  capture  of  the  prisoner.  — Lunsford  r. 
The  State.  Ct  App.  Texas,  Texas  L.  J.,  March  2,  1881,  p.  897. 

—  Assault  —  Aggravated  and  simple  —  Practice.  —  Upon  indictment  ot  in- 
formation fur  ai^ravated  assault,  the  jury  may  convict  of  simple  assault: 
the  old  practice  is  not  changed  bv  the  Etevised  Code.  —  Harrison  v.  The  State, 
Ct  App.  Texas,  Texas  L.  J.,  February  2,  1881,  p.  328. 

— »  Theft  —  Evidence,  —  To  constitute  thett,  there  must  not  only  be  a  taking 
of  the  property  of  another  without  his  consent,  but  the  mind  must  intend  a 
fraudulent  taking  with  intent  to  defraud  the  owner  of  the  value  of  the  prop- 
erty. —  Landin  v.  The  State,  Ct.  App.  Texas,  Texas  L.  J.,  February  2,  1881, 
p.  825. 

Obtaining  money  by  false  pretences — Several  counts  in  indictment — 

Power  of  attorney-general  to  delegate  authority  to  present  indictment  to 
grand  jury.  —  Queen  v,  Abrahams,  Canada  Q.  B.,  Leg.  N.  (Can.),  February 
5,  1881,  p.  41. 

Trial  for  murder —  DeclaratUms  of  third  persons  as  to  killing  deceased 

not  evidence  —  Nor  are  they  admissible  to  discredit  toitness  making  them  — 
Admissibility  of  almanac  in  evidence.  —  On  a  trial  for  murder,  the  admission 
or  declaration  of  third  persons  that  they  killed  the  deceased  is  not  evidence; 
and  if  such  third  persons,  on  being  examined  as  witnesses,  implicate  the  pris- 
oner by  their  testimony,  evidence  of  their  declarations  that  they  were  guilty 
of  the  offence  is  not  admissible  to  discredit  the  witness.  An  almanac  is 
admissible  in  evidence  to  prove  the  precise  periods  at  which  the  sun  and 
moon  rise  and  set  —  Munshower  v.  The  State,  Baltimore  Ct  App.,  Md.  L. 
Bee,  March  12,  1881. 

Liquors  —  Takvig  orders  for  the  sale  of —  Place  of  delivery  —  Liability 

of  dealer.  —  The  travelling  agent  of  a  wholesale  liquor^ealer,  doing  business 
in  Erie,  Pennsylvania,  solicited  and  received  orders  for  whiskey  in  Men-er 
County,  which  he  transmitted  to  his  employer,  who  filled  them  at  his  store  in 
Erie,  and  shipped  the  whiskey,  consigned  to  the  parties  respectively  from 
whom  the  orders  were  obtained.  Heldf  that  the  sales  were  made  at  Erie  and 
not  in  Mercer  County,  and  that  Erie  was  the  place  of  delivery.  Under 
the  act  of  April  12,*  1875,  the  liquor*dealer  is  not  prohibited  from  taking 
orders  in  counties  other  than  that  in  which  he  may  be  licen<*ed.  —  Garbracht 
V.  The  Commonwealth,  Sup,  Ct  Pa.,  Week.  Jur.il  March  10,  1881,  p.  900. 

■  Federal  practice  —  Notice  to  produce  letter.  —  Where  the  prisoner's  attor- 
ney's office  is  in  the  same  town  as  the  place  of  trial,  a  notice  to  produce  s 
letter  is  served  in  time  if  served  in  the  afternoon  of  the  day  before  the  trial.— 
United  States  v.  Duff,  U.  S.  Cir.  Ct  South,  Dist  N.  Y..  Kep.,  March  9, 1881, 
p.  826. 

— ^  Indictment  —  Reception   by  grand  jury  of  incompetent  evidence  —  Ftlo- 
"  nious  taJcing  —  Evidence  —  (jomplieUy.  —  The  question  of  the  sufficiency  of 
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evidence  upon  which  an  indictment  is  found  by  a  grand  jury  cannot  be  raised 
by  plea  to  the  indictment;  the  reception  by  the  grand  jury  of  irrelevant  or 
incv»nipetent  evidence  cannot  be  pleaded,  and  the  placing  in  the  hands  of  the 
grand  jury  the  record  of  the  examination,  certified  by  committing  magistrate, 
does  nut  vitiate  indictment.     Where  evidence  is  not  specially  objected  to  as 
being  inadmissible  under  bud  counts  in  an  indictment,  the  conviction  is  not 
rendered  orroiieous  —  the  verdict  being  general  —  merely  bv  reason  of  there 
being  bad  counts,  provided  some  of  the  counts  are  eood.     The  court,  there- 
fore, expresses  no  opinion  as  to  the  sufficiency  of  the  counts  alleged  to  be 
b«d.     Where  the  evidence  justifies  the  jurv  in  finding  a  felonious  taking  of  a 
key  from  a  person  against  his  will,  and  m  his  presence,  by  violence  to  his 
penon,  and  by  putting  him  in  fenr  of  immediate  injury  to  his  person,  the 
char^  of  rubbery  in  the  first  degree  is  made  out;  and  the  use  which  the 
robbers  afterwards  made  of  the  key.  even  if  in  their  minds  at  the  time  of  the 
taking,  cannot  atfect  the  question  of  their  guilt     It  was  not  important 
whether  the  robbers  formed  tlie  plan  of  taking  the  key  before  they  entered 
the  room  or  put  the  owner  in  a  state  of  fear,  or  whether  it  was  an  atter- 
thought.     Evidence  of  the  burglary  committed  on  the  bank  at  the  same 
time  was  admissible,  for  the  purpose  of  showing  that  the  prisoner  was  one 
of  the  gang  who  committed  the  robbery  of  thel^ey.     Having  given  evidence 
tending  to  show  that  the  prisoner  was  on  the  premises  while  the  robbery  of 
the  bank  was  goin^  on,  it  was  competent  to  connect  him  with  the  gans  by 
showing  his  previous  complicity  with  them,  and  that  his  presence  there 
when  the  crime  was  consummated  whs  not  accidental  or  innocent. — Hope 
p.  The  People,  Cu  App.  N.  Y.,  Daily  Keg.,  January  29,  1881. 

Nuiaance  —  Fruit-atand  on  sidewalk.  —  A  permanent  obstruction  upon 

the  sidewalk  is  a  public  nuisance.  A  fruit-stand  constructed  upon  the  side- 
walk is  a  public  nuisance  for  which  an  indictment  will  lie.  —  The  State  v.  Bur- 
detta.  Sup.  Ct.  Ind.,  Kep.,  March  9,  1881,  p.  382. 

■  Information  —  Indictment  —  Surplus  wotxLs  —  Oireumstanees  necessary  to 

he  duarged.  — Where  the  complaint  contains  surplus  words,  not  embodied  in 
the  information,  such  surplus  words  may  be  stricken  out  and  avoid  variance. 
In  an  information  or  indictment  for  aggravated  assault,  it  is  not  necessary  or 
requisite  under  the  law  to  characterize  the  otfence,  in  so  many  words,  as 
Aggravated  a^^sault.  But  it  is  requisite  to  charge  circumstances  of  aggrava- 
tion in  order  to  support  conviction  for  ag^gravated  assault,  or  an  agirravated 
assault  and  batterv. — Meyer  0.  The  State,  Ct.  App.  Texas,  Texas  L.  J., 
March  2,  1881.  p.  §86. 

— -  Assault —  Husband —  Wife  —  Evidence  of  infidelity  on  pari  of  wife  pre^ 
vioi:s  to  assault  admissible  on  bekalf  of  husband. — Wnere  husband  is 
charged  with  agin'Avated  assault  upon  wife,  and  the  facts  tend  to  show  wan- 
ton conduot  on  his  part,  it  is  admissible  for  him  to  show  that,  a  short  time 
previous  thereto,  he  surprised  his  wife  in  undue  intimacy  with  another 
mnn.  —  Gretta  v.  The  State,  Ct  App.  Texas,  Texas  L.  J.,  March  2,  1881,  p. 
387. 

Coniinuanee  —  Material  evidence — New  trial,  —  Since   the  adoption  of 

the  R»*vi8ed  Code,  a  first  application  for  a  continuance  is  addressed  to  the 
discretion  of  the  court:  but  if  the  application  be  refused  and  the  defendant 
convicted,  if  it  appear  on  the  trial  that  the  evidence  of  the  witness  named 
in  the  application  was  material  or  probably  true,  a  new  trial  should  be 
granted.  If,  however,  after  the  trial,  the  court  should  think  that  the  evi- 
donce  is  not  material  or  probably  true,  no  new  trial  should  be  granted.  — 
Williams  v.  The  State,  Ct.  App.  Texas,  Texas  L.  J.,  March  2, 1881,  p.  388. 

Libet.  —  It  is  no  defence  to  an  indictment  iigainst  the  editor  and  publisher 

of  a  newspaper  that  the  libellous  article  was  written  and  inserted  by  the 
local  editor  without  the  knowledge  of  defendant,  and  in  violation  of  a  gen- 
eral order  f<irhidding  the  publication  of  any  article  of  a  libellous  nature 
without  fin»t  submitting  it  to  thepublisher  for  approval.  —  The  Common- 
wealth r.  Willard,  Sup.  Ct.  Pa.,  W.  N.  C,  March  24,  p.  624. 


164  DIGEST   OF   RECENT   CASES. 

Criminal  Law  —  Continued. 

Jurisdiction  —  Jury.  —  The  record  must  show  that  the  jury  consisted  of 

twelve,  or  the  judgment  will  he  reversed.  —  Clark  ».  The  State,  Ou  App. 
Texas,  Texas  L.  J.,  March  28,  p.  422. 

Charge  of  court  —  New  trial.  —  It  is  not  error  for  the  Judge  presiding  to 

chaise  abstract  propositions  of  law  to  the  jury,  provided  he  qualifies  them 
bv  direct  application  of  the  law  to  the  facts.  It  is  the  duty  of  the  judge  to 
give  instructions  applicable  to  every  legitimate  conclusion  which  may  be 
made  from  the  evidence.  The  theory  of  the  State  and  that  of  defendant,  if 
supported  by  any  evidence,  should  be  presented  in  a  charge  by  which  these 
theories  are  clearly  made  prominent  to  the  jury.  If  the  charge  presents  the 
theory  of  the  State,  and  fails  to  establish  it  with  reasonable  certaintv,  the 
error  would  not  be  in  the  charge  but  in  the  ruling  of  the  court  —  Davis  e. 
The  State,  Ct  App.  Texas,  Texas  L.  J.,  March  2,  1881,  p.  889. 

Indictment  —  Evidence  as  to  time  offence  committed  —  Act  and  intent.— 

Whore  indictment  charges  offence  tonave  been  committed  upon  a  certain 
time,  and  evidence  adduced  establishes  the  act  to  have  been  done  at  any 
other,  the  remedy  is  not  by  motion  in  airest  of  judgment,  but  by  objection 
to  the  evidence  at  the  time.  It  is  error  for  the  judge  to  charge  the  jury 
"that  the  law  also  presumes  the  intent  when  the  act  is  perpetrated,"  and  i*Q 
conflict  with  the  rule  of  law  "  that,  to  hold  a  person  liable  as  a  principal 
with  others  in  the  commission  of  an  offence,  ihere  must  be  a  combination 
of  both  act  and  intent"— Rountree  tj.  The  State,  Ct  App.  Texas,  Texas 
L.  J.,  March  2,  1881,  p.  390. 

Indictment  ^Prosecution  in  one  county  —  Offence  in  another — Bank-HU— 

Proof,  —  Where  a  defendant  is  prosecuted  in  a  county  other  than  that  in 
which  the  theft  was  committed,  a  complete  offence  must  be  shown  in  the 
county  where  the  offence  was  laid.  Under  a  charge  of  theft  of  bank-bill  a 
conviction  may  be  had  bv  proof  of  bank-note. —Roth  v.  The  State,  Ct 
App.  Texas,  Texas  L.  J.,  March  2,  1881,  p.  893. 

Charge  of  court  —  Felony  cases --  Slight  evidence. —In   felony  cases  the 

court  must  apply  the  law  by  a  proper  charge  to  every  conclusion  deducible 
from  the  evidence,  whether  asked  or  not  If  there  is  any  evidence  tending 
slightly  to  establish  a  defence,  defendant  is  entitled  to  a  charge  upon  that 
point  — Scott  0,  The  State,  Ct  App.  Texas,  Texas  L.  J.,  March  2,  1881, 
p.  394. 

Sect.  82  of  act  of  March  SI,  1860  —  Attempt  to  poison  —  What  consti- 
tutes an  "  attempt "  within  the  meaning  of  the  act  —  Distinction  between 
*' attempt ''and  "m^enrton."  — Merely  delivering  poison  to  a  person,  and 
soliciting  him  to  place  it  in  the  spring  of  another,  is  not  an  '*  attempt  to  ad- 
ininister  poison  "  to  the  latter,  within  the  meaning  of  sect  82  of  the  act  of 
March  31,  1860.  Purd.  Dig.  840,  pi.  128.  The  act  recognizes  a  dUtinction 
between  mtent  and  attempt  —  Stabler  0.  The  Commonwealth.  Sup.  Ct  Pa., 
W.  N.  C,  February  10,  1881,  p.  409.  »       h  » 

■- Forcible  entry  and  detainer -^  Indictment  format  common  law.  —  Even 

after  the  passage  of  the  various  statutes  giving  additional  remedies  in  cases 
of  forcible  entry  and  detainer,  an  indictment  at  common  law  for  this  offence 
will  he,  provided  it  contains  the  necessary  allegations.  —  The  State  0.  Jones 
et  al..  Sup.  Ct  S.  C,  Ch.  Leg.  N.,  February  26,  1881,  p.  195. 

Homicide —  Blow  in  one  State  and  death  in  another  —  Jurisdiction  coex- 
tensive with  territory  — Dying  declarations.  —Where  an  assault  and  batterv 
with  intent  to  murder  is  committed  in  one  Stete,  and  the  death  of  the  injured 
party  ensues,  within  the  statutorv  limitation,  in  another  State,  an  indictment 
for  murder  lies  in  the  county  where  the  wound  was  inflicted.  A  law  which 
fixes  the  place  of  trial  and  punishment  of  such  an  act  is  not  in  contraven- 
tion of  the  sovereign  jurisdictional  rights  of  the  State  where  the  act  is  con- 
summated. The  deceased  person  whose  dyin^  declarations  are  offered  in 
evidence  »  not  the  witness,  but  he  who  testi^es  as  to  the  truth  of  such 
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declarations.  —  Green  v.  The  State,  Sup.  Gt.  Ala.,  Week.  Jur.,  Karch  18, 
1881,  p.  889;  Rep.,  March  16,  1881,  p.  865. 

Criminal  procedure  —  Correcting  or  completing  record  after  the  term,  — 

The  records  of  the  court  in  a  criminal  case  naay  De  corrected  or  completed 
after  the  expiration  of  the  term,  nunc  pro  tunc^  so  that  the  verdict  and  judg- 
ment shall  De  in  accordance  with  the  actual  proceedings  in  the  cause.  — 
Smith  p.  The  State,  Sup.  Gt.  Ind.,  Rep.,  March  Id,  1881,  p.  367. 

See  EyiDKKCs ;  Fbdkbal  Courts  ;  False  Imprisoztmekt. 

Damages.  —  Telegraphie  message  —  Negligence  in  failure  to  deliver  —  Action 
by  person  to  tohom  directed — Limitation  of  liability  —  Condition  void, — 
A  telegraph  company  is  liable  in  dAmagjes  to  a  person  to  whom  a  message  is 
directed,  for  negligence  in  failing  to  deliver.  A  condition  with  the  sender 
that  there  shall  be  no  liability  unless  the  message  is  repeated,  will  not  re* 
lieve  the  company  from  dnmagc^s  for  negligence  in  not  delivering.  —  Boll  v. 
Dominion  Telegraph  Co.,  Montreal  Superior  Ct.,  West.  Jur.,  S£irch,  1881, 
p.  123. 

Breach  of  subsequent   contract  —  Damiges    resulting  therefrom  not  a 

breach  of  firai,  —  The  damages  lor  breach  of  contrnct  are  those  which  it  is 
reasonable  to  suppose  were  in  contemplation  of  the  parties  at  the  time  of 
entering  into  it,  and  do  not  include  damages  that  result  from  failure  of  one  of 
the  parties  to  comply  with  a  contract  subsequently  entered  into,  performance 
of  which  is  prevented  by  the  breach  complained  of.  Certain  contract  for 
loss,  stumpage,  and  towage  construed. —  Wetraore  v,  Pattison,  Sup.  Ct. 
Mich.,  N.  W. Rep.,  Februarys.  1881. 

Action  for  convereion  of  personal  property  —  Damages  —  Alleged  wrong' 

ful  and  malicious  destruction  and  conversion  —  Nuisance.  —  Plaintiffs  claimed 
to  be  owners  of  a  dock  or  cribs  extending  into  navigable  waters  of  Wash- 
ington harbor,  and  brought  action  for  dama^os  against  defendants  for 
wrongfully  tearing  down  said  dock  and  carrying  away  and  converting  to 
their  own  use  the  materials  out  of  which  it  was  constructed.  Plaintiffs  made 
ovii  A  prima  facie  case  of  ownership;  and  those  questioning  such  ownership 
have  the  burden  of  proof  to  show  better  right.  On  the  supposition  that  the 
dock  and  cribs  were  a  public  nuisance,  defendants  were  not  justified  in  abat- 
ing the  same  and  converting  to  their  own  use  the  materials  composing  the 
same.  A  private  person  who  undertakes  to  abate  a  public  nuisance  without 
action,  in  order  to  justify  himself,  must  show  that  such  nuistmce  was  injurious 
to  his  private  interests,  and  that  he  has  suffered  private  damage  not  common 
to  the  public  by  the  erection  and  continuance  thereof.  Defendants  not  justi- 
fied on  this  ground,  as  they  did  not  show  a  peculiar  injury  to  themselves; 
and,  even  wese  they  justified  in  removing  ttie  cribs,  the  conversion  of  the 
materials  to  their  own  use  was  unjustified.  Their  rit^ht,  at  most,  was  limited 
to  mere  abatement  of  the  nuisance,  and  that  right  does  not  include  con- 
version of  the  materials.  —  Larson  et  al.  v.  Furlong  et  al.,  Sup.  Ct  Wis., 
Wis.  Leg.  N.,  February  3,  1881,  p.  128. 

• — SeelwsuRAKCE  (Life);  Real  Estate. 

"-^Damages  from  fire  —  Liability  of  locomotive  owner. — The  owner  of  a 
locomotive  propelled  by  staam  is  liable  for  damages  done  by  the  burning  of 
a  rick  of  hay  from  sparks  escaping  from  the  locomotive,  although  the  engine 
was  constructed  in  conformity  with  the  provisions  of  the  Locomotive  Acts, 
and  was  managed  with  reasonable  care  and  without  negligence.  — Powell  v. 
Fall,  43  L.  T.  (v.  a.)  662;  Week  Jur.,  March  10,  1881,  p.  918. 

• — Slander — Pain  and  mental  distress.  —  Pain  and  mental  distress  caused 
by  malicious  slander  are  among  the  elements  of  damage  for  which  the  plain- 
tiff may  recover.  —  Hastings  v.  Stetson,  Sup.  Jud.  Ct  Mass.,  Rep.,  March  9, 
1881,  p.  888. 
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— ^  Bad  character  of  plaintiff' —  Bad  character  of  defendant.  —  In  mitigation 
of  damagres  for  a  slander,  the  plaintiff's  general  bad  reputation  for  integrity 
and  moral  worth  may  be  shown,  but  the  defendant  cannot  rely  on  bis  own 
bad  character  for  the  same  purpose.  —  Ibid. 

*— ^  Stean^oat  coUiaion  —  Negligence  —  Fellow-servant  —  Signals  —  Eheeeseive 
verdict.  —  Id  an  action  to  recover  damages  fur  injuries  which  caused  the 
death  of  plaintiff's  intestate,  who  was  killed  by  a  collision  between  a  steam 
propeller,  of  which  he  was  engineer,  and  defendant's  steamer,  which  struck 
and  sunk  her  while  attempting  to  pass  her  in  the  channel  near  Hell  Gate, 
the  court  having  charged  the  jury  they  must  be  satisfied  intestate's  death 
was  not  caused  by  his  own  negligence,  and  that,  the  deceaiied  and  the  pilot 
being  engaged  in  a  common  employment  in  the  management  of  the  steamer, 
if  she  was  negligentlv  handled  by  the  pilot,  and  such  negligence  caused  or  con- 
tributed to  tne  deatn  of  the  engineer,  that  then  no  recovery  could  be  had  — 
was  not  required  to  further  charge  on  the  subject  of  contributory  negligence, 
and  it  was  no  error  to  decline  to  do  so.  The  propeller  being  in  advance,  and 
the  steamer  going  at  more  than  double  her  speech  was  bound  to  give  certain 
prescribed  signals  indicating  her  intention  to  pass,  and  the  propeller  not 
giving  an  answering  signal,  the  jury  had  a  right  to  accept  as  true  that  if  the 
signals  were  given  they  were  not  heard,  and  for  that  reason  were  not  answered 
by  the  propeller.  The  steamer,  when  the  propeller  made  no  response,  should 
immediately  have  repeated  her  signals  and  adopted  precautions  against 
collision.  The  law  does  not  require  a  look-out  to  be  so  situated  on  a  boat  as 
to  discover  the  approach  of  vessels  sailine  in  the  same  direction,  and  be  thus 
enabled  to  avoid  collision.  A  vei-dict  for  $5,000  damages  t4»  plaintiff,  who 
was  mother  and  next  of  kin  of  deceased,  and  aged,  blind,  and  helpless,  and 
largely  dependent  upon  his  eamings  for  support,  was  not  excessive;  and  the 
fact  that  the  damages  awarded  were  mucn  heavier  than  upon  two  former 
^isls  of  the  same  case,  was  no  reason  for  interfering  with  their  amount.— 
al2S-i^'  Neversink  Steamship  Co.,  Sup.  Ct  N.  Y.,  S.  Y.  Daily  Reg.,  March 

'—'Elements  of — Mental  anxiety,— In  an  action  for  simple  negligence  in 

1  **l"S»^i  ^^^*^  ^^"^^  ^^  railroad,  whereby  rocks  were  thrown  on 

plaintiff  8  land  and  buildings,  his  mental  anxiety  as  to  his  own  personal  safety 
or  that  of  his  child,  in  the  absence  of  personal  injury,  is  not  an  element  of 
damages.  — Wyman  v,  Leavitt,  Sup.  Jud.  Ct  Me.,  Alb.  L.  J.,  March  2«5,  p. 

DxBTOR  AND  Ckkditob. — See  Novation. 

Dbbd  of  Trust.  ^See  Contract;  xMortqaoe. 

DivoBCK.  —  Curj  and  custody  of  children  —  Allowance  therefor— Allowance  for 
supvort  of  wife.—  Vf  here  a  wife  obtains  decree  of  absolute  divorce  from  her 
husband,  in  which  she  is  given  the  care,  custody,  and  education  of  the  chil- 
A^  A    A.     P*'^*®*  ""f^^  ^^^  ^"'^^er  order  of  the  court,  defendant  being 


?f^^^-^/!J     certain  sum  for  support  of  plaintiff  and  the  support,  main- 
^Sr»^k"'^-l:??K^^'1","r;  j'f.1?»''y">"  =  **«•  that  the  court  hrpower  to 


f^^l^fliin^o?  tMo';'"''  "^  F  itf  the"'evid=.r^V:S^''^^  Z^ 
?.l°5il"'"'?tS2i'l''  T"""t  wag  allowed  to  the  puS^ff  for" 


education  of 
her  individusl 


Hunnort.     Whore   thp   nU^Ji:      J   ""."'**'."  *"*ne  piainlin  tor  her  individusl 

.hould  be  deducted  from  the  allowance  o.^^^^;    ^  "l'"*™""^  what  amount 

having  terminated. -Kerr  ,  Ke^  N   |  o^  o  'p"1?T*'I  °"  «*  '•^'u 
1881,  rr,  ,^.  I.  ,jt_  j^   p  ^  Dailj-  Beg.,  March  16, 
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—  Decree  forbidding  tnarriage  during  lifetime  of  previous  wife  —  Such  mar- 
riage is  voidf  though  in  another  State.  —  Where  a  person  from  whom  a 
former  wife  obttiined  a  decree  of  divorce  in  this  State,  in  which  decree  he 
was  forbidden  to  marry  again  during  her  lifetime,  ^es  to  another  State  fur  the 
purpose  of  evading  the  law,  and  there,  the  first  wife  being  still  alive,  contracts 
a  second  marriHge,  immediately  thereafter  returning  to  this  State:  held, 
that  although  it  he  true  that  such  marriage  is  to  be  judged  by  the  lex  loei 
etmtractu8,  the  preliminary  question  of  the  capability  of  the  party  to  contract 
a  second  marriage  is  presented  when  such  party  appeals  to  a  tribunal  of 
this  State,  and  that  capability  is  to  be  determined  by  the  law,  not  of  Penn- 
sylvania, but  of  New  York ;  and  as  by  the  laws  of  the  latter  State  he  was  ab- 
solutely forbidden  to  contract  it,  such  second  marriage  was  void.  —  Thorp  v. 
Thorp,  Sup.  Ct.  N.  Y.,  Daily  lieg..  February  8,  1881. 

——  Attackina  decree  collaterally  —  Jurisdictional  error  —  A^davit,  — Where 
a  decree  ut  divorce  is  attacked  collaterally,  (mly  jurisdictional  errors  will 
be  considered.  Where,  in  such  case,  it  appears  that  the  contents  of  the  affi- 
davit for  an  order  of  publication  tend  to  make  out  what  is  required  as  the 
basis  for  the  order,  it  will  be  regarded  as  sufficient.  So  held  where  the  fact 
of  non-residence  of  the  defendant  was  stated  on  information  and  belief.  An 
affidavit  of  publication  in  such  action,  made  by  one  who  does  not  describe 
himaelf  as  clerk,  but  who  swears  positively  to  the  fact  of  publication,  and 
that  be  waa  employed  in  the  office  and  knew  all  the  facts  stated,  held 
sufficient.  —  Fettiford  0.  Zoellner,  Sup.  Gt  Mich.,  N.  W.  Kep.,  February  6, 
I80I. 

Domicile.  —  Conflict  of  laws  —  Non-residence  —  Guardian  and  ward  —  Domi- 
cile—  Residence  defined.  —  Where  parents  started  from  Pennsylvania,  in- 
tending to  leave  it  and  fix  their  permanent  home  elsewhere,  taking  with 
them  their  infant  child,  and  before  reaching  their  intended  destination,  but 
beyond  the  boundaries  of  Petmsylvania,  were  killed  on  a  railroad,  and  the 
child  was  taken  into  a  neighboring  town,  where  he  remained,  and  a  person 
who  bad  gone  out  to  him  and  announced  her  intention  of  making  the  said 
town  her  home  was  appointed  his  guardian  by  a  court  of  the  place:  held^ 
that  both  guardian  and  ward  were  non-residents  of  Pennsylvania,  and  that 
guardians  appointed  by  a  Pennsylvania  court  were  properly  discharged. 
The  terms  "  diomicile  "  and  **  residence  "  are  not  synonymous.  —  Taney's  Ap- 
peal, Sup.  Gt  Pa.,  Rep..  March  2.  1881,  p.  818. 

DowBB.  —  How  affected  by  a  conveyance  of  land^  and  reconveyance  to  the  toife, 
subsequent  to  a  sale  without  conveyance,  —  The  owner  of  a  tract  of  land  sold 
the  same  to  his  son  by  parol,  agreeing  to  convey  upon  the  performance  of  a 
certain  condition  by  the  son.  The  condition  was  performed.  Subsequent 
to  this  sale,  and  without  having  conveyed  to  the  son,  the  father,  together 
with  bis  wife,  conveyed  the  land  to  a  third  person,  who  immediately  re- 
conveyed  to  the  wife  in  fee.  At\er  the  death  of  the  father,  the  son  tiled  his 
bill  in  chancery  a^inst  the  second  grantee  (the  widow),  to  compel  a  con- 
veyance of  the  land  to  him  in  fulfilment  of  his  parol  contract  of  purchase 
from  his  father.  Held^  the  complainant  was  entitled  to  the  relief  sought 
except  that  the  widow,  the  holder  of  the  legal  title,  should  hold  her  right  of 
dower  in  the  land,  notwithstanding  the  conveyance  by  her  husband  and  her 
joining'therein,  and  the  convevance  from  their  grantee  to  herself.  In  that 
regard  the  title  was  considered  as  remaining  in  tne  same  condition  as  though 
those  conveyances  had  not  been  made.  —  Jefferson  v,  Jefferson,  Supt  Ct 
111.,  Leg.  Adv.,  February  1, 1881,  p.  80. 

Alien  —  Nonrresidence.  —  Before  the  husband's  death,  the  inchoate  right 

of  dower  in  the  wife  is  under  the  absolute  control  of  the  Legislature,  sub- 
ject to  the  limitation  that  there  can  be  no  distinction  "between  resident 
aliens  and  citizens"  in  that  respect  Gonst.  Wis.,  Art  I.,  sect.  15.  The 
statute  of  this  State  which  provides  that  "a  woman,  being  un  alien,  shall 
not  on  that  account  be  barrea  of  her  dower,  but  any  woman  residing  out  of 
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DowBR  —  Continued. 

thiB  StAte  shall  be  entitled  to  dower  only  of  lands  of  her  buaband  being  in 
this  State,  of  which  he  died  seized"  (Rev.  StaU^  sect  2160),  is  valid,  and  not 
in  conflict  with  that  clause  of  the  State  Constitution  above  mentioned,  nor 
with  the  provision  of  the  Federal  Constitution  aeainst  impairing  the  ob- 
lijgation  of  contracts,  or  that  preserving  the  privileges  ana  immunities  of 
citizens  in  the  several  States.  The  non-residence  intended  by  this  statute  is 
non-residence  at  the  time  of  the  huabarufa  deaths  and  not  at  the  time  of  his 
conveyance  of  the  land,  rrior  to  the  late  revision  the  discriminative  clause 
WHS  affirmative  in  form,  but  by  implication  it  must  be  construed  to  hav^e  h«d 
a  negative  effect;  and  the  insertion  of  the  word  **only**  in  the  revision  has 
made  no  essential  change  in  the  meaning.  A  woman  who  is  neither  a  citi- 
zen nor  resident  of  this  State  at  the  time  of  her  husband's  death  is  not  en- 
titled to  dower  in  lands  (not  being  a  homestead)  within  this  State  which  he 
conveyed  during  their  marriage  without  her  signature.  —  Bennett  v,  Harris, 
N.  W.  Rep.,  March  12,  1881,  p.  454. 

See  HoMBSTBAD ;  Mobtoaos. 

Ejectment.  —  Estoppel  —  Silence  —  Partnership  contract  —  Plaintiff,  having 
placed  his  deed  upon  record  in  the  office  of  the  register  of  deeds  of  the 
proper  county,  is  not  estopped  from  asserting  his  title  because  he  remained 
silent  when  third  persons  were  negotiating  in  his  presence  a  partnership  con- 
tract, to  extend  for  one  year,  in  which  partnership  the  one  party  was  re- 
quired to  put  in  the  real  estate  owned  by  the  plaintiff,  the  plaintiff  having' 
given  the  party  proposing  to  put  such  property  into  the  partnership  the 
right  to  do  so  for  the  time  required.  The  fact  that  the  other  party  to  the 
partnership  contract  supposed  the  person  with  whom  he  was  negotiating 
owned  the  real  estate  in  fee,  and  would  not  have  entered  into  thn  contract 
had  he  known  the  real  state  of  the  title,  cannot  affect  the  rights  of  the 
plaintiff,  unless  it  be  shown  that  he  knew  that  such  other  party  was  ignorant 
of  the  state  of  the  title,  and  supposed  the  party  proposing  to  put  the  real 
estate  into  the  partnership  owned  the  title  in  fee,  and  that  he  would  not  have 
entered  into  such  contract  had  he  known  the  state  of  the  title.  — Kingman  v. 
Graham  et  al.,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  March  2,  1881,  p.  155. 

Limitations —  Tax-title,  —  In  an  action  of  ejectment  where  the  Statute  of 

Limitations  is  relied  upon,  a  possession  must  be  shown  irreconcilable  with 
the  right  of  the  other  party.  Where  ft  tax-title  was  relied  upon,  and  the  only 
thing  impugning  it  whs,  that  it  appeared  from  the  face  of  the  rolls  that  for 
some  of  the  years  certain  property  was  omitted:  held^  insufficient  to  warrant 
a  finding  that  they  were  omitted  through  negligence  of  the  assessor.  — Per- 
kins V,  Nugent,  Sup.  Ct.  Mich.,  N.  W.  Kep.,  January  22.  1881,  p.  847. 

— ^  Evidence — Admissions  —  Tenants  in  common  —  Specific  performance. — 
Where,  in  ejectment,  plaintiff  claims  the  land  under  will  of  X.,  and  alleges 
that  X.  tooK  it  as  heir  of  Y.,  defendant  cannot  testify  to  transactions  and 
communications  between  himself  and  X.  or  Y.  during  "their  respective  lives. 
Rev.  Stats.,  sfi  t.  4069.  Statements  and  admissions  of  X.  and  Y.,  during  their 
respective  lives,  in  derogation  of  their  title  as  against  defendant,  are  admissi- 
ble in  defendant's  favor,  by  reason  of  the  privity  in  blood  or  estate  between 
X.,  Y.,  and  plaintiff.  Under  proper  circumstances,  this  court  will  specifically 
enforce  a  contract  for  the  sale  of  an  interest  in  land,  even  when  maae  betweoi 
tenants  in  common^  both  in  possession.  A  mother  and  her  son,  being  tenants 
in  common  of  land,  a^ed  orally  for  a  sale  of  the  mother's  interest  tit  the 
son,  in  consideration  ot  his  paving  to  his  brother  a  certain  sum  and  under- 
taking to  support  the  mother  during  the  remainder  of  her  life.  The  condi- 
tions were  fully  perfonned  by  the  son.  Both  before  and  after  the  contract, 
the  mother  ana  son  resided  in  a  house  of  the  latter  near  the  land,  and  the  son 
managed  said  land,  and  after  the  mother's  death  the  son  retained  exclusive 
possession  and  expended  $2,000  in  improvements.  Held.,  that  the  case  is  a 
proper  one  for  a  specific  performance,  and  there  is  no  error  in  a  judgment 
estaDlishing  the  son's  title  as  against  the  devisee  of  his  brother.  — Littldfteld 
V,  Littlefield.  Sup.  Ct.  Wis.,  K.  W.  Rep.,  January  22,  1881,  p.  801. 
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Elections.  —  OffUers — Diffarenl  terms  —  Designation  in  voting,  —  Where 
officers  for  the  same  office  are  to  be  elected  for  different  terms,  the  ballots 
should  specify  the  term  for  which  each  person  is  voted  for.  At  an  election 
in  February,  1880,  four  school-directors  were  to  be  chosen  in  the  Fifth  Ward 
of  Allegheny  City  —  two  for  the  term  of  three  years,  one  for  two  years,  and 
one  for  one  year.  Held,  that  "stickers  "  which  did  not  specify  the  term  for 
which  the  candidate  whs  voted  for,  nor  bv  tlieir  position  on  the  ticket  desig- 
nate it,  could  not  be  counted.  —  In  re  6illeland,  Sup.  Ct  Fa.,  Leg.  Adv., 
February  1,  1881,  p.  86. 

Judge*  of  election — 7%cir  powers — Fraud  in  judges.  —  When  jud^ces 

of  election  have  concluded  their  labor  in  counting  the  vote  and  declarmg 
the  result,  which  the  statute  declares  shall  be  done  without  any  adjourn- 
ment and  in  a  public  manner,  that  body  becomes  functus  officio  ana  their 
powers  exhausted ;  they  have  no  right,  afxer  that  proceeding  is  terminated,  to 
go  to  a  house  and  there  open  the  envelope  and  take  out  the  ballots,  and  alter 
uie  poll-list  and  change  tne  result  When  there  is  fraud  in  the  officers  who 
have  charge  of  an  election,  the  result  may  be  discredited,  and  shall  not  be 
received  in  evidence.  — McGrath  v.  The  "reoplw  ex  rel.,  etc.,  Ot  App.  First 
Dist  ni.,  Ch.  Leg.  N.,  March  19,  1881,  p.  228. 

£MmKMT  Domain.  —  Compensation  —  Dame^es.  —  Under  the  existing  Oonsti- 
tutioo  of  Illinois,  which  gives  compensation  for  private  property  taken  or 
damaged  for  "public  use,  direct  physical  injury  is  not  a  necessarv  basis  for 
damages.  A  direct  physical  obstruction  of  the  right  of  user  or  enjoyment  is 
sufficient.  Thus,  wtiere  a  viaduct  constructed  in  a  street  injured*  the  ap- 
proaches to  a  lot  and  impaired  its  value,  the  city  was  held  liable  to  the 
owner  for  the  damages.  —  Rignev  v.  Chicago,  Sup.  Ct.  HI.,  Ch.  Leg.  N., 
March  26,  1881,  p.  226. 

No  right  to  take  property  of  one  corporation  for  the  same  public  use,  — 

When  property  has  already  been  appropriated  to  public  use,  and  is  in  fact 
in  such  use  in  the  hands  of  one  railroad  corporation,  it  cannot  rightfully  be 
taken  away  from  such  corporation,  even  by  authority  of  statute,  for  the  pur- 
pose of  subjecting  it  to  the  snme  public  use  in  the  hands  of  another  corpo- 
ration. To  warrant  the  taking  of  property  of  one  party,  already  appropri- 
ated to  public  use,  and  placint;  it  in  the  hands  of  another  party  for  a  puolic 
use,  it  IS  essential  that  the  new  use  be  a  different  use,  and  also  that  the 
change  from  the  present  use  shall  be  for  tho  benefit  of  the  public.  Whether 
the  new  use  be  different  from  the  present  one  is  a  judicial  question,  for  the 
courts  to  decide;  hut  where  such  new  use  mav  be  in  its  nature  a  public 
benefit  —  whether  the  change  will  be  for  the  benefit  of  the  public,  —  is  a 
political  question,  to  be  determined  by  the  law-making  power.  — Lake  Shore 
&  Michigan  Southern  R.  Co.  et  al.  v.  Chicago  &  Western  Indiana  R.  Co., 
Sup.  Ct.  m.,  Ch.  Leg.  N.,  February  12,  1881,  p.  178. 

^XTITT.  —  Preventing  cloud  upon  title.  — A  court  of  equity  has  jurisdiction  to 
prevent  a  cloud  being  placed  upon  a  title.  —  Chaffee  v.  Fourth  National 
Bank  of  New  York,  Sup.  Jud.  Ct  Me..  Rep.,  March  2,  1881,  p.  296. 

— ;-  Vacating  sale  —  General  receiver  —  Creditor's  bill  —  Two  receivers  —  In- 
junction. —  The  chancellor,  after  confirmation,  has  power  to  set  aside  and 
vacate  a  sale  made  under  the  order  of  court  and  thereafter  the  property 
will  be  vested  as  if  no  sale  had  been  made.  The  appointment  of  a  gen- 
eral receiver  under  a  proceeding  to  wind  up  the  Htfairs  of  an  insolvent 
corporation,  taken  under  sect  25  of  the  Corporation  Act  does  not  super- 
sede a  prior  appointment  of  a  receiver  unaer  a  creditor's  bill.  Parties 
against  whom  a  receiver  of  a  corporation,  appointed  upon  a  creditor's  bill, 
was  proceeding  to  recover  assets,  having  by  collusion  procured  a  decree  in 
another  court  and  the  corporation  had  to  appoint  another  receiver  thereof  in 
order  to  prevent  the  prosecution  of  the  suit  against  them  by  the  first  receiver, 
will  be  enjoined  by  tne  court  in  which  the  first  receiver  was  appointed,  on 
his  application,  from  further  prosecuting  such  proceedings.  —  Commercial 
TiOan  Uo.  et  al.  r.  Chicago  Railway  Construction  Co.  et  al.,  Superior  Ct 
Cook  Co.  111.,  Ch.  Leg.  N.,  March  6,  1881,  p.  203. 
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Billf  whether  muUifarioua.  —  As  the  statute  contemplates  that  more  than 

one  tract  of  land,  and  even  separate  tracts  in  different  countiest  may  be 
embraced  in  one  bill  for  partition,  a  bill  seeking  partition  of  two  diatinct 
parcels  of  land,  held  b^  different  claimants,  and  to  have  forged  deeds  set 
aside  as  clouds  upon  title,  i»  not  multifarious,  but  the  claimants  of  one 
lot  of  the  land  should  only  be  taxed  with  one-haJf  of  the  cost  in  such  a  case. 
Courts  of  chancery  will  always  exercise  a  sound  discretion  in  determining 
whether  the  subject-matters  of  a  bill  are  properly  joined  or  not,  and  whether 
the  parties,  plaintiffs  or  defendants,  are  properly  Joined,  each  particular  case 
to  some  extent  depending  upon  its  own  facts.  —  fiaird  v.  JacKsoo.  Sup.  Ct 
HI.,  Ch.  Leg.  N.,  February  12,  1881,  p.  176. 

Remedy  at  lata  after  settlement  of  partnership  accounts.  —  Where,  on 

the  settlement  of  partnership  accounts  and  the  sale  of  the  entire  interest 
of  the  outing  partner,  including  notes  and  accounts,  certain  notes  and 
claims  were  selected  from  the  others  as  a  *' guarantee  account'*  to  cover  bad 
debts  of  the  old  firm,  and  the  outooing  partner  expressly  promised  to  pay 
his  proportionate  share  of  any  deScit  in  such  "guarantee  account,'*  it  was 
held  that,  in  case  of  any  deficit,  the  remaining  partners  or  their  assignee, 
after  a  proper  demand,  would  have  a  complete  remedy  at  law  upon  the 
promise.  —  l^ellogg  v.  Moore,  Sup.  Ct  III.,  Oh.  Leg.  N.,  February  12,  1881, 
p.  176. 

— --  Bill  in  equity  —  Allegation  and  proof  must  agree  —  Convereion  —  Borrow- 
ing and  return  of  bonds  by  insurance  company  after  examination  by  tnstfr- 
ance  superintendent. — The  allegations  and  prbo^  in  this  case  do  not  agree; 
and  while  the  relief  sought  is  based  squarely  on  the  ground  that  the  bonds 
in  question,  being  in  possession  of  the  defendants  as  the  property  of  the 
insurance  company,  were  \>y  thom  unlawfully  converted  to  their  own  use, 
whereby  the  company  and  its  creditors  were  defVauded,  the  proof  shows 
that  the  bonds  never  belonged  to  the  company,  but  were  merely  bor- 
rowed for  the  purpose  of  an  examination  of  the  assets  of  the  company  by 
the  superintendent  of  insurance,  and  were  returned  to  their  owners  after 
such  examination.  —  Walker,  Assignee  in  Bankruptcy  North  Missouri  Ins. 
Co.,  V,  Reister  et  al.,  U.  S.  Sup.  Ct,  Ch.  l^g,  N.,  February  26,  1881,  p.  198. 

See  Byidikce. 

Estoppel.  —  See  Ejkctmknt  ;  Contract  ;  Insubaxck  (Lnr»). 

Evidence.—  Witnesses  in  United  States  courts -— Action  by  and  against  ad- 
ministrators, executors,  «te.  — The  act  of  March  3,  1866  (18  Rev.  Stots,  633), 
amending  the  civil  appropriation  act  of  July  2,  1864,  so  far  as  the  latter 
act  relates  to  witnesses  in  the  courts  of  the  United  States,  and  which  declares 
that  "in  actions  by  and  against  executors,  administrators,  or  guardians,  in 
which  iudgment  may  be  rendered  for  or  against  them,  neither  party  shall  be 
allowed  to  testify  against  the  other  as  to  any  transaction  with,  or  statement 
by  the  testator,  intestate,  or  ward,  unless  called  to  testify  thereto  by  the 
opposite  party  or  required  to  testify  thereto  by  the  court. '^  is  applicable  to 
the  courts  of  the  District  of  Columbia  as  well  as  to  the  Circuit  and  District 
Courts  of  the  United  States.  It  creates  an  additional  exception  to  those 
snecifled  in  the  act  of  July  2  1864,  relating  to  the  law  of  evidence  in  the 
District.  Rev.  State.  Dist  Col.,  sects.  876,  877.  -  Page,  Admr.,  v.  Burnstine. 
U.  S.  Sup.  Ct,  Wash.  L.  Rep.,  March  :,  1881,  p.  180. 

Vaf^nce  — Allegation  and  proof -^  When  the  owner  of  property  a|rre« 

to  give  a  trust-deed  to  secure  money  to  be  loaned  him,  and  t6  injure  the 
property  tor  the  further  security  of  the  lender,  which  he  does,  and  the  loan 
IS  thereby  effected,  in  a  suit  by  the  trustee  of  the  lender,  to  whom  it  is  i^reed 

'n      i';«?hi^fI!.^ai^t;'"''!lT!u"'  ^^«~  ^^"  ^«  "<>  variance  if  it  is 

alleged  in  the  decU^^^^  the  trustee  paid  the  premium  for  this  pol- 

l7  188?^^  176  ""'      "^^^  ^^P-  ^^  ^*^'  ^^'  ^S-  N.,  Febniarv 
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Chancery — Variance  in  proof  and  alUgaiiona  fatal.  —  The  allegations  in 

a  bill  in  chancery  and  the  proofs  must  agree,  or  no  recovery  can  be  had. 
If  the  complainant  fails  to  prove  his  case  as  made  by  the  bill,  he  will  not  be 
entitled  to  recover,  although  the  facts  actually  proved  by  him  would  have 
entitled  him  to  relief  had  his  bill  been  framecl  upon  a  different  theory;  and 
a  party  cannot  avail  himself  of  any  tact  established  by  the  proofs  which  has 
not  been  alleged  in  his  bill.  —  Kellogg  v.  Moore,  Sup.  Ct  ill.,  Ch.  Leg.  N., 
February  12.  1881,  p.  176. 

—  Bill  far  partnerahip  account  —  Proof  must  sustain  every  essential  allega- 
tion.— When  a  bill  proceeds  upon  the  theory  that  there  is  a  general  un- 
settled partnership  account,  and  that  a  true  and  fair  adjustment  of  the  same 
will  show  an  indeotedness  from  the  defendant  partner  to  the  other  two,  and 
that  the  right  to  such  indebtedness  has  passed  to  the  complainant  under  sale, 
in  bankruptev  proceedings  t^ainst  the  other  two  partners,  and  praving  for 
an  account,  tibe  failure  to  establish  any  one  of  these  facts,  which  tne  theory  of 
the  bill  assumes  to  exist,  will  be  fatal  to  the  whole  case,  as  they  are  sever- 
ally indispensable,  and  as  the  whole  constitute  the  very  foundation  upon 
which  the  right  of  recovery  rests.  —  Ibid. 

Dyina  decUiratUms. — The  belief  of  a  speedy  dissolution  is  the  test  by 

which  the  competency  of  a  dving  declaration  is  to  be  measured.  It  is  com- 
petent for  the  Commonwealth  to  »how  experiments  made  by  shooting  with 
the  pistol  which  produced  the  fatal  wounds,  on  substances  the  same  as  the 
clothing  which  the  deceased  wore  when  killed.  —  Sullivan  v.  The  Common- 
wealth, Sup.  Ct.  Pa.,  Pa.  L.  J.,  March  28,  p.  289. 

^^^  Notice  to  produce  letter  —  Envelope.  —  A  notice  to  produce  a  letter  covers 
the  envelope  of  the  letWr.  —  United  States  ».  Duff,  U.  S.  Cir.  Ct.  South. 
Dist  N.  T.,  Rep.,  March  9,  1881,  p.  825. 

—  Fraud  —  Personal  conduct  of  party  at  former  trial.  —  The  conduct  of  the 
defendant  at  a  former  trial  may  he  admissible  as  tending  to  show  that  the 
cause  of  action  or  ground  of  defence  relied  upon  by  him  was  false  and  dis- 
honest. —  Hastings  v.  Stetson,  Sup.  Jud.  Ct  Mass.,  Rep.,  March  9,  1881,  p. 
S88. 

Parol  eoidenee  to  correct  map —  Practice.  —  Parol  evidence  is  admissible 

to  show  that  certain  lots  upon  an  official  map  introduced  in  evidence  were 
ori^nally  colored,  and  also  that  they  were  so  colored  for  the  purpose  of 
designating  them  as  school  lots.  A.  motion  to  overrule  an  offer  which  is  bad 
in  part  only  will  be  overruled ;  the  legal  evidence  is  admissible.  —  Board  of 
Education  v.  Keenan,  Sup.  Ct.  Cal.,  Rep.,  March  2,  1881,  p.  291. 

Experts  —  Ordinary  transaction.  —  Where  a  question  concerns  an  ordi- 
nary transaction,  not  involving  any  matter  of  science  or  unusual  skill,  it  is 
the  duty  of  the  jurv  to  And  upon  the  facts  proven,  without  the  intervention 
of  experts.  —  Nowland  ».  Fowler,  Sup.  Ct  of  Errors  Conn.,  Rep.,  March  2, 
1881,  p.  292. 

Insanity  —  Witness  well  acquainted  with  testator  —  Cmnmunicaiion  with 

deceased  person. — A  non-expert,  who  was  well  acquainted  with  testator 
both  in  sickness  and  in  health,  may  be  allowed  to  state  that  he  saw  no  differ- 
ence between  his  mental  condition  in  sickness  and  his  mental  condition  in 
health.  A  person  who  would  be  prevented  from  testifying  as  to  a  commu- 
nication haa  with  a  person  since  deceased,  may  testify  as  to  the  mental  con- 
dition of  such  person.  —  Severin  v.  Zuck,  Sup.  Ct  Iowa,  Rep.,  March  2, 
1881,  p.  296. 

SeeBAifKB;  Mobtoaok  {Chattel);  Coktbact;   Criminal  Law;  Dam- 

AGI8;  Gitt;  Mobtoaok;  Pbactice. 

SxsouTiON.  —  Summary  proceedings  under  the  statute  founded  on  execution 
•ale  may  be  maintained  a^inst  the  judgment  debtor  personally,  or  any  per- 
80D  in  possession  under  him,  subsequent  to  the  lien  of  the  judgment    The 
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terms  'landlord**  and  *' tenant"  construed;  leasehold  estates  defined- 
Judgment  liens  thereon.  —  The  People  ex  rel.  Hiescins,  Receiver,  etc,  9. 
McAdam,  Justice,  etc.,  Ot.  App.  N.  Y.,  Daily  Reg.,  March  17,  1881. 

EZKOUTOBS.  —  See  ADlilKIBTBATION. 

False  Imprisonment.  —  Authority  of  House  of  Repreaentaiivea  to  imprison 
contumacious  witness — Privilege  of  members  of  Congress.  —  Congress,  or 
either  of  its  houses,  has  no  rights  or  powers  except  such  us  are  expressly  ur 
by  fair  implication  conferred  by  the  Constitution.  No  judicial  powers  are 
conferred  on  Congress,  or  either  of  its  houses,  by  the  Constitution,  except  as 
to  its  own  members  and  as  to  impeachment  proceedings  against  government 
oflScers.  The  provision  of  the  Constitution  that  "Wo  person  shall  be  de- 
prived ot*  life,  liberty,  or  property  without  due  process  of  law,"  contains  the 
strongest  implication  sue^inst  punishment  of  a  citizen  by  order  of  the  legis- 
lative body.  When,  however,  either  house  of  Congress  is  exercising  the 
judicial  functions  conferred  by  the  Constitution,  it  may  compel  the  attend* 
ance  of  witnesses  and  their  answer  to  proper  questions.  Neither  house  of 
Congress  has  authority  to  enter  upon  an  investigation  into  the  private 
affairs  of  individuals  who  hold  no  office  under  the  government.  The  deci- 
sion of  tho  Supreme  Court  in  Anderson  v.  Dun,  6  wTieat  204,  explained 
and  qualified.  —  Kilbourne  v.  Thonipson  et  al.,  IJ.  8.  Sup.  Ct.,  Week.  Cin. 
L.  B.,  March  21,  1881,  p.  84;  Alb.  L.  J.,  March  19,  1881,  p.  227. 

Federal  Courts.  — Jurindictum  of  Federal  courts  —  Equitable  relief —  Resi- 
dents of  same  State  —  Decree  in  State  court  —  Defence  in  Federal  court — 
Jurisdiction — Creditors^  bill, — In  a  suit  in  a  State  court  for  an  account 
against  a  deputy-sheriff,  wh<>  was  insolvent  and  in  default,  and  against  his 
sureties,  in  which  the  sheriff  and  his  sureties  and  two  creditors  were  parties, 
a  decree  was  rendered  in  favor  of  the  creditors,  awarding  each  a  sum  of 
monev.  The  non-resident  representatives  of  one  of  these  creditors,  who  had 
died,  brought  a  chancery  suit  in  a  United  States  Circuit  Court  making  Uie 
other  creditor  and  nil  tne  parties  to  the  suit  in  the  State  court  parties  de- 
fendant, all  the  defendants  being  residents  of  the  State.  In  this  suit  in  the 
Federal  court,  it  was  ascertained  that  the  two  debts  could  not  be  made 
except  against  a  surety  of  the  sheriff,  and  they  were  made  by  a  sale  of  the 
lands  of  that  surety,  and  the  plaintiffs  and  the  other  creditor  were  paid. 
But,  before  the  cause  was  ended,  one  of  the  sureties  of  the  deputy-sheriff 
became  solvent;  whereupon  the  surety  of  the  sheriff,  whose  lands  had 
been  sold,  filed  his  petition  in  the  Federal  court  praying  that  this  now  sol- 
vent surety  of  the  deputy-sheriff,  who  was  liable  before  himself  for  the  two 
debts  whfoh  had  been  paid,  should  be  made  to  reimburse  himself  in  the 
amount  of  the  two  debts.  Held^  that  the  Federal  court,  having,  as  a  court 
of  equity,  jurisdiction  over  the  parties  before  it,  had  jurisdiction  to  grant 
the  prayeT*  of  the  petition,  though  both  the  petitioning  and  respondent  sure- 
ties defendant  were  residents  of  the  same  State;  that  the  decree  of  the 
State  court,  which  had  not  been  appealed  from,  was  conclusive  against  all 
who  were  parties  to  the  suit  in  that  court,  and  that  it  was  not  competent  for 
them  to  make  any  defence  in  the  Federal  court  against  the  two  debts  decreed, 
which  it  might  ofiginallv  have  been  competent  for  them  to  make  in  the  State 
court,  but  which  tney  did  not  make  there ;  that  it  was  competent  for  the 
non-resident  complninants  in  the  Federal  court  to  bring  in  as  defendants  all 
the  parties  to  the  suit  in  the  State  court,  including  the  other  creditor,  and, 
by  a  creditors'  bill,  tn  obtain  a  decree  for  the  payment  of  both  debts  awarded 
by  the  decree  of  the  State  court.  —  Howards  v.  Selden  et  al..  Ex  parte  Tur- 
pm,  U.  S.  Cir.  Ct  East  Dist  Va.,  Fed.  Rep.,  February  22,  1881,  p.  466. 

—  Removal  of  causes  —  Municipal  bonds  —  Recitals  —  Estoppel.  —  By  statute 
of  Illinois,  a  non-resident  defendant  on  whom  service  has  been  made  only  by 
publication  may  have  the  decree  opened  within  three  years.  Held^  that 
when  the  decree  has  been  so  opened,  defendant  may  remove  tho  cause  into 
the  proper  Circuit  Court  of  the  United  States,  as  if  he  had  been  then  per- 
sonally served.     Where  township  bonds  in  aid  of  a  railroad  recite  compli- 
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ttnce  with  all  statutory  requirements  by  the  township,  the  latter  is  estopped 
by  the  recitals  to  assert  non-coinplisnce.  It  is  immaterial  that  such  bonds 
were  not  delivered  to  the  mil  road  company  for  which  they  were  voted,  but 
to  its  successor  by  consolidation.  —  Barter  v.  Kemochan,  V.  S.  Sup.  Ot.,  Oh. 
Leg.  N.,  March,  p.  226. 

Removal  of  cause*  to  Federal  court — Consolidated  railroad  corpora- 
tions.—  Where  railroad  corporations  (A.,  B.,  C,  etc.)  organized  in  several 
States  consolidate,  and  the  railroad  AL  is  sued  iu  the  State  in  which  it  was 
organized,  by  the  name  of  the  consolidated  roads,  the  other  companies  of  the 
consolidation  who  exist  out  of  the  State  cannot  remove  the  cause  to  the  Fed- 
eral court.  —  Ohica^  &  Western  Indiana  R.  Co.  v.  Lake  Shore  &  Michigan 
Southern  R.  Co.,  ^d.  Rep.,  January  18,  1881,  p.  19;  Rep.,  March  9,  l&l, 
p.  823. 

^-^  Citizenship  under  act  of  1875.  —  The  right  of  removal  of  a  cause,  under 
the  act  of  March  3,  1876,  is  not  dependent  upon  citizenship  when  the  notion 
was  commenced  in  the  State  court  — Curtiss  v.  Decker,  V.  S.  Cat,  Ct.  East. 
Dist.  Wis..  Rep.,  March  2,  1881,  p.  290;  Ch.  Leg.  N.,  February  5,  1881,  p. 
168;  Fed.  Rep.,  February  15,  1881,  p.  886. 

-^—  Federal  practice  —  New  trials  —  Newly  discovered  evidence  —  Motion 
made  after  decision  in  Supreme  Court  of  the  United  States. — After  the 
decision  of  the  case  by  the  Supreme  Court,  the  Circuit  Court  cannot  grant  a 
motion  for  a  new  trial  on  the  ground  of  newly  discovered  evidence,  but  must 
execute  the  mandate  (»f  the  ^)upreme  Court.  —  John  Hancock  Mutual  Life 
Ins.  Co.  ©.  Manning,  U.  S.  Cir.  Ct  South.  Dist  N.  Y.,  Rep.,  March  9,  1881, 
p.  824. 

—  Federal  jurisdiction  —  Indicting  justice  of  the  pea^e.  —  A  justice  of  the 
peace  of  a  State  may,  in  the  exercise  of  his  office,  wilfully  and  corruptly 
violate  a  law  of  the  Cnited  States,  and  mav  be  indicted  in  a  Federal  court  — 
United  SUtesr.  Kindred,  U.  S.  Cir.  Ct  East  Dis.  Va.,  Rep.,  March  2,  1881, 
p.  289. 

— -  Removal  of  cause  from  State  court  by  assignee  of  cause  of  etetion  — 
Allegation  in  joetiiion  as  to  Federal  question  not  conclusioe — Record  of 
judgment  —  Evidence.  —  The  flrst  and  second  sections  of  the  act  of  Con- 

fress  of  March  3, 1875,  defining  the  jurisdiction  of  the  Circuit  Courts  of  the 
Inited  States,  should  be  construed  together  as  in  parimateria ;  and,  being  si) 
construed :  heldj  that  they  do  not  authorize  the  removal  of  a  cause  fW)m  a 
State  court  to  the  Circuit  Court  on  the  application  of  the  assignee  of  a  cause 
of  action,  except  in  cases  in  which  his  assignor  might  have  su^  in  this  court 
Where  the  petition  for  removal  stated  that  the  case  involves  a  question 
arising  under  the  laws  of  the  United  States :  held^  that  such  allegation  is  not 
cuncliisive,  and  that  the  court  will  look  into  the  record  and  decide  for  itself 
whether  it  presents  a  Federal  question.  Where  the  plaintiff  sued  to  recover 
taxes  erroneously  levied  and  collected,  and  alleivea  that  by  a  decree  of  a 
Federal  court  the  said  taxes  had  been  declared  illegal  and  void :  held,  that 
no  Federal  question  was  presented,  since  the  right  of  action  was  conferred  by 
the  law  of  the  State,  and  the  decree  of  the  Federal  court  was  only  an  item  of 
evidence.  —  Berber  v.  County  Commissioners  of  Douelas  Countv.  U.  S.  Cir. 
Ct  Dist  Neb.,  Int  Rev.  Rec.,  February  7,  1881,  p.  88;  Fed.  Rep..  January 
18, 1881,  p.  28. 

Removal   of  cause.  —  Under  the  second  clause  of  sect  2  of  the  act  of 

March  8,  1876^  any  suit  mentioned  therein  is  removable  whenever  it  involves 
a  controversy  wholly  between  citizens  of  different  States,  and  which  can  be 
ftilly  determined,  as  between  them,  upon  the  petition  of  either  one  or  more 
of  the  plaintiffs  or  of  defendants  actually  interested  in  such  controversy,  and 
it  is  imnuiterial  whether  such  controversy  is  considered  the  main  or  principal 
one  in  the  suit  or  not  or  what  other  controversies  or  parties  are  incidentally 
or  otherwise  involved  in  it — Bybee  v.  Hawkett  et  al.,  U.  S.  Cir.  Ct  Dist  Or., 
Fed.  Rep.,  January  18,  1881;  tint  Rev.  Rec,  February  7,  1881,  p.  41. 
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—^Juriadietion — Action  by  State  agatntt  individual  —  Acta  of  Congreu^ 
Original  jurisdiction  —  Federal  question — Removal  of  causes — Juris- 
diction.  —  While  the  Eleventh  Amendment  of  the  Constitution  excludes  the 
judicial  power  of  the  United  States  from  suits,  in  law  or  equity,  commenoed 
or  prosecuted  against  one  of  the  United  States  by  citizens  of  another  State, 
sucn  power  is  extended  by  the  Constitution  to  suits  commenoed  or  prosecuted 
by  a  State  against  an  individual,  in  which  the  latter  demands  nothing  from 
the  former,  but  only  seeks  the  protection  of  the  Constitution  and  laws  of  the 
United  States  against  the  claim  or  demand  of  the  State.  A  case  in  law  or 
equity  consists  of  the  rights  of  both  parties,  and  may  properly  be  said  to 
arise  under  the  Constitution  and  laws  of  the  United  States  whenever  its 
correct  decision  depends  on  the  construction  of  either.  Cases  arising  under 
the  laws  of  the  United  States  are  such  as  grow  out  of  the  legislation  of  Con- 

fress,  whether  they  constitute  the  right,  privilege,  claim,  protection,  or 
efence  of  the  party,  in  whole  or  in  part,  by  whom  they  are  asserted.  Ex- 
cept in  the  cases  of^ which  this  court  is  given,  by  the  Constitution,  ori^^tnal 
jurisdiction,  the  judicial  power  of  the  United  States  is  to  be  exercised  m  its 
original  or  appellate  form,  or  both,  as  the  wisdom  of  Congress  may  direct 
And,  lastly,  it  is  not  sufficient  to  exclude  the  judicial  power  of  the  United 
States  from  a  particular  case,  that  it  involves  questions  which  do  not  at  all 
depend  on  the  Constitution  or  laws  of  the  United  States ;  but  when  a  ques- 
tion to  which  the  judicial  power  of  the  Union  is  extended  by  the  Constitu- 
tion forms  an  ingredient  of  the  original  cause,  it  is  within  the  power  of 
Congress  to  give  the  Circuit  Courts  jurisdiction  of  that  cause,  although  other 
questions  of  fact  or  of  law  mav  be  involved  in  it  These  propositions,  now 
too  firml}'  established  to  ndmit  of  further  discussion,  embrace  the  present 
case,  and  show  that  the  inferior  State  court  erred  in  not  accepting  the  peti- 
tion and  bond  for  the  removal  of  the  suit  to  the  Circuit  Court  of  the  United 
States,  and  in  thereafter  proceeding  to  hear  the  cause.  It  was  entirely  with- 
out jurisdiction  to  proceed  after  the  presentation  of  the  petition  and  bond 
for  removal. — New  Orleans,  Mobile  &  Texas  R.  Co.  t;.  State  of  Missis- 
sippi, U.  S.  Sup.  Ct,  Ky.  L.  Rep.,  February,  1881,  p.  187. 

Removal  of  causes  to  Federal  courts  —  Bond  —  Citizenship  —  Remanding 

cause  —  Jurisdictional  defect,  —  The  jurisdiction  of  the  Feoeral  court  in  a 
case  removed  from  a  State  court  does  not  depend  upon  the  form  or  the  sub- 
stance of  the  bond  for  removal,  if  the  statute  in  other  respects  has  been  com- 
plied with.  A  cause  cannot  be  removed  under  the  act  of  1875  unless  the 
petition  for  removal  shows  that  the  required  citizenship  of  the  parties  ex- 
isted at  the  time  of  the  commencement  of  the  action.  The  court  will,  with- 
out formal  motion,  take  notice  of  a  jurisdictional  matter  which  is  ground  to 
remand  the  cause.  —  Beebe  v.  Cheeney,  U.  S.  Cir.  Ct  Dist  Minn.,  Rep., 
March  16,  1881,  p.  860. 

See  Corporations  ;  Crdi inal  Law. 

Fixtures.  —  See  Mortgage. 

Forcible  Entry  and  Detainer.  —  See  Criminal  Law. 

Foreclosure.  —  See  Mortgage. 

Fraud.  —  Fraudulent  conveyances  —  Lien  of  creditors*  judgments  —  Rule  in 
Oregon.  —  Where  property  is  fraudulently  transferred,  to  hinder,  delay,  or 
defraud  creditors,  tne  estate  is  in  the  grantee;  it  is  not  in  the  grantor,*  and 
iudgments  against  him  are  not  liens  thereon.  To  create  a  lien,  there  must  be 
oe  a  statute  to  that  effect  In  Oregon  the  conveyance  is  voidable  only  at 
the  election  of  the  creditor,  and  a  judgment  is  not  a  Hen, — In  re  Estes^  U. 
8.  Cir.  Ct  Dist  Or.,  itep.,  March  2.  1881,  p.  286. 

^—  See  Insurance  (Life)  ;  Mortgage. 

'  Fraudulent  conveyance  —  Subsequent  judgment  —  Lien.  —  The  statute  of 
Oregon  concerning  fraudulent  conveyances  provides,  among  other  things, 
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thiit  eTery  (x>nvejance  of  any  estate  in  lands,  *'  made  with  intent  to  binder, 
delay,  or  defraud  creditors  of  their  lawful  demands,  *  *  *  as  against 
the  person  so  hindered,  delayed,  or  defrauded,  shall  be  void."  Held,  under 
this  statute,  that  until  the  conveyance  is  set  aside  a  mere  equitable  right 
remains  in  the  creditor,  which  he  mny  or  may  not  enforce,  ana  until  he  does 
enforce  it  the  estate  is  in  the  grantee,  And  upon  it  a  judgment  creditor 
acquires  no  lien  by  his  judgment.  —  In  re  Estes  A  Carter,  U.  8.  Cir.  Ct 
Dist.  Or.,  Fed.  Rep..  January  18,  1881,  p.  60. 

Gabnishmbnt.  —  RighU  of  parties  —  Separate  trial  —  Change  of  venue,  — 

When  a  person  is  made  party  to  an  action  in  a  garnishee  proceeding  upon 

judgment  and  execution  under  the  provisions  of  sect.  1,  chap.  117,  Laws 

1866  (Ter.  SUts.,  1481,  jsect  54),  to  contest  with  the  plaintiff  the  right  to  the 

property  in   the  hands  oC  or  money  due  from  the  ^rnishee,  such  party  is 

entitled  to  a  separate  trial  of  his  rights.    And  he  is  entitled  to  have  the 

place  of  trial  changed,  upon  an  affidavit  alleging  the  prejudice  of  the  judge, 

without  joining  the  garnishee  or  the  original  defendant  in  the  execution  in 

the  application  for  such  change.     A  refusal  to  change  the  place  of  trial 

when  the  applicant  is  entitled  thereto  is  error;  and  such  error  is  not  waived 

by  afterwaros  taking  part  in  the  trial  of  the  action.     Such  error  will  be 

cause  for  a  reveiisaT  of  the  judgment  upon  an  APPdal  therefrom  to  this 

court.  —  Hewett  et  al.  v.  FoUett,  Sup.  Gt.  Wis.,  Wis.  Leg.  N.,  March  2, 

1881,  p.  167. 

Gift.  —  Recovery  of  gift  from  father  to  daughter  —  Oift  may  be  valid  as 
against  future  mortgage  to  creditor — Competent  evidence,  —  A  father  mav 
make  an  irrevocable  gift  inter  vivos  to  his  infant  daughter,  which  will  be  vali^ 
i^insthis  future  mortgage  to  a  creditor.  What  is  said  by  a  person  in  pos- 
session of  personal  property  in  connection  with,  and  explanatory  of  his  title 
or  possession,  is  competent  evidence  as  a  part  of  the  res  gestae.  —  Kellogg 
V.  Adams,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  February  8,  1881,  p.  128. 

GuABAKTT.  —  Provisions  of  contract  —  Assent  of  surety  —  Discharge  of.  — 
A  contract  of  guaranty  of  performance  by  an  agent  appointed  to  vend  farm 
implements  contained  a  provision  that  it  should  not  be  in  force  until  ap- 
proved by  the  manager.  Instead  of  approving  it  as  written,  the  manager 
made  an  alteration  by  which  the  agent  was  bound  to  take  certain  old  ma- 
chines, instead  of  all  new  ones.  The  surety  did  not  assent  to  the  change, 
and  was  discharged.  —  Osborne  o.  Van  Houten,  Sup.  Ct.  M.ich.,  N.  W.  Rep., 
February  5,  1881. 

See  MoBTOAOK. 

HoiUBTXAD.  —  Construction  of  homestead  law  —  Exemption.  —  Under  the 
statute  as  it  existed  before  the  late  revision,  an  exempt  homestead  was  re- 

?uired  to  be  of  land  held  in  severalty  by  the  person  claiming  the  exemption, 
t  is  settled  in  this  State  that  the  homestead  law  will  be  liberally  construed 
to  effect  its  design.  The  purposes  for  which  plaintiffs  had  removed  from 
their  former  homestead  at  H.  had  failed ;  they  had  not  acquired  any  new 
exempt  homestead.  With  a  view  to  returning  to  their  former  home,  they 
had  surrendered  their  contract  for  the  purchase  of  property  at  A.,  on  which 
they  had  temporarily  resided,  and  had  arranged  with  the  tenant  of  their 
house  at  H.  to  procure  for  himself  another  house,  but  had  consented,  at  the 
request  of  the  owner  of  the  property  at  A.,  to  remain  there  until  fall. 
About  the  middle  of  August  the  plaintiff  wife  removed  some  furniture  to 
the  house  at  H.,  and  with  one  child  occupied  that  house  several  days,  and 
then  ruturned  to  the  family  at  A.  Nenr  tne  end  of  the  same  month  a  jucli^- 
mnnt  WH3  docketed  against  the  plaintiff  husbMnd,  which  became  a  lien  on 
any  laud  of  his  at  H.  not  exempt,  and  defendant  claims  plaintiffs'  former 
bomejiead  at  H.  under  an  execution  sale  upon  that  judgment.  Held,  that 
the  property  was  exempt  — Zimmer  v.  Pauley,  N.  W  Rep.,  March  12,  1881, 
p.  451. 
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— —  Oonvei/anee  —  Acknowledgment  —  Coercion.  — The  certificate  to  the  sep&> 
rate  acknowledgpnent  of  the  wife'  is  conclusive  of  the  factn  recited,  except 
in  cases  of  frau£  mistake,  or  imposition,  and  third  parties  will  not  be  effected 
even  then  unless  they  participate  therein  or  hnve  notice  thereof.  ConYey- 
ance  of  the  wife,  to  be  binding;  must  be  wiilinglv  executed.  —  Kocourek  r. 
Marak  et  al.,  Sup.  Ot  Texas,  Texas  L.  J.,  February  2,  1881,  p.  823. 

Dower —  Value  of  auroiving  wife* a,  M  against  hdra  on  sale  of  same  in 

partition.  —  On  bill  for  the  partition  of  land,  where  partition  cannot  be 
made  without  injury,  and  the  widow  of  the  former  owner  of  the  premiaes 
consents  in  writing  *^to  the  sale  of  her  homestead  and  dower  therein,  and 
agrees  to  take  a  sum  in  gross  for  her  interests,  it  is  erroneous  to  g^ive  her 
$1,000  of  the  proceeds  of  the  sale  absolutely.  Her  estate  of  homestead 
being  only  a  life-estate,  with  the  remainder  in  the  heirs  of  the  deceaaad 
owner,  the  value  of  her  life-estate,  or  right  to  occupy  land  of  the  value  of 
$1,000  during  her  life,  must  be  ascertained  according*  to  the  usual  mode  of 
determining  the  value  of  life-estates  in  similar  cases,  or  the  $1,000  must  be 
invested  and  the  proceeds  thereof  paid  over  to  hor  during  her  life,  leaving 
the  principal  for  the  heirs  at  her  death.  When  land  is  ordered  to  be  sola 
on  bill  for  partition  by  the  written  consent  of  the  widow,  and  the  value  of 
her  homestead  estate  is  ascertained,  she  will  only  be  entitled  to  the  value  of 
her  dower  as  to  the  residue  of  the  proceeds  of  the  sale,  and  not  in  the  en- 
tire fund. —  Merritt  v.  Merritt,  Sup.  Ot  111,,  Week.  Jur,,  March  8,  I88I, 
p.  884. 

Indictmint.  —  See  Criminal  Law;  Mortqaqe. 

Injunction.  —  That  personal  property  is  mortgaged  is  no  ground  to  enjoin 
sale  on  execution.  —  George  v.  Dyer,  Ct  App.  Texas,  Texas  L.  J.,  March  28, 
1881,  p.  489. 

—  Order  diaaolving  injunction  —  Appointment  of  receiver  —  Order  appeal- 
able—  Title  to  land  —  Dispute  as  to  —  Threatened  assault,  —  An  order  dis- 
solving an  injunction  and  appointing  a  receiver,  in  form  and  substance  an 
order  of  the  Circuit  Court,  and  not  an  order  of  the  judge  at  chambers,  is 
appealable  to  this  court:  and  it  cannot  be  objected  here  that  such  order 
ought  to  have  been  made  by  the  iudge  at  chambers,  and  not  by  the  court 
In  a  suit,  when  the  title  to  the  laud  is  in  litigation,  and  when  both  parties 
are  in  possession,  interfering  with  each  other  in  securing  the  crops  respec- 
tively produced  by  each,  and  threatening  assaults  and  resistance  which  might 
result  in  expensive  and  frequent  litigation,  it  is  highly  proper  to  appoint  a 
receiver  to  take  possession  of  the  land  and  secure  the  productions  tor  the 
rightful  party.  The  appointment  of  a  receiver  renders  a  continuance  of 
the  injunction  against  the  interference  of  one  of  the  parties  unnecessary. — 
Hiawacek  v.  Bohman,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  February  3, 1881,  p.'']28. 

^—  See  MoRTOAOS. 

Insurance  fFiRE).  —  Authority  of  agent —  Waiver  by  agent  of  condition  in 
policy.  —  A  compulsory  nonsuit  should  not  be  granted  except  where  the  evi- 
dence, on  the  most  favorable  construction  for  the  plaintiff  that  can  be  given 
it,  will  not  justify  a  verdict  in  his  favor.  An  agent  authorized  to  issue  poli> 
cies  of  insurance  may,  after  such  a  polic}-  is  issued,  bind  the  insurer  by  an 
agreement  that  the  assured  may  procure  further  insurance  in  other  com- 
panies, contrary  to  the  conditions  of  the  policy.  In  pursuance  of  a  custom 
among  the  insurance  agents  in  a  city,  X.,  one  of  such  agents,  to  whom  an 
application  for  insurance  had  been  made  (without  specification  of  the  com- 
panies in  which  it  should  be  placed),  by  i^reement  with  T.,  another  of  such 
Fnts,  procured  the  risk  to  be  taken  in  two  companies  of  which  Y.  was,  and 
was  not,  the  authorized  agent  X.  delivered  the  policies,  countersigned 
by  T.,  to  the  assured,  and  collected  and  delivered  to  Y.  the  premiums,  which 
were  divided  between  X.  and  Y.  The  assured  did  not  know  of  anything 
that  occurred  between  X.  and  Y.,  or  that  X.  was  not  authorized  to  act  as 
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ai^ent  of  said  two  companies.  X.  knew  when  the  application  was  made  that 
tne  applicant  intendea  to  procure  further  insurance  elsewhere;  and  after  he 
delivered  the  two  policies  ne  assented  to  such  further  insurance,  contrary  to 
a  condition  in  those  policies,  and  without  the  knowledge  of  the  companies  or 
of  Y.  Held,  that,  under  sect  1977,  Revised  Statutes,  A.  must  be  regarded  as 
an  a^nt,  '*  to  all  intents  and  purposes,"  of  the  two  companies  whose  policies 
he  delivered,  and  they  are  bound  by  his  xoaioer  of  the  condition  against  further 
assurance.  The  object  of  sect.  1977,  Revised  Statutes,  is  to  change  the  rule 
of  law  that  the  insured  must,  at-  his  peril,  know  whether  the  person  with 
whom  he  is  dealing  as  an  agent  has  the  power  he  assumes  to  exercise,  and  to 
make  an  insurance  company  responsible  for  the  acts  of  the  person  who 
assumes  to  represent  and  act  for  it,  in  soliciting  insurance,  issuing  policies, 
etc.  —  Schoener  et  al.  v.  Hekla  Fire  Ins.  Co.,  Sup.  Ct.  Wis.,  N.  W.  Rep., 
January  1,  1881,  p.  256. 

When  both  mortgageor  and  mortgagee  have  separate  and   distinct  in- 

teresta  —  Contract  between  two  to  pay  third  person,  valid  —  Insurance  for 
benefit  of  mortgagee  and  mortgageor  —  Former  not  bound  by  acts  of  latter. — 
When  a  party  borrowing  money,  in  pursuance  of  the  terms  of  his  deed  of 
trust,  procored  a  policy  of  insurance  on  premises  conveyed,  in  terms,  to 
himself,  but  which  contained  a  clause  that,  in  event  of  loss,  the  money  due 
should  be  paid  to  the  trustee  for  the  lender,  and  the  mortgage  clause  in  the 
policy  provided  that  when  the  insurance  company  should  pay  the  holder  of 
the  note  any  sum  fur  loss,  and  should  claim  that  as  to  the  mortgageor  no 
liability  existed,  the  companv  should  at  once  be  legally  subrogated  to  the 
rights  of  such  holder  under  all  the  securities  held  as  collateral  to  the  debt, 
to  the  extent  of  such  payment,  or  might  pay  the  holder  the  principal  due, 
with  interest,  and  should  thereupon  receive  an  assignment  or  the  securities 
held  as  collateral.     Held,  that  this  was  an  express  contract  with  the  cred- 
itor of  the  assured,  and  that  for  the  debt  secured  by  the  deed  of  trust  the 
credit<.)r  had  an  interest  distinct  from  that  of  the  owner  of  the  property', 
and  that  any  loss  to  that  interest  was  payable  to  the  trustee  fur  the  use  of 
the  bolder  of  the  note,  and  that  he  might  maintain  an  action  for  the  same  in 
his  uwn  name.     Where  one  person,  fur  a  valuable  consideration,  procures  a 
promise  in  writing  of  another  party  to  pay  a  third  party  a  sum  of  money, 
the  promi<;e  is  valid  and  binding.     The  owner  of  property  procured  a  policy 
thereon  in  his  own  name,  for  his  own  benefit  and  the  benefit  of  a  bank,  to 
whom  he  had  on  thes>ime  day  given  a  note  for  money  loaned  to  him,  secured 
by  deed  of  trust  on  the  property,     ^he  policy  provided  that  in  case  of  loss 
the  insurance  company  should  pay  the  amount  to  the  trustee  in  the  trust- 
deed  for  the  bank  or  holder  of  the  note ;  that  the  owner — the  mortgageor  — 
might  reinsure  upon  condition  that  he  should  not  be  entitled  to  recover 
of  the  company  "any  greater  proportion  of  the  loss  or  damage  than  the 
amount"  insured  by  the  policy  bore  to  the  whole  sum  insured;  and  that  in 
case  of  damage  not  totnl,  unless  such  damage  was  agreed  upon  between  the 
assured  and  the  company,  it  should  be  appraised  l)v  disinterested  persons 
agreed  upon  by  the  parties.     The  mortgage  clause  in  the  policy  provided 
that  the  msurance,  aS  to  the  trustee  or  successors  only,  should  not  be  invali- 
dated by  any  act  or  neglect  of  the  mortgageor,  noV  by  occupation  of  the 
premises  for  purposes  more  hazardous  than  were  permitted  by  the  policy, 
only  requiring  him  or  the  holder  of  the  note  to  notify  the  company  of  any 
change  of  ownership  or  increase  of  hazard  which  should  come  to  his  knowl- 
edge, and  to  pay  for  such  increase,  on  reasonable  demand,  if  the  owner  should 
refuse  to  pay  the  same.     The  owner  afterwards  procured  four  additional 
policies  on  tne  property,  payable  to  himself  and  wife  alone,  in  which  the 
bank  had  no  interest     Held,  that  the  owner  and  the  bank   held  distinct 
interests  under  the  policy,  it  being  in  substance  two  contracts ;  that  the  owner, 
in  a  suit  on  the  policy,  would  be  limited  to  a  recovery  of  the  pro  rata  share 
of  the  company  when  prorated  with  the  amounts  of  the  subsequent  policies, 
and  would  be  bound  by  his  act  of  submitting  the  amount  of  damages  to 
appraisal ;  hut  the  bank,  in  a  suit  by  it  or  its  trustee,  would  not  be  limited  to 
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H  recovery  of  the  insurance  company's  prorated  share  with  the  four  com- 
panies issuing  the  subsequent  policies,  nor  bound  by  the  selection  of 
appraisers  in  which  it  did  not  join.  —  Hartford  Fire  Ins.  Go.  v,  Olcott,  Sup. 
Ct.  111.,  Ch.  Leg.  N.,  February  12,  1881,  p.  76. 

Warranty  by  insured  —  Breach  of.  —  It  was  stated  upon  the  form  of  appli- 
cation for  insurance,  and  provided  in  the  policy,  that  such  application  was  a 
part  of  the  contract,  and  a  warranty  on  the  part  of  the  insured ;  and  by 
such  application  he  agreed  to  use  only  lard  ana  sperm  oil  for  lubricating  in 
the  mill  insured,  and  also  stated  that  there  was  a  forcing-putnp  on  the 
premises,  designed  expressly  for  extinguishing  fires,  and  agreed  to  have  it  at 
all  times  in  condition  for  use,  with  a  proper  supply  of  good  hose  on  band. 
Heldf  that  these  were  promissory  warranties  in  the  nature  of  conditions 
subsequent.  While  a  trifling  departure  from  the  letter  of  such  a  condition, 
or  an  accidental  or  involuntary  failure  to  perform  the  condition,  not  sanc- 
tioned by  the  insured,  and  which  did  not  increase  the  risk,  would  not  be 
held  to  defeat  the  policy,  if  the  insured  in  this  case,  in  the  usual  course  of 
business,  ordered  lard  and  sperm  oil  for  lubricating  purposes,  and  believed 
that  thev  obtained  and  were  using  such  oil,  and  if  the  oil  used  contained 
lard  an(f  sperm  oil,  and,  though  compounded  with  a  product  of  petroleum, 
was  as  good  and  safe  as  lard  and  sperm  oil,  there  was  no  substantial  breach 
of  the  conditions  concerning  lubricators;  the  questions  of  fact  should  have 
been  submitted  to  the  jury.  Whether  the  court  should  ever  assume  a  fact  as 
proved  and  take  it  from*  the  jury,  where  the  proof  consists  mainly  of  the 
testimony  of  experts,  quaere.  —  Copp  v.  German- American  Ins.  Co.,  Sup. 
Ct  Wis.,  N.  W.  Rep.,  February  19,  1881. 

-^  Vendor  and  purchaser  —  Right  of  purchaser  to  insurance  moneys  received 
by  vendor.  —  Ader  the  date  of  a  contract  for  the  sale  of  a  house,  and  before 
completion  of  the  purchase,  the  house  was  damaged  by  fire,  and  the  vendors 
received  the  insurance  money  from  the  insurance  company  under  a  policy 
existing  at  the  date  of  the  contract.  The  contract  contained  no  reference  to 
the  insurance.  In  an  action  by  the  purchasers  against  the  vendors,  held, 
that  the  purchasers  were  not  entitled  to  recover  the  moneys  from  the  ven- 
dors, or  to  be  allowed  to  have  the  amount  deducted  frona  their  purchase- 
money,  or  to  have  the  moneys  applied  in  reinstatement  of  the  premises.  — 
Rayner  v.  Preston,  Sup.  Ct.  Jud.  Ch.  Div.,  Ins.  L.  J.,  January,  1881. 

Practice  —  Exception  to  request  to  charge  —  Reinsurance  —  Increase  of 

risk  and  additional  premium  not  paid  over  —  Right  to  recover.  —  Where  an 
insurance  company  has  issued  to  another  company  a  policy  of  reinsurance, 
and  it  was  agreed,  and  was  the  custom,  that  tne  rate  of  insurance  was  to  be 
the  same  for  both  companies,  and  a  change  is  made  in  the  original  policy 
and  an  additional  risk  taken,  for  which  the  premium  is  increased,  but  no  part 
of  it  paid  to  the  reinsurer,  nor  any  information  of  the  change  given,  no  re- 
covery can  be  had  upon  the  policy  of  the  insurance.  A  request  to  charge 
a  distinct  proposition  of  law  was  refused,  and  an  exception  to  the  charge  was 
takes  separately  to  the  refusal  to  charge  each  request,  and  to  such  parts  of 
the  char^  as  were  in  conflict  with  each  request.  Heldy  suflScient  to  raise 
the  question  of  an  erroneous  instruction  upon  request  to  charge.  —  St.  Nich- 
olas Ins.  Co.  V.  Merchants'  Mutual  Fire  &  Marine  Ins.  Co.,  Ct.  App.  N.  Y., 
Rep.,  March  2,  1881,  p.  802. 

Claim  not  made  unthin  delay  stipulated  by  the  policy.  —  An  irregular, 

illesal  claim  made  by  plaintiflT  within  twenty  days  after  fire,  was  rejected, 
and  no  action  was  taken  within  twelve  months.  It  being  a  condition  in  polirv 
that  unless  action  was  taken  within  three  months  after  rejection,  claim  snoulH 
be  forfeited,  no  claim  can  be  had  unless  on  waiver  of  time  by  company.— 
Armstrong  v.  Northern  Ins.  Co ,  Montreal  Superior  Ct,  Leg.  N.  (Can.), 
March  6,  1881,  p.  77. 

—  Warranty — Breach —  Provisions  of  policy —  Notice.  —  A  coTitinuing  war- 
ranty in  a  policy  of  insurance,  the  breach  ot  which  (whether  injurious  to  the 
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insurer  or  not)  avoids  the  policy,  being  in  the  nature  of  a  forfeiture,  must 
be  construed  as  strongly  against  the  insurer,  and  as  favorably  for  the  insured, 
as  its  terms  will  reasonably  permit.    A  fire-insurance  policy  declares  that  if 
the  premises  shall  become  vacant  "  without  immediate  notice  to  the  com- 
pany, and  indorsement  made  on  the  policy,"  the  contract  of  insurance  shall 
Decome  void.     It  then  provides  that  the  insurance  "  may  also  be  terminated 
at  any  time,  at  the  option  of  the  company,  by  giving  a  written  notice  to  that 
effect  to  the  insured. '  and  that  **  in  such  case  the  assured  shall  be  entitled  to 
claim  a  ratable  proportioji  of  the  premium,'*  etc.     Held,  (1)  that  the  in- 
dorsement here  mentioned  cannot  be  construed  to  be  an  indorsement  of  the 
consent  of  the  company  to  a  continuance  of  the  insurance  during  such 
vacancy,  but  merely  of  the  fact  that  notice  of  the  vacancy  has  been  given ; 
(2)  that  where  such  a  notice  has  been  promptly  given,  if  the  company  would 
relieve  itself  from  further  liability  on  the  policy  it  must  notify  the  insured 
of  its  option  to  do  so,  and  return  the  unearned  part  of  the  premium.    3.  The 
want  or  such  notice  from  the  insurer  to  the  assured  is  not  waived  or  cured 
by  knowledge  on  the  part  of  the  assured  that  the  insurer's  agents  had  general 
instructions  not  to  carrv  policies  in  such  cases.  —  Wakefield  v.  Orient  Ins. 
Co.,  Sup.  Ct.  Wis.,  N.  W.  Rep.,  January  1,  1881,  p.  279. 

IxbURANCK  (LiFs).  —  Liability  of  Stockholders  —  Estoppel.  —  Acceptance  of 
stock  certificate  imports  liability  to  pay  corporation  therefor.  Subscriber 
to  capital  stock  cannot,  in  suit  by  corporation,  defend  on  ground  that  cor- 
poration is  irregularly  oi^anized.  He  is  estopped  to  dispute  the  incorpo- 
ration.—  Keller  v.  Mitchell,  Ct.  App.  Texas,  Texas  L.  J.,  March  23,  p.  443. 

Mutual  tissociatioH  —  Assignment  of  insurance  benefit  —  Prior  will.  — S. 

was  a  member  of  a  mutual  association,  according  to  the  provisions  of  which 
he  was  entitled  to  certain  benefits  in  case  of  personal  injury,  and  the  associa- 
tion was  liable  to  pay  $2,500  in  case  of  his  death.  This  sum  could  be  dis- 
posed of  by  will,  and  if  not  so  disposed  of,  should  be  paid  to  h\i  widow,  or  in 
case  he  had  no  widow,  to  his  legal  heirs  or  representatives.  8.  made  a  will 
devising  the  proceeds  to  children  by  a  former  marriage,  delivering  it  and  his 
certificate  of  membership  to  the  executor  appoint*^.  Afterwards,  he  being 
absent  from  home  and  indebted  for  assessments  which  he  was  unable  to  pay, 
sent  his  wife  a  writing  that  it  was  his  wish  his  life-policy  read  for  her  benefit 
in  case  of  his  death,  and  also  wrote  of  his  inability  to  pay  his  dues,  and  that 
**this  makes  the  policy  yours  if  you  will  keep  it  up,"  wliich  she  did.  Held, 
that  this,  in  connection  with  the  wife's  acts,  amounted  to  an  equitable  as- 
signment of  the  sum  payable  by  the  policy ;  that  neither  the  wife  nor  chil- 
dren of  the  insured  had  any  interest  in  the  insurance  previous  to  the  assign- 
ment;  the  contract  was  wholly  between  the  insurer  and  insured,  and  the  latter 
had  a  right  to  assign  the  same. — Swift  v.  Railway  Passenger  and  Freight 
Conductors'  Mutual  Aid,  etc.  Assn.,  111.  Sup.  Ct.,  Ins.  L.  .J.,  January,  1881. 

^—  Benevolent  corporation  —  Subject  to  insurance  laws,  when.  —  The  object  of 
the  corporation,  according  to  the  constitution,  was  "to  give  financial  aid  to 
the  widows  and  children  of  deceased  members,  or  to  such  uses  and  purposes 
as  such  member  shall  by  his  last  will  and  testament  direct."  The  members 
were  divided  into  classes  on  the  cooperative  plan ;  an  initiation  fee  was,  ac- 
cording to  the  by-laws,  to  be  applied  as  a  permanent  fund,  the  interest  of 
which,  with  the  assessments  on  the  death  of  a  member,  wera  to  be  used  for- 
advancea  for  members,  in  anticipating  their  dues  on  the  death  of  a  member, 
and  defraying  the  current  expenses.  Held,  that  the  corporation  was  a  mu- 
tual life-insurance  company,  and  the  fact  that  its  object  was  benevolent,  and 
not  speculative,  had  no  bearing  upon  the  nature  and  effect  of  the  business 
conducted  and  the  contract  made  by  the  corporation  to  pay  a  sum  upon  the 
death  of  a  member  according  to  the  number  of  members  in  his  class; 
that  the  corporation  was  subject  to  the  ^eiieral  insurance  laws  of  Missouri 
touching  mutual  life-insurance  companies,  and  was  not  exempt  under  the 
ftcts  of  March  8  and  May  19,  1879,  concerning  benevolent  and  religious  asso- 
ciations.—  The  State  v.  Merchants'  Exchange  Mutual  Benevolent  Soc.,  Sup. 
Ct  Mo.,  Ins.  L.  J.,  Januarv,  1881. 
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—  Mutual  aoeUty — Benefit  eertifieate  —  To  whom  payable  —  Righie  of  ad- 
ministrator. — In  the  case  of  a  mutual  society  designed  to  secure,  upon  the 
death  of  a  member,  payment  of  moneys  to  those  who  are-  dependent  upoa 
him,  the  court  should  construe  its  rules'and  regulations  liberally  to  effect  ito 
benevolent  purpose,  and  should  not  so  construe  them  as  to  defeat  that  purpose, 
if  their  languag^  admits  any  other  reasonable  construction.  When  B.  died  be 
was  a  member  in  good  standing  of  a  society,  one  of  whose  objects  is  *' to  estab- 
lish a  widow  and  orphans'  fun^"  from  which,  on  the  decease  of  a  member,  a 
•certain  sum  shall  be  paid  **to  his  family,  or  those  dependent  upon  him,  v 
he  may  direct."  The  rules  provide  for  issuine  to  each  member  a  **  benefit 
■certificate,"  showing  the  '*  names  of  his  family,  or  those  dependent  on  him, 
to  whom  he  desires  his  benefit  paid ;"  that  in  case  of  his  failure  to  direct,  **bj 
will,  entry,  or  benefit  certificate,"  who  shall  receive  such  benefit,  '*the  coun- 
cil shall  cause  the  same  to  be  paid  to  the  person  or  persons  entitled  thereto;" 
and  that,  "in  case  no  person  is  entitled  to  the  benefit,  it  shall  revert  to  the 
widow  and  orphans'  benefit  fund."  The  benefit  certificate  issued  to  B.  pro- 
vided for  payment  of  the  money  on  his  death  to  his  infant  children,  and 
these  died  a  short  time  before  the  father,  and  he  gave  no  other  direction,  and 
left  no  children  or  descendants,  or  other  person  dependent  on  him  for  sujh 
port,  except  his  widow.  Held,  that  the  widow  was  entitled  to  the  benefit 
It  seems  tnat  the  administrator  of  the  deceased  member  would  in  no  case  be 
entitled  to  moneys  from  said  benefit  fund  for  the  creditors  of  the  deceased. 
The  fact  that  the  society,  to  avoid  litigation,  paid  the  money  into  court, 
instead  of  paving  it  to  the  widow,  does  not  affect  her  right  thereto.  —  Bgllou 
V.  Gill,  Admr.,  Sup.  Ct  Wis.,  N.  W.  Rep.,  January  1,  1881. 

—  Wife^e  policy  —  Title  of  wife  —  Aesignment,  —  A  wife  has  no  title  to  the 
proceeds  of  a  policy  on  the  life  of  her  husband  unless  it  is  so  expressed  in 
the  policy.  If  a  wife  has  an  interest  in  a  policy  upon  her  husband's  life, 
she  may  transfer  her  interest  by  an  assignment  —  Connecticut  Mutual  Life 
Ins.  Co.  V.  Ryan  et  al.,  St  Louis  Ct.  App.,  Ins.  L.  J.,  January,  1881. 

—  Assignment  of  by  insolvent  to  wife —  Construction  of  Illinois  statutes  — 
Creditor's  bill.  — When  an  insolvent  holds  an  insurance  policy  upon  his  life, 
he  may  assign  the  same  to  his  wife,  who  may  hold  the  proceeds  of  the  policy 
exempt  from  the  claims  of  creditors  of  her  liusband,  except  as  to  the  amount 
of  premiums  paid  by  the  husband  within  five  years,  the  period  of  limitation, 
ana  interest  thereon.  Such  a  transaction  is  within  the  spirit  of  sect.  54,  chap. 
73,  Revised  Statutes  of  Illinois,  1874.  That  statute  is  remedial  in  its  character, 
and  should  be  liberally  construed  in  furtherance  of  the  purpose  of  its  enact- 
ment. Sect.  9,  chap.  6iS,  Revised  Statutes  of  Illinois,  1874.  entitled,  **  Husband 
and  Wife,"  providmg  that  where  husband  and  wife  shall  be  living  together, 
no  transfer  or  conveyance  of  goods  and  chattels  between  such  husband  and 
wife  shall  be  valid  as  against  third  persons  unless  such  transfer  or  conver- 
anoe  be  in  writing,  and  be  acknowledged  and  recorded,  is  not  to  be  so  con- 
strued as  to  require  an  assignment  of  a  chose  in  action  between  husband  and 
wife  to  be  acknowledged  and  recorded.  Where  a  creditor  files  a  bill  to  sub- 
ject property  or  a  fund  in  the  hands  of  a  third  person  to  the  payment  of  his 
debt,  he  thereby  acquires  a  lien  upon  such  property  or  fund,  and  upon  re- 
covery will  be  entitled  to  a  preference  in  the  satisfaction  of  his  claim,  to  the 
exclusion  of  other  creditors.  And  where  the  bill  is  filed  after  the  death  of 
the  debtor,  the  same  rule  of  preference  applies.  —  Cole  v.  Marple  et  al.-.  Sup. 
Ct  111.,  Ins.  L.  J.,  January,  1881. 

—  Death  of  applicant  before  delivery  of  policy  or  pavment  of  premium  — 
Liability  of  company.  —  A  life>policy  was  forwarded  to  the  agent  by  the 
company  in  response  to  an  application,  but,  not  being  called  for,  was  re- 
turned to  the  company  about  two  months  after.  The  applicant  died  in  the 
meantime,  and  no  premium  had  been  tendered.  The  charter  provided  that 
the  premium  should  be  paid  before  the  delivery  of  the  policy.  The  polier 
also  provided  that  it  should  not  take  effect  until  the  premiuni  had  been  pui 
during  the  lifetime  of  the  insured,  to  an  authorized  agent,  who  should  coud- 
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tersign.  After  the  death  of  the  applicant,  the  premium  was  tendered  to  the 
agent  and  the  policy  was  demanded.  The  agent  denied  any  liabilitv.  Held, 
that  there  was  no  contract,  and  the  company  was  not  liable.  —  biddings, 
jALdrnr.y  9.  North- Western  Mutual  Iiif<n  Ins  do.  U.  8.  Sup.  Ct,  Ins.  L.  J., 
Janaary,  ICfil 


Piaymeni    of    void    policy  —  Recovery — Aesumpnt — Fratut.  —  Whe re 

money  has  been  paid  upon  a  void  policy  of  insurance,  upon  false  representa- 
tions as  to  death  of  insured,  it  may  be  recovered  back,  either  in  aesumpsii  or 
in  an  action  in  damages  counting  upon  the  fraud.  —  North- Western  Mutual 
Idfe  Ins.  Co.  V.  Elliott,  U.  8.  Gir.  Ct  Dist  Or.,  Sep.,  March  9, 1881,  p.  825.; 

^-^  Aaai^nment  of  policy — Creditor's  rights,  —  An  absolute  assignment  of 
life-policy  construed  as  security  for  money  loaned.  Quaere:  whether  a 
creditor  can,  consistently  with  public  policy,  acquire  an  interest  in  insurance 
upon  the  life  of  his  debtor  beyond  such  amount  as  the  latter  actually  owes 
him  at  the  time  of  death.  — Page,  Admr.,  v.  Burnstine,  U.  S.  Sup.  Ct.,Wash. 
lu  Rep.,  March  2,  1881,  p.  181. 

Ibtbknal  Rbvxnuk. — Distiller^ 9  bond  —  Sureties  —  Releeue  of, — In  an  ac- 
tion upon  a  distiller's  bond,  conditioned  to  comply  with  the  provisions  of 
law  in  relation  to  the  duties  of  distillers,  and  pay  all  fines  and  penalties  im- 
poeed  for  a  violation  of  any  such  provision,  tne  plaintiff's  petition  alleges 
that  by  means  of  the  omission  of  a  certain  specified  duty  the  petitioner  was 
enabled  to  defraud  the  government.    The  sureties  on  such  bond  are  not  lia- 
ble for  loss  arising  to  the  government,  not  by  such  omission,  but  from  other 
caiuses.     Sureties  on  a  distiller's  bond  are  not  liable  for  the  penalty  attached 
to  the  commission  of  an  offence  when  the  principal  has  effected  a  full  com- 
promise with  the  government  of  prosecutions  based  upon  the  same  offence 
and  designed  to  secure  the  same  penalty.  — United  States  v.  Chouteau  et  al., 
U.  S.  Sup.  Ct,  Morr.  Trans.,  March,  1881,  p.  593. 

Ihtxr  vxNTioir. — See  Judohxnt. 

Judgment.  —  Reversal  after  collection  on  executions  —  Money  may  be  reeov- 
ered  when  defendant  finally  prevails,  —  Rule  that  money  collected  on  execu- 
tion cannot  be  recovered,  though  not  lawfully  due,  does  not  apply  where  the 
judgment  on  which  the  execution  issued  was  subsequently  reversed  and  a 
second  trial  resulted  in  judgment  for  defendant  Assumpsit  will  lie  to  re- 
cover the  money  so  paid.  That  the  Supreme  Court,  in  reven>ing  the  judg- 
ment, refused  to  award  an  order  of  restitution  is  not  a  bar.  —  Travellers'  Ins. 
Co.  V,  Heath,  Sup.  Ct.  Pa.,  W.  N.  C,  March  24,  1881,  p.  516. 

Practice —  Intervention,  — Third  party  may  intervene  when  his  interest  is 

such  in  the  subject-matter  that  he  could  have  been  originally  sole  plaintiff 
or  a  defendant  For  many  purposes  the  intervention  may  be  considered  a 
new  suit,  but  the  original  parties  should  at  their  peril  take  notice  of  the  pe- 
tition for  intervention  when  filed  by  leave.  — Fleming  c.  Seligson,  Sup.  Ct 
Texas,  Texas  L.  J.,  March  28,  p.  486. 

Bar  —  Entire  demand,  —  A  judgment  for  a  part  of  one  entire  demand  is  a 

conclusive  bar  to  any  other  suit  for  another  part  of  the  same  demand.  — 
Burritt  r.  Belfy,  Sup.  Ct  of  Errors  Conn.,  Week.  Jur.,  March  10,  1881,  p. 
908. 

Failure  to  personally  cite  minor  defendants  —  Judgment  voidable  —  Bill 

of  review. — Failure  to  cite  minor  defendants  personally,  where  they  were 
represented  by  guardian  ad  litems  does  not  render  the  judgment  void,  but 
only  voidable.  Bill  of  review  must  be  instituted  within  two  years  from  the 
removal  of  disability. — McAnear  et  al.  v,  Epperson  et  al.,  i§up.  Ct  Texas, 
Texas  L.  J.,  March  2,  1881,  p.  891. 

—  Citation  —  Judgment  by  default.  —  A  citation  is  not  invalid  for  want  of 
form  if  it  plainly  shows  who  are  defendants ;  it  will  be  sufficient  to  sustain 
judgment  oy  default  Judgment  must  follow  the  petition.  —  Bell  v.  Van- 
Mndt  et  al.,'  Sup.  Ct  Texas.  Texas  L.  J.,  February  2,  1881.  p.  327. 
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—  Limitation  —  Community  debt  —  Judgment  against  husband  after  death  of 
wife,  —  Judgment  rendered  affftinst  the  husband  individuAlly,  after  thedeaUi 
the  wife,  for  a  community  debt,  does  not  constitute  such  a  claim  a^inst  the 
estate  of  the  deceased  wife  or  her  heirs  as  would  prevent  the  running  of  the 
Statute  of  Limitations  in  behalf  of  the  heirs  on  the  original  debL  — Gcot^ 
and  Connell  v.  Collins  et  al.,  Comm.  App.  Texas,  Texas  L.  J.,  February  2, 
1881,  p.  880. 

—  Reversal  of,  "  with  costs,  to  abide  event. "  —  Where  a  judgment  is  reversed, 
"  with  costs,  to  abide  the  event,"  and  the  order  is  silent  as  to  which  party  is 
to  receive  the  costs,  it  means  that  thev  are  to  go  to  the  one  ultimately  suc- 
cessful. —  First  National  Bank  of  Meadville,  Pa.,  v.  Fourth  National  Bank  of 
New  York,  N.  Y.  Ct  App.,  Daily  Reg.,  March  19,  1881. 

—  See  Attachment  ;  Fbatjd  ;  Mobtgaqe  ;  Practice. 


Jurisdiction.  —  Mandamus  —  Injunction. — A  court  will  not,  by  manda- 
musy  injunction,  or  in  any  other  manner,  control  or  interfere  with  any  net 
done,  or  about  to  be  done,  by  any  officer  of  the  executive  department  in  an 
official  capacity,  though  such  act  be  founded  in  error  of  judgment,  or  in 
entire  misapprehension  of  official  duty  under  the  law.  The  action  cannot 
be  maintained  against  other  defendants  when  the  relief  prayed  against  them 
is  auxiliary  to,  and  dependent  upon  relief  against  the  State  officer.  —  West- 
em  R.  Co.  V.  De  Graff,  Sup.  Ct.  Minn.,  West  Jur.,  March  1,  1881,  p.  20. 

Service  —  Foreign  corporation.  —  Where  plaintiffs,  residents  of  this  State, 

have  a  cause  of  action  against  defendants,  a  foreign  corporation,  arising  upon 
the  sale  and  delivery  of  personal  property  made  oy  their  brokers,  a  service 
upon  the  president  of  such  corporation  while  passing  through  this  State 
was  sufficient  to  commence  a  suit,  although  his  presence  here  had  no  rela- 
tion whatever  to  the  corporation  or  to  his  official  duties,  irrespective  of  the 
question  whether  or  not  the  corporation  has  property  within  the  State,  or 
whether  the  cause  of  action  arose  therein. — Popep.  Terre  Haute  Car  and 
Man.  Co.,  Sup.  Ct  N.  Y.  Gen.  Term,  Daily  Reg..  March  28,  1881.  p.  581. 

Citation  by  publication  —  Justice  courts  —  Judgment  —  Sale.  —  Under  art 

^    1190,  Paschal's  Digest,  citation  by  publication  in  justice  courts  was  author 
ized  only  on  affidavit  that  defendant  was  absent  from  the  State,  or  a  transient 

Serson ;  that  his  residence  was  unknown  was  not  a  gpround,  and  upon  an  affi- 
avit  setting  forth  such  a  ground  the  court  would  not  have  jurisaiction,  and 
consequently  the  judgment  rendered  and  sale  thereunder  would  be  absolutely 
void.  The  purchaser  at  such  sale  would  be  charged  with  notice  of  the  want 
of  jurisdiction  where  it  appeared  of  record.  —  Stegall  v.  Huff,  Sup.  Ct  Texss, 
Texas  L.  J.,  February  2,  1881,  p.  324. 

See  Criminal  Law;   Fkdkral  Courts;  Minks;    National  Banm; 

Railroads. 

> 

Jurors.  —  Liability  of  grand  juror  for  official  acts.  — A  grand  juror  is  not 

answerable  civilly  for  damages  for  an  act  done  by  him  as  such  grand  juror, 

in  a  case  where  he  acts  upon  insufficient  evidence,   and   with  a  desire 

maliciously  to  injure  the  party  against  whom  the  indictment  is  found.— 

Turpen  v.  Booth,  Sup,  Ct  Cal.,  Ky.  L.  Rep.,  February  1881,  p.  154:  Cr. 

L.  Mag.,  January,  1881. 

Qualifieation  —  New  trial  on  account  of  disqualification.  —  To  be  a  qaali- 

fled  iuror,  the  party  must  be  a  voter  of  the  county  and  State  under  our  lawi 
and  Constitution ;  and  where  it  was  found,  after  the  trial,  that  several  of  the 
jurors  were  non-residents,  it  was  error  to  refuse  to  grant  a  new  trial.  — Armen- 
danes  v.  The  State,  Ct  App.  Texas,  Texas  L.  J., 'February  2,  1881,  p.  325. 

Opinions —  Challenge  on  voir  dire.  — Certain  parties  called  as  jurors  tee- 

tiflecl  on  their  voir  dire  that  they  had  heard  or  read  of  the  matters  charged 
in  the  informntion,  and  had  formed  opinions  thereon ;  but  it  appearing  fiwm 
the  whole  of  their  examifiations  that  such  opinions  were  not  settled  or  fixed, 
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and  that  they  could  give  full  and  fair  consideration  to  all  the  testimony  and 
he  guided  solely  by  it  in  their  conclusions,  it  is  held  that  the  cballenees  were 
properly  overruleo.  —  The  State  0.  Spaulding,  Sup.  Ct  Kan.,  Am.  L.  Reg., 
February,  1881,  p.  109. 

LA!n>t«ORi>  Ain>  TsKAifT. — SeeExBorrrioN. 

LiKN.  —  See  Mechanic's  Lisn  ;  Prikcipal  akd  Aosmt. 

Limit  AT1OK8.  —  Recorders  of  deeds  —  Liability  for  givina  a  false  certificate 
of  search  —  When  the  statute  will  be  a  bar  to  an  action. —  In  an  action  upon  the 
case  agrainst  a  recorder  of  deeds  for  negligently  giving  false  certificate  of 
search,  where  no  fraud  is  alleged,  the  Statute  of  Limitations  begins  to  run 
from  the  time  when  search  was  given,  and  not  from  the  discovery  of  its  falsity. 
As  far  as  the  running  of  the  statute  is  concerned,  there  is  no  distinction  be- 
tween torts  arising  from  contract  and  those  which  arise  from  official  malfeas- 
ance.—  Owen  9.  Western  Saving  Vund,  Sup.  Ct.  Pa.,  W.  N.  Cn  March.  8, 
1881,  p.  466. 

'"—Parol  agreement — Oommuniiy  of  property, — Plaintiff's  cause  of  action  arose 
when  defendant  failed  to  appoint  a  referee  on  request,  and  was  barred  by  limi- 
tation at  the  institution  of  the  suit  The  petition  did  not  allege  that  the  cattle 
were  bought  with  the  separate  property  of  the  wife,  and  no  such  reply  was 
made  to  Uie  plea  of  limitation,  and  for  this  reason  the  court  did  not  err  in  hold- 
ing that  the  property  was  not  the  separate  property  of  the  wife,  but  was  com- 
munity property.  — Mitchell  v.  O'Connor,  Sup.  Ct.  Texas,  Texas  L.  J., 
February  2,  1881,  p.  328. 

See  JiTDOMSNT ;  Mines. 

Malicious  PBoaxcuriOK.  —  See  Attorney. 

Marrikd  Womkn.  —Laws  of  Pennsylvania  as  to  rights  of  married  women  in 
case  of  desertion  construed,  and  held  not  to  apply  to  the  real  estate  of  hus- 
band. —  Appeal  of  Duquesne  Savings  Bank,  Sup.  Ct.  Pa.,  Pa.  L.  J.,  March 
23,  1881,  p.  285. 

MxcHANic's  LiKN.  —  Validity  of  claim  Jiled  for  materials  delivered  at  shop  of 
eontractor  before  commencement  of  building  —  Under  what  circumstances  the 
omission  to  name  alt  the  contractors  not  fatal, — In  absence  of  fraud,  materials 
furnished  for  a  building  on  its  credit,  delivered  at  the  shop  of  the  contractor, 
may  be  made  the  subject  of  a  lien,  although  they  were  aelivered  before  the 
commencement  of  the  building.  Where  one  of  two  joint-contractors  dies  dur- 
ing the  progress  of  the  work,  a  claim  filed  a^instthe  other  alone,  not  naming 
him  as  survivor,  is  good;  the  proceeding  being  in  rem^  it  would  be  improper 
to  substitute  the  personal  representatives  of  the  deceased.  — Dick  v.  Steven- 
son, Sup.  Ct  Pa.,  W.  N.  C,  February  10,  1881.  p.  411. 

• Materials  delivered  at  shop  of  a  contractor —  Joint  contractor —  Survivor.  — 

A  lien  will  be  sustained  for  materials  furnished  for  a  building,  and  upon  its 
credit,  although  said  materials  were  not  delivered  at  the  building  or  ground, 
but  at  the  contractor's  shop.  A  lien  filed,  describing  as  contractor  one  of 
two  joint-contractors,  the  other  having  died  before  claim  filed,  is  valid.  —  Dick 
V.  Stevenson,  Sup.  Ct.  Pa.,  Rep.,  March  16,  1881,  p.  881. 

See  MoRTOAOs. 

Military  Law.  —  Court-martial —  Order  of  governor  —  Enjoining  proceed- 
ings •—  Specification  —  Necessary  allegations.  —  The  governor  of  tne  State 
cannot  by  an  order,  and  not  a  general  regulation  made  in  pursuance  of  law, 
create  a  court-martial  for  which  no  lawful  provision  is  made  other  than 
such  order.  Where  a  court-martial  is  illegal  in  its  origin,  all  its  proceedings 
by  virtue  of  which  it  attempts  to  punish  a  member  of  the  militia  for  viola- 
tions of  military  law  will  he  restrained  by  injunction.  Specifications  of 
charges  against  a  member  of  the  militia  upon    a  trial  for  court-martial 
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should  show  on  their  face  that  the  alleged  offences  were  committed  whilst 
the  accused  was  in  actual  service.  —  Mann  v.  Andrews,  Baltimore  Cir.  Ct 
Hd.,  Kep.,  March  d,  1881,  p.  886. 

Mines  and  Mining. —  Ore-ri^ht  reserved — Construction  of  reservation  us 
deed  of  **a  sufficient  quantity  of  iron  ore  for  the  supply  of  any  one  fur- 
nace,  at  the  election  of  the  aranior,  his  heirs  or  assigns,  at  all   itmes 
hereafter"  —  Measure  of  ore  —  Extent  of  grantor's  right  —  Practice  —  Fleadr 
ing  —  Bar  of  the  Statute  of  Limitations,  when  too  late  to  vlead  —  Equit- 
able jurisdiction  of  the  court.  —  In  May,  1786,  Peter  Grubb,  Jr.,  convej- 
ed    to    Robert  Coleman,   Sr.,   an   undivided  sixth  part  of   the  Cornwall 
ore-banks,   subject    to    the   following  reservation:     ** saving    and    except- 
ing unto  the  grantor,  his  heirs  and  assigns  forever,  the  right,  liberty,  and 
privilege  at  all  times  hereafter  of    entering  upon  the  premises  granted 
and  released,  with  his  and  their  horses,  carts,  carriages,  and  servants,  and  of 
digging,   raising,   and  hauling  away  a  sufficient  quantity  of  iron  ore  for 
the  supply   of  any  one  furnace,  at  the  election  of  the  said  grantor,  bis 
heirs  or  assigns,  at  all  times  hereafter.'*    The  grantees  claimed  that  under  the 
reservation  the  grantor  or  his  assigns  were  entitled  to  no  more  ore  than  was 
sufficient  for  the  supply  of  a  furnace  such  as  was  known  in  Pennsylvania  at 
the  time  of  the  execution  of  the  deed,  and  filed  a  bill  for  an  account  of  the 
amount  of  ore  unlawfully  taken.      Held,  that  a  court  of  equity  has  jurisdic- 
tion to  entertain  the  bill  and  grant  relief:  (affirming  the  decree  of  the  court 
below)  that  the  reservation  carried  with  it  the  right  to  use  or  sell  as  much  ore 
as  would  supply  any  one  furnace,  constructed  and  operated  with  modem  im- 
provements m  general  use  for  the  time  being,   to  be  selected  by  the  grantor 
or  his  assigns,  and  that  the  right  to  select  was  not  exhausted  by  its  exercise 
in  a  single  instance ;  that  the  measure  of  quantity  of  ore  must  be  interpreted 
to  mean  so  much  ore,  and  no  more,  as  a  given  furnace  would  use  m  the 
in  the  course  of  a  year,  taking  into  consideration  the  wear  and  tear,  and  the 
necessity  of  going  out  of  blast  for  repairs  at  stated  periods ;  that  the  de- 
fendants had  an  absolute  ri^ht  of  property  in  the  ore  the  moment  it  was 
taken  out  of  the  ground,  subject  only  to  the  single  qualification  that  it  must  be 
measured  by  the  capacity  of  one  furnace ;  that  the  defendants  could  not  take 
in  one  year,  ore  they  might  have  taken  the  previous  3'ear,  but  had  omitted 
to  take;  that  interest  was  properly  chargeable  on  the  ore  taken  or  sold  in 
excess.     It  is  too  late  for  executors  to  avail  themselves  of  the  plea  of  the  bar 
of  the  Statute  of  Limitations  who  did  not  suggest  it  at  the  time  the3*  were 
made  parties  to  the  suit,  six  years  after  their  testator's  death,  nor  set  it  up  in 
their  answer  to  the  amended  bill  six  years  later. — Appeal  of  Alden  et  at, 
etc,  Sup.  Ct.  Pa.,  W.  N.  C,  February  24,  1881,  p.  442. 

MoRTOAOX.  —  Chattel —  Tender  of  amount  due, — Mere  tender  of  the  amount 
secured  by  chattel  mortgage  to  the  creditor,  on  the  day  fixed  for  pay- 
ment, although  not  accepted  nor  kept  good,  releases  the  property  from 
lien  of  the  mortgage.  But  if  tender  be  made  after  default  of  payment  at 
the  stipulated  time,  it  must  be  kept  good  or  it  will  be  entirely  unavailing. 
A  tender  of  money  in  payment  of  a  debt,  to  be  available,  must  be  without 
qualification. — Thompkins  v,  Batie,  Sup.  Ct  Neb.,  N.  W.  Bep.,  January  22, 
1881,  p.  168. 

.~^— Foreclosure  —  Application  of  proceeds.  —  While  it  is  the  settled  law  of 
this  State  that,  in  case  of  a  mortgage  given  to  secure  several  notes  falling 
due  at  different  times,  the  proceeds  of  a  foreclosure  sale  are  to  be  applied  to 
the  payment  of  the  notes  in  the  order  of  their  maturity,  >'et  where,  by  the 
terms  of  the  instruments,  any  default  in  payment  renders  the  whole  mort- 
gage debt  absolutely  due  at  once,  the  several  holders  are  entitled  to  have  the 
proceeds  of  the  foreclosure  sale  applied  pro  rata  to  the  payment  of  their 
several  notes  secured  by  the  mortgage.  Marine  Bank  r.  International  Bank, 
9  Wis.  57,  distinguished.— Pierce  t;.  Shaw,  N.  W.  Rep.,  March  12,  1881, 
p.  441. 

Title  —  Res  gestae  —  Evidence,  —  Where  the  question  was,  whether  the 
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title  to  property  included  in  the  terms  of  a  chattel  mortgage  passed  by  the 
mortgage,  or  was  in  the  daughter  of  the  mortgaeeor  when  the  instrument  waa 
made,  by  gift  irom  her  mother,  what  was  said  by  the  mother  and  daughter 
at  and  after  the  time  of  the  alleged  purchase  by  the  former  and  of  the  al- 
leged gift  to  the  latter,  m  relation  to  such  purchase  and  gift,  is  held  to  have 
been  admissible  (as  part  of  the  res  gestae)  in  connection  with,  and  as  explain- 
ing their  possession.  The  admission  of  merely  immaterial  evidence,  not 
likely  to  affect  the  verdict,  is  not  ground  of  reversal.  While,  in  case  of  an 
alleged  gift  between  members  of  the  same  family,  the  presumption  is  always 
strongly  in  favor  of  the  continued  possession  of  the  father  as  the  head  of  the 
family,  yet  where  there  is  suflScient  proof  of  a  gift  from  a  father  to  a  child, 
fully 'executed  by  delivery,  it  will  be  upheld,  and  is  irrevocable.  Replevin 
mav  he  maintained  by  the  person  from  whose  posaeaHofi  thejproperty  was 
taken  without  right,  —  Kellogg  v.  Adams,  Sup.  Ct.  Wis.,  N.  W.  Rep.,  Feb- 
ruary 19,  1881. 

^^  Forecloaure  —  Appeal  from  decree  —  Party  without  interest,  -  -  Appeal 
will  not  lie  in  favor  of  one  who  had  no  interest  in  the  controversy,  and 
against  whom  no  judgment  has  been  entered,  however  irregular  m^  be  the 
ludgment.  —  McGregor,  Admr.,  t>.  Pearson,  Sup.  Ot  Wis.,  Wis.  Leg.  N., 
February  10,  1881,  p.  136. 

—  Purchase  of  tax-title  by  second  mortgagee,  —  Foreclosure  of  a  first  mort- 
gage cannot  discharge  title  acquired  by  tax-purchaser.  A  second  mortgagee 
may  strengthen  his  title  by  purchase  of  a  tax-title. — Connecticut  Mutual 
Life  Ins.  Co.  v,  Bulte,  Sup.  Ct  Mich.,  Week.  Jur.,  February  10, 1881,  p.  811. 

Judgment — Foreclosure.  —  Where  suit  is  brought  to  foreclose  a  mortgage, 

the  lucigment  should  be  aeainst  defendant  for  the  oebt,  and  unless  this  appear 
no  foreclosure  can  legalW  be  had. — Bond  v.  Jones,  Ct  App.  Texas,  Texas 
L.  J.,  February  2,  1881,  p".  827. 

Purchase  of  lands —  THile  —  Suit  to  foreclose  deed — Mortgage  relation  — 

Dower  and  homestead  exemption  —  Evidence —  What  within  the  statute  of 
prohibition  and  what  not. — When  one  person  furnishes  the  money  for  the 
purchase  and  improvement  of  certain  lands,  and  retains  deed  ancl  title  to 
nimself  as  security  for  payment  and  brings  suit  to  foreclose  such  deed  as  a 
mortgage,  the  other  party,  after  admitting  the  mortgage  relation  and  praying 
also  lor  a  foreclosure,  but  only  for  the  purchase-money,  denying  tnat  the 
money  for  improvements  was  also  secured  thereby,  cannot  have  the  benefit 
of  the  Statute  of  Limitations  against  the  indebteaness,  for  his  rights  in  the 
property  depend  upon  the  mortgage  relation.  In  such  case  the  right  of 
dower  and  homestead  exemption  are  subject  only  to  foreclosure  for  the  pur- 
chase-money and  interest  The  payment  of  money  to  a  party  while  living, 
and  since  deceased,  the  proof  of  wliich  depends  upon  the  oral  testimony  of 
the  opposite  party,  is  a  **  transaction  with  such  party,"  now  deceased,  within 
the  statute  of  prohibition  of  such  evidence.  Letters,  receipts,  and  instru- 
ments of  writing  of  such  deceased  party,  as  evidence  of  such  payments,  are 
not  within  the  statutory  prohibition.  —  Spear  o.  Evans  et  al.,  Sup.  Ct  Wis., 
Wis.  Leg.  N.,  February  8,  1881,  p.  122. 

—  Foreclosure  —  Decree  for  deficiency  —  Assumption  of  mortgage.  —  A  deed, 
which  expressed  a  consideration  of  $12,500,  was  mrae  by  C.  and  wife  to 
their  son,  W.  It  was  in  fact  without  consideration  —  a  mere  deed  of  gift 
The  deed  contained  a  declaration  of  the  assumption  of  the  payment  of  the 
mortgage  by  the  grantee  as  part  of  the  consideration.  Upon  foreclosure  of 
a  mortgage  given  prior  to  the  deed,  and  on  bill  filed  by  W.  in  the  nature  of 
a  cross-bill  to  gain  relief  against  the  assumption  contained  in  the  deed,  proof 
being  that  sucn  an  assumption  was  a  mistake  of  the  draughtsman,  which 
neither  grantor  nor  grantee  knew  until  the  foreclosure  suit  whs  brought: 
heldf  that  he  was  entitled  to  the  relief,  but  without  costs.  Where  a  grantee 
in  a  deed,  who  had  assumed  payment  of  a  mortgage  given  prior  thereto,  was 
released  from  all  liability  by  the  grantor  in  the  deed  berore  notice  of  the 
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suit  to  foreclose  the  mortgage,  there  being  no  mala  fides  in  the  tFansactton, 
no  decree  for  deficiency  can  be  obtained  M;uinst  such  grantee.  —  O'Neill, 
Receiver,  etc.,  v.  Clark,  Jr.,  et  al.,  Ct.  Gh.  N.  J.,  N.  J.  L.  J.,  March,  1881, 
p.  82. 

—  Merchandise  —  Retention  of  possession  and  use  by  grantor  —  Validity.-' 
A  duly  recorded  deed  of  trust  upon  merchandise  contained  a  clHUse  permit- 
ting the  ^antor  to  "retain  possession  of  and  use  the  said  goods,"  etc  HM^ 
that  if  this  language  were  to  be  interpreted  as  permitting  the  grantor  to  con- 
tinue the  business  of  selling  and  disposing  of  tne  goods,  it  would,  as  to  cred- 
itors, be  a  serious  objection  to  the  validity  of  the  deed ;  but,  construed  with 
the  clause  giving  the  trustee  the  power  to  take  immediate  possesaion  if  the 

grantor  were  found  removing  them,  it  is  to  be  taken  as  merely  meaning  that 
le  grantor  is  to  take  care  of  and  use  the  property  subject  to  the  risnta  of 
the  trustee.  The  same  deed  purported  to  secure  a  bona  fide  debt  evidenced 
by  four  promissory  notes;  the  last  note  represented  no  actual  indebtedness 
on  the  part  of  the  maker,  but  was  given  with  the  private  understanding  that 
if,  in  case  of  foreclosure,  the  property  realised  the  face  of  the  four  notes, 
then  the  amount  represented  oy  this  last  note  was  to  be  repaid  the  maker. 
Held,  that  this  was  a  secret  contrivance  which  rendered  the  deed  void  as  to 
creditors.  Where  a  deed  is  void  in  part,  as  an  evasion  of  the  Statute  of 
Frauds,  it  is  void  in  the  whole ;  it  cannot  be  held  good  for  a  part  and  void  as 
to  the  remainder.  —  Smith  et  al.  v.  Kenny  et  al..  Sup.  Ct.  Dist.  CoL,  Wash. 
L.  Rep.,  February  2,  1881,  p.  69. 

—  Foreclosure  of  mortgage  —  Personal  liability. — The  personal  liability  of 
appellants,  so  far  at  least  as  this  action  was  concerned,  was  limited  and  fixed 
by  the  amount  of  the  original  judgment.  That  judgment  was  satisfied  and 
discharged  out  of  the  proceeds  of  the  sale  of  the  propertv.  Held,  that  the 
judgment  definitely  settled  the  appellant's  liabilities  so  far  as  this  action  is 
concerned,  and  that  the  order  appealed  from  was  erroneous.  Sect.  8,  chap. 
243,  Laws  1862,  under  which  the  order  was  attempted  to  be  sustained,  un- 
doubtedly repealed  by  implication  hy  the  subsequent  statute  of  1877,  which 
prescribed  wnat  the  judgment  should  be  in  foreclosure  actions. — North- 
western Mutual  Life  Ins.  Co.  ».  Drown  et  al..  Sup.  Ct.  Wis.,  Wis.  L^.  N., 
March  24,  1881,  p.  186 ;  N.  W.  Rep.,  March  19.  1881,  p.  469. 

Notes  secured  without    consideration  —  Collateral    security  —  Power  of 

sale  —  Estoppel  of  grantor  —  Laches. —  When  a  party,  under  a  promise  of 
a  loan  of  $5,000,  gave  a  note  for  that  amount,  payable  in  six  months,  secured 
by  deed  of  trust  on  real  estate,  and  by  warrant  of  attorney  to  confess 
judgment  on  maturit\%  which  deed  of  trust  was  recorded  by  the  trustee,  but 
on  the  day  following^  when  he  came  for  the  money,  the  lender  and  payee 
of  the  note  informed  him  that  he  could  only  advance  $8,000,  which  was 
accepted,  and  a  note  given  therefor,  payable  in  thirty  days,  for  $8,060, 
signed  by  the  same  security  as  in  the  first,  to  which  was  also  attached  a  power 
to  confess  judgment  if  not  paid  at  maturity,  and  there  was  no  reference 
made  in  the  smaller  note,  or  power  of  attorney,  to  the  previous  note  and  trust- 
deed,  or  any  other  written  instrument:  held,  that  the  money  so  loaned  was 
not  on  the  security  of  the  first  note  and  trust-deed,  but  was  a  new  and  in- 
dependent transaction,  and  that  therefore  no  sale  could  legally  be  made  un- 
der the  trust-deed  for  any  default  in  the  payment  of  the  last  note.  Where  s 
note  is  delivered  as  collateral  security,  it  is  upon  the  supposition  that  some- 
thing is  due,  or  at  least  owing  upon  "it,  and  it  may  be  collected  or  sold  to 
raise  the  money  due  for  which  it  is  pledged.  If  nothing  be  due  or  owing, 
and  it  is  only  in  the  nature  of  accommodation  paper,  it  may  be  nego- 
tiated, and  the  money  paid  for  which  it  was  intended  as  securitv.  When  s 
borrower  of  money  gives  his  own  note  for  a  larger  sum  than  tlhe  loan,  se- 
cured by  deed  of  trust  as  collateral  security  for  the  note  given  for  the  sum 
loaned.  Doth  payable  to  the  same  payee,  the*  first  note  being  without  consid- 
eration, the  payee  will  only  have  the  power  to  sell  and  transfer  the  larger 
note  and  trust-deed  to  raise  the  money  to  pay  the  smaller  one.     Until  sold 
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d  indorsed,  such  larger  note  is  not  operative  and  binding^and  no  sale  can  be 
made  under  the  trust-deed  securing  it.     When  a  deed  of  trust  is  given  to 
secure  a  loan  of  $5,000  expected  to  be  made,  and  a  note  for  that  sum  is  exe- 
cuted and  delivered,  and  the  negotiation  falls  through,  and  a  loan  is  then  ef- 
fected for  $3,000  only,    for  which  a  note  is  given,  the  parties  cannot,  by  a 
parol  agreement,  authorize  the  trustee  in  the  trust-deed  to  sell  for  default  in 
ttie  payment  of  the  second  note.     Such  an  agreement  would  be  within  the 
Statute  of  Frauds.      When  a  trustee  under  a    trust-deed  given  to  secure 
a.  note  without  any  consideration  had  advertised  the  premises  for  sale,  the 
fact  that  the  erantor  may  have  indirectly  recognized  tne  power  to  sell,  by 
asking  and  obtaining  a  postponement  of  the  sale,  will  not  estop  .him  from 
afterwards  insisting  there  was  no  power  to   sell.     A  delay  of  only  about 
eight  months  in  bringing  suit  to  set  aside  a  sale  under  a  deed  of  trust  is 
not  unreasonable,  and  will  not  bar  the  suit  —  Walker  v.  Carleton  et  aU, 
8up.  Ct.  m.,  Ch.  L^.  N.,  March  5, 1881,  p.  201. 

•Foreclosure  — Fixtures — Injunction — Party — Discretion  of  court.  — ^When 


a  purchaser  under  a  land-contract  builds  upon  the  premises  a  shop,  places  in 
it  a  steam-engine  and  boiler,  with  shafting  and  other  attachment  connected 
with  and  furnishing  the  only  power  by  which  it  ix  operated,  the  whole  of 
the  machinery  fastened  and  attached  as  is  usual,  atid  so  placed  and  at- 
tached with  the  intention  of  making  it  permanent  fixtures,  it  will  be  con- 
sidered fixtures  and  part  of  the  realty,  and  not  personal  property,  and  its 
removal  by  such  purchaser,  pending  suit  for  strict  foreclosure  of  the  con- 
tract, will  be  restrained  by  injunction.  In  such  case,  to  obtain  such  injunc- 
tion, it  is  not  necessary  to  show  that  such  purchaser  is  insolvent.  The  rules 
for  determining  fixtures  are :  First.  Actual  physical  annexation  to  the  realty. 
Second.  Application  or  adaptation  to  the  use  or  purpose  to  which  the 
realty  is  devoted.  Third.  Intention  on  the  part  of  the  person  making  the  an- 
nexation to  make  a  permanent  accession  to  the  freehold.  Evidence  that  the 
Surchaser  verbally  agreed,  before  the  written  contract  was  made,  and  as  in- 
ucement  thereto,  to  build  such  shop,  and  in  connection  with  it  such  ma* 
chinery,  admissible  as  bearing  upon  the  question  of  intention  to  make  such 
machinery  fixtures.  A  person  wno  contracted  with  such  purchaser  to  buy  a 
part  of  such  premises,  subject  to  such  contract  of  sale,  is  not  a  necessary 
party  to  its  strict  foreclosure.  It  is  within  the  discretion  of  the  court  to  set 
aside  a  special  verdict  of  a  jury  in  such  a  case,  and  make  its  own  finding  of 
the  facts.  —  Taylor  v.  Collins  et  al.,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  February 
10,  1881,  p.  138;  N.  W.  Rep.,  February  5,  1881. 

—  SaU  under  power  —  Sale  of  more  than  one's  interest.  —  A  proper  execution 
of  power  of  sale  contained  in  mortgage  requires  the  mortgagee  to  sell  all  he 
is  entitled  to  sell  under  it,  and  no  more.     A  second  mortgagee,  having 

g'ven  notice  of  sale  under  his  mortgage,  cannot  sell  the  entire  estnte  free 
om  encumbrances,  and  require  purchaser  to  bid  a  sum  sufficient  to  pay  all 
Srior  encumbrances.  —  Donahue  v.  Chase,  Sup.  Jud.  Ct.  Mass.,  Week,  tfur., 
[arch  10,  1881,  p.  911. 

— Misrepresentation — Married  woman —  Threats — Fraud. — Where  a  wife  is 
induced,  by  misrepresentation  of  the  mortgagee  as  to  a  penalty  to  which  her 
husband  is  liable,  to  execute  a  mortgage  upon  her  separate  realty  in  order 
to  save  her  husband  from  the  supposed  penalty,  the  mortgage  cannot  be  en- 
forced.—McOrory  V.  Reilly,  Sup.  Ct.  Pa.,  Rep.,  March  2,  1881,  p.  816. 

—  Foreclosure  —  Demurrer.  —  The  first  section  of  the  "Act  concerning  pro- 
ceedings on  bonds  and  mortgages*'  (Pub.  Laws  18(^0,  p.  256)  is  indepenoentof 
the  second  and  third  sections  ot  the  same  act,  and  is  simply  intended  to  deprive 
the  court  of  the  power  to  enter  a  personal  decree  for  deficiency  in  a  fore- 
closure. The  remedy  given  in  equity  against  the  obligor  or  guarantor  of  a 
bond  by  the  act  of  1866  (Rev.  Stats.  11^,  sect  76)  was  simulative  merely,  and  the 
first  section  of  the  act  of  1880  is  a  mere  repealer  of  the  fifth  section  of  the 
act  of  1866.  The  taking  away  of  the  remedy  in  eauity  in  such  cases  does 
not  deprive  the  party  ot  the  legal  remedy  previously  existing,  and  hence  is 
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no  contravention  of  a  constitutional  right. — Newark  Savings  Inst.  v.  f  onnan 
et  al.,  Ct  Ch.;N.  J.,  N.  J.  L.  J.,  March,  1881,  p.  80. 

Foreclosure  of  mortgage  —  Ouaranty  —  Three  d^fendanta  having  sigaeda 

written  guaranty  for  the  payment  of  the  debt  of  a  third,  end  one  of  the 
guarantors  having  given  a  mortgage  to  his  liability  upon  the  guaranty,  the 
others  are  proper  parties  in  an  action  to  foreclose  such  mortage. —  Fond  du 
Lac  Harrow  Go.  v.  Haskins,  etc..  Sup.  Ct.  Wis.,  Wis.  Leg.  K.,  Februarr  lOt 
1881,  p.  129;  N.  W.  Rep.,  February  6,  1881. 

—  Vohmtary  payment  of  debt  of  third  person,  —  Where  one  who  is  a  stranger 
to  the  obligation  pays  the  debt,  in  whole  or  in  part,  in  the  absence  of  evi- 
dence to  the  Contrary  he  becomes  by  implication  a  purchaser  of  the  debt  to 
the  extent  of  his  payment. — Brice's  Appeal,  Sup.  Ct.  Ph.,  Ch.  Leg.  N.,  Feb- 
ruary 26,  1881,  p.  199. 

Power  of  trustees  under  fourth  encumbrance  —  Injunction  —  Receiver  — 

Liens.  —  Trustees  under  a  mortgage  which  is  a  fourth  encumbrance  have  no 
right,  under  the  power  of  sale  in  such  mortgage,  to  sell  clear  of  encumbrances. 
Their  attempt  so  to  sell  is  unwarranted,  and  such  sale  ought  to  be  enjoined. 
Second  mortgafi^es  under  a  mortgage  of  personal  property  are  not  entitled 
to  the  possession  of  the  property,  and  cannot  lawnilly  sell  and  deliver  pos- 
session of  the  same.  An  injunction  being  granted^  on  the  application  of  a 
prior  lienor,  prohibiting  such  sale,  it  is  not  necessary  for  the  protection  of 
complainant  to  appoint  a  receiver  before  the  answer  of  defendant  is  filed. — 
Baltimore  Hrick  Co.  v.  Robinson,  Baltimore  Ct  App.,  Md.  Law  Rec,  Feb- 
nmry  26,  1881. 

Foreclosure  —  Decree  need  not  follow  provisions  of  trust-deed — Form  of 

decree  —  Right  of  bondholders.  —  The  right  to  file  bill  of  review  and 
the  right  of  the  bondholders  under  the  decree  considered.  Held^  that  it 
was  not  erroneous  because  the  decree  did  not  follow  the  terms  of  the  mort- 
ga^  as  to  the  receipt  of  bonds  as  part  of  the  purchase-price  of  the  property 
sold.  The  course  of  procedure  there  prescribed  was  one  to  be  pursued  in 
case  of  a  sale  under  the  mortgages  by  the  trustee  without  forecu>8ure,  but 
these  provisions  could  not  bind  the  court  in  case  of  foreclosure.  In  such 
case  tne  sale  should  be  according  to  the  usual  course  of  practice  in  judical 
proceedings.  It  is  no  ground  for  review  that  the  decree  did  not  fix  a  value 
on  the  bonds  or  coupons  secured  by  the  mortgages.  The  effect  of  the  re- 
ceiver filing  a  bill  to  set  aside  certain  deeds  ot  depot  grounds  and  other  lands 
which  were  claimed  to  belong  to  the  railroad  company,  and  which  the  de- 
fendants also  claimed,  considered.  The  court  finds  from  the  facts  that  the 
action  to  foreclose  the  mortgages  was  not  fraudulently  and  collusively 
brought  The  court  is  in  doub^  even  if  a  cause  were  shown  for  filing  the 
petition,  whether  the  petitioner  has  not  lost  it  by  her  laches.  —  Farmers' 
Loan  and  Trust  Co.  o.  Green  Bay  &  Minnesota  R.  Co.,  U.  S.  Cir.  Ct 
East  Dist  Wis.,  Ch.  Leg.  N.,  March  19,  1881,  p.  218. 

See  Gift. 

Municipal  Bonds. —  See  Bonds. 

National  Bavk.  —  Jurisdiction  of  Circuit  Court — Citizenship.  —  A  national 
bank  is  not  authorized  tw  sue  in  any  Circuit  Court  of  the  United  States  with- 
out regard  to  citizenship.  A  national  bank  is  to  be  regarded,  for  the  pur^ 
pose  of  jurisdiction,  as  a  citizen  of  the  State  in  which  it  is  established  or 
located  —St  Louis  National  Bank  v.  Allen,  U.  S.  Cir.  Ct  Dist  Iowa,  Fed. 
Rep.,  March  1,  1881. 

Naturalization.  — 5y  marriage  — Death  of  husband.— JJndiW  sect  1994, 
Revised  Statutes,  a  woman  married  to  a  citizen  of  the  United  States,  and  who 
miffht  herself  be  lawfully  naturalized,  becomes  a  citizen  by  her  marriage, 
and  her  status  as  such  citizen  does  not  cease  upon  the  death  of  her  husband.  — 
Leonard  v.  Grant,  U.  S.  Cir.  Ct  Dist  Or.,  Rep.,  March  9,  1881,  p.  827 ;  Fed. 
Rep.,  January  18,  1881,  p.  11. 
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NxGLiovKCK. —  What  is  not,  on  part  of  a  canal  company — Duties  of  canal 
comptiny  beyond  line  of  canal.  —  A  canal  company  propelled,  by  a  stationary 
en^ne,  plaintiff'a  barge  from  the  mouth  of  their  canal  into  the  Karitan  River, 
on  a  falling  tide,  towards  a  wharf  where  the  barge  was  to  be  tied  up  until 
made  up  into  a  tow  by  the  company's  tugs  to  New  York.  The  barge,  while 
under  the  charge  of  her  owner's  crew,  ran  upon  a  snag  in  the  river  and  sank. 
It  'Was,  in  the  opinion  of  several  boatmen,  dangerous  to  shove  boats  out  upon 
the  river  in  sucn  a  state  of  the  tide,  and  boats  had  before  grounded  in  that 
neighborhood.  Held,  that  the  above  state  of  facts  presented  no  evidence  of 
negligence  to  go  to  a  jury,  and  that,  in  default  of  evidence  that  defendant's 
agent  had  knowledge  of  the  existence  of  the  obstruction,  a  nonsuit  was 
properl V  granted.  —  Brady  v.  Delaware  &  Karitan  Canal  Co.,  Sup.  Ct.  Pa., 
\V- r^.  C.,  p.  414. 

Special  contract  —  Printed  rules  and  reaulations  in  a  contract.  —  Under 

decisions  of  the  United  States  Supreme  Court,  a  common  carrier  cannot 
relieve  himself  from  responsibility  from  his  own  negligence  by  any  contract 
with  the  shipper.  A.  carrier  may  relieve  himself  of  his  obligations  as  car- 
rier, except  his  responsibility  for  negligence,  if  the  shipper  assents  and 
agrees  to  them  by  a  special  contract,  either  verbal  or  in  writing;  but  in  a 
written  contract  the  stipulation  must  be  in  the  body  of  the  instrument.  — 
Ormsby  v.  Union  Pacific  R.  Co.,  U.  S.  Cir.  Ct.  iJisL  Col.,  Week.  Jur., 
March  10,  18B1,  p.  906. 

Canal  company  —  Discharae  of  boat  on  falling  tide.  —  A  canal  company 

discharged  a  boat  from  its  lock  into  a  river,  by  means  of  steam  power,  intend- 
ing to  propel  the  boat  a  short  distance  down  the  river  to  a  wharf  of  the  com- 
pany. At  the  time  of  discharge  the  tide  was  falling,  and  the  boat  struck 
upon  a  log  on  the  bottom  of  the  river  and  was  sunk.  Held^  that  there  was 
no  liability  on  the  part  of  the  company  for  the  damage  from  the  obstruction 
in  the  river,  there  being  no  evidence  of  knowledge  thereof  by  the  company.  — 
Brady  v.  Delaware  &  Raritan  Canal  Co.,  Sup.  Ct  Pa.,  Rep.,  March  9,  1881, 
p.  a49. 

Contributory  negligence  —  Passenger    railway  companies  —  Duties  and 

liabilities  of  as  regards  passengers  —  Whether  it  is  contributory  negligence 
for  a  passenger  to  ride  upon  the  front  platform  of  a  horse-car^  a  question  for 
the  jury.  —  Where  the  measure  of  duty  on  the  part  of  a  passenger  is  ordi- 
nary and  reasonable  care,  and  the  standard  shifts  with  the  circumstances  of 
the  case,  the  question  of  contributory  negligence  is  for  the  jury.  Standing 
on  the  step  of  the  front  platform  of  a  street-railway  car,  with  the  implied 
assent  of  tne  conductor  and  driver,  is  not  contributory  negligence  per  se. 
W.,  having  hailed  a  street-car,  which  stopped  for  him,  went  to  the  rear  plat- 
form, but  was  unable  to  get  on  because  of  the  crowd ;  he  then  went  to  the 
front  platform,  and,  although  that  was  crowded,  succeeded  in  getting  on  the 
step,  and  maintained  himself  there  by' holding  on  with  either  hand  to  the 
iron  bars  at  the  sides.  Through  some  mischance,  several  passengers  were 
UiTown  against  him.  forcing  him  off  the  car  in  front,  where  he  was  run 
over  and  killed.  Held^  that,  having  been  accepted  a$  a  passenger,  it  was 
not  contributory  negligence  per  se  for  him  to  ride  on  the  front  platform  as 
he  did;  that,  as  the  facts  of  this  case  showed  that  the  measure  of  duty  on 
the  part  of  the  deceased  was  ordinary  and  reasonable  care,  it  was  properly 
left  to  the  jury  to  say  what  that  duty  was,  and  whether  the  deceased  had 
complied  with  it.  —  Germantown  Passenger  Railway  Co.  v.  Walling,  Sup. 
Ct  Pa.,  W.  N.  C.  March  8,  1881,  p.  469. 

— —  Contributory  negligence  —  Obligation  of  railroad  corporations  to  provide 
improved  machinery,  —  Where  one  is  injured  by  a  railroad  accident,  and 
suit  is  brought  thereon  against  the  company,  and  on  the  trial  it  appears 
that  the  person  injured  was  voluntarily  occupying  a  place  of  peculiar  dan- 
ger,—  as,  a  place  in  a  baggage  or  express  car,  —where  he  should  not  have 
been,  the  nature  of  the  accident  is  to  be  considered ;  and  if  the  danger  of 
injury  was  materially  increased  by  the  passenger  occupying  that  particular 
place,  he  should  not  recover  unless  he  was  there  by  the  express  or  im- 
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plied  consent  of  the  conductor.  But  if  his  position  did  not  materially 
enhance  his  personal  danger,  or  if  the  accident  is  of  such  a  nature  that  it 
would  be  as  likely  to  inflict  ii^Jury  in  one  part  of  the  train  as  another,  or 
if  the  passenger  occupied  his  place  with  the  consent  or  knowledge  of  the 
conductor,  his  right  of  recovery  will  not  be  affected  by  the  fact  that  he  was 
at  an  improper  place.  While  all  railroad  companies  are  under  an  impera- 
tive obligation  to  provide  the  means  of  reasonable  comfort  and  safety,  yet, 
beyond  tnis,  the  matter  of  the  financial  ability  of  the  company  must  be 
considered  as  to  its  duty  to  provide  the  most  approved  machinery.  —  Ken- 
tucky Central  R.  Co.  v.  Thomas'  Administrator,  Ky.  Ot  App.,  Ky.  Lu  Rep., 
February,  1881,  p.  114;  Week.  Jur.,  .March  17,  1881,  p.  917;  Am.  U  B^^ 
February,  1881,  p.  126. 

Horse-car  company  —  Duties  and  liabilities  of,  as  regards  passengers  — 

Negligence  as  a  question  of  law.  —  Standing  on  the  front  platform  of  a 
horse-car  when  there  is  room  inside,  is  not  conclusive  evidence  that  the  pei^ 
son  injured  by  the  driver's  default  was  not  exercising  due  care.  What  is 
and  what'  is  not  negligence  in  a  particular  case,  is  generally  a  question  of 
fact.  In  cases  of  clear  negligence  arising  from  an  obvious  disregard  of 
duty  and  safety,  it  is  the  duty  of  courts  to  determine  it  as  a  question  of 
law.— Germnntown  Pass.  R  Co.  v.  Walling,  Sup.  Ct.  Fa.,  Week.  Jur^ 
March  24,  1881,  p.  948. 

See  Admikistbation  ;  Banks  ;  CAaBiBRS ;  Damaobs. 

NoTiCB.  —  By  possession  of  land. —  Where  a  purchaser  of  a  part  of  a  tract  of 
land  by  parol  erected  a  house  upon  the  portion  purchased  and  entered  into 
possession,  residing  on  the  premises  and  cultivating  the  same,  such  posse^^ion 
was  held  to  afford  notice  to  a  person  residing  on  the  tract  from  which  the 
part  so  purchased  was  taken  of  the  rights  of  the  purchaser  under  his  con- 
tract—Jefferson V,  Jefferson,  Sup.  Ct  III.,  Leg.  Adv.,  February  1,  ISSl, 
p.  86. 

yoYATiov.-- Release  of  debtor.  ^  Action  for  work  and  labor.  Defense  that 
the  plaintiff  accepted  a  third  person  as  his  debtor  with  the  consent  of  the 
latter,  and  thereby  released  defendant  The  jurv  were  instructed  that  it  was 
immaterial  whether  such  third  person  was  bound  for  the  demand  or  not  that 
if  defendant  put  the  amount  to  the  credit  of  such  third  person  (who  was 
his  debtor)  by  direction  of  plaintiff,  there  could  be  no  recovery.  Held, 
essential  to  a  eood  novation  that  the  person  substituted  for  the  original  debtor 
should  become  bound  for  the  debt  —  Lvnch  r.  Austin  et  al.,  Sup.  Ct  Wis.. 
Wis.  Leg.  N.,  March  2,  1881,  p.  156.      " 

Official  BoiiJ).-- Liability  on  ^Officer  taking  bond  in  attachment  suU- 
Subse^ent  insolvency  of  surety  thereon.  ^If  the  officer  acts  honestlv  and 
exercises  due  care  m  taking  security  in  an  attachment  suit,  no  action  will  lie 
on  his  official  bond,  although,  by  reason  of  the  subsequent  insolvency  of  the 
sureties  or  other  cause,  the  plaintiff  is  unable  to  collect  his  judgment  in  such 
action.  Defendant  in  an  attachment  suit  before  a  justice  oF the  peace  is 
entitled  to  possession  of  the  property  seized  on  giving  the  security  prescribed 
by  statute  (Rev.  Stat.  1858,  ch.  120,  sect  lOs"  Rel.  StaU.  921,  sict  3707), 
and  if  proper  security  be  tendered,  it  is  the  imperative  dutv  of  the  officer  to 
wceptU  and  surrender  the  property.  ^Wheeler  v.  McDifl  et  aL,  Sup.  a 
Wis.,  Wis.  Leg.  N.,  March  2,  1881.  p.  168. 

^^■""iiJ'^TJ^Lte!;^  m<W  jury-.Guardian-^Acts  of  binding  ujm 
'^'^  ,7^V^ilhL^^.  ^K  *^  ^"^''^^^  ^i^^  funds  of  ward--  Eifoke- 
ment  of  equitable  title. -•'When  fi  c^  is  tried  by  the  court  without  jury, 
judgment  will  not  be  ^  account  of  admission  of  improper  evffl 

^  t**K   ^LLi2  n^Kin^-  ^'^^'''''  ''^}^'^  guardian  of  minor  is  sufficient  to 
make  the  proceeding  binding  upon  such  miSor;  and  where  the  decre^  of  the 
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means  of  a  ward  in  buying  land,  in  his  own  name,  he  and  those  holding 
under  him  with  notice  of  the  fact  held  the  legal  title  Bubject  to  the  equitabfi 
title  of  such  ward.  When  a  subsequent  guardian,  instead  of  enforcing  such 
equitHble  title,  presents  a  moneyed  claim  against  the  estate  of  the  former 
guardian,  and  the  land  is  sold  and  part  of  the  proceeds  applied  to  the  pay- 
ment of  such  claim,  the  right  to  enforce  the  equitable  title  is  lost.  —  Clayton 
e.  McKinnon  et  al,  Sup.  Ct  Texas,  Texas  £.  J.,  February  2,  1881,  p.  822. 

See  HoMSSTXAS. 


Partkkrship.  — Attachment  of  partner's  interest  in  firm  assets  —  AecountuM 
between  partners.  —  Curry  ».  Allen,  Sup.  Ct  Iowa,  N.  W.  Rep.,  January  1, 
1881,  p.  629. 

Interest  of  heirs  of  deceased  partner  in  firm  real  estate.  —  The  heirs  of  a 


deceased  partner  have  no  interest  in  real  estate  owned  by  the  firm  until  part- 
nership debts  have  been  paid.  The  surviving  partner  has  the  substantive 
interest  in  such  property  and  the  right  to  hold,  own,  and  sell  it  for  the  pur- 
pose of  settling  firm  affairs  and  paying  firm  debts.  As  a  surviving  partner 
IS  not  restricted  to  any  particular  method  of  disposing  of  partnership  prop- 
erty, his  acts  are  valid  unless  gross  negligence  or  fraud  be  shown. 

Subrogatum.  —  S.  and  D.  were  equal  partners.     S.  died  intestate  in  1871, 


leaving  children,  one  of  whom  is  the  plaintifiT.  At  the  death  of  S.  the  affairs 
of  the  firm  were  so  involved  that  the  assets  would  not  have  satisfied  the  lia- 
bilities. The  8ur\'iving  partner  conveyed  all  the  partnership  property  to  a 
corporation,  receiving  in  exchange  stock,  one-half  of  whicti  was  divided 
equally  among  the  heirs  of  S.,  the  corporation  i^t  the  same  time  assuming 
the  debts  of  the  firm.  R.,  a  minor  at  tne  time,  now  sues  for  partition  of  the 
partnership  real  estate.  Held,  that  under  the  facts  stated  the  surviving  part- 
ner had  power  to  convey  the  real  as  well  as  the  personal  property  of  the  late 
partnership ;  that,  the  tfrm  debts  having  been  paid  by  the  corporation,  its 
right  will  De  preserved  by  subrogation;  and  the  debts  will  not  be  considered 
as  dischargea  and  extinguished  unless  the  corporation  receives  the  agreed 
consideration.  —  Rossum  v.  Sinker,  Cincinnati  Leg.  Bui.,  March  28,  125. 

Use  of  name — Violation  of  statute.  —  The  use  of  the  name  of  a  person, 

as  a  member  of  a  partnership,  who  is  disabled  from  acting  as  such  partner, 
is  not  a  violation  of  such  statute  prohibiting  the  use  of  the  name  of  a  party 
not  interested  in  the  partnership  business.  — Zimmerman  v.  Eshard,  Ct  App. 
N.  Y.,  Ch.  L^.  N.,  February  26,  1881,  p.  195. 

Contract  as  to  —  Rights  of  third  persons.  —  Where  there  is  no  partnership 


as  between  the  parties^  and  third  persons  have  not  been  misled  oy  conceal- 
ment of  facts  or  deceptive  appearances,  a  partnership  as  to  third  persons  will 
not  be  construed  to  exist  b.,  the  owner  of  a  hotel',  "hired  the  use "  of  the 
same  to  one  W.,  to  be  kept  open  and  used  as  a  hotel  by  W.,  B.  to  receive 
therefor  a  sum  equal  to  one-third  of  the  gross  earnings  or  receipts.  B.  had 
no  control  over  the  business.  Held,  that  he  was  not  liable  to  tnird  persons 
as  a  partner  of  W.  —  Beecher  p.  Bush,  Sup.  Ct  Mich.,  N.  W.  Rep.,  January 
22,  1881,  p.  868. 

—  Formation  of  new  firm  —  Power  of  individual  partner  to  bind  Arm.  —  On 
the  dissolution  of  a  firm,  and  the  formation  of  a  new  one  consisting  in  part 
of  the  same  members,  the  new  firm  cannot  be  bound,  without  the  consent  of 
all  its  members,  for  the  debts  of  the  old.  One  partner  cannot  bind  the  firm 
for  money  borrowed  by  him  to  pay  for  his  share  of  the  capital  stock,  espe- 
cially where  the  lender  knows  for  what  purpose  the  money  is  obtained.  A 
firm  is  not  liable  for  a  debt  contractea  by  one  partner  on  his  individual 
responsibility,  although  the  consideration  goes  into  the  firm  business,  if,  as 
between  the*  partners,  the  debt  ought  to  be  paid  by  the  one  who  contracted 
it  —  McLinden  v.  Wentworth,  Sup.  Ct.  Wis.,  N.  W.  Rep.,  February  19, 
1881. 

—  Bee  Ejkctmxkt;  Personal  Pbopkbtt. 
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Patent. —  Infrinaement  —  Soldering-iron.  —  Hel4y  that  the  "  Barker  "  patent, 
No.  103,126,  reissue  No.  8781,  and  the  "Bostwick"  patent,  No.  104,412. 
reissue  No.  8466,  for  improvements  in  soldering-irons,  are  not  infringed  bj 
the  device  known  as  the  "Tillery  soldering-tool."  as  exhibited  in  this  case.— 
McMurry  et  al.  p.  Mallory  et  al.,  U.  S.  Cir.  Ct.  Dist.  Md.,  Fed.  Rep.,  March 
1,  1881,  p.  693. 

—  Patent  process  —  Wood  filler  —  Chemical  similarUy.  —  The  patent  granted 
to  James  Perry,  dated  September  11,  1866,  does  not  authorize  an  infrin^ 
ment  of  the  patent  granted  to  Nathaniel  Wheeler,  dated  January  18,  18f/6, 


give  the  right  to  use  quartz, 
feldspar,  although  it  be  conceded  that  each  of  the  five  articles  is  substantially 
silica.  —  Bridgeport  Wood  Finishing  Co.  c.  Hooper  et  al.,  U.  S.  Cir.  Ct» 
Dist  Conn.,  Fed.  Rep.,  January  18,  1881,  p.  68. 

—  Preliminary  injunction  —  Alleged  infringement  of  patent  No.  49^99i, 
reissue  No.  6648 — Improvement  in  sleepina-cars.  —  Preliminary  injunction 
refused,  (1)  because  upon  the  affidavits  prodfuced  the  court  was  not  prepared 
to  determine  the  validity  of  complainants'  patent,  or  the  question  of  the 
infringement;  (2)  because  the  threatened  damage  was  not  of  such  irrepara- 
ble character  as  to  require  an  injunction;  (3)  because  the  threatened  dam- 
ages were  easilv  ascertainable,  and  the  defendant  abundantly  able  to  pav. — 
Pullman  et  al.  'v.  Baltimore  and  Ohio  R.  Co.,  U.  S.  Cir.  Ct  Dist  Md.,  ^ed. 
Rep.,  January  18,  1881,  p.  72. 

—  Contradiction  of  by  oral  evidence  —  Estoppel.  —  On  March  12,  1860,  Con- 
gress granted  the  swamp  and  overflowed  lauds  in  Ore^n  to  the  State,  to  be 
identified  and  patented  by  the  secretary  of  the  interior.  On  July  6,  1866, 
Congress  granted  to  the  State,  to  aid  in  the  construction  of  a  wagon-nmd 
from  Albany  to  the  eastern  line  thereof,  three  sections  per  mile  of  the  public 
lands,  to  be  selected  within  six  miles  of  said  road,  as  the  same  might  be 
located,  and  on  June  18,  1874,  authorized  patents  to  issue  therefor  as  fast  as 
the  same  should  be  selected  and  certifiecl ;  and  on  June  19.  1876,  a  patent 
was  issued  under  said  wagon-road  grant  to  the  State  or  its  assigns,  for  the 
premises  in  controversy.  Held,  that  the  patent  was  conclusive'evidence  at 
law  that  the  premises  were  included  in  the  wagon-road  grant,  and  were  there- 
fore not  swamp  land,  the  latter  r-onclusion  being  a  necessary  element  of  the 
former.  In  1871  the  premises  in  controversy  were  selected  and  approved  b? 
the  land  department  as  a  part  of  the  wagon-road  grant  without  objection  on 
the  part  of  the  State,  or  any  attempt  to  show  that  they  were  swamp,  and  in 
1872  the  State  sold  the  same  to  the  defendant  as  swainp,  and  the  defendant 
is  in  possession  without  having  paid  the  purchase-money.  Held,  that  the 
defendant  has  no  title,  and  cannot  prove  title  in  the  State'under  the  swamp- 
land grant  because  the  State  is  estopped  to  denv  that  the  premises  are  wi:hiD 
the  wagon-road  grant  — Cahn  v.  Barnes,  U.  S.'Cir.  Ct  Dist  Op.,  Fed.  Kep., 
February  8,  1881,  p.  326. 

—  Reissue —^  Immaterial  caHaiions  from  devices  in  original  patent  — Re- 
fusal of  injunction.  —  An  immaterial  difference  between  a  reissue  and  the 
original  patent,  which  does  not  affect  the  mode  of  operation,  the  manner  of 
construction,  or  the  function  performed,  will  not  invalidate  the  reissue. 
Where  the  allowance  of  an  injunction  would  cause  much  greater  injury  to 
respondent  than  benefit  to  complainant,  the  decree  will  be  onlv  for  an 
account  —  McCrary  r.  Pennsylvania  Canal  Co.,  U.  8.  Cir.  Ct  East  TDist  P«., 
Fed.  Rep.,  February  8,  1881. 

—  Suit  on  patent--  Abandonment  of  defence  —  Effect  of  decree.  —  A  decree 
m  favor  of  the  plaintiff,  in  a  suit  founded  on  a  patent,  which  was  reached 
because  the  defendanU  abandoned  the  defence  of  the  suit  and  allowed  the 
decree  to  be  entered  without  objection  and  without  a  hearine  before  the 
court  IS  not  sufficient  ground  upon  which  to  grant  a  preliminair  injunction 
in  a  subsequent  suit  in  another  district  and  against  other  parties,  founded  on 
the  same  natent  A  decree  obtained  under  such  circumstances  can  have  no 
greater  effect  than  to  show  an  acquiescence  in  the  plaintiff's  claim  of  right 
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Letoii,  V.  S.  Oir.  Ct.  East.  Dist. 


bj  the  parties  to  the  former  suit.  —  Haves  v. 
N.  Y.,  Fed.  Rep.,  February  22,  1881,  p.  621. 


— Novelty,  —  Reissued  letters  patent  No.  7648,  for  *'  an  improvenient  in  an  air- 
cooling  and  distributing  apparatus/*  held  to  be  valid.  —  Bate  Refrigerating 
Co.  v.a.  A.  Toffev  et  aK,  U.  S.  Cir.  Ct.  Uist.  N.  J.,  N.  J.  L.  J.,  March,  1881, 
p.  72. 


Tobacco 


(-sweating  apparatus —  Construction  of  eUiim —  Infi^ngement, — 
The  word  **  ti^ht,"  usea  in  the  claim  to  qualify  the  wooden  tobacco-holding 
vessel,  held  to  mean  sufficiently  tight  to  subserve  the  purposes  to  be  accom- 
plishtnl  by  the  invention.  Crevices  or  openings  in  the  wooden  tobacco- 
nolder,  arising^  from  defective  mechanical  construction,  if  not  lar^e  enough 
to  defeat  the  operation  of  the  device,  will  not  relieve  the  apparatus  from  the 
charge  of  infringement.  The  patent  shows  an  organized  apparatus  con- 
sisting of  a  ateam  and  water  containing  chamber,  and  a  wooden  tobacco- 
holder  specially  constructed  for  that  purpose,  suspended  in  said  chamber. 
The  defendants*  employ  the  steam  and  water  containing  chamber,  but,  instead 
of  using  a  wooden  tobacco-holder  specially  made  for  that  purpose,  use  for 
containing  the  tobacco  in  the  chamber  the  ordinarv  wooden  tobacco-cuse  in 
which  leaf-tobacco  comes  packed.  Held  to  be  an  fnfringement.  —  Robinson 
r.  Sutter,  U.  S.  Cir.  Ct.  North.  DisL  III.,  Int.  Uev.  Rec,  February  7,  1881, 
p.  38. 

Priority  —  Evidence  —  File-wrappers  and  drawings  of  Patent  Office.  — 

File-wrappers  and  drawings  from  the  Patent  Office  are  not  competent  evi- 
dence u>  snow  the  reduction  to  practice  and  use  of  the  inventions  claimed. — 
Howes  w.  McNeal,  U.  S.  Cir.  Ct.  North.  Dist  N.  Y.,  Rep..  March  16,  1881, 
p.  862. 

■  Improoetnent  —  Infringement.  —  Reissued  patent  No.  7488  granted  to  the 

compluinant,  as  the  assignee  of  Henry  R.  Heyl,  February  6,  1877,  for  "im- 
provement in  paper-boxes."     Held,  not  to  embrace  more  than  the  original 
patent  indicates  and  suggests.     Held,  also,  that  the  evidence  shows  thattiiere 
is  nothing  new  in  any  of  the  instrumentalities  used  by  the  patentee,  Heyl, 
except  the  interlocking  of  the  outer  flaps  of  the  ends  of  the  box  by  his  flap- 
locking  device.    Held,  also,  that  Hevl  disclaims  in  his  said  patent  a  flap- 
fastening   device   of  tongues  projecting  longitudinallv   from  the   flap,  and 
inserted  and  withdrawn  m  the  line  of  the  opening  strain,  and  therefore  com- 
plainant IB  estopped  from  asserting  a  claim  for  a  flap-tucking  device  of  that 
character.    JSeUt,  also,  that,  in  view  of  the  state  of  the  art  at  the  date  of  the 
Heyl  invention,  and  the  language  of  the  specification,  the  proper  and  nec- 
essarj'  construction  of  the  complainant's  patent  is  for  h  Jfap- locking  device  of 
laterally  projecting  tongues  entering  corresponding  slots,  contradistinguished 
from  A  flap-tucking  device  of  longitudinally  projecting  tongues  entenng  and 
withdrawn  from  slots  in  the  line  of  the  opening  strain.     Held,  also,  that  if 
the  second  clahn  of  the  complainant's  said  reissued  patent  be  regarded  as 
simply  introducing  the  tongues  or  corners  without  preserving  the  locking 
quality  referred  to,  it  is  such  a  departure  from  the  original  invention  as  to 
render  the  said  reissue  invalid.    And  held,  also,  that  the  complainant's  re- 
issued patent  is  not  infringed  by  the  defendant's  use  of  boxes  manufactured 
under  patent  No.  183,960,  granted  toLockwood  and  Lynch  October  31,  1876, 
because  such  boxes  do  not  contain  the  flap-locking  or  liooking  device  deemed 
an  essential  quality  or  characteristic  of  complainant's  said  reissued  patent, 
but  have  a  nap-tucking  device  with  tongues,  which  tuck  f^ut  do  not  lock.  — 
Noveltv  Paper  Box  Co.  r.  Stapler,  U.  S.  Cir.  Ct.  Dist.  N.  J.,  Leg.  Adv..  March 
22,  188*1,  p.  92. 

PATiimirr.  —  Pregutnption  as  to, — From  the  payment  of  money  the  legal  pre- 
sumption is  that  It  was  in  discharge  of  a  legal  obligation.  This  mav  be 
rebutted.  Conahan  v.  Purcell,  Cin.  Superior  Ct,  Cin.  Leg.  Bui.,  Marcfi  28, 
1881,  p.  122. 

See  Presumptions. 
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PXRSONAL  Property.  —  Partnership  —  Credit  —  Repreaentationa.  —  Where  A. 
allows  B.  to  represent  that  he,  B.,  is  the  sole  owner  of  the  property,  A.  cannot 
prevent  such  property  from  being  held  liable  for  B.*8  debts.  —  Callander  c. 
Robinson,  Sup.  Cft  Pa.,  Leg.  Adv.,  February  1,  1881,  p.  86;  Ch.  L^.  N., 
February  20,  1881,  p.  96. 

Plsadiko.  —  See  Minks  ;  Practice. 

Practice.  — In  an  action  by  sheriff  for  costs  due  him  for  services  in  a  cause, 
interest  will  not  be  allowed  on  the  amount  due  plaintiff.  —  Ghtlbraith  et  aL 
V,  Walker,  Sup.  Ct  Pa.,  W.  N.  C,  p.  474. 

Rule  to  plead — Judgment  by  default.  —  On  motion  to  set  aside  judgment 
by  default  it  appeared  that  the  summons  was  returnable  March  23,  1880. 
Before  the  time  expired  for  filing  declaration  defendants'  attorne3*8  signed  a 
consent  that  declaration  might  be  filed  thirty  days  from  date,  to  wit,  until  the 
twenty- second  day  of  May.  On  the  eighteenth  day  of  May  plnintiff  filed  dec- 
laration and  gave  notice  thereof  to  the  defendants'  attorneys,  and  furnished 
them  with  a  copy  of  the  declaration,  but  obtained  no  rule  to  plead.  On  No- 
vember 22  the  plaintiff  entered  judgment  by  default.  Held^  that  the  jud^ 
ment  was  irregular  and  must  be  set  aside.  —  Ricard  v.  Inhabitants  Township 
of  New  Providence,  U.  S.  Cir.  Ct.  Dist.  N.  J.,  N.  J.  L.  J.,  March,  1881. 
p.  74. 

—  Questions  in  writing — Material  issues  of  fact —  Charge  to  jury.  — The 
*' question  in  writing,  relating  only  to  material  issues  of  fact,*'  to  be  sub- 
mitted to  the  jury  under  sect  2858,  Revised  Statutes,  should  be  limited,  we 
think,  to  facts  put  in  issue  by  the  pleading,  or  such  as  might  properlv  have 
been,  but  we  withhold  any  decision  upon  this  point  for  reasons  stated.  iKven  if 
such  is  not  the  proper  construction,  yet  the  submission  of  thirty-seven  ques- 
tions to  the  jury  in  this  case,  only  very  few  of  which  were  put  in  issue  by 
the  pleadings,  and  most  of  which  were  mere  items  of  evidence,  and  several 
of  which  were  admitted,  was  error.  Where  facts  put  in  issue  by  the  plead- 
ings are  capable  of  being  proved  by  circumstantial  evidence,  it  is  error  to 
charge  the  jury,  without  qualification,  that  each  item  of  evidence  or  gjoud 
of  circumstances  naturallv  tending  to  prove  such  fact  does  not  **e8tabligb  ' 
the  same. — Eberhardt  v.  danger.  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  February  10, 
1881,  p.  181. 

• Pleadings  —  Continuance,  —  A  general  denial  on  the  part  of  defendant  in 

a  suit  brought  for  a  balance  due  on  a  contract  for  the  construction  of  a 
wharf,  for  reasonable  worth  of  extra  work,  and  for  damages  for  delay,  is  suffi- 
cient pleading  to  enable  him  to  claim  a  continuance  upon  pntper  showing. 
On  the  first  application  for  a  continuance  it  is  not  necessary  to  show  that 
fees  have  been  tendered  the  absent  witnesses.  —  Texas  Transportation  Co.  c. 
Hyatt  &  Hennings,  Sup.  Ct  Texas,  Texas  L.  J.,  February  2,  1881,  p.  321. 

Record — Transfer  of  ca^es. — Where  cases   are  transferred   from  the 

County  to  the  District  Court,  the  record  must  show  why  such  transfer  was 
madp.  —  Brulen  &  Williams  ».  National  Bank  of  Jefferson,  Sup.  Ct  TexMS, 
Texas  L.  J.,  February  2,  1881,  p.  880. 

«—  Citation  —  Publicaiion  —  Return  of  sheriff .  —  Where  citation  is  by  publi- 
cation, affidavit  of  the  publisher  of  the  paper  in  which  the  citation  was  nub- 
lished  must  be  in  conformity  with  the  statute.  Return  of  sheriff  must  sDow 
affirmatively  that  the  citation  was  published  as  the  law  directs.  — Richersr. 
Hubner,  Sup.  Ct  Texas,  Texas  L.  J.,  February  2,  1881,  p.  332. 

Citation  —  Residence    of  defendant.  —  Cittition    may    issue    to    another 

county  than  that  alleged  to  be  the  residence  of  the  defendant  —  Baber  o. 
Brown,  Sup.  Ct  Texas,  Texas  L.  J.,  February  2,  1881,  p.  833. 

Error  that  will  not  reverse.  — When  all  the  evidence  that  was  offered,  or 

could  have  been  admitted  under  special  pleas,  was  admitted  under  the  geo- 
eral  issue,  the  ruling  of  the  court  sustaining  a  demurrer  to  the  special  plets 
cannot  be  ui^d  as  a  ground  for  reversing  a  judgment  in  favor  of  plaintiff, 
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as  the  error  could  not  have  prejudiced  defendant  —  Hartford  Fire  Ins.  Go. 
V,  Olcott,  Sup.  Ct.  IIU  Ch.  Leg.  N.,  February  2,  1881,  p.  176. 

Improper  joinder  of  different  eauaea  of  actions,  —  An  action  for  damans 

for  malicious  trespass  by  the  original  defendants,  for  the  erection  and  coiitin- 
uaiioe  of  brick  stacks,  and  another  for  the  removal  of  these  stacks  and  for 
Injunction  a^inst  their  maintenance  and  continuance,  are  improperly  joined 
as  a^inst  the  successors  in  interest  of  the  original  defendants,  who  are  made 
parties  by  a  supplemental  complaint,  reviving  the  action.  As  the  newly 
made  parties  cannot  be  charged  in  tort,  the  two  causes  of  action  do  not  affect 
all  the  parties  to  the  action,  as  required  by  sect.  484  of  the  Code.  —  Equi- 
table Life  Ins.  Go.  v.  Sohermerhom,  Sup.  Ot  N.  Y.,  N.  Y.  Daily  Keg.,  March 
26,  p.  565. 

Affidaifit  of  defence, — Laws  of  another  State  are  to  be  proved  as  matters 

of  fact.  Affidavit  of  defence  setting  up  that  notes  are  voia  for  usury  under 
such  laws  must  be  as  explicit  as  other  averments  of  fact  That  "  under  the 
statute  of  New  York,  and  the  decisions  thereon,  the  said  notes  are  usurious 
and  void,  even  in  the  hands  of  third  persons,"  is  not  a  sufficient  averment  to 
prevent  judgment  —  Boughton  v,  American  Exchange  National  Bank,  Sup. 
Ct  Pa.,  W.  y.O.,  March  24,  p.  519. 

Actions  to  recover  penalties  —  Revised  Statutes^  sect,  4i^S  —  Indorsement 

of  summons  —  Practice  —  Act  of  June  i,  1872  —  Notice  —  Amendment  —  Aj^ 
pearance  of  defendant —  Waiver  —  Prcecipe.  —  Wherw  the  prcecipe  filed  in 
the  clerk's  office  directed  him  to  issue  summons  in  an  **  action  for  statutory 
penalty,  —  amount  claimed,  $2,500,*' —  and  the  defendant  served  notice  of  ap- 
pearance, demanding  a  copy  of  the  complaint,  but  **  reserving  the  right  to  set 
sside  the  summons  for  irregularity  or  any  proper  cause,"  and  after  a  com- 
plsint  was  filed,  which  showed  that  the  action  was  brought  to  recover  statu- 
tory penalties  under  sect  4968,  United  States  Revised  Statutes,  relating  to 
copyright  the  defendant  moved  to  set  aside  the  summons,  on  the  ground  that 
it  WHS  not  indorsed  with  a  reference  to  the  statute  under  which  the  suit  for  pen- 
sities  was  brought  Held,  that  the  summons  was  detective  in  not  containing 
such  an  indorsement,  and  must  be  set  aside.  That  the  indorsement  constitutes  a 
positive  condition  to  acquiring  jurisdiction  of  the  defendant,  and  affects  a 
subsuiiitial  right  That  this  requirement,  found  in  the  statute  law  of  New 
York,  act  of  February  6,  1788.  and  reenacted  in  the  New  York  Revised 
Statutes,  modifying  the  form  of  the  indorsement  and  extending  the  require- 
ment of  an  indorsement  to  all  suits  for  penalties  or  forfeitures,  has  been  the 
rule  of  law  also  in  the  United  States  courts  since  tlie  temporary  act  of  Con- 

?;ress  passed  September  29,  1879,  and  the  permanent  law  of  1/92,  adopting 
or  the  United  btates  Circuit  and  District  Courts  the  "  forms  of  writs  '  and 
"modes  of  process"  used  in  the  Supreme  Court  of  the  States,  respectively, 
in  suits  at  common  law.  That  this  was  the  law  independently  of  the  act  of 
Congress  passed  June  I,  1872,  relating  to  the  practice,  etc.,  in  the  United 
States  courts,  the  only  effect  of  which  was  to  modifv  the  practice  in  respect 
to  the  indorsement  so  far  as  the  State  practice  had  \>een  modified  in  the  re- 
enactment  of  the  act  of  1788  in  the  New  York  Revised  Statutes.  Serving  a 
declaration  referring  to  the  statute,  at  the  same  time  a  process  is  served  on 
the  defendant  will  oe  a  substantial  compliance  with  the  statute,  although 
there  be  no  indorsement  on  the  process  itself.  That  the  defect  in  omittine 
the  indorsement  is  not  amendable  under  either  the  United  States  Revised 
Statute<i,  sect  954,  or  the  New  York  Code  of  Procedure,  sects.  721  to 
724.  That  the  defect  may  be  waived  by  the  general  appearance  of  the 
defendant  without  objection ;  but  an  appearance  for  the  purpose  of  taking 
the  objection,  or  a  general  appearance,  followed  by  the  taking  of  the  objec- 
tion when  the  defendant  is  informed  of  the  nature  of  the  suit  will  not  be  a 
waiver.  —  Brown  r.Pond,  U.  S.  Dist  Ct  South.  DistN.  Y.,  Fed.  Rep.,  Jan- 
uary 18,  1881,  p.  81. 

~—  Where  the  prceeipe  directing  the  clerk  to  issue  summons  in  an  action 
for  "statutory  penalty  —  amount  claimed,  $80,000"  —  is  followed  by  the  ser- 
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president  in  stock  of  another  corporation  becomes  by  such  transaction  tbe 
equitable  owner  of  such  stock.  As  such  equitable  stockholder,  and  because 
of  having  entered  into  an  arrangement  to  share  in  the  proceeds  of  sale  of 
State  bonds  given  by  the  State  to  the  corporation  in  which  it  so  held  such 
stock  in  exchange  for  the  bonds  of  such  corporation,  it  is  estopped  from 
setting  up  title  to  such  corporation  against  tne  bona  fide  holders  of  such 
State  Donds.  The  State  of  Florida  issues  bonds  which  it  gives  to  a  corpo- 
ration in  exchange  for  the  bonds  of  the  corporation,  intending  to  lend  its 
credit  to  the  corporation.  These  State  bonas  contain  an  indorsement  that 
the  bonds  of  the  corporation  are  deposited  with  the  State  as  further  security 
to  the  holders  of  the  State  bonds.  Under  these  qircumstances,  although  the 
State  bonds  are  unconstitutional,  the  corporation  is  estopped  from  setting 
up  their  invalidity  against  bona  fide  holders.  Contracts  created  by  or  en- 
tered into  under  tne  authority  of  statutes  are  to  bo  interpreted  according  to 
the  language  used  in  each  particular  case  to  express  the  obligation  assumed. 
Although  the  above-mentioned  State  bonds  nre  unconstitutional,  yet  tbe  act 
of  January  28,  1870,  of  the  Florida  Legislature,  while  unconstitutional  in 
regard  to  the  issue  of  State  bonds,  creates  a  valid  statutory  lien  in  favor  of 
the  holders  of  such  State  bonds  against  the  Jacksonville,  Pensacola,  and 
Mobile  Company,  which  will  be  enforced  against  the  company  for  their 
benefit.  This  court,  while  possibly  not  bound  by  it,  will  attach  peculiar 
weight  to  a  decision  of  the  court  or  last  resort  of  *a  State  on  a  question  of 
local  law  depending  on  the  peculiar  condition  of  local  affairs ;  for  instance, 
a  decision  that  the  authority  of  a  railroad  under  a  State  statute  to  issue  oer^ 
tain  bonds  was  complete.  Although  the  above-mentioned  State  bonds  are 
void  as  to  the  State,  yet,  being  valid  as  to  the  corporation  issuing  them,  and 
the  corporation  being  in  legal  affect  their  indorser,  the  party  holding  them 
is  not  limited  in  his  recovery  to  the  amount  actually  paia  for  them,  but  may 
recover  their  face  value.  — Florida  Central  R.  Co.o.  Jacksonville,  Pensacola, 
etc.,  R  Co.,  U.  S.  Sup.  Ct,  Morr.  Trans.,  March,  1881,  p.  504. 

KsAL  Estate.  —  Conditional  limiiation  —  Demand  of  poeseaeion  in  ease  ofea- 
tenants —  Constrtiction  of  direction  to  trustee  to  sell.  —  G.  conveyed  an  undi- 
vided interest  in  certain  real  property  to  H.,  in  trust  to  secure  tne  payment 
of  a  loan  from  W.,  with  an  agreement  that  G.  might  remain  in  possession 
and  take  the  rents  and  profits,  without  account,  until  the  note  given  for  the 
loan  was  overdue  and  unpaid,  in  which  case  the  trustee  was  to  take  posses- 
sion and  dispose  of  the  property  to  satisfy  the  debt,  and  G.  was  to  surrender 
the  possession  for  this  purpose  on  demand.  The  note  became  overdue  and 
remained  unpaid,  and  G.  conveyed  his  interest  in  the  premises  to  his  co-ten- 
ant, T.,  and  gave  him  possession,  when  H«  demanded  such  possession  from 
T.,  who  refused  unqualifiedly,  and  continued  to  occupy  the  property,  and 
received  the  rents  and  promts  thereof  until  the  same  was  sold  at  a  judicial 
sale,  at  the  suit  of  H.,  for  less  than  two-thirds  of  the  loan  and  interest. 
Held,  that  the  interest  which  G.  had  in  the  property,  in  case  the  debt  was 
not  duly  paid,  was  not  an  estate  upon  condition  which  was  not  avoided  until 
a  demand  for  possession,  but  an  estate  upon  a  conditional  limitation  which 
terminated  with  the  happening  of  the  contingency  without  any  demand; 
that  the  demand  for  possession  required  by  the  agreement  was  not  a  demand 
for  the  purpose  of  avoiding  an  estate,  and  therefore  insufficient,  unless  made 
exactly  for  that  which  the  trustee  was  entitled,  but  was  the  equivalent  of  a 
mere  notice  to  quit  by  a  landlord  upon  a  tenant  at  will,  and  was  sufficient, 
although  in  form  it  may  have  included  the  exclusive  possession  of  the  whole 
property  —  the  refusal  being  in  effect  a  denial  of  the  trustee's  right  to  the 
possession  even  as  a  co-tenant.  The  trustee  being  entitled,  as  co-tenant 
with  T.,  to  the  possession  of  the  whole  property,  and  the  demand  having 
been  made  by  nim  for  possession  in  pursuance  of  the  agreement,  it  is  to  be 
construed  and  understood  as  a  demana  for  possession  as  such  co-tenant  and, 
therefore  it  was  not  larger  than  the  right  of  the  party  making  it,  and  is  suffi- 
cient, even  if  it  was  to  nave  the  effect  of  avoiding  an  estate.  A  conveyance 
in  trust  to  secure  the  payment  of  a  loan  is  made  primarily  for  the  benefit  of 
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the  lender,  and  8boald  be  congtrued,  so  far  as  posaible,  so  as  to  effect  the  ob- 
ject for  which  it  was  made ;  and,  therefore,  wnere  such  a  conveyance  pro- 
vided that  upon  defoult  in  the  payment  of  the  loan  the  trustee  should  take 
possession  and  sell  the  property  upon  thirty  days'  notice :  held,  that  the 
authority  to  sell  was  for  tne  oenefit  of  the  lender,  and  the  trustee  was  not 
bound  to  sell  until  he  thought  best  for  the  payment  of  the  loan,  or  was  di- 
rected to  do  so  by  a  court  of  equity,  and  in  the  meantime  it  was  his  duty 
to  applv  the  rents  and  profits  upon  the  debt.  —  Walker  v.  Teal,  U.  S.  Cir. 
(X  ]&uU  Or.,  Fed.  Rep.,  February  8,  1881. 

DamcLgea  —  Negliaence —  Persona  lawfiiUy  uain^  land.  —  The  owner  or 


occupant  of  land  wno,  by  invitatiott,  express  or  implied,  induces  or  leads 
others  to  come  upon  his  premises,  for  any  lawful  purpose,  is  liable  in  dama- 
gM  to  such  persons — they  usin^  due  care  —  for  injuries  occasioned  by  the 
unsafe  condition  of  the  land  or  its  approaches,  if  such  condition  was  known 
to  him  and  not  to  them,  and  was  negligently  suffered  to  exist,  without  timely 
notice  to  the  public,  or  to  those  who  were  likely  to  act  upon  such  invita- 
tion. —  Admrz.,  etc.,  Bennett,  v,  Louisville  &  liilashville  R.  Co.,  Wash.  L. 
Rep.,  February  2,  1881,  p.  71 ;  Ch.  Leg.  N.,  February  6,  1881,  p.  167. 

—  Deeda — Boundaries  —  Calls  of  a  deed  —  Parol  proof,  —  A  deed,  bounding 
the  premises  by  a  lane  or  leading  way  used  by  the  grantor  between  his 
dwelling-house  and  the  highway,  over  Disown  land,  ana  in  which  no  one  else 
has  any  rights,  carries  the  fee  only  to  the  side-line  of  the  lane.  The  clear 
and  unambiguous  calls  of  a  deed  cannot  be  set  aside  and  different  ones  sub- 
stituted in  their  place  by  parol  proof  of  the  nets  of  the  parties,  either  before 
or  after  the  decKl  is  made.  —  Ames  v,  Hilton,  Sup.  Jud.  Ct.  Me.,  Wash.  L. 
Rep.,  February  2,  1881,  p.  76. 

—  Land-grant  —  Forfeiture. — Forfeiture  by  the  Atlantic  and  Pacific  Rail- 
road Company  of  their  land-grant  by  reason  of  failure  to  build  road  within 
period  prescribed  by  the  granting  act  The  decision  of  the  United  States 
Supreme  Court  in  Schulenburg  v.  Harriman,  21  Wall.  44,  applied.  —  Opin- 
ion of  Attorney-General,  Wash.  L.  Rep.,  February  2,  1881,  p.  76. 

Land  held  from  United  States  by  person  of  Indian  descent  —  Exemption 


from  taxation —  Posting  notice  of  sale  —  Affidavit  of  — A  person  of  Indian 
descent,  who  has  fully  adopted  the  habits,  manners,  etc.,  of  civilized  life,  who 
has  also  accepted  a  grant  and  patent  from  the  United  States  of  a  tract  of 
land,  in  lieu  of  all  his  rights  to  any  money,  land,  and  annuities  which  then 
belonged  or  which  should  thereafter  belong  to  his  tribe,  and  which  rights  he 
thereby  fully  surrenders  forever  as  a  consideration  of  the  grant,  is  not  only 
^  a  civilized  person  of  Indian  descent,  and  not  a  member  of  any  tribe, 
within  the  language  of  the  Constitution,  but  holdn  such  lands  **  by  pur- 
cha8<v*'  within  the  statute  defining  taxable  property,  and  such  land  is  not 
exempt  ^m  taxation.  An  affidavit  or  proof  of  the  posting  up  of  copies  of 
the  statement  and  notice  of  sale  of  lanos  for  taxes  is  fatally  defective  in  not 
stating  that  they  were  posted  up  **  in  four  public  places  in  such  county^"  and 
in  not  stating  that  one  of  such  copies  was  posted  up  in  some  conspicuous 
place  in  the  county  treasurer's  office,  and  in  using  the  word  "  at,"  instead 
of  '*  in,"  in  respect  to  such  places.  The  statute  in  such  matter  is  mandatory, 
and  their  defects  cannot  be  cured  and  supplied  by  parol  proof.  —  Hilgers  o. 
Quinni'V,  Sup.  Ct  Wis..  Wis.  Leg.  N.,  February  8,  1881,  p.  121. 

Recording  law  —  Quiielaifn  deed  takes  precedents  of  warranty  deed,  if 

first  recorded.  —  A  quitclaim  deed  of  all  the  grantor's  right,  title,  rtc,  to 
land  which  is  vacant  and  unoccupied,  when  recorded,  will  take  precedence 
over  a  prior  unrecorded  warranty-deed  made  by  the  same  grantor,  where  the 
subsequent  purchaser  has  no  notice  of  the  prior  surveyance.  Under  the 
statute  in  force  since  1838,  all  deeds  conveying  lands,  or  any  interest  therein, 
take  effect  from  and  after  the  time  of  filing  them  for  record,  and  not  before, 
as  to  all  subsequent  purchasers  without  notice,  and  a  purchaser  without  no- 
tice by  a  deed  or  quitclaim  and  release  is  such  purchaser  as  is  protected  by 
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the  statute,  unless  such  deed  contains  words  manifesting  an  intention  not  to 
include  lands  previously  granted,  or  words  suggestive  of  a  former  convey- 
ance of  the  same  land  by  the  grantor.  — Brown  et  al.  v.  Banner  Coal  and 
Coal-Oil  Co.,  Sup.  Ct  111.,  Leg.  Adv.,  February  8,  1881,  p.  46. 

—  See  Contract;  Injunction;  Notice;  Vendor's  Lien. 


Receiver.  —  Negligence  —  Mingling  trust-funds  with  his  own  money —  Liabil- 
ity for  interest,  —  A  receiver  whi)  is  not  guilty  of  negligence  and  delay  in 
disbursing  funds  will  not,  by  merely  mini^ling'the  trust-funds  with  his  own 
monej',  acquiring  no  profit  therefrom,  and  drawing  money  from  the  fund  so 
created  for  his  own  use,  make  himself  liable  for  interest  on  the  trust-funds 
in  his  hands.  It  is  not  the  duty  of  such  officer  in  this  State  to  applv  to  the 
court  for  leave  to  deposit  his  balance  in  a  bank  f<»r  investment  Receiver 
field  not  liable  for  interest  on  balances  in  his  hands.  Order  for  receiver  held 
not  improvidently  made.  Where  no  q^uestion  is  made  as  to  the  legality  and 
propriet}'  of  the  appointment  of  a  receiver,  and  he  has  closed  up  his  business 
in-  pursuance  of  his  appointment,  his  compensation  should  be  paid  from  the 
funds  in  his  hands.  Kule  applied  in  this  case.  Charging  receiver  with 
a  portion  of  the  expense  of  a  reference  held  erroneous.  Matters  not  pre- 
sented to  the  court  below  are  not  reviewable  on  appeal.  In  absence  of  a 
showing  to  the  contrary,  order  discharging  a  receiver  presumed  proper.  — 
Bradford,  Assignee,  etc.,  v.  Folsom,  Sup.  Ct.  Iowa,  N.  W.  Rep.,  January  1. 
1881,  p.  598. 

—  See  Injunction  ;  Mortoaoe. 

Removal  of  Causes.  —  See  Federal  Courts. 

Roads.  —  What  petition  for  road  must  state, — Petition  for  a  road  under  sect. 
92  of  the  road  and  bridge  law  of  1879,  which  provides  that  roads  for 
private  and  public  use,  of  the  width  of  three  rods  or  less,  may  be  laid  out 
from  one  dwelling  or  plantation  of  an  individual  to  any  public  road,  or  from 
one  public  road  to  another,  or  from  a  lot  of  land  to  a  highway,  on  petition 
to  the  commissioners  by  any  person  directly  interested :  held^  that  the  peti- 
tion does  not  show  any  one  of  the  condition's  which  authorize  the  laying  out 
of  a  road ;  that  it  is  also  defective  in  not  showing  that  the  petitioner  was 
directly  interested  in  the  road.  That  the  statute  makes  no  provision  by  which 
one  owner  can  compel  his  neighbor  to  contribute  otherwise  than  by  taxation 
to  the  laying  of  a  road  for  which  they  do  not  petition.  That  the  petition 
conferred  no  power  upon  the  commissioners  to  act,  and  the  proceedings  were 
therefore  void.  — Randolph  ».  Commissioners  of  Highwavs  et  al.,  Ct.  App. 
Third  Dist  111.,  Ch.  Leg.  N.,  p.  202;  Week.  Jur.,  Siarch  17,  1881,  p. 
919. 

Application  —  Signature  of  petitioners  —  Proofs  — Jurisdiction. —  A  notice 

of  application  for  the  opening  of  a  road  must  be  in  writing  and  signed  by  the 
petitioners.  This  notice  is  in  the  nature  of  proofs,  ana  the  signing  of  the 
notice  by  the  petitioners,  by  their  attorney,  will  not  give  the  court  jurisdic- 
tion.—  Minara  r.  Douglas  County,  Sup.  Ct  Or.,  Rep.,  March  16,  1881,  p. 
878. 

Sales.  —  Conditional  sale  —  Debt  —  Security  —  Mortgage,  —  An  obli^tion  to 
pay  for  goods  unconditionally  makes  a  complete  sale,  and  a  conditional  sale 
cannot  be  raised  when  there  is  a  condition  in  the  contract  that  the  goods  sold 
shall  be  a  security  for  the  purchase-money.  — Heryford  v.  Davis,  U.  S.  Sup. 
Ct,  Ky.  L.  Rep.,  February,  1881,  p.  96;   West  Jur.,  March,  p.  126. 

Distinction  between  sale  and  bailment,  —  Where  property  is  delivered  and 

is  to  be  paid  for  in  instalments,  under  an  agreement  that  the  ownership  shall 
remain  unchanged  until  the  payments  are  made,  the  transaction  is  a  sale 
and  not  a  bailment,  and  the  seller  cannot,  on  non-payment,  bring  replevin  to 
recover  the  possession  —  and  especially  so  as  against  a  purchtiser  without 
notice  from  tne  buyer.  —  Stadtfeld  ».  Huntsman,  Sup.  Ct  Pa.,  Ky.  L.  Rep., 
February,  1881,  p.'lOS. 
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Shekitf.  —  Attachment  —  HeUase  of  property — Liability  of  akeriff, — Where 
plaintiff  attached  property,  and,  before  any  other  creditor  commenced  attach- 
ment, made  an  agreement  with  the  defendant  in  the  attachment  proceedings 
to  dismiss  the  suit,  but  before  such  suit  was  actually  dismissed  the  sheriff  on 
the  order  of  plaintiff  delivered  the  property  to  defendant  in  the  attachment : 
htld^  that  the  sheriff  was  liable  to  account  for  the  value  of  the  property  to 
an  attaching  creditor  who  should  commence  proceedings  after  the  agreement 
to  dismiss  and  before  the  attachment  suit  was  actually  dismissed.  — Kice  «. 
Baldwin,  U.  S.  Gir.  Gt  Dist  Ind.,  Gh.  IjQg,  N.,  March  5,  1881,  p.  201. 

Sale  on  credit —  Officer's  liability,  —  Where  sheriff  has  sold  goods  under 

execution,  and  delivered  them  to  the  purchaser  on  his  promise  to  pay,  the 
court  will  rule  him,  on  moHonj  to  pay  tne  amount  of  the  bid,  less  costs  and 
expenses,  to  the  plaintiff,  as  if  he  Dad  received  the  money,  and  the  plaintiff 
need  not  proceed  by  action  or  amercement.  —  Disston  et  al.  v.  Strauck,  Sup. 
Ct.  N.  J.,  Ky.  L.  Rep.,  February,  1881,  p.  100. 

See  Attachment. 

SLANBxa.  —  See  Damages. 

Stockholder.  —  See  Corporations. 

3uBP(ENA.  —  See  Telegraph. 

Subrogation  .  —  See  Partnership. 

SiTPSRYisoRS.  —  Power  of  board  of  superoisora  to  discharge  prisoner. —  The 
board  of  supervisors  have  no  power  to  discharge  a  prisoner  confined  upon 
commitment  for  assault  and  battery  in  a  criminal  action,  and  a  note  and 
mortgage  eiven  by  the  prisoner  to  the  county  board  to  pay  his  fine  and  costs 
is  void.  —  Board  of  Supervisors  Manitowoc  Oountv  v.  Sullivan  et  al..  Sup. 
Ct.  Wis.,  Wis.  Leg.  N.,  p.  125;  N.  W.  Rep.,  February  6,  1881. 

Suretyship.  —  Payment  of  less  than  one-half  of  debt  by  estate  of  insolvent 
co-surety — Contribution.  —  The  estate  of  an  insolvent  surety  which  yielded 
less  than  one-halt'  of  the  debt,  the  creditor  having  proved  against  that  estnte, 
is  not  entitled  to  contribution  from  the  co-surety.  — Apperson  a.  Wilbourn, 
Sup.  Ct  Miss.,  Rep.,  March  9,  1881,  p.  339. 

One  of  original  debtors  —  Notice  —  Release  —  Notes  given  for  debt  —  Res- 
ervation of  claim.  —  Of  several  original  debtors,  one  muy  contract  with  the 
others  that  they  shall  assume^the  common  debt,  and  upon  due  notice  to  the 
creditor  he  wilfacauire  the  rights  of  a  surety ;  but  the  notice  must  show  dis- 
tinctly the  changed  relations  of  the  debtors.  When  notes  are  taken  for  a 
debt,  the  surety  is  not  discharged  when  the  creditor  declares  that  he  accepts 
the  notes  **  upon  the  express  stipulation  that  the  sureties  shall  not  thereby 
be  released.'' — Palmer  v.  Purdv,  Ct.  App.  N.  Y.,  Rep.,  March  9,  1881,  p. 
843 ;  Week.  Jur.,  March  24,  1881,  p.  951. 

—  Undertaking  to  general  term  in  ejectment  —  Liability  for  waste  pendina 
appeal  to  Court  of  Appeals — Release  —  Penal  judgment — Notice. — A 
surety,  upon  appeal  to  tne  General  Term  in  an  action  in  ejectment,  whose 
obligation  covers,  as  of  course,  any  waste  committed,  will  be  liable  for  waste 
committed  pending  an  appeal  from  the  General  Term  to  the  Court  of  Appeals. 
Upon  the  nnal  disposition  of  the  cause,  the  obligation  of  the  surety  will  be 
discharged  after  due  notice  to  the  owner  to  take  possession  of  the  laud.  — 
Church  V.  Simmons,  Ct.  App.  N.  Y.,  Rep.,  March  16, 1881,  p.  876. 

Notice  to  mortgagee  to  foreclose.  —  The  notice  of  the  surety  to  the  prin- 
cipal should  be  such  as  that  the  creditor  can  know  from  the  notice  that  he 
is  callcNl  upon  by  it  to  choose  between  a  diligent  pursuit  of  the  principal 
debtor  and  a  reliance  upon  that  debtor  alone  for  ultimate  satisfaction  of  the 
debL  — Hunt  v.  Purdy,  Ct.  App.  X.  Y.,  Week.  Jur.,  March  24,  1881,  p.  946. 

See  Guaranty. 

Taxation.  —  Acquisition  of  bonds  by  insurance  company  —  Loan  distinguished 
from  purchase. — Acquisition  of  bonds  or  certificates  of  the  water  stock  of 
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the  city  of  Baltimore  b}'  a  foreign  insurance  company  doin^  buBiness  in  Hhis 
State,  Dv  the  investment  of  its  fi;ro88  premiums  received  m  this  State,  it  a 
loan,  and  not  a  purchase,  and  therefore  the  company  is  not  liable  for  the 
three  per  cent  tax  under  the  provisions  of  the  act  of  1878,  chap.  106.  —  The 
State,  to  use  of  J.  K.  Hines,  etc.,  v.  Insurance  Company  of  North  America, 
Baltimore  Ct  App.,  Md  L.  Rec,  March  12,  1881. 

—  Who  entitled  to  taxes  for  bridges  in  cities,  etc.  —  The  treasurer  of  the  com- 
missioners of  highways  of  the  town  of  Clinton,  in  which  the  city  of  Clinton 
is  located,  is  entitled  to  the  taxes  levied  and  collected  for  the  year  1879,  by 
the  commissioners  of  highways,  for  the  making  and  repairing  of  bridges  and 
other  purposes,  under  sect.  119  of  an  act  in  reference  to  roads  and  bridges, 
and  not  the  city  of  Clinton.  — Trustee,  etc.,  Britton  v.  City  of  Clinton.  Ct^ 
App.  Third  Dist.  III.,  Ch.  Leg.  N.,  March  5, 1881,  p.  202. 

—  Valuation  of  capital  stock  by  State  board  —  Decision  of  the  Supreme  Court 
of  Illinois.  — In  the  CHse  of  Porter  v.  Rockford,  Rock  Island  and  St.  IjOUis 
Kailroad  Company,  76  III.  661,  and  subsequent  cases,  as  to  the  validity  of  the 
rules  adopted  by  the  State  Board  of  Equalization  for  ascertaining  tlie  value 
of  the  capital  stock  of  railroad  companies  for  taxation,  reaffirmed. — Chicago, 
Pekin  &  South-Western  R.  Co.  v.  Raymond  et  al..  Sup.  Ct  HI.,  Leg.  AaV., 
February  8,  1881,  p.  46. 

Income  not  a  direct  tax.  —  An  income  tax  is  within  the  category  of  an 
excise  or  duty,  and  is  not  a  direct  tax  within  the  meaning  of  the  United  States 
Constitution.  Direct  taxes,  within  the  meaning  of  the  Constitution,  are  only 
capitHtion  taxes,  as  expressed  in  that  instrument,  and  taxes  on  real  estMte. — 
Springer  ».  United  States,  U.  S.  Sup.  Ct.,  Ch.  Leg.  N.,  March  19,  1881, 
p.  217. 

^—  T<ixation  of  State  bonds  by  State.  —  Hartman  v.  Greenhow,  U.  S.  Sup.  Ct., 
Alb.  L.  J.,  March  26,  1881,  p.  249. 

Partnership  property  —  Excessive  assessment  —  Remedy.  —For  the  pur- 
poses of  taxation  a  firm  continues  to  exist  until  its  affairs  are  wound  up,  or 
until  the  firm  property  is  disposed  of;  and  its  dissolution  by  act  of  the  part- 
ners does  not  immediately  terminate  its  existence.  If  excessive  taxes  are 
assessed  on  any  property  of  a  firm  liable  to  taxation,  the  proper  remedv  is  by 
application  for  abatement  under  General  Statutes,  chap.  7,  sect.  4§ ;  and 
they  cannot  be  recovered  back  unless  wholly  illegal. — Oliver  t,  Lynn,  Sup. 
Jud.  Ct.  Mass.,  Rep.,  March  16, 1881,  p.  371. 

^-*  See  Real  Estate. 

Tax  Titls.  —  See  Mortgage. 

Tax  Sales.  —  Limitations — Recitals  in  deed— Color  of  title.  —  The  limita- 
tion in  the  tax  law  of  1878  does  not  apply  to  tax  sales  had  under  the  law  of 
1876.  A  deed  by  a  county  auditor,  made  m  1865,  recited  that,  **  whereas  the 
treasurer  of  the'  County  of  Rice,  in  the  State  of  Minnesota,  did,  on  the  flfth 
day  of  June,  in  the  year  one  thousand  ei^ht  hundred  and  sixty-two,  at  the 
auditor's  office  in  the  town  of  Faribault,  in  said  county,  in  conformity  with 
all  the  requisitions  of  the  several  acts  in  such  cases  made  and  provided,  ex- 

Sose  to  public  sale  a  certain  tract  of  land,  [describing  it]  for  the  sum  of  six 
oUars,  being  the  amount  of  taxes  for  the  year  one  thousand  eight  hundred 
and  sixty-one;  and  whereas,  at  the  time  and  place  aforesaid,  said  land  was 
not  sold',  for  want  of  bidders,  and  whs  therefore  declared  and  became  for- 
feited to  ihe  State  of  Minnesota."  It  then  recited  the  payment,  by  the 
Cntee  in  the  deed,  into  the  county  treasury,  of  the  costs  and  taxes  on  the 
il,  and  the  issuance  to  him  of  a  certificate  thereon.  The  auditor  made  the 
deed  as  of  lands  forfeited  to  the  State.  Held,  that  the  deed  does  not  show 
the  lands  to  have  been  forfeited,  because  it  does  not  show  authority  in  the 
county  treasurer  to  make  a  sale  for  tHxes,  and  the  deed  is  not  regular  on  its 
face. '  One  in  possession  of  real  estate  under  an  instrument  which,  upon  its 
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&ce,  does  not  appear  to  give  bim  any  title  or  rLrht  to  possession,  is  not  hold- 
ing under  color  of  title.  —  Mulcahy  v.  Florer,  Sup.  OU  Minn.,  N.  W.  Rep., 
February  26,  1881. 

TiLEORAPa.  —  Me8$affea  subject  to  proeesa  —  Obligation  of  secrecy  —  Effect 
of  rules  of  the  company  — Requisites  ofsubpcsna  duces  tecum. — Tel^praphic 
messages  are  not  privileged  communications,  and  are  not  exempt  from  the 
process  of  courts.  A  statute  subjecting  to  punishment  any  officer  dr  servant 
of  a  telegraph  company  who  discloses  the  contents  of  any  private  dispatch 
does  not  apply  to  a  case  where  the  dispatch  is  called  for  by  legal  process. 
Where  a  court  has  the  power  to  compel  an  officer  of  a  telegraph  company 
to  produce  certain  telegrams,  the  fact  that  the  rules  of  the  company  pronibit 
him  from  so  doing  will  not  excuse  him.  A  subpoBna  duces  tecum  for  the 
production  of  telegrams  must  describe  them  with  reasonable  certainty,  either 
DT  their  date,  title,  substance,  or  subject  matter.  A  call,  therefore,  in  a 
subpoena  issued  by  a  grand  jury  for  any  and  all  messages  passed  between 
certain  named  parties  during  the  last  fifteen  months,  is  insufficient.  —  Bx 
parte  Brown,  Sup.  Ct  Mo.,  Ky.  L.  Rep.,  February,  1881,  p.  106. 

TiTH.  —  See  Injunction  ;  Mortoaqx. 

Unitkd  Statxs.  —  See  Oommsrcial  Papbr. 

Yakiakcx.  —  See  Evtdkncb. 

VxirDOR's  LiXN.  —  Real  property  —  Assignment  of  contract  —  Purchase- 
money.  —  Upon  the  sale  of  real  property,  on  credit,  without  collateral  se- 
curity, the  vendor  has  a  lien  upon  the  same  for  the  unpaid  purchase-money, 
unless  it  was  waived  by  express  agreement  of  the  parties ;  and  such  lien 
exists  and  may  be  enforced  against  all  persons  claiming  under  the  vendee, 
with  notice  that  the  purchase-money  is  unpaid.  Assignment  and  acceptance 
of  a  contract  for  the  sale  of  real  property  does  not  make  the  assignee  person- 
ally liable  for  the  purchase-money  due  thereon;  and  as  against  him,  the 
vendor's  remedy  is  confined  to  the  enforcement  of  his  lien  on  tne  property.  — 
Coos  Bay  Wagon  Oo.  ».  Crocker,  U.  8.  Cir.  Ct  Dist  Or.,  Int.  Rev.  Rec, 
February  7,  1881,  p.  89. 

—See  Mortuaox. 

Waoirino.  —  See  Contract. 

Warranty.  —  See  Contraot. 

Will.  —  Construction  —  Abatement  —  Legacies.  —  Where  there  is  a  deficiency 
after  payment  of  debts,  expenses,  and  specific  legacies  to  pay  the  other  lega- 
cies, tne  rule  is  generally  tnat  the  loss  shall  be  borne  entirely  and  propor- 
tionally by  those  pecuniarv  legacies  which  are  general.  An  annuity  is  a 
general  legacy,  ana  must  abate  ratably  with  other  general  legacies.  Where 
lere  is  valuable  consideration  for  a  testamentary  gift,  such  legacy  will  be 
entitled  to  payment  over  general  legacies  which  are  mere  bounties.  A  gen- 
eral legacy  to  a  volunteer  will  not  be  exempt  from  abatement  as  being  applied 
to  any  particular  purpose,  unless  there  be  unequivocal  evidence  from  the  will 
that  the  testator  intended  a  priority.  The  presumption  is  against  such 
intent,  and  the  onus  lies  upon  the  party  to  make  out  his  case  by  conclusive 
proof.  In  order  to  prevent  a  legacy  from  lapsing  by  the  death  of  the  legatee 
Wore  the  testator's  death,  he  must  declare  in  his  will,  with  sufficient  clea> 
ness,  what  person  he  intended  to  substitute  for  the  le»itee  so  dyin^.  A  tes- 
tator provided:  "I  give  and  bequeath  $7,600  unto  A.  B.,  but  it  is  my  will 
that  whatsoever  amount  her  son  C.  D.  shall  owe  me,  principal  and  interest, 
shall  be  taken  to  have  been  so  much  paid  on  account  of  said  legacy,  and  his 
notes  shall  be  handed  over  to  her  or  her  representatives."  Held^  in  the 
absence  of  other  evidence  as  to  the  testator's  intent,  that  this  clause  did  not 
contain  sufficient  to  prevent  a  lapse  of  the  legacy  to  A.  B.  bv  reason  of  her 
death  during  the  testator's  lifetime..  —  Appeafof  Trustees  of  Nuir,  Sup.  Ct. 
Pfc,  W.  N.  C.  March  24,  1881,  p.  620. 
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FRAUDULENT   MORTGAGES    OF  MERCHANDISE. 

A  recent  number  of  the  Review'  contained  an  article  by 
a  distinguished  author  on  the  subject  of  mortgages,  wherein 
he  sought  to  maintain  that  a  mortgage  of  personal  property  — 
as,  a  stock  of  merchandise  —  which  permits  the  mortgageor 
to  retain  possession  and  dispose  of  it  in  the  usual  course 
of  trade  is  not  necessarily  fraudulent  upon  its  face.  The 
rule  contended  for  by  the  writer  of  an  earlier  paper  in  the 
Review,  entitled  "An  American  View  of  Twyne's  Case," 
is  stoutly  denied,  and  an  array  of  authorities  is  presented  in 
confirmation  of  the  position  thus  assumed,  which  certainly 
lend  it  strong  support  if  their  number  and  titles  are  alone 
considered. 

The  writer  asserts  that  a  mortgage  of  the  description 
referred  to  is  not  necessarily  fraudulent.  This,  broadly 
stated  and  without  qualification,  is  the  one  position  which 
he  seeks  to  maintain.  Has  the  attempt  been  successful? 
It  is  submitted  that  the  soundness  of  that  doctrine  has  not 
been  shown,  either  upon  principle  or  by  authority. 

An  article  in  the  nature  of  a  treatise  upon  any  branch 
of  the  law  should  aim  to  reach  only  such  legitimate  conclu- 
sions as  are  to  be  drawn  from  a  careful  and  impartial  con- 
sideration of  what  the  best  authorities  have  held,  with  no 
coloring  by  the  imagination  or  the  private  judgment  of  the 
writer,  save  when  the  latter  ventures  modestly  to  suggest. 
It  is  evident,  however,  that,  in  the  article  referred  to,  the 
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attitude  of  the  writer  is  that  of  a  retained  and  enthusiastic 
advocate  rather  than  that  of  an  impartial  and  unpartisaa 
judge.  However  this  may  be,  it  is  proposed  here  briefly  to 
consider  anew  the  question  involved  in  this  proposition,  or, 
rather,  to  follow  the  writer  and  attempt  a  solution  of  what 
is  really  the  doctrine  of  the  cases  he  cites ;  and,  unless  we 
greatly  mistake,  such  an  examination  will  demonstrate  the 
fallacy  of  his  proposition. 

The  attempt  made  in  that  article  was  simply  and  only  to 
show  that  the  rule  contended  for  in  the  previous  paper— 
which  invalidates  a  mortgage  of  merchandise  wherein  the 
mortgageor  is  permitted  to  retain  possession  and  dispose  of 
the  same  in  the  usual  course  of  trade-*- is  unsound,  and  has 
been  so  declared  by  the  best  authorities.     This  is  an  entirely 
different   proposition   from   that  fairly  deducible  from  the 
cases  cited,  namely,  that  "  a  reasonable  use  of  the  property^ 
would    not   be   incompatible  with  an   honest  purpose,  but 
would  rather  be  a  necessary  incident  flowing  from  the  right 
of  possession  under  the  law."     Nothing  beyond  this  is  estab- 
lished or  pretended  in  the  long  array  of  cases  cited.     And 
what  that  "  reasonable  use  "  is  understood  to  be,  is  aptly  illus- 
trated by  the  case  of  one  who  mortgages  a  livery-stable  of 
horses  and  carriages,  and  retains  possession  and  reasonable 
use  of  them.'     Indeed,  a  reasonable  use  would  be  an  indis- 
pensable necessity  to  possession  in  such  a  case.     But  does 
the  language  of  Torbert  v.  Hayden  furnish  authority  for  the 
doctrine  that  the  mortgageor  may  sell  the  stock  which  he 
is  permitted  thus  reasonably  to  use  ?     And  when,  upon  the 
strenjg^h  of  the  principle  evolved  from  this  case,  the  writer 
proceeds  to  say,  in  broad  and  unqualified  terms,  that  "there 
is  good  reason  why  the  mortgageor  of  a  stock  of  goods 
should  remain  in  possession  of  the  goods  and  continue  to 
sell  them  in  the  usual  course  of  trade,'*  it  is  nothing  more 
than  the  utterance  of  an  advocate,  however  learned  and 
accomplished. 

The  writer  referred  to  concedes  that  there  is  great  diver- 


'  Torbert  v.  Hayden,  11  Iowa,  435. 
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sity  of  doctrine  in  the  courts  of  this  country  upon  this  sub- 
ject. But  this  is  not  so  much  a  concession  as  it  is  a  positive 
assertion.  And,  keeping  in  view  the  full  import  of  the  pre- 
cise question  involved,  we  insist  with  great  respect  that  there 
is  not  such  great  diversity  of  doctrine.  It  is  fair  to  assume 
that  the  authorities  in  support  of  the  proposition  before  us 
have  been  assiduously  gathered,  so  that  there  will  be  nothing 
left  even  for  the  most  diligent  gleaner.  Modestly  following 
in  the  footsteps  of  the  learned  writer,  let  us  glance  at  the 
cases  which  have  been  cited  in  his  support,  and  ascertain 
whether  they  have  in  fact  come  to  his  aid. 

In  Alabama,  he  claims,  a  mortgage  which  reserves  the 
possession  of  the  goods  and  the  right  to  carry  on  the  busi- 
ness as  before  is  not  fraudulent  in  law.  But  we  are  not  so 
informed  in  the  case  cited.'  The  business  to  be  carried  on 
was  one  in  which  the  stock  was  not  of  a  salable  nature,  so 
that  it  could  readily  be  conducted  without  a  sale  of  the 
mortgaged  property. 

In  Georgia,  he  says,  the  Code  provides  that  a  mortgage 
may  cover  a  stock  of  goods  in  bulk,  but  still  changing  in 
specifics,  in  which  case  the  lien  is  lost  on  all  articles  dis- 
posed of  by  the  mortgageor  up  to  the  time  of  foreclosure, 
and  attaches  on  the  purchases  made  to  supply  their  place. 
Now,  it  is  not  questioned  that  the  Legislature  has  power  to 
make  such  a  provision  by  statute.  That  is  very  different 
from  demonstrating  that  such  a  mortgage  would  be  good 
independent  of  statute.  Indeed,  the  very  fact  of  an  inter- 
position by  the  Legislature  is  an  argument  of  the  strongest 
character,  according  to  well- understood  principles,  in  favor 
of  the  previous  existence  of  the  opposite  doctrine. 

In  Illinois,  the  writer  proceeds,  the  New  York  decisions 
are  followed,  holding  that  if  by  any  arrangement,  express 
or  implied,  the  mortgageor  is  permitted  to  continue  the  sale 
of  a  mortgaged  stock  of  goods  at  retail,  for  his  own  bene- 
fit, the  mortgage  is  unavailing  against  judgment  creditors. 
This  doctrine,  however,  it  is  said,  is  qualified  in  a  decision 

*  Constantine  v.  Twelves,  29  Ala.  607. 


208 


FRAUDULENT  MORTGAGES  OF  MERCHANDISE. 


upon  a  mortgage  which  provided  that  the  mortgageor  should 
retain  possession  and  use  until  default.  The  mortgageor 
accordingly  sold  a  part  of  the  property  and  appropriated 
the  proceeds.  It  was  held  that,  under  the  circumstances, 
the  sale  of  inconsiderable  parts  of  the  property  did  not  ren- 
der the  transaction  fraudulent.'  A  reference  to  that  case 
will  disclose  the  fact  that  the  written  permission  to  sell  was 
not  for  the  benefit  of  the  mortgageor,  but  on  account  of  the 
mortgagee  —  the  latter  to  receive  the  proceeds,  as  he  did. 
In  this  respect  the  case  was  distinguished  from  Barnet  v. 
Fergus,'  where  it  was  held  that  such  a  permission  was  prima 
facte  evidence  of  fraud. 

This  distinction  has  been  ignored  or  overlooked  by  our 
writer.  What  the  authorities  cited  do,  in  fact,  tend  to  estab- 
lish is  the  doctrine,  not  broadly  as  stated  by  him,  but  rather 
that  when  there  is  a  provision  that  the  proceeds  of  the 
sales  permitted  are  to  be  applied  to  tYi^  payment  of  the  mort- 
gage debt,  in  such  case  the  permission  does  not  necessarily 
raise  a  presumption  of  fraud.  This  distinction  should  be 
borne  in  mind.  It  runs  through  all  the  cases  cited  in  sup- 
port of  the  principle  in  question.  Of  course,  this  modified 
doctrine  is  not  without  plausibility.  But  in  citing  authori- 
ties in  its  support,  they  should  not  be  tortured  into  sus- 
taining something  entirely  different.  A  permission  to  the 
mortgageor  to  dispose  of  the  property  mortgaged,  and  use 
the  proceeds,  is  one  thing.  Such  a  permission,  with  the 
additional  provision  that  such  proceeds  shall  be  applied  to 
the  mortgage  debt,  is  quite  a  different  thing. 

But  to  proceed :  In  Indiana  it  is  declared,  he  says,  that  a 
mortgage  of  merchandise  which  contains  a  stipulation  that 
the  mortgageor  may  sell  the  property,  but  contains  no  cove- 
nant that  the  mortgageor  shall  apply  the  proceeds  to  the 
payment  of  the  mortgage  debt,  is  void  upon  its  face.  And 
the  authority  of  the  Supreme  Court  of  the  United  States  in 
Robinson  v.  Elliotts  is  referred  to,  wherein  Mr.  Justice  Davis 


«  Goodheart  v.  Johnson,  88  111,  58,  62. 
•  51  III.  352. 
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uses  this  language :  ''  We  are  not  prepared  to  say  that  a 
mortgage  would  not  be  sustained  which  allows  a  stock  of 
goods  to  be  retained  by  the*  mortgageor  and  sold  at  retail 
for  the  express  purpose  of  applying  the  proceeds  to  the  pay- 
ment of  the  mortgage  debt!'  And  he  adds,  with  good  reason, 
that  such  an  arrangement,  if  honestly  carried  out,  would  be 
for  the  mutual  benefit  of  the  mortgagee  and  creditors.  But 
the  learned  judge  discovers  that  there  are  other  features 
engrafted  on  the  mortgage  in  that  case  which  show  that 
other  considerations  than  the  security  of  the  mortgagee 
entered  into  the  contract.  Both  the  possession  and  right  of 
disposition  remained  with  the  mortgageor.  He  was  to  deal 
with  the  property  as  his  own ;  and  thus  the  mortgage,  instead 
of  being  directed  solely  to  the  bona  fide  security  of  the 
debt,  is  based  on  the  idea  that  it  may  be  indefinitely  pro- 
longed ;  and  so  the  court  held  it  to  be  fraudulent  on  its  face. 

In  Iowa,  a  chattel  mortgage  which  permits  the  mortgageor 
to  retain  possession  and  dispose  of  the  mortgaged  goods 
was  held  not  to  be  fraudulent  in  law,  but  oflfered,  at  most, 
only  a  prima  facie  badge  of  fraud,  which  might  be  removed 
by  proper  evidence.  The  case  referred  to  —  Torbert  v.  Hay- 
den '  —  disloses  the  fact  that  the  general  doctrine  to  the  con- 
trary was  not  questioned,  but  that  it  would  not  apply  by 
reason  of  the  peculiar  provisions  of  the  Iowa  statute. 

In  Kentucky,  the  case  cited  is  Ross  v,  Wilson,"  wherein 
the  court  says  that  a  mortgage  which  permits  the  mort- 
gageor to  retain  possession  and  sell  and  replenish  the  stock 
in  his  hands,  without  accounting  to  the  mortgagee,  is  not 
fraudulent  per  se.  The  facts  of  this  case  are  not  stated,  and 
the  advocates  of  the  doctrine  in  question  are  fairly  entitled  to 
the  logic  of  this  language,  so  far  as  that  State  is  concerned. 

In  Maine,  the  question  of  fraud  in  a  mortgage  which 
allowed  the  mortgageor  to  retain  possession  and  dispose 
of  it  is  one  for  the  jury.^  This  is,  however,  with  the  proviso 
that  such  possession  be  not  inconsistent  with  the  security  of 
the  mortgagee.     Can  it  be  said  that  permission  to  the  mort- 

'  II  Iowa,  435.  *  7  Bush,  29.         3  Stedman  v.  Vicking,  42  Me.  132. 
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gilgeor  to  sell  the  mortgaged  property  and  apply  the  pro- 
ceeds to  his  own  use  is  consistent  with  the  security  of  the 
mortgagee  ?  * 

Passing  over  the  cases  in  Minnesota,  Missouri.  Nebraska, 
New  Hampshire,  New  York,  Ohio,  Tennessee,  Texas,  Wis- 
consin, and  Virginia,  in  which  this  writer  concedes  that  the 
) .  doctrine  held  is  entirely  adverse  to  him,  let  us  give  attention 

alone  to  those  States  in  which  he  claims  the  support  of  the 
authorities. 

One  of  these  is  Massachusetts.  In  the  first  case —  Sleeper 
V.  Chapman  * — it  was  said  that  a  mortgage  of  property  con- 
sisting in  part  of  groceries,  conditioned  that  the  mortgageor 
shall  not,  except  with  the  consent  of  the  mortgagee,  sell  or 
remove  the  same,  is  not  necessarily  given  in  fraud  of  credi- 
tors because  it  also  provides  that  the  mortgageor  may  retain 
possession  and  use  and  enjoy  the  same.  Nor  can  the  con- 
sent of  the  mortgagee  that  the  mortgageor  might  sell  and 
consume  the  property  be  inferred.  If  this  case  means  any- 
thing it  implies  clearly  that,  had  there  been  any  such  con- 
sent, it  would  have  changed  the  decision.  This  citation 
certainly  is  not  fortunate.  So,  in  Robbins  ?:/.  Parker  ^  it  is 
said  that  articles  in  their  nature  consumable  by  use  may  be 
mortgaged  without  imputation  of  fraud,  provided  they  are  not 
to  be  used,  and  are  kept  without  damage  until  the  debt  is 
payable.  But  if  they  are  perishable,  and  cannot  be  so  kept, 
or  if  they  are  mortgaged  under  an  agreement  or  undertaking 
that  they  may  be  used  and  consumed  by  the  mortgageor, 
the  transaction  will  be  considered  as  collusive  and  fraudu- 
lent.    So  much  for  Massachusetts. 

The  cases  in  Michigan,  we  may  concede,  go  a  great  way 
toward  the  doctrine  contended  for.  Not  having  the  reports 
of  this  State  at  hand,  we  are  obliged  to  accept  the  conclu- 
sions stated,  without  comment. 

In  Mississippi  the  rule  is  stated  as  follows :  ^  "A  mortgage 
of  personal  property   the   use   of  which  involves  its    con- 

«  Brinley  v.  Spring,  7  Me.  241.        «  121  Mass.  404.         3  3  Mete  117. 
4  Ewing  V,  Cargill,  13  Smed.  &  M.  79;   11  Smed.  &  M.  469. 
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sumption  is  not  in  itself  fraudulent,  unless  the  use  of  it  is 
expressly  reserved  in  the  deed."  This  is  precisely  what  we 
are  contending  for,  and  the  case  can  scarcely  be  regarded 
as  authority  for  the  opposite  doctrine. 

In  New  Jersey  it  is  said  that,  in  a  mortgage  by  a  merchant 
or  manufacturer,  of  his  stock  of  goods,  permission  given  to 
the  mortgageor  to  remain  in  possession,  selling  and  disposing 
of  his  stock  without  restriction,  is  only  evidence  of  fraud.* 

In  North  Carolina  the  courts  declare "  that,  "  in  case  the 
mortgageor  is  not  required  to  account  for  the  proceeds  of 
the  sales,  such  proceeds  belong  substantially  to  him,  to  be 
expended  or  applied  as  he  pleases.  In  the  meantime,  the 
stock  is  secure  from  the  reach  of  creditors.  *  ♦  *  The 
testimony  of  the  mortgagee  that  an  intent  to  favor  the  mort- 
gageor or  defraud  his  creditors  was  not  in  his  mind  at  the 
time,  is  not  sufficient  to  remove  the  presumption  of  fraud 
arising  from  the  instrument  itself,  ♦  ♦  ♦  if  the  law  ad- 
judges the  effect  of  a  transaction  to  be  to  delay  or  defraud 
creditors,  it  is  to  be  regarded  as  fraudulent,  although  this 
may  not  hatfe  been  the  intention** 

The  last  State  upon  which  the  writer  relies  is  Rhode 
Island.^  But  the  sequel  will  show  that  he  has  miscalculated 
even  here.  To  quote  his  own  language  respecting  the  doc- 
trine of  the  Rhode  Island  courts,  "Although  a  mortgage 
of  a  manufacturer  or  trader's  stock  of  goods,  together  with 
all  additions  that  might  be  made,  is  in  itself  ineffectual  to 
vest  in  the  mortgagee  a  legal  title  to  the  property  after 
acquired,  yet  if  the  mortgagee  take  possession,  under  the 
mortgage,  of  property  after  it  has  been  acquired,  by  the 
mortgageor,  the  title  vests  in  the  mortgagee.  Without  such 
a  possession,  a  court  of  equity  would  establish  the  mortgage 
lien  upon  the  property  subsequently  acquired." 

What  of  it  ?  It  is  equally  true  that  water  will  run  down- 
hill, or  that  six  and  nine  are  fifteen.     What  has  the  language 


'  Runyon  v»  Groshon,  12  N.  J.  Eq.  86. 
*  Chatham  v.  Hawkins,  76  N.  C.  335. 
3  Williams  v.  Winsor,  12  R.  I.  — . 
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quoted  to  do  with  the  point  under  consideration,  which  is 
whether  permission  to  the  mortgageor  to  sell  the  mortgaged 
property  and  apply  the  proceeds  to  his  own  use  does  or 
does  not  vitiate  the  mortgage.  The  Rhode  Island  utter- 
ance is  laconically  summed  up,  also,  with  the  observation, 
"  No  question  of  fraud  was  raised." 

We  have  thus  reviewed  the  authorities  cited ;  and,  in  view 
of  the  declarations  of  the  courts  in  these  very  States,  we 
ask  what  foundation  there  is  for  the  assertion  that  *'  the 
courts  of  twelve  American  States  hold  to  the  doctrine  that 
a  mortgageor's  possession  of  mortgaged  goods,  with  a  power 
of  sale  and  disposal,  does  not  make  the  transaction  fraudu- 
lent per  se  ?  "  These  States,  it  is  said,  are  Alabama,  Georgia, 
Iowa,  Kentucky,  Maine,  Maryland,  Massachusetts,  Michigan, 
Mississippi,  New  Jersey,  North  Carolina,  and  Rhode  Island. 
There  has  been  no  attempt  made  by  the  present  writer  to 
examine  the  decisions  of  courts  of  the  States  named,  save 
in  the  cases  cited  in  the  article  under  consideration,  for  he 
has  doubtless  cited  the  cases  most  favorable  to  his  view. 
The  clear  and  unmistakable  teaching  of  these  cases  in  every 
State  save  Kentucky  and  Michigan,  and  possibly  New  Jer- 
sey, we  find,  is,  that  such  a  permission  or  power  in  a  chattel 
mortgage  of  salable  property  renders  it  void  upon  its  face. 
Only  these  three  States,  according  to  his  own  showing,  sup- 
port the  unqualified  doctrine  for  which  he  contends. 

So  much,  then,  for  the  authorities.  It  is  not  within  the 
purview  of  this  article  to  discuss  the  reasonableness,  or  other- 
wise, of  the  rule  which  they  announce.  But  upon  this  phase 
of  the  question  this  may  be  said,  in  addition :  What  is  the 
nature  and  purpose  of  a  mortgage  of  chattels  ?  From  its 
very  nature,  it  is  designed  as  a  security  in  the  hands  of  the 
mortgagee  for  the  debt  due  from  him  who  executes  it. 
Now,  if  the  latter,  by  permission  of  the  mortgagee,  either 
express  or  implied,  takes  the  property  into  his  own  posses- 
sion, to  sell  and  dispose  of  it  at  his  pleasure,  and  appropriate 
the  proceeds  to  his  own  use,  is  it  not  at  once  apparent  that 
the  mortgage  is  no  security  at  all ;  that,  in  short,  its  very 
office  is  subverted  ?     Can  there  be  any  clearer  or  more  con- 
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vincing  evidence  of  some  ulterior  purpose  —  some  design 
other  than  the  security  of  the  mortgage  debt  —  than  is  con- 
tained   in  the  very  fact  of  such  permission   having  been 
reserved  or  given  ?     Such  a  provision  defeats  by  its  terms 
the  sole  lawful  purpose  for  which  the  mortgage  exists,  if  it 
were  honestly  purposed  to  provide  a  security  which  should 
subsist  until  the  payment  of  the   debt.     When   the   mort- 
gageor  himself  is  allowed  to  sell  or  dispose  of  the  property 
upon  his  own  account,  the  question  will  be  sharply  asked, 
Why  give  a  mortgage  at  all,  if  not  to  secure  the  creditor  ? 
When  the  mortgagee,  therefore,  expressly  assents  to  such  a 
disposition,  it  can  only  be  upon  the  theory  that  the  transac- 
tion was  designed  to  operate  according  to  its  natural  effect, 
as  a  fraud.     The  article  in  question  concedes  the  force  of 
this  reasoning.      "The  strongest  argument,"  it  proceeds," 
"  against  the  validity  of  a  mortgage  which  permits  the  mort- 
gageor  to  make  sales  of  the  goods  embraced  in  it  is,  that  a 
power  in  the  mortgageor  to  dispose  of  the  property  for  his 
own  benefit  makes  him  the  substantial  owner  of  the  prop- 
erty."    And  again :  "  It  may  be  that  a  power  reserved  to  the 
mortgageor  to  dispose  of  the  entire  stock  of  goods  abso- 
lutely, for  his  own  benefit,  might  well  be  regarded  as  render- 
ing the  instrument  void.     The  grant  might  well  be  regarded 
as  nugatory.     Such  a  reservation,  moreover,  would  bear  upon 
its  face  the  badge  of  fraud."     But  it  is  urged  that  there  is  a 
distinction  between  a  power  of  absolute  sale  in  bulk,  and 
authority  to  sell  small  portions  from  time  to  time.     It  is  said 
that  the  power  of  disposal  on  the  part  of  the  mortgageor 
which  is  contended  for  is  not  a  power  to  sell  the  entire  prop- 
erty at  once,  and  wholly  defeat  the  mortgage,  but  to  sell  in 
the  ordinary  and  usual  course  of  trade.     This  distinction  is 
fanciful.     What  difference  can  it  make,  as  respects  the  secu- 
rity and  contintiance  of  the  mortgaged  property,  whether  it 
be  sold  at  once  and  altogether,  or  at  different  times  and  in 
small  quantities  ?     Manifestly,  the  poison  which  vitiates  the 

»  Page  653, 
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transaction  lies  in  the  permission  to  the  mortgageor  to  dis- 
pose of  the  property  at  all  for  his  own  benefit. 

The  rule  clearly  deducible  from  the  American  cases  is 
directly  the  opposite  of  that  for  which  the  writer  in  question 
so  warmly  contends.  These  cases  positively  announce  the 
doctrine  that  mortgages  of  merchandise  which  provide  that 
the  mortgageor  may  remain  in  possession  and  sell  in  the 
usual  course  of  trade,  and  without  a  provision  that  he  shall 
apply  the  proceeds  to  the  payment  of  the  mortgage  debt,  is 
fraudulent  and  void  on  its  face.  The  rule  undoubtedly  is, 
that  the  mortgage  will  not  be  necessarily  fraudulent  when 
there  is  a  provision  that  the  proceeds  of  sales  made  by  the 
mortgageor  shall  be  applied  to  the  payment  of  the  debt  due 
the  mortgagee.  Such  a  provision  prevents  the  otherwise 
necessary  inference  that  permission  to  sell  defeats  the 
obvious  and  legitimate  purpose  of  the  mortgage.  On  the 
contrary,  it  upholds  and  effectuates  that  purpose.  This  is 
the  present  teaching  of  the  American  cases. 

Ed.  J.  Maxwell. 
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THE  AUTHORITY  IN  THE  UNITED  STATES 
COURTS  OF  STATE  CONSTRUCTIONS  OF  THE 
LAW  OF  MUNICIPAL   BONDS. 

The   amount  of  municipal   indebtedness   in   the   United 
States,  which,  though  of  recent  creation,  had  in  1876  reached 
the  enormous  sum  of  $900,000,000,  as  estimated  by  Judge 
Dillon,  and  which  is  still  increasing  in  volume,  has  made  the 
subject  of  municipal  bonds  one  of  very  great  public  and 
private    importance.     The   traditional  objects  of  municipal 
governments  are   confined   to   local   matters   affecting   the 
health,  comfort,  education,  and  security  of  the  people  within 
the  municipal  bounds.     They  are  created  as  mere  subordi- 
nate agencies  of  the  State,  from  whose  legislation  they  derive 
existence,  for  the  more  convenient  execution  by  the  State  of 
its  powers  of  local  government.     It  would  seem,  therefore* 
that  what  the  State  was  prohibited  by  its  constitution  from 
doing  it  could  not  do  indirectly  through  municipal  corpora- 
tions created  by  it,  and  which  can  exercise  no  powers  not 
derived  from  the  State.     But  in  States  whose  constitutions 
forbid  the   creation   of  State   debts   for  works  of  internal 
improvement,  or  for  subscriptions  to  corporate  stock,  or  for 
aiding  companies  to  construct  railroads,  or  other  like  works, 
there  has  grown  up  a  theory  that  what  the  State  cannot  do 
directly  it  may  do  indirectly  through  its  municipal  corpora- 
tions, though  the  latter  exist  only  at  the  will  of  the  State 
and  as  parts  of  the  State  organization.     The  object  of  the 
constitutional   prohibitions   referred   to  was  to  restrain  the 
creation  of  public  indebtedness.     But  under  this  new  theory 
the   result  has   been   the   issue  df  public  bonds  of  vastly 
greater  amount,  in   the   aggregate,  than  would  have  been 
authorized  in  the  form  of  State  bonds ;  because  in  that  form 
the  consolidated  liability  would  have  sooner  attracted  general 
attention,  and  the  larger  experience  and  better  judgment  of 
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the  general  officers  of  the  State,  and  the  discussions  in  the 
legislature  and  public  press  of  the  merits  and  demerits  of 
enterprises  soliciting  public  aid,  would  have  better  protected 
the  tax-payers  from  the  reckless  issue  of  municipal  obliga- 
tions and  the  frauds  connected  therewith,  to  which  municipal 
corporations   have   been  in  too   many  cases  an  easy  prey. 
Many  communities  have  had  presented  to  them  the  dread 
alternative  of  repudiation  of  claims  which,  however   ques- 
tionable their  origin,  have  been  largely  transferred  to  inno- 
cent  holders,  or  submission   to   the  burdens  of  an  almost 
intolerable  taxation  for  expenditures  the  authority  for  which 
was  at  least  doubtful,  and  which  have  not  borne  the  fruits 
promised.     The   result   has   been    innumerable    litigations. 
The  courts  have  been  pressed  on  the  one  side  with  the  laud- 
able desire  to  prevent  the  repudiation  of  contracts  in  which 
large  investments  have  been  made,  and  on  the  other  with  the 
important  duty  of  restraining  municipal  action  within  the 
bounds  of  lawful  authority.     In  these  litigations  serious  con- 
flicts of  opinion  have  arisen  between  the  Federal  and  the 
State  courts  respecting  the  law  determining  the  validity  of 
such  bonds,  and  in  some  States  the  unhappy  spectacle  has 
been  witnessed  of  two  }udicial  jurisdictions,  acting  within 
the  same  territory  and  claiming  concurrent  authority,  one 
holding  certain  classes  of  municipal  bonds  to  be  void,  on  the 
ground  that    no   valid    law   authorized  their  issue,  and  the 
other  judicial  organization  holding  with  equal  confidence  and 
persistence  that  bonds  of  the  same  class  are  valid,  on  the 
ground  that  what  the  State  courts  have  held  to  be  no  law  of 
the  State  is  a  law  of  the  State,  with  no  common  recognized 
arbiter  to  settle  the  conflict,  because  the  subject  in  contro- 
versy is   not   dependent   on   the    Constitution,   statutes,  or 
treaties  of  the  United  States.     It  seems  plain   that  if  our 
judicial  system,  as  it  now  exists,  does  not  afford  some  single, 
ultimate  tribunal  for  ascertaining  and  declaring  what  is  the 
law  of  the  State  on  a  subject  of  great  importance,  whose 
decision  shall  be  authoritative  in  all  tribunals,  whether  State 
or  national,  sitting  within  the  State,  some  statutory,  or,  if 
need  be,  some  constitutional  amendment  should  be  adopted 
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to  remedy  the  evil.     For,  as  was  said  by  Mr.  Justice  Bradley 
in  delivering  the  opinion  of  the  court  in  Township  of  South 
Ottawa  V.  Perkins:*  "It  would  be  an  intolerable  state  of 
things  if  a  document  purporting  to  be  an  act  of  the  legis- 
lature could  thus  be  a  law  in  one  case  and  for  one  party,  and 
not  a  law  in  another  case  and  for  another  party ;  a  law  to-day 
and  not  a  law  to-morrow ;  a  law  in  one  place  and  not  a  law 
in  another  place  in  the  same  State."     In  organizing  the  Fed- 
eral courts,  the  First  Congress  of  the  United  States  provided, 
in  the  thirty-fourth  section  of  the  Judiciary  Act,  that  "  the 
laws  of  the  several  States,  except  where  the  Constitution, 
treaties,  or  statutes  of  the  United  States  otherwise  require  or 
provide,  shall  be  regarded  as  rules  of  decision  in  trials  at 
common  law  in  the  courts  of  the  United  States,  in  cases 
where  they  apply ; "  and  this  statutory  requirement  is  still  in 
force.     It  has  been  uniformly  held  by  the  Supreme  Court  of 
the  United  States  that  the  constitutions  of  the  States  are 
"laws  of  the  several  States,"  within  the  meaning  of  this  act 
of  Congress  and  within  the  meaning  of  the  Federal  Consti- 
tution. 

It  was  settled  at  an  early  day,  and  has  long  been  a  funda- 
mental idea  in  American  jurisprudence,  that  it  belongs  to  the 
judicial  department  of  the  nation  to  construe  and  finally 
determine  the  meaning  and  effect  of  the  Constitution  and 
statutes  of  the  United  States,  and  that  in  like  manner  it 
belongs  to  the  judicial  department  of  the  government  of 
each  State  to  ascertain  and  finally  determine  the  construc- 
tion and  effect  of  the  constitution  and  statutes  of  the  State  ^ 
when  not  in  conflict  with  the  Constitution,  treaties,  and 
statutes  of  the  United  States,  and  that  the  determination  so 
reached  in  either  case  is  conclusive  in  all  other  courts  and 
jurisdictions. 

In  the  judgment  of  the  Supreme  Court  of  the  United 
States  the  same  conclusion  must  have  been  reached  upon 
general  principles,  independent  of  the  requirements  of  the 
Judiciary  Act.  Chief  Justice  Marshall,  in  1825,  in  Elmen- 
dorf  V.  Taylor,"  with  the  sanction  of  all  the  judges  of  the 

'  94  U.  S.  267.  •  10  Wheat.  159. 


2l8 


THE    LAW    OF    MUNICIPAL    BONDS. 


Supreme  Court,  said:  "This  court  has  uniformly  professed 
its  disposition,  in  cases  depending  on  the  laws  of  a  particular 
State,  to  adopt  the  construction  which  the  courts  of  the  State 
have  given  to  those  laws.  This  course  is  founded  on  the 
principle,  supposed  to  be  universally  recognized,  that  the 
judicial  department  of  every  government,  where  such  depart- 
ment exists,  is  the  appropriate  organ  for  construing  the 
legislative  acts  of  that  government.  Thus,  no  court  in  the 
universe  which  professed  to  be  governed  by  principle  would, 
we  presume,  undertake  to  say  that  the  courts  of  Great  Britain, 
or  of  France,  or  any  other  nation,  have  misunderstood  their 
own  statutes,  and  therefore  erect  itself  into  a  tribunal  to  cor- 
rect such  misunderstanding.  We  receive  the  construction 
given  by  the  courts  of  the  nation  as  the  true  sense  of  the 
law,  and  feel  ourselves  no  more  at  liberty  to  depart  from  that 
construction  than  to  depart  from  the  words  of  the  statute. 
On  this  principle,  the  construction  given  by  this  court  to  the 
Constitution  and  laws  of  the  United  States  is  received  by  all 
as  the  true  construction ;  and,  on  the  same  principle,  the  con- 
struction given  by  the  courts  of  the  several  States  to  the 
legislative  acts  of  those  States  is  received  as  true  unless  they 
come  in  conflict  with  the  Constitution,  treaties,  or  laws  of 
the  United  States." 

In  1862,  in  Leffingwell  v,  Warren,'  the  Supreme  Court, 
speaking  by  the  same  learned  judge  who  prepared  the  opin- 
ion in  Pine  Grove  v,  Talcott.  said,  as  it  had  many  times 
before  and  has  many  times  since  said,  that  "  the  construction 
given  to  a  statute  of  a  State  by  the  highest  judicial  tribunal 
of  such  State  is  regarded  as  part  of  the  statute,  and  is  as 
binding  on  the  courts  of  the  United  States  as  the  text." 

There  is  probably  no  proposition  of  law  sustained  by  a 
greater  number  of  decisions  of  the  Supreme  Court  of  the 
United  States  than  are  those  above  set  forth.  But  it  seems 
to  have  been  supposed  by  many  persons  that  as  to  municipal 
bonds  the  Supreme  Court,  in  Pine  Grove  v,  Talcott,*  aban- 
doned these  doctrines  of  the  law  and  asserted  the  right  in 
the  Federal  courts,  in  such  cases,  to  disregard  the  judgment 

»  2  Black,  603.  a  19  Wall.  666. 
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of  the  highest  court  of  a  State  holding  one  of  the  statutes 
of  the  State  to  be  void  because  repugnant  to  the  State  con- 
stitution, although  the  State  decisions  on  the  subject  had 
been  consistent  and  uniform,  and  though  the  statute  and  case 
presented  no  Federal  question  proper  for  the  appellate  juris- 
diction of  the  Federal  Supreme  Court  from  the  courts  of  the 
State.     The  judgment  in  that  case  has  been  supposed  to 
assert  the  right  in  the  Federal  courts  to  uphold  and  enforce 
as  valid  a  statute  of  a  State  which  the  judicial  department  of 
the  same  State  has  always  held  to  be  unconstitutional  and 
void.     There  is  undoubtedly  language  in  the  opinion  in  that 
case  which   gives  some  ground  for  the  supposition   above 
referred  to,  but  it  seems  to  the  writer  of  this  article  to  be  a 
misconception  of  the  position  of  the  court. 

If,  however,  that  case  is  to  be  construed  as  asserting  the 
broad  doctrine  which  has  been  claimed  for  it,  it  cannot  be 
reconciled  with  many  subsequent  decisions  of  the  court  by 
which  it  has  declared  itself  bound  by  the  constructions  which 
the  highest  court  of  the  State  has  uniformly  given  to  its  own 
constitution  and  laws,  where  no  Federal  question  is  con- 
cerned.    Some  of  these  later  cases  are  cited  below.* 

It  was  held  in  Railroad  Company  v,  McClure,*  that  a  de- 
cision of  the  Supreme  Court  of  Iowa  holding  municipal 
bonds  to  be  void  on  the  ground  that  the  State  statute  under 
which  they  were  issued  was  a  violation  of  the  State  Consti- 
tution, is  not  within  the  appellate  jurisdiction  of  the  Federal 
Supreme  Court,  and  is  not  within  the  constitutional  inhibition 
restraining  States  from  impairing  the  obligation  of  contracts, 
though  at  the  time  of  the  issue  of  the  bonds  the  Supreme 
Court  of  Iowa  held  similar  legislation  to  be  constitutional. 

"  Township  of  Elmwood  v.  Marcy,  92  U.  S.  294;  County  of  Leavenworth  v. 
Barnes,  94  U.  S.  71 ;  Park  v.  Railroad  Co.,  94  U.  S.  178 ;  Stone  ».  Wisconsin,  94 
U.  S.  183;  Township  of  East  Ottawa  v.  Skinner,  94  U.  S.  257;  Town  of 
South  OtUwa  V.  Perkins,  94  U.  S.  267-269,  272  ;  Boyd  v.  Alabama,  94 
U.  S.  649;  Cass  County  f.  Johnston,  95  U.  S.  369;  Davis  v,  Briggs,  97  U.S. 
^11  f  63S;  Bailey  v.  Magwire,  22  Wall.  216;  Adams  v,  Nashville,  95  U.  S.  19; 
Fairfield  v.  County  of  Gallatin,  100  U.  S.  47 ;  Douglas  v.  Pike  County,  loi 
U.  S.  677 ;  Scipio  ».  Wright,  loi  U.  S.  665,  675,  676;  Missouri  v,  Lewis,  loi 
U.  S.  22,  30,  31.  «  10  Wall.  511. 
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In  Township  of  Elmwood  v,  Marcy,'  counsel  cited  Pine 
Grove  v,  Talcott,  and  asked  the  court  to  disregard  the  con- 
struction which  the  Supreme  Court  of  Illinois  had  given  to 
the  Constitution  of  that  State  in  a  town-bond  case ;  but  the 
court  nevertheless  held  itself  bound  by  the  State  decision, 
though  the  point  was  sharply  presented  by  the  dissenting 
minority  that  the  State  construction  was  not  given  until  after 
the  bonds  in  the  case  of  Elmwood  v,  Marcy  were  issued. 
The  court  said  :  "  We  have  always  followed  the  highest  court 
of  a  State  in  its  construction  of  its  own  constitution  and  laws. 
It  is  only  when  they  have  been  construed  differently  at 
different  times  that,  in  cases  like  this,  we  have  adopted  as  a 
rule  of  action  the  first  decision  and  rejected  the  last."  And, 
in  conformity  with  the  State  construction  so  given,  the  court 
held  the  bonds  to  be  void. 

The  bonds  in  controversy  in  Pine  Grove  v.  Talcott  were 
issued  by  a  Michigan  township  to  aid  a  Michigan  railroad 
company  in  constructing  a  railroad.  The  question  in  the 
case  was  whether  the  Michigan  statute  which  professed  to 
authorize  the  issue  of  the  bonds  was  repugnant  to  the  State 
Constitution.  It  was  claimed  on  the  part  of  the  township 
that  the  decisions  of  the  highest  court  of  the  State,  in  The 
People  V.  Salem  *  and  Bay  City  v.  State  Treasurer,^  conclu- 
sively established  the  proposition  that  the  statute  was  uncon- 
stitutional. The  Supreme  Court  of  the  United  States  re- 
fused to  follow  those  decisions  in  that  case,  and  held  the 
statute  to  be  constitutional  and  valid.  Mr.  Justice  Swayne, 
in  delivering  the  opinion,  said :  "  The  question  before  us  be- 
longs to  the  domain  of  general  jurisprudence.  In  this  class 
of  cases  this  court  is  not  bound  by  the  judgments  of  the 
courts  of  the  States  where  the  case  arises.  Here  commer- 
cial securities  are  involved.  When  the  bonds  were  issued, 
there  had  been  no  authoritative  intimation  from  any  quarter 
that  such  statutes  were  invalid." 

If  the  last  sentence  was  deemed  material  it  was  inaccu- 
rate, for  the  legislative  journals  show  repeated  effectual  vetoes 
of  similar  legislation  by  a  former  governor  of  the  State,  on 


» 92  U.  S.  289. 


■  20  Mich.  452. 


3  23  Mich.  499. 
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the  ground  that  it  was  in  violation  of  the  State  Constitution, 
and  the  State  court  could  give  no  intimation  until  the  ques* 
tion  came  before  it  for  decision.     But  aside  from  this,  the 
language    quoted,  standing   by  itself,  and   considering   the 
actual  decisions  of  the  State  court,  would  seem  at  first  view 
to  cut  up  by  the  roots  the  former  doctrine  of  the  United 
States  courts  on  the  subject.     The  Supreme  Court  of  Mich- 
igan, in  The  People  z^.  Salem,  held  the  legislation  in  question 
to  be    unconstitutional,  because   the   issuing   of  municipal 
bonds  to  be  paid  by  taxation  was  an  exercise  of  the  taxing 
power,  which  could  be  authorized  for  public  and  nuinicipal 
purposes  only,  and  the  aiding  of  a  private  corporation  to 
construct  a  railroad  across  the  State  was  not  such  a  purpose. 
But  the  leading  opinion,  in  which  the  majority  of  the  court 
concurred,  in  commenting  upon  the  decisions  of  other  States 
in  which  such  legislation  had  been  held  valid,  stated  that 
"  those  decisions  which ^are  best  reasoned  rest  plainly  upon 
the  doctrine  that  the  State,^having  within  itself  unlimited  au- 
thority to  aid  works  of  internal  improvement,  may  use  its 
municipal  bodies  as  agencies  for  that  purpose,"  and  pointed 
out  that  **  such  a  doctrine  is  precluded  by  express  provision 
of  the  Constitution  of  Michigan."     In  the  subsequent  cases 
of  Bay  City  v.  State  Treasurer'  and  Thomas  v.  Port  Huron,* 
and   other    cases,  the    State '  court   gave    construction    to 
sects.  7,  8,  and  9  of  Art.  XIV.  of  the  Michigan  Constitu- 
tion, which  expressly  prohibit  the  State  from  being  a  party 
to  or  interested  in  any  work  of  internal  improvement,  and 
from  engaging  in  or  carrying  on  any  such  work,  except  in 
the  expenditure  of  grants  to  the  State,  and  from  subscribing 
to  or  being  interested  in  the  stock  of  any  company,  associa- 
tion, or  corporation,  and  from  loaning  its  credit  to  or  in  aid 
of  any  person,   association,  or  corporation,  and  held   that 
those  constitutional  prohibitions  forbade  the  State  to  grant 
authority  to  its  municipal  corporations  to  incur  obligations 
for  those  purposes  as  effectually  as  they  forbade  the  State  at 
large  from  incurring  direct  obligations  therefor,  and  that  the 

'  23  Mich.  499.  '  27  Mich.  320. 
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legislative  acts  professing  to  authorize  the  issue  of  municipal 
bonds  for  those  purposes  were  repugnant  to  those  sections 
of  the  Constitution,  and  were  void  for  that  reason,  as  well  as 
on  the  general  principles  underlying  the  taxing  power. 

In  point  of  fact,  therefore,  the  Supreme  Court  of  Michigan, 
on  a  construction  of  the  language  of  the  State  Constitution, 
held  in  a  series  of  cases  that  the  statute  which  came  before 
the  United  States  court  in  Pine  Grove  v,  Talcott  was  uncon- 
stitutional; and  the  Supreme  Court  of  the  United  States, 
on  a  construction  of  the  same  Constitution,  held  the  same 
statute  to  be  constitutional  and  valid.  But  it  seems  to  the 
writer  of  this  paper  that  the  opinion  delivered  in  Pine  Grove 
V,  Talcott  clearly  shows  that,  though  the  effect  of  the  judg- 
ment in  that  particular  case  did  repudiate  the  construction 
given  by  the  highest  court  of  the  State  to  the  language  of 
its  Constitution,  it  was  not  intended  to  go  so  far,  and  that 
the  conclusion  reached  in  that  case  must  have  been  based  on 
the  mistaken  assumption  that  the  Supreme  Court  of  the 
State  had  rested  the  unconstitutionality  of  the  statute  wholly 
upon  general  principles  underlying  the  taxing  power,  instead 
of  deciding  that  it  was  prohibited  by  the  terms  and  meaning 
of  the  State  Constitution ;  for  it  is  impossible  to  assume  that 
the  court  meant  to  hold  that  the  question  whether  the 
statute  contravenes  the  State  Constitution  belongs  to  the 
domain  of  general  jurisprudence,  and  not  to  the  domain  of 
State  law. 

In  immediate  connection  with  the  claim  of  right  to  disre- 
gard the  judgments  of  the  Supreme  Court  of  the  State  on 
the  subject,  it  was  said  in  the  opinion,  "  Here  commercial 
securities  are  involved."  The  constitutional  power  of  the 
Legislature  to  authorize  the  issue  of  the  bonds,  or  the  right 
of  the  State  court  to  give  authoritative  construction  to  its 
Constitution,  could  not  be  affected  by  the  fact  that  the  bonds 
were  commercial  securities.  We  cannot  suppose  that  it  was 
intended  to  assert  that  municipal  power  to  issue  railroad-aid 
bonds  in  this  country  is  derived  from  the  general  commer- 
cial or  common  law,  or  that  the  right  to  disregard  the  deci- 
sions of  the  State  court  on  the  subject  could  be  maintained 
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on  that  ground;  for  it  is  perfectly  well  settled  by  the  deci- 
sions of  the  Supreme  Court  of  the  United  States  that  the 
power  to  issue  such  bonds  in  a  State  must  be  found  in  some 
constitutional   statute   of  the   State   or  it   does   not   exist, 
though  it  has  often  been  held  that  where  the  power  to  issue 
them  does  exist,  the  incidental  qualities  of  such  paper  —  such 
as  its  negotiability,  if  negotiable  in  form  —  may  be  derived 
from  the  general  commercial  law,  and  as  to  such  common- 
law  incidents  the  decisions  of  the  highest  court  of  the  State 
are  not  authoiitative.     Mercer  County  v.  Racket*  is  an  ex- 
ample of  this  last  class  of  cases.     Most  of  the  municipal- 
bond  cases  which  had  come  before  the  court  prior  to  Pine 
Grove  v.  Talcott  had  come  from  States  in  which  the  validity 
of  the  statutes  authorizing  them  had  been  established  by  the 
State  courts,  and  the  grounds  of  contention  had  chiefly  been 
concerning  the  rights  of  bona  fide  holders  of  such  instru- 
ments to  enforce  them  freed  from  the  equities  between  the 
original  parties,  because  of  the  negotiability  of  the  paper, 
and  because  of  estoppels  by  reason  of  recitals  contained  on 
the  face  of  the  obligation;  and  it  is  barely  possible  that  in 
the  opinion  of  Pine  Grove  v,  Talcott  that  class  of  cases  to 
which,  the  doctrines  of  the  general  commercial  law  had  often 
been  applied  by  the  court  was  not  distinguished  from  the 
class  of  cases  in  which  the  question  is  whether  the  power  to 
issue  the  bonds  existed.     But  the  distinction  is  fully  recog- 
nized in  many  other  case's  in  that  court. 

If  the  court  had  intended  to  overturn  its  previous  settled 
doctrine  as  to  the  authoritative  force  to  be  given  in  the  Fed- 
eral courts  to  the  settled  and  uniform  State  constructions  of 
the  constitution  and  statutes  of  such  State,  it  is  not  conceiv- 
able that  it  would  have  been  done  in  that  great  tribunal 
without  a  careful  statement  of  the  reasons  which  constrained 
it  to  such  a  course,  and  the  subsequent  cases  show  that  there 
was  no  such  intention.  And  the  learned  justice  who  deliv- 
ered the  opinion  in  Pine  Grove  v,  Talcott  expressly  placed 
the  decision  on  the  rulings  of  the  court  in  the  two  previous 
cases  of  Railroad   Company   v,  Otoe   County,  and  Olcott 

»  I  Wall.  83,  95,  96. 
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V.  Supervisors,  in  i6  Wall.  He  said:  "We  have  no  disposi- 
tion to  qualify  anything  said  in  those  cases.  They  are  con- 
clusive of  the  case  before  us."  This  language  cannot  be 
reconciled  with  any  intention  to  go  further  in  Pine  Grove  r*. 
Talcott  than  had  been  gone  in  the  two  cases  so  cited  as 
authority  for  it;  and  if  there  be  any  expressions  in  it  which, 
separated  from  the  context,  apparently  go  beyond  those 
cases,  they  are  to  be  restrained  and  corrected  by  reference 
to  them. 

In  Railroad  Company  v,  Otoe  County,  the  bonds  were 
issued  in  Nebraska.     Its  Supreme  Court  had   never  given 
construction  to  the  Constitution  or  statute  of  that  State  on 
which   the  validity  of  the   bonds  depended.     Under   such 
circumstances  the  Federal  court  was  compelled  to  construe 
them  according  to  its  own  judgment,  and  the  force  which 
Federal  courts  ought  to  give  to  State  constructions  in  such 
matters  neither  did  nor  could  arise  for  consideration.     It  is, 
however,  worthy  to  be  noted  that  the  Supreme  Court  of  the 
United  States   held  the  statute  of   Nebraska  which  came 
under  review  in  that  case  to  be  constitutional,  on  a  ground 
which   supported   the    construction  of  the  Constitution  of 
Michigan,  under  which  the  Supreme  Court  of  that  State,  in 
Bay  City  v.  State  Treasurer,  and  other  cases,  held  Michigan 
statutes  for  allowing  municipal  aid  to  railroad  companies  to 
be    unconstitutional.      Mr.   Justice    Strong,    delivering  the 
opinion  of  the  court  in  Railroad  Company  v.  Otoe  County, 
said   that   there  was    nothing  in   the    Constitution    of  Ne- 
braska   forbidding    direct  aid  by    the  State  to    such  com- 
panies; that  counties,  towns,  and  cities  exist  only  for  the 
convenient  administration  of  the  government,  and  are  in- 
struments of  the  State  to  carry  out  its  will ;  and  that  when 
the  State  authorizes  or  directs  its  municipalities  to  aid  such 
enterprises,  the  State  is  merely  doing  through  such  instru- 
ments indirectly  what  it  might  do  directly.     This  reasoning 
would  seem  to  require,  if  followed,  that  where  there  are 
constitutional    prohibitions   against    State   action    for  such 
purposes,  they  must  apply  to  the  creatures  and  agencies  of 
the  State,  acting  solely  under  State  power,  as  well  as  to  the 
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State  itself;  and  this  was  the  ground  on  which,  in  Bay  City 
V.  State  Treasurer,  and  in  other  cases  in  the  Supreme  Court 
of  Michigan,  it  was  held  that  prohibitions  against  State  action 
applied  as  well  to  municipalities  acting  for  like  objects  under 
authority  from  the  State.      Olcott  v.  Supervisors,  above  re- 
ferred  to,   arose  in  Wisconsin,  and  the  Supreme  Court  of 
the  United  States  in  that  case  refused  to  follow  the  decision 
of  the  Supreme  Court  of  Wisconsin,  which  had  adjudged  a 
statute  of  that  State  to  be  void.     But  the  grounds  of  such 
refusal,  as  stated  in  the  opinion  of  the  court,  were  because 
the  Wisconsin  decision  was  not  based  upon  any  construction 
of  provisions  contained  in   the  Constitution  of  Wisconsin, 
but  upon  general  principles,  as  applicable  to  the  constitution 
of  any  other  State  as  to  that  of  Wisconsin,  and  because  the 
Wisconsin  decision   relied  on  was  made  after  the  contract 
on  which  Olcott  brought  suit,  while  before  that  contract  was 
made  the   Supreme  Court  of  Wisconsin   had  decided  the 
same    question    otherwise.     In    effect,    therefore,    the  Su- 
preme Court  of  the  United  States,  in  Olcott  v.  Supervisors, 
adopted  the  construction  which  the  Supreme  Court  of  the 
State  had  adopted  before  the  contract  was  made,  and  which 
was  the  settled  construction  by  the  judicial  department  of 
the  State  at  the  time  of  the  making  of  the  contract.     The 
second  ground  was  in  harmony  with  the  rule  adopted  in 
Gelpcke  v.  Dubuque,*  and  many  other  cases,  and  in  that 
respect  is  a  fair  result  of  the  doctrine,  which  is  well  estab- 
lished, that  the  construction  given  to  a  statute  by  the  judi- 
cial department  of  the  government  which  enacted  it  is  to  be 
given  the  same  effect  as  if  it  were  a  part  of  the  text,  during 
the  period  while  such  construction  remains  unchanged. 

But  the  Supreme  Court  of  Michigan  never  sustained  the 
validity  of  any  legislation  in  that  State  compelling  or  author- 
izing municipal  corporations  to  issue  such  bonds  as  those 
under  consideration  in  the  Pine  Grove  case.  And  it  is  there- 
fore plain,  that  if  the  State  court  had  in  fact  adjudged  the 
legislation  above  referred  to  to  be  void,  upon  a  construction 
given  by  it  of  prohibitions  contained  in  the  State  Constitu- 

'  I  Wall.  175. 
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tion,  there  was  nothing  in  either  of  the  Cases  cited  as  author- 
ity for  the  decision  in  the   Pine  Grove  case  which  afforded 
any  warrant  for  the  judgment  in  that  case.     Mr.  Carpenter, 
in  his  argument  in  Olcott  v.  Supervisors,  asked  the    court 
to  hold  that  "no  State  decision  affecting  the  validity  of  a 
contract,  made  after  the  contract  was  entered  into,  is  con- 
clusive upon  the   Federal  courts."     But  the  court  did  not 
accede   to   the    proposition.     The   contention    ignores    the 
proper  theory  and  effect  of  judicial  construction.     Courts 
have  no  power  to  make,  amend,  or  repeal  a  constitution  or  a 
statute.     Their   direct    action  is   always   upon   antecedent 
rights,  and  of  necessity  retrospective.     The  case  must  have 
arisen,  of  course,  before  it  could  be  decided.     A  judicial 
construction  of  an  instrument  establishes  its  previous  mean- 
ing.  ,Ju5  dicerey  and  noijus  dare,  is  the  function  of  a  court. 
The  effect  of  a  decision  of  the  highest  court  of  a  State  that 
a  statute  is  prohibited  by  the  State  constitution  is  not  in  any 
sense  a  repeal  of  the  statute,  if  it  has  never  decided  other- 
wise.    It  is  simply  an  authoritative  ascertainment  by  the 
proper  department  of  the  State  government  that  the  statute 
never  was  in  force.     And  when  the  court  so  acts  within  its 
jurisdiction,  it  destroys  the  validity  of  the  statute  from  the 
beginning  as  effectually  as  could  the  veto  of  the  governor. 
The  judicial  department  of  the  State  is  as  much  a  part  of 
the  State  government  as  is  the  legislature;  and  that  can 
no  more  be  properly  deemed  a  State  law  which  the  judicial 
department  of  the  State  has  uniformly  repudiated  as  repug- 
nant to  the  State  constitution  than  if  such  pretended  statute 
had  been  refused  enactment  by  the  legislature,  or  been  de- 
feated by  the  governor's  veto. 

The  practical  effect  of  the  differing  constructions  given  to 
the  Constitution  of  Michigan  by  its  Supreme  Court  and  the 
Supreme  Court  of  the  United  States  has  been  to  make  out 
of  the  same  Constitution  two  conflicting  ones.  In  all  the 
courts  of  the  State,  and  in  all  municipalities  and  State  juris- 
dictions within  it,  and  in  all  questions  between  citizens  of 
the  State,  it  has  been  settled  for  ten  years  that  the  Consti- 
tution of  Michigan  prohibits  the  State  legislation  which  the 
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decision  in  the  Pine  Grove  case  holds  is  not  prohibited,  and 
that  the  statute  never  was  a  law  of  the  State  which  the  Fed- 
eral decision  holds  to  be  a  law  of  the  State.  The  provision 
in  the  United  States  Constitution  for  Federal  jurisdiction  of 
controversies  between  citizens  of  different  States  was  in- 
tended to  prevent  discriminations  against  non-residents,  and 
to  secure  equality  of  rights  and  remedies  between  citizens 
of  the  different  States,  and  not  to  secure  to  non-residents 
greater  benefits  or  rights  than  to  resident  citizens. 

It  is  difficult  to  see  by  what  process  of  reasoning  it  can 
be  claimed  that  a  State  statute  which  it  has  been  authorita- 
tively adjudged,  by  the  department  of  the  State  government 
to  which  it  rightfully  belonged  to  determine  it,  never  had 
any  validity  as  a  law  of  the  State,  and  which,  by  reason  of 
such  determination,  has  been  held,  and  must  be  held,  in  all 
jurisdictions  of  the  State,  to  have  been  void  from  the  be- 
ginning, should  nevertheless  be  valid  as  a  statute  of  that 
State  in  the  Federal  courts  sitting  within  it  —  a  statute  resting 
solely  on  State  authority,  utterly  void  within  the  limits  of 
State  power,  and  valid  only  where  the  State  is  powerless. 
Where  the  constructions  of  the  State  court  have  been  con- 
tradictory, the  Federal  courts,  under  the  doctrine  before  re- 
ferred to,  that  the  construction  for  the  time  being  is  to  be 
treated  as  if  a  part  of  the  text  of  the  constitution  or  statute, 
may  well  hold  that  contract  rights  which  have  grown  up  un- 
der such  judicial  construction  shall  be  protected  as  if  it  had 
remained   unchanged.     But  whoever  contracts,  in  reliance 
upon  State  legislation,  before  a  construction  has  been  ob- 
tained by  the  department  of  the  State  government  to  which 
the  power  of  construction  is  committed,  decides  for  himself 
and  takes  the  risk  of  his  opinion. 

It  is  not  to  be  expected,  considering  the  great  volume  of 
litigation  finding  its  way  into  the  Supreme  Court  of  the 
United  States,  that  in  administering  the  diverse  laws  of 
thirty-eight  States,  decisions  of  the  local  courts  giving  con- 
struction to  the  local  constitution  and  laws  will  not  some- 
times be  overlooked  or  misapprehended.  But  no  court  has 
ever  shown  itself  more  ready  to  correct  an  error  of  this  sort. 
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when  discovered,  than  the  Supreme  Court  of  the  United 
States.  It  has  always  been  the  course  of  that  court  to  adopt 
the  local  constructions  of  the  local  law  where  they  have  been 
uniform  and  not  inconsistent  with  the  Federal  Constitution, 
unless  the  exceptional  cases  of  Groves  v.  Slaughter'  and 
Rowan  v.  Runnels*  are  aberrations  from  it;  and  the  authority 
of  the  two  last-cited  cases  seems  to  be  entirely  overthrown 
by  the  recent  case  of  Fairfield  v.  County  of  Gallatin.3  Mr. 
Justice  Strong  has  shown  in  that  case  that  Groves  v.  Slaugh- 
ter, if  carefully  examined,  is  not  an  exception  to  the  rule; 
and  in  reviewing  the  case  of  Rowan  v.  Runnels,  he  said  that 
the  previous  construction  given  by  the  Supreme  Court  of 
the  United  States  to  the  Constitution  of  Mississippi  was 
adhered  to  by  that  court  in  that  case,  notwithstanding  a  con- 
trary construction  by  the  highest  court  of  the  State,  "in 
order  to  support  a  contract  for  slaves  purchased,  and  appar- 
ently only  for  that  reason." 

In  Green  v,  Neal's  Lessee,*  the  Supreme  Court,  in  1832,  on 
finding  that  the  highest  court  of  Tennessee  had  given  con- 
struction to  the  Statute  of  Limitations  of  that  State  differ- 
ently from  what  was  supposed  when  it  decided  Patton's  Lessee 
V,  Easton  *  and  Powell's  Lessee  v,  Harman,*  abandoned  its 
construction  in  those  cases  and  adopted  the  State  construc- 
tion. 

In  Nesmith  v,  Sheldon,'  which  was  commenced  in  1842, 
Judge  McLean  followed  the  decision  of  the  State  Supreme 
Court  made  in  1844,  holding  the  Michigan  general  banking 
law  to  be  repugnant  to  the  State  Constitution,  though  in 
1840,  in  Falconer  v.  Campbell,  he  had  held  the  contrary.  In 
so  yielding  to  the  authority  of  the  State  decision,  notwith- 
standing his  own  opinion  to  the  contrary,  which  he  still 
retained,  and  though  the  State  construction  was  given  not 
only  after  the  cause  of  action  arose,  but  after  commence- 
ment of  the  suit  in  which  he  applied  it,  his  course  was 
approved  by  all  the  judges,  in  1848,  in  the  same  case;*  the 

»  IS  Pet.  449.  3  100  U.  S.  47,  53.  5  I  Wheat.  476. 

«  5  How.  134.  «  6  Pet.  291.  6  2  Pet.  241. 

1  4  McLean,  375.  8  17  How.  82. 
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chief  justice,    in  delivering  his  opinion,   saying   that   after 
the  decision  of  the  State  court  that  the  statute  was  unconsti- 
tutional within  the  meaning  of  the  Constitution  of  Michi- 
gan,  the  question  could  not  be  considered  open  for  argu- 
ment  in  the  Supreme  Court  of  the  United  States.     In  i860, 
in  Suydam  v,  Williamson/  the  court  overruled  its  decisions  in 
two  cases  to  follow  the  courts  of  New  York  in  a  case  from 
that  State.     In  1875,  in  Harshman  v.  Bates  County,^  the  court 
gave   construction   to   a   provision   in   the   Constitution   of 
Missouri,  and  referred  in  the  opinion  to  The  State  v.  Linn 
County  Court.3     But  in   1877,  in  County  of  Cass  v.  John- 
ston,^ the  court  overruled  its  previous  decision  in  order  to 
follow  the  construction  which  it  found,  on  reconsideration, 
had  been  given  by  the  Supreme  Court  of  that  State  in  The 
State  V,  Linn  County  Court,  and  other  Missouri  cases.     In 
Town  of  Concord  v,  Portsmouth  Savings  Bank,^  the  Supreme 
Court  gave  construction  to  the  Constitution  of  Illinois.     But 
on  finding,  in  Fairfield  v.  County  of  Gallatin,  that  the  Supreme 
Court  of  Illinois  had  given  a  different  construction  to  the 
same  instrument  before  the  decision  in  Town  of  Concord  v, 
Portsmouth  Savings  Bank,  it  overruled  its  former  construc- 
tion to  adopt  that  of  the  highest  court  of  the  State. 

In  Town  of  Venice  v.  Murdock,*  the  court  did  not 
follow  the  decisions  of  the  highest  court  of  New  York  in 
Starin  V.  Genoa  and  Gould  v.  Sterling,^  respecting  a  statute 
of  that  State.  But  in  Scipio  v,  Wright,*  the  court,  speaking 
by  the  same  able  judge  who  drew  the  opinion  in  Town  of 
Venice  v.  Murdock,  adopted  the  decisions  of  the  New  York 
courts  as  decisive  of  the  same  question,  notwithstanding  its 
previous  judgment  to  the  contrary. 

There  is  no  inconsistency  in  this  change  of  construction  for 
the  purpose  of  conforming  to  the  local  law  in  cases  which 
depend  upon  it.  It  is  indispensable  to  the  business  inter- 
ests of  the  country  that  there  should  not  be  two  conflicting 

'  24  How.  427.  s  g2  u.  S.  625. 

'  92  U.  S.  569.  ^  92  U.  S.  494,  499. 

3  44  Mo.  510.  7  23  N.  y.  439,  456. 

4  95  U.  S.  360.  *  loi  U.  S.  665,  675. 
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systems  of  law  in  the  same  place  at  the  same  time.  As  was 
said  by  Judge  McLean  in  Green  v.  Neal's  Lessee/  the  expo- 
sition of  a  local  law  by  the  State  court  "  forms  a  part  of  the 
law,  and  is  binding  on  all  the  people  of  the  State  and  its 
inferior  judicial  tribunals.  It  is  emphatically  the  law  of  the 
State  which  the  Federal  court,  while  sitting  within  the  State, 
and  the  Supreme  Court  of  the  United  States,  when  a  case  is 
brought  before  them,  are  called  to  enforce.  The  charge  of 
inconsistency  might  be  made  with  more  force  and  propriety 
against  the  Federal  tribunals  for  a  disregard  of  this  rule 
than  by  conforming  to  it." 

If  the  Federal  courts  were  empowered  to  act  upon  their 
own  constructions  of  the  local  law,  in  opposition  to  the  con- 
structions of  the  State  court  of  last  resort,  the  local  State 
policy  might  be  broken  dgwn,  or  a  double  system  introduced 
as  to  matters  of  strictly  internal  concern  and  unquestionably 
within  the  domain  of  State  power,  without  the  possibility  of 
legislative  correction. 

It  is  too  late  to  argue  the  question,  as  a  matter  of  existing 
law,  whether  State  constructions  as  to  the  common  law  pre- 
vailing therein  should  be  followed  by  the  United  States 
courts,  for  that  matter  is  settled  by  the  cases  of  Oates  v.  Na- 
tional Bank  ^  and  Railroad  v.  National  Bank,^  if  not  by  the 
previous  cases.  But,  since  it  is  true  that  the  common  law 
cannot  be  adopted,  modified,  or  repealed  by  act  of  Congress, 
but  only  by  the  action  of  the  individual  States;  since  it 
prevails  in  some  of  the  States  by  constitutional  adoption,  sub- 
ject only  to  the  legislative  power  of  alteration,  and  does  not 
prevail  in  Louisiana,  because  that  State  has  not  adopted  it; 
since  it  was  ruled  in  Wheaton  v.  Peters  *  that  "  it  is  clear  that 
there  can  be  no  common  law  of  the  United  States."  and 
"  when  a  common-law  right  is  asserted,  we  must  look  to  the 
State  in  which  the  controversy  originated  "  —  if  the  subject 
were  res  integra  it  might  be  worthy  of  serious  consideration 
whether  it  might  not  have  been  well  to  have  continued  to 
apply  to  the  common  law  of  the  States  the  same  rules  as 

*  6  Pet  399.  3  102  u.  S.  — . 

»  ICO  U.  S.  239.  4  8  Pet.  658. 
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those  which  are  still  in  force  respecting  constructions  of  State 
statutes. 

Mr.  Justice  Story  first  declared  the  existing  rule  as  to  the 
common  law  in  his  celebrated  opinion  in  Swift  v.  Tyson,  in 
which  he  introduced  the  following  quotation:  "  Non  erit  alia 
lex  RomcB^  alia  Athanis,  alia  nunc,  alia  posthac  ;  sed  et  apud 
omnes  gentes^  et  onini  tempore^  una  eademque  lex  obtinebit** 
Unfortunately,  the  predictions  of  the  great  jurist  have  not 
been  realized.  The  rule  has  not  prpduced  the  same  law  in 
different  States,  but  it  has  introduced  conflicting  laws  at  the 
same  place  and  on  the  same  subject.  If  it  be  undesirable  to 
have  one  law  at  Rome,  another  at  Athens,  one  now  and 
another  hereafter,  one  law  in  Missouri,  another  in  Michigan, 
it  is  infinitely  better  than  two  conflicting  laws  on  the  same 
subject  at  St.  Louis,  two  at  Detroit,  and  so  on  throughout  the 
country. 

In  the  State  of  New  York  it  has  long  been  the  settled  law 
of  the  State,  as  administered  by  its  courts,  that  an  indorsee 
of  negotiable  paper  who  receives  it  before  maturity  as  col- 
lateral security  for  a  precedent  debt  is  not  to  be  deemed  a 
bona  fide  holder  for  value,  but  takes  the  paper  subject  to  the 
equities  between  the  original  parties.     On  the  other  hand,  in 
the  United  States  courts  it  is  the  equally  well-settled  law 
prevailing  in  that   State   that   such   an   indorsee  is  a  bona 
fide  holder  for  value,  and  may  enforce  it  regardless  of  the 
equities  between  the  original  parties  of  which  he  had  not 
actual  notice.     A.  obtains  B.*s  note  by  fraud,  and  transfers 
it  to  C.    before    maturity,  as  security    for    his  preexisting 
debt,  all  the  parties  being  citizens  of  New  York  and  the 
contract  being  a  New  York  contract.     The  law  of  the  case 
is  that  B.  may  defend.     But  if  C,  after  receiving  the  note  in 
that  way,  changes  his  residence  to  Jersey  City  and  brings 
suit  as  a  citizen  of  another  State,  then  the  law  of  the  case, 
at  his  option,  upon  the  same  facts,  is  that  B.  cannot  defend. 
A.  like  result  may  be  reached   by  simply   transferring  the 
paper  to  a  citizen  of  another  State. 

Illustrations  of  the  same  character  might  be  multiplied 
from  the  State  and  Federal  reports,  showing  that  as  to  a 
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considerable  number  of  subjects,  upon  the  same  state  of 
facts,  in  the  same  State,  a  legal  proposition  is  a  law  or  not  a 
law  in  consequence  of  a  mere  change  or  difference  of  resi- 
dence of  the  litigants.  A  holder  of  negotiable  paper,  all  the 
parties  to  which  are  citizens  of  the  same  State,  removes 
from  the  Slate,  and  instantly  a  legal  proposition  aflfecting 
that  paper  becomes  a  law  which  he  may  enforce;  but  if 
before  commencing  suit  he  returns  to  the  State,  the  law  at 
once  ceases  to  exist. 

The  conclusive  authority  of  decisions  of  the  Federal  Su- 
preme Court  in  all  questions  based  on  the  Constitution,  laws 
and  treaties  of  the  United  States  is  universally  conceded, 
and  as  to  those  subjects,  therefore,  there  can  ultimately  be 
no  conflicting  law.  But  as  to  the  common  and  local  law, 
if  the  courts  do  not  find  some  single  and  paramount  juris- 
diction for  construing  it  authoritatively,  the  remedy  against 
conflicts  of  laws  in  such  cases  can  be  found  in  one  of  two 
courses :  — 

1.  An  act  of  Congress  making  constructions  of  the  highest 
courts  of  the  State  rules  of  decision  for  the  Federal  courts 
when  administering  the  local  law  of  the  State,  including  the 
common  law  there  prevailing,  except  where  such  local  con- 
structions conflict  with  the  Constitution,  laws,  or  treaties  of 
the  United  States  ;  or,  — 

2.  A  constitutional  amendment  giving  the  National  Su- 
preme Court  an  appellate  jurisdiction  from  the  State  court 
in  all  cases. 

The  last  suggestion,  if  carried  out,  would  of  course  work 
a  radical  change  in  the  whole  structure  of  the  government, 
and  would  need  to  be  accompanied  by  a  similar  extension  of 
the  powers  of  Congress  and  a  corresponding  curtailment  of 
the  legislative  powers  of  the  States.  For  it  is  essential  in 
republican  government,  subject  to  such  constitutional  limita- 
tions of  governmental  power  as  may  be  found  needful,  that 
the  judicial  power  of  construing  laws  should  for  the  most 
part  go  hand  in  hand  with  a  legislative  power  in  the  same 
government  to  amend  them. 

H.  J.  Beakes. 

Detroit,  Mich. 
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RIGHT  OF  A  RECEIVER  TO   SUE  IN  A  FOREIGN 

COURT 

The  receiver's  right  to  the  possession  of  property  is  limited 
to  the  jurisdiction  in  which  he  is  appointed :  he  cannot  re- 
cover in  a  foreign  jurisdiction.'     It  is  proposed  to  investigate 
the  correctness  of  this  rule,  which  is  very   generally  laid 
down  J>y  the  text-writers,  and  if  there  are  any  exceptions  to 
it,  to  see  upon  what  principle  they  rest.     The  receiver  is  a 
familiar  personage  in  the  practice  of  the  chancery  courts. 
He  appears  early  in  the  history  of  the  English  chancery, 
and  his  powers  and  duties  have  remained  in  the  same  gen- 
eral outline   in   which  they  were  at  first  moulded  by  the 
chancellors;  but  we  must  notice  that  a  perverted  type  of 
receiver  has  been  established  in  recent  times  by  the  legisla- 
tion of  various  States.     The  changes  which  have  been  pro- 
duced by  such  legislation  have  so  far  altered  the  essential 
attributes  of  the  receiver  as  to  render  him  almost  unrecog- 
nizable.    Certainly,  in  some  States,  powers  have  been  con- 
ferred on  so-called  receivers  which  are  wholly  inconsistent 
with  the  idea  of  a  receiver  as  first  established  in  chancery, 
though  consistent  with,  and  even  necessary  to,  the  discharge 
of  his  duties  in  the  modernized  form.     In  considering  the 
question,  therefore,  it  will  be  borne  in  mind  that  the  receiver 
is  of  two  species,  —  the  old  chancery  receiver  and  what  may 
be  called  the  statutory  receiver,  —  and  on  the  basis  of  that 
subdivision  we  shall  consider  the  power  of  suing  outside 
the  jurisdiction  of  the  court  of  appointment,  (i)  as  regards 
the  chancery  receiver  and  (2)  as  regards  the  statutory  re- 
ceiver. 

First,  to  arrive  at  a  true  solution  of  the  question  thus  pro- 
posed, it  will  be  necessary  to  consider  what  is  the  relation 

*  Kerr  on  Rcc.  (ist  Am.  ed.)  157,  note  I, 
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of  the  chancery  receiver  to  the  court  which  appoints  hiai,  to 
the  party  whose  property  he  is  to  receive,  and  to  the  prop- 
erty itself.     This  may  all  be  answered  by  saying  that  the 
receiver  is  the  "  hand  of  the  court,"  stretched  out  to  take 
possession  of  the  property  and  to  withdraw  it  from  the  pos- 
session of  its  owners  until  the  court  shall  determine  what  to 
do  with  it.     The  central  idea  of  the  receiver  is  possession. 
He  takes  the  property  into  his  possession.     He  keeps  par- 
ties who  are  suspected  of  having  intentions  of  tampering  with 
it  out  of  possession.     While  he  holds  the  property  it  is  said 
to  be  in  custodia  legis  —  in  the  guardianship  or  possession 
of  the  law.     He  has  only  a  right  to  possession,  and  that  is 
all  he  can  ask  of  those  whose  property  he  is  appointed  to 
receive.     The  court  appoints  him,  where  it  thinks  there  is 
sufficient  cause  to  apprehend  unfair  dealing  by  the  owner,  to 
hold  the  property  till  the  judgment  of  the  court  shall  decide 
to  which  of  the  contesting  parties  it  ought  to  go,  and,  in 
accordance  with    the  judgment,  he  must  put  the  party  so 
authorized  by  the  court  into  possession.     Throughout  he  is 
able  only  to  take  the  property  into  his  keeping.     This  view 
of  his  power  is  given  by  the  cases  and  text- writers.     Kerr' 
says  :  "A  receiver  is  an  indiflferent  person  between  the  par- 
ties, appointed  by  the  court  to  collect  and  receive  the  rents, 
issues,  and  profits  of  land,  or  the  produce  of  personal  estate 
or  other  things  in  question  pending  the  suit,  which  it  does 
not  seem  reasonable  to  the  court  that  either  party  should  do, 
or  when  a  party  is  incompetent  to  do  so,  as  in  the  case  of  an 
infant.     A  receiver  can  only  be  properly  granted  for  the  pur- 
pose of  getting  in  and  securing  funds  which  the  court,  at  the 
hearing  or  in  the  course  of  the  cause,  will  have  the  means  of 
distributing  among  the  persons  entitled  to  those  funds.     The 
object  sought  by  the  appointment  of  a  receiver  may  be  gen- 
erally described  to  be  to  provide  for  the  safety  of  the  prop- 
erty pending  the  litigation  which  is  to  decide  the  rights  of 
the  litigant  parties,  or  during  the  minority  of  infants,  or  to 
preserve  property  in  danger  of  being  dissipated  or  destroyed 
by  those  to  whom  it  is  by  law  intrusted,  or  by  persons  hav- 

*  Kerr  on  Rec.  (Am.  cH.)  2. 
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ing  immediate  but  partial  interest  therein."     And  later'  he 
says :  *'  The  effect  of  the  appointment  of  a  receiver  is  to 
remove  the  parties  to  the  suit  from  the  possession  of  the 
property.     If,  at  the  time  a  receiver  is  appointed^  a  party 
claiming  a  right  in  the  same  subject-matter,  paramount  to 
that  under  which  the  receiver  is  appointed,  is  in  possession 
of  the  right  which  he  claims,  the  appointment  of  a  receiver 
leaves  him  in  possession,'  but  parties  to  the  suit  who  are  not 
in  possession  under  a  paramount  title  are  removed  from  pos- 
session by  the  appointment  of  a  receiver.     If  a  party  to  the 
suit  be  appointed  receiver,  the  same  rule  obtains."     "The 
appointment  of  a  receiver  does  not,  however,  in  any  way 
affect  the  right  to  the  property.     The  court  of  chancery,  in 
a  suit  for  a  receiver,  deals  with  the  possession  only  until  the 
right  can  be  determined,  if  the  right  be  the  subject-matter  in 
dispute  between  the  parties ;  or  until  encumbrances  have  been 
cleared  off,  if  the  appointment  has  been  made  at  the  suit  of 
an  encumbrancer.     When  the  right  is  the  subject-matter  in 
dispute,  the  receiver  merely  holds  the  property  for  whoso- 
ever may  ultimately  appear  to  be  entitled  to  it.     If  the 
appointment  has  been  made  at  the  application  of  an  encum- 
brancer, the  court  restores  the  possession  to  him  from  whom 
it  was  taken,  after  the  charge  has  been  cleared  off.     The 
title  is  in  no  way  prejudiced,  in  theory  or  principle,  by  the 
appointment.3     So,  also,  the  appointment  of  a  receiver  will 
not  prevent  the  operation  of  the   Statute   of  Limitations 
against  the  rightful  owner  out  of  possession,  not  being  a 
party  to  the  suit,*  or  interrupt  the  possession  of  a  stranger 
so  as  to  prevent  the  Statute  of  Limitations  conferring  a  title 
on  him."  *    The  same  position  is  taken  by  High  on  Re- 
ceivers.    He  says:^  "A  receiver  is  an  indifferent  person 
between  the  parties  to  a  cause,  appointed  by  the  court  to 
receive  and  preserve  the  property  or  fund  in  litigation,  pen- 
dente lite,  when  it  does  not  seem  reasonable  to  the  court  that 

'  Id.  159.  *  Evelyn  v.  Lewis,  3  Hare,  472. 

3  Sharp  V,  Carter,  3  P.  Wms.  379;  Skip  v,  Harwood,  3  Atk.  564 ;  Boehm 
V.  Mill,  8  L.  J.  (N.  s.)  Ch.  165;  Re  Butler,  13  Irish  Ch.  456. 
^  Harrison  v.  Duignan,  2  Dr.  &  War.  295. 
^  Groom  v.  Blake,  6  Irish  C.  L.  401.  ^  High  on  Rec,  sect.  i. 
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either  party  should  hold  it.'     Being  an  officer  of  the  court, 
the  fund  or  property  intrusted  to  his  care  is  regarded  as 
being  in  the  custody  of  the  court  for  the  benefit  of  whoso- 
ever may  eventually  establish  the  title  thereto,  the  court 
itself  having  the  care  of  the  property  by  its  receiver,  who  is 
merely  its  creature,  or  officer,  having  no  powers  other  than 
those  conferred  by  the  order  of  his  appointment,  or  such  as 
are  derived  from  the  established  practice  of  the  courts  of 
equity/'     In  EUicott  v,  Warford,"    Judge   Eccleston  says: 
"The  appointment  of  a  receiver  does  not  determine  any 
right  or  aflfect  the  title  of  either  party  in  any  manner  what- 
ever.    He  is  the  officer  of  the  court,  and  truly  the  hand  of 
the  court.     His  holding  is  the  holding  of  the  court  from 
him  from  whom  the  possession  was  taken.     He  is  appointed 
on  behalf  of  all  parties,  and  not  of  the  plaintiff  or  one  de- 
fendant alone.     His  appointment  is  not  to  oust  an^  party  of 
his  right  to  the  possession  of  the  property,  but  merely  to 
retain  it  for  the  benefit  of  the  party  who  may  ultimately  ap- 
pear to  be  entitled  to  it."     High  says  again :  3  "A  receiver 
is  frequently  called  the  '  hand  of  the  court,'  and  the  expres- 
sion very  aptly  designates  his  functions  as  well  as  the  relation 
he  sustains  to  the  court.     He  is  regarded  as  the  executive 
officer  of  a  court  of  chancery,  in  much  the  same  sense  as  a 
sheriflf  is  the  executive  officer  of  a  court  of  law,  and  the 
goods  or  property  in  his  hands  are  as  much  in  the  custody 
of  the  la#  as  if  levied  on  under  an  execution  or  attachment. 
Indeed,  the  purpose  for  which  a  receiver  takes  possession  is 
closely  allied  to  that  of  a  sheriff  levying  under  execution, 
except  that  the  scope  of  the  receiver's  authority  is  more 
comprehensive ;  since  he  is  usually  required  to  pay  all  de- 
mands upon  the  fund  in  his  hands  to  the  extent  of  that 
fund,  while  a  sheriff  is  only  obliged  to  make  payment  of  the 
debt  mentioned  in  the  execution  out  of  the  property  levied 

«  Booth  V.  Clark,  17  How.  322;  Waters  v.  Carroll,  9  Yerg.  102;  Biker 
V,  Backus'  Administrators,  32  III.  79;  Devendorf  v.  Dickinson,  21  How.  Pr. 
275. 

»  4  Md.  80.  3  High  on  Rcc,  sect.  2. 
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upon." '     And  it  has  been  held  that  the  appointment  of  a 
receiver  is  in  effect  an  equitable  execution.* 

This  view  of  the  receiver  as  merely  the  executive  officer 
of  the  court,  taking  possession  in  order  to  carry  out  the  de- 
crees of  the  court  with  more  completeness,  and  not  in  any 
way  disturbing  the  title  of  the  parties,  but  acting  in  a  purely 
ministerial   capacity,    is  much  strengthened  by  examining 
somewhat  the  various  powers  and  duties  with  which  he  is 
clothed  in  virtue  of  his  office.     In  all  this  it  must  be  remem- 
bered that  the  original  chancery  receiver  is  the  object  under 
discussion.     As  we  have  seen,  he  takes  only  the  possession 
of  the  property,  not  disturbing  the  title,  and  when  he  has 
possession,  his  powers  of  acting  over  the  property  are  all 
merely  such  as  are  incident  to  its  safe  and  proper  custody. 
He  is,  in  general,  a  passive  recipient ;  but  those  cases  in  which 
he  is  able  to  act  are  all  cases  where  some  action  is  neces- 
sary to  preserve  the  property  for  the  ultimate  owners.     He 
may,  for  instance,  as  to  real  estate,  demand  possession  of  the 
property  from  the  parties  in  whose  possession  it  is ;  but  if 
the  possession  is  withheld,  he  must  tell  the  solicitor  of  the 
party  having  the  conduct  of  the  proceedings,  who  must  serve 
the  party  withholding  possession  with  the  order  appointing 
the  receiver.3     If  possession  is  still  withheld,  an  application 
should  be  made  on  motion  ex  parte  for  a  writ  of  assistance, 
directed  to  the  sheriff  of  the  county  in  which  the  property 
is  situated,  to  put  the  receiver  in  possession.^ 

The  receiver  may  require  tenants  to  attorn  to  him.  This 
attornment,  however,  only  constitutes  a  tenancy  by  estoppel, 
and  is  obviously  allowed  for  the  purpose  of  giving  the 
receiver  power  to  collect  the  rents.*  The  receiver  is,  on  the 
same  principle,  allowed  to  receive  rents  in  arrear.^ 
As  to  personal  property,  it  is  his  duty  to  get  it  all  into  his 

'  Re  Merchants'  Iniurance  Co.,  3  Biss.  162. 

■  Hunt  V.  Wolfe,  2  Daly,  303.     And  see  Jeremy's  Eq.  Jur.  249. 

3  Green  v.  Green,  2  Sim.  430. 

4  Dan.  Ch.  Pr.  1578. 

5  Evans  v,  Mathias,  7  El.  &  BI.  602. 

^  Codrington  v,  Johnstone,  i  Beav.  524;  McDonnell  v.  White,  11  H.  L. 
Cas.  570. 
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possession.'  If  the  parties  in  whose  possession  it  is  refuse 
to  deliver  it  up,  the  receiver  must,  as  in  case  of  real  estate, 
look  to  the  person  who  is  conducting  the  proceedings  to 
enable  him  to  obtain  possession.  If  persons  indebted  to  the 
estate  refuse  to  make  payment,  the  receiver  cannot  sue  them 
unless  by  special  order  of  the  court.* 

Certain  powers  and  duties  with  regard  to  leasing  estates 
and  making  repairs  are  plainly  incidents  of  the  possession, 
for  the  benefit  of  all  parties  concerned.^ 

The  receiver,  then,  in  the  original  and  strict  sense,  is  a 
ministerial  officer,  and  stands  in  somewhat  the  same  atti- 
tude towards  the  court  as  the  sheriff  in  courts  of  law.  His 
powers,  duties,  and  attributes,  in  fact,  his  existence,  belong  to 
that  part  of  the  law  which  may  be  called  the  "  machinery." 
He  is  not  endowed  with  any  existence  separate  from  the 
court  which  has  appointed  him,  and  his  purpose  even  in  that 
jurisdiction  is  simply  to  afford  a  means  of  taking  possession 
of  the  property  in  dispute  for  the  benefit  of  those  finally 
concerned.  Now,  the  question  may  fairly  be  considered, 
whether  such  an  officer  can  sue  outside  the  jurisdiction  of 
the  court  which  appointed  him.  This  question  can  best  be 
answered  by  seeing  what  rights  the  receiver  has  in  the  juris- 
diction of  the  court  whose  officer  he  is.  It  has  already  been 
seen  that  the  right  of  a  receiver  over  the  property  is  merely 
a  right  to  the  possession,  to  hold  it  for  the  benefit  of  all 
parties.  This  right  he  derives  from  the  act  of  the  court  in 
appointing  him,  and  this  right  does  not  interfere  with  the 
legal  property  in  the  goods,  which  remains  in  the  original 
owner.  Yet  this  possessory  right  is  one  which  is  perfectly 
capable  of  being  enforced,  and  indeed  may  be  said  to  con- 
stitute a  special  property  in  the  goods,  and  which  must 
be  recognized  by  all  courts  in  the  same  jurisdiction  as  that 
court  which  conferred  the  right.  Still,  the  legal  property 
in  the  goods  remaining  in  the  original  owner,  suit  must 
;be  brought  in  his  name,  though  for  the  benefit  of,  or  rather 

'  Newman  v.  Mills,  i  Hog.  291 ;  Brennan  v,  Kenny,  2  Irish  Ch.  583. 
^  Dan.  Ch.  Pr.  938  et  seq,  3  Kerr  on  Rec  194-203. 
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to  transfer  the  possession  to,  the  receiver.     It  has  accord- 
ingly been  held  that  a  receiver  must  sue,  even  in  the  juris- 
diction of  the  court  that  appointed  him,  in  the  name  of  the 
original  owner  of  the  property,  and  that  a  suit  brought  in 
the  receiver's  name  is  wrongly  brought.'     Now  it  may  safely 
be  said  that  what  a  receiver  cannot  do  in  the  jurisdiction  of 
the  court  which  appointed  him,  a  fortiori  he  will  not  be  able 
to  do  outside  that  jurisdiction ;  so  that  we  may  consider  it 
settled  that  the  chancery  receiver  cannot  properly  sue  in  his 
own  name  outside  of  the  jurisdiction  of  the  court.     The 
question  is  then  left,  Can  he  sue  in  the  name  of  the  original 
owner  of  the  goods  or  debt  ?  and  this  question  again  divides 
itself  into  two  parts :  first,  when  such  action  would  interfere 
with  the  rights  of  creditors  resident  in  the  State  where  the 
receiver  tries  to  assert  his  right ;  and,  second,  where  such 
action  would  not  interfere.     The  first  branch  we  will  con- 
sider in  connection  with   statutory  receivers,  as  the  same 
principles  are  involved.     As  to  the  second  branch,  the  cases 
have  been  few  in  which  this  particular  point  has  been  raised, 
as  the  number  of  States  in  which  the  powers  of  receivers 
have  not  been  altered  by  statute  is  very  small,  but  in  those 
cases  it  is  believed  the  affirmative  has  always  been  held. 

A  case  in  direct  bearing  on  this  point  is  Hope  Mutual  Life 
Insurance  Company  v.  Taylor."  A  receiver  had  been  ap- 
pointed in  Connecticut  by  a  court  of  chancery.  The  company, 
however,  brought  suit  in  its  own  name  in  New  York,  and  it  was 
made  a  point  of  exception  to  the  judge's  ruling  that  he  had  not 
charged  the  jury  that  the  action  should  be  brought  in  the 
name  of  the  receiver.  It  was  held,  however,  that  the  action 
was  rightly  brought  in  the  name  of  the  company,  Monell,  J., 
saying :  "  The  receiver  was  appointed  by  the  Connecticut 
court  in  the  exercise  of  its  equity  powers,  and  not  under 
any  statute  of  that  State;"  thus  putting  it  plainly  on  the 
ground  that  a  mere  chancery  receiver  has  no  title  and  can- 

'  Yeager  v.  Wallace,  44  Pa.  St.  294 ;  Freeman  v,  Winchester,  10  Smed.  & 
M.  577;  Newell  v.  Fisher,  24  Miss.  392;  Leonard  v,  Storrs,  31  Ala.  488; 
Green  v.  Wistcr,  i  Johns.  Ch.  60;  Merrill  v.  Lyon,  16  Wend.  405;  King  r. 
Cutts,  24  Wis.  627.  »  2  Robt.  278. 
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not  sue  outside  of  the  jurisdiction  in  which  he  is  appointed. 
It  will,  of  course,  be  understood  that  in  saying  the  receiver 
may  sue  thus  in  the  name  of  the  original  owner  of  the  debt 
or  goods,  outside  the  jurisdiction  of  the  court  of  his  appoint- 
ment, it  is  not  meant  that  the  title  which  he  derives  from 
such  court  by  virtue  of  his  appointment  has  any  validity  or 
inherent  power   outside  the   jurisdiction  of  such  court  by 
which  the  courts  of  other  States  are  obliged  to  yield  to  him 
the  possession  of  the  goods  in  question,  but  that  the  princi- 
ple on  which  his  standing  in  court  is  based  is  that  of  comity 
between  the  different  States,  by  which,  in  order  to  make  the 
injustice  and  opportunities  for  fraud  and  oppression  arising 
out  of  differences  in  the  laws  of  the  different   States  less 
frequent,  it  has  always  been  regarded  as  the  duty  of  courts 
to  give  effect  to  the  laws  of  other  States  to  the  utmost  of 
their  power,  provided  that  in  so  doing  they  do  not  invalidate 
the  force  and  effect  of  the  laws  of  their  own  State,  and  so 
recognize  any  title  acquired  under  the  laws  of  other  States, 
except  where  to  do  so  conflicts  with  the  rights  of  creditors, 
citizens  of  the  State  in  which  the  action  is  brought.     Ex- 
actly what  are  the  general  rules,  if  any,  governing  the  comity 
of  nations  is  difficult  to  ascertain,  but  that  comity  will  en- 
force any  foreign  law  which  does  not  conflict  with  domestic 
laws.     Porter,  J.,  in  Paul  v.  His  Creditors,'  says :  "  Comity 
of  nations  is,  and  ever  must  be,  uncertain.     It  necessarily 
must  depend  on  a  variety  of  circumstances,  which  cannot  be 
reduced  to  any  certain  rule.     No  nation  will  suffer  the  laws 
of  another  to  interfere  with  her  own,  to  the  injury  of  her 
citizens.     Whether  they  do  or  not  must  depend  on  the  con- 
dition of  the  country  in  which  the  foreign  law  is  sought  to 
be  enforced,  the  particular  nature  of  her   legislation,  her 
policy,  and  the  character  of  her  institutions.     In  the  conflict 
of  laws  it  must  be  often  a  matter  of  doubt  which  should 
prevail ;  and  whenever  a  doubt  does  exist,  the  court  which 
decides  will  prefer  the  law  of  its  own  country  to  that  of  the 
stranger."     This  would  not  exclude,  however,  the  receiver 
from  suing  in  the  name  of  the  original  creditor,  for  his  pos- 

*  17  Mart.  569. 
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sessory  title  will  be  good  as  against  the  debtor;  in  other 
words,  where  the  ^uit  is  by  the  receiver  in  the  name  of  the 
original  creditor,  the  court  will  not  allow  the  debtor  to  set 
up  as  a  bar  the  fact  that  the  possessory  title  is  in  a  different 
person  from  the  plaintiff.  If  the  receiver's  claim  comes  into 
conflict  with  the  rights  of  other  creditors,  citizens  of  the 
State  where  the  action  is  brought, —  as,  under  several  attach- 
ments, —  it  would  be  different ;  but  that  case  we  reserve. 

It  would  seem  not  impossible  to  rest  this  recognition  of 
the  right  of  a  receiver  to  the  possession  of  the  property  in 
dispute  in  a  foreign  country  on  a  principle,  unfortunately, 
itself  of  somewhat  doubtful  validity,  though  of  unquestion- 
able utility.     It  is  best  explained  by  Story,'  in  treating  of  the 
relation  of  guardian  and  ward  :  ''  In  regard  to  the  first  point, 
[the  control  of  the  guardian  over  the  ward]  BouUenois  main- 
tains that  the  laws  which  regulate  it  are  strictly  personal,  and 
therefore  the  authority  extends  to  the  ward  in  foreign  coun- 
tries as  well  as  at  home,  and  is  of  equal  validity  and  right, 
according  to  the  law  of  the  domicile,  in  every  other  place. 
*  Je  tnets  (says  he)  au  nombre  des  statuts  personnels  ceux  qui 
mettent  les  enfants  sous  la  puissance  de  leur  pire  ou  de  levr 
tuteur' »     From  this  it  would  seem  to  follow  that  the  tutor  is 
to  be  recognized  as  fully  entitled  to  assert  any  claims  over 
the  movable  property  of  his  ward,  and  to  sue  for  debts  due 
his  ward  in  foreign  countries,  without  having  any  confirma- 
tion of  his  guardianship  by  the  local  authorities."  ^     Story 
goes  on  to  give  various  authorities  for  and  against  that  posi- 
tion. 

The  principle  of  BouUenois  is  that  any  personal  statute  — 
that  is,  any  one  which  gives  rise  to  an  actual  status  or  rela- 
tionship between  two  persons  — should  be  recognized  all  over 
the  world ;  that  such  statutes  relate  to  the  person  concerning 
whom  they  are  enacted,  and  should  follow  that  person  wher- 
ever he  goes.  This  rule,  in  case  of  the  receiver,  would  ex- 
tend his  relationship  to  the  person  whose  property  he  takes, 

'  Story  on  Confl.,  sect  495.  *  4  BouUenois  Observ.  51-68. 

3  3  Barge's  Comm.  on  Col.  and  Foreign  Law,  pt.  2,  chap.  23,  sect.  5,  p. 

1002. 
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to  whatever  State  he  might  visit  for  the  purpose  of  collect- 
ing the  property.  The  rule  is  supported  by  many  of  the 
best  writers  on  international  law,  and  is  one  which  would 
undoubtedly  be  a  great  gain,  but  it  has  not  yet  been  gener- 
ally adopted. 

As  the  result  of  this  view  of  the  chancery  receiver,  it  may 
be  stated  that  the  proper  course  for  the  receiver  is  either  to 
have  the  suit  brought  by  the  original  creditor,'  or  to  apply 
to  a  proper  court  in  the  State  in  which  he  wishes  to  secure 
recognition,  for  an  auxiliary  appointment  as  receiver  in  that 
State.^ 

When  we  consider  statutory  receivers,  it  may  be  well  to 
divide  them  into  three  classes :  — 

1.  Those  on  whom  the  statute  has  only  conferred  a  power 
to  sue  in  their  own  name. 

2.  Those  in  whom  the  legal  property  is  vested  by  statute. 

3.  Those  to  whom  the  right  to  sell  and  transfer  the  prop- 
erty is  given  by  statute. 

The  first  are  no  more  than  ordinary  chancery  receivers- 
The  old  practice  was  for  the  receiver  to  apply  to  the  court 
which  appointed  him  for  leave  to  sue,  and  then  to  notify  the 
original  creditor  that  he  was  about  to  sue  on  the  contract, 
and  then  to  bring  suit  in  the  name  of  the  original  creditor.^ 
This  was  on  the  theory  that  the  legal  title  is  still  in  the 
original  owner.  This  roundabout  method,  without  corre- 
sponding advantages,  has  in  many  States  been  changed 
by  statute.*  Thus  circuity  and  expense  are  avoided,  and 
at  the  same  time  any  equities  which  may  exist  are  pre- 
served ;  since  any  set-off  which  the  debtor  may  have  against 
the  original  creditor  may  be  allowed  in  a  suit  brought  by 
the  receiver,  while  any  set-off  which  the  debtor  may  have 
against  the  receiver  will  not  be  allowed.s  When,  therefore,  a 
chancery  receiver  is  authorized  by  statute  to  sue  in  his  own 

'  Hope  Mutual  Life  Ins.  Co.  v,  Taylor,  2  Robt.  278. 

'  Bidlack  v.  Mason,  11  C.  E.  Green,  230. 

3  Kerr  on  Rec.  (ist  Am.  ed.)  192,  note,  and  cases  there  cited. 

4  Ibid, 

5  Holbrook  v.  Receivers,  6  Paige,  220;  Matter  of  Van  Allen,  37  Barb.  225. 
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n^Line,  this  being  matter  of  form,  not  affecting  the  rights  of 
the  parties  and  not  conferring  title  to  the  property,  but 
merely  directing  one  mode  of  procedure  in  preference  to 
a^nother,  it  would  not  alter  or  improve  the  receiver's  standing 
in  a  foreign  court.  He  has  still  the  same  title  in  that  court, 
and  the  law  in  the  State  in  which  he  was  appointed,  relating 
only  to  the  form  of  the  action,  will  be  of  no  validity  in  the 
absence  of  a  corresponding  law  in  the  place  where  he  sues. 
The  lex  fori  must  govern.*  But  such  a  statutory  power 
should  not  prejudice  the  right  to  bring  suit  in  the  name  of 
the  original  creditor,  and  it  has  been  held  that,  in  a  State 
where  a  receiver  was  allowed  to  sue  in  his  own  name,  a  suit 
could  also  be  brought  in  the  name  of  the  original  creditor.' 
If  this  were  not  so,  there  might  be  cases  where  no  one  could 
sue.  This  case  shows  that  such  power  is  not  restrictive. 
The  effect  of  this  power  may  be  varied  by  combination 
with  other  powers  to  which  we  have  referred,  but  we  will 
reserve  that  point  till  we  have  considered  the  effect  of  these 
powers. 

As  to  the  second  class,  where  statutes  vest  the  legal  title 
in  the  receiver,  the  receiver  is  much  the  same  as  an  assignee 
in  bankruptcy.     He  is  more  than  a  mere  custodian.     The 
property  is  his,  to  be  dealt  with  in  the  exercise  of  his  discre- 
tion, under  the  power  of  his  appointment,  for  the  benefit  of 
creditors.     The  title  vests  in  him  without  any  assignment, 
by  operation   of  law.3     He  is,  of  course,  only  to  use  the 
property  in  the  method  prescribed  by  the  statute  and  the 
court,  and  must  render  an  account  to  the  court  which  ap- 
pointed him.     In  every  other  respect  he  is  the   owner  of 
the  property,  and  recognized  as  such  by  the  courts  of  the 
State  in  which  he  was  appointed.     It  is  noticeable  that  in 
most  States  in  which   such   receivers   are  authorized,  the 
power  to  sue  in  their  own  names  is  given  by  statute.     The 
legal  title,  then,  is  in  such  receiver,  as  it  is  in  an  assignee  in 

'  Story  on  Confl.,  sect.  556  et^tq. 

«  Hope  Mntual  Life  Ins.  Co.  v.  Taylor,  2  Robt.  278. 

3  Mann  v,  Pentz,  2  Sandf.  Ch.  257. 
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bankruptcy.'  Judge  Willard,  in  Porter  v.  Williams,*  says,  in 
reference  to  the  effect  of  the  New  York  statutes :  "  The  act  of 
184s  enacts  that  any  receiver  appointed  by  virtue  of  an  order 
or  decree  of  the  Court  of  Chancery  may  take  and  hold  real 
estate  upon  such  trusts  and  for  such  purposes  as  the  court 
may  direct."  And  again :  "  Before  the  Code,  it  was  settled 
that  the  order  appointing  a  receiver,  when  the  appointment 
was  completed,  vested  in  him  all  the  property  and  effects  of 
the  debtor's,  subject  to  the  order,  without  an  assignment."  ^ 
And,  "since  the  Code,  I  think  the  order  has  a  like  eflfect 
upon  the  debtor's  real  estate  as  upon  his  personal  estate,  and 
the  whole,  by  force  of  the  order,  vested  in  the  receiver  when 
the  appointment  is  complete." 

It  has  always  been  held  that  the  transfer  of  real  property 
is  governed  by  the  law  of  the  place  in  which  it  is  situated, 
the  lex  rei  sitce.  Story  says :  *  "  The  consent  of  the  tribu- 
nals, acting  under  the  common  law,  both  in  England  and 
America,  is  in  a  practical  sense  absolutely  uniform  on  this 
subject.  All  the  authorities  in  both  countries,  so  far  as 
they  go,  recognize  the  principle,  in  its  fullest  import,  that 
real  estate  or  immovable  property  is  exclusively  subject 
to  the  laws  of  the  government  within  whose  territory  it 
is  situated."  Indeed,  so  firmly  is  this  principle  established 
that  in  cases  of  bankruptcy  the  real  estate  of  the  bankrupt 
situated  in  foreign  countries  is  universally  admitted  not  to 
pass  under  the  assignment;  although,  as  we  have  seen, 
there  are  great  diversities  of  opinion  as  to  movables.  And 
Lord  Eldon  has  gone  so  far  as  to  declare  that  there  exists 
no  legal  or  equitable  obligation,  although  there  is  a  moral 
obligation,  on  the  bankrupt  to  make  a  conveyance  thereof  to 
his  assignees,  and  that  creditors  are  without  redress,  unless 
by  way  of  remedy  in  rem  where  the  property  is  situated,  or 

'  Verplanck  v.  Mercantile  Ins.  Co.,  2  Paige,  452;  Attomey-Gencril  v. 
Life  and  Fire  Ins.  Co.,  4  Paige,  224 ;  Receivers  v.  Patterson  Gas-Light  Co.,  3 
Zab.  283;  Kerr  on  Kec.  (ist  Am.  ed.)  182,  note. 

»  5  Seld.  142. 

3  Mann  v,  Pentz,  2  Sandf.  Ch.  257;  Wilson  z/.  Alien,  6  Barb.  542. 

4  Story  on  Confl.  713. 
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by  way  of  withholding  a  certificate  of  discharge  until  the 
bankrupt  executes  such  conveyance."  This  applies,  of 
course,  only  to  suits  brought  in  the  country  of  his  appointment 
to  recover  title  to  land  lying  outside ;  but  it  shows  that  the 
receiver,  if  he  wishes  to  proceed  in  rem  in  the  place  where 
the  land  is  situated,  must  come  only  in  his  capacity  as 
receiver,  and  the  question  whether  he  will  be  recognized 
depends  on  the  same  principle  as  that  mentioned  in  regard 
to  the  chancery  receiver.  He  comes  to  have  his  title,  not 
his  possession,  established. 

As  to  personal  property,  the  law  is  in  confusion.  It  is  an 
undoubted  principle  of  international  law  that  the  law  of  the 
domicile  of  the  owner  governs  all  transfers  of  personal  prop- 
erty. This  is  a  general  principle  which  applies  to  personal 
property  in  all  its  forms,  although  it  is  perhaps  more  fre- 
quently used  in  regard  to  the  distribution  of  the  effects  of 
intestates.'  It  has  been  a  contested  question  whether  this 
principle  shall  apply  to  involuntary  assignments,  or  those 
taking  effect  by  operation  of  law,  as  fully  as  to  voluntary  as- 
signments, where  its  application  has  never  been  questioned. 
And  this  question  has  generally  been  argued  in  cases  of  invol- 
untary assignments  in  bankruptcy,  where  the  rights  of  other 
creditors  are  concerned.  The  question  is  evidently  the  same 
in  principle  as  that  whether  the  statutory  receiver's  title  to 
personal  property  is  good  in  a  foreign  jurisdiction.  In  both 
cases  the  assignment  or  transfer  is  involuntary,  and  for  the 
benefit  of  creditors  as  well  as  the  original  owner,  and  the 
receiver  and  assignee  in  bankruptcy  must  proceed  pari  passu. 
There  is  no  question  as  to  the  recognition  of  the  title  of  the 
receiver  to  personal  property  if  his  claim  does  not  interfere 
with  the  rights  of  domestic  creditors  in  the  State  where  he 
attempts  to  sue.  If,  for  instance,  a  receiver  appointed  in 
New  York  sues  for  goods  sold  and  delivered  in  Massachu- 
setts, it  is  no  defence  to  say  that  he  is  a  receiver.  The 
money  is  due  to  the  party  whom  the  receiver  represents, 
and  he  is  vested  with  all  the  rights  of  the  original  creditor, 
and  by  comity  his  title,  valid  in  the  place  of  the  domicile  of 

*  Story  on  Confl.  171. 


246  RIGHT  TO   SUE   IN   A   FOREIGN   COURT. 

the  owner,  will  be  regarded  as  of  equal  validity  all  over  the 
world.     This  has  been  held  to  be  true  of  the  assignee  in 
involuntary  bankruptcy,  and  the  principle  is  stated  in  this 
form.     The  title  to  the  property  in  the  assignee  is  undoubt- 
edly a  valid  legal  title  by  operation  of  law  in  the  State  where 
the  assignment  is  made.    This  title,  being  a  title  by  operation 
of  law  only,  and  not  by  voluntary  assignment  of  the  owner, 
must  be  of  force  only  so  far  as  the  law  which  creates  it  is  in 
force,  or  only  within  the  bounds  of  that  State  in  which  it 
was  created.     But  the  rightiWill  nevertheless  be  recognized 
and  enforced  by  the  courts  of  other  States,  on  the  principles 
of  comity.     This  is  well  explained  in  Plestoro  v,  Abraham,' 
where  a  British  subject  was  declared  bankrupt  while  on  a 
voyage  to  America,  and  had  a  large  shipment  of  property 
with  him.     It  was  held  by  the  chancellor  (Walworth)  that 
the  assignees  were  entitled  to  recover,  upon  the  ground  that 
the  assignment  operated  as  a  good  conveyance  to  them 
against  the  bankrupt  or  those  holding  for  his  use.'    Mr.  Story, 
commenting  on  this  case,  says:  "It  is  obvious  that  the  great 
question  involved  in  this  case  was  whether  an  assignment 
under  a  foreign  bankrupt-law  operates  as  a  transfer  of  per- 
sonal property  in  this  country.     It  matters  not,  in  respect  to 
the  bankrupt  himself,  or  others  claiming  under  him,  whether 
it  operates  as  a  legal  or  an   equitable  transfer.     In  either 
way  it  will  divest  him  of  his  principal  interest.     Upon  this 
point  it  is  impossible  not  to  feel  that  the  general  current  oi 
American  authority  is,  in  perfect  coincidence  with  that  of 
England,  in  favor  of  the  assignees.     In  most  of  the  cases  in 
which  assignments  under  the   foreign  bankrupt-laws  have 
been  denied  to  give  a  title  against  attaching  creditors,  it  has 
been  distinctly  admitted  that  the  assignees  might  maintain 
suits  in  our  courts  under  such  assignments  for  the  property 
of  the  bankrupt.     A  very  instructive  case  on  the  title  of  the 
receiver  in  such  cases  is  Runk  v,  St.  John.3     Clarke,  J.,  says: 
"  The  laws  and  proceedings  of  other  sovereignties  have  not, 
indeed,  such  absolute  and  inherent  vigor  as  to  be  efficacious 
here  under  all  circumstances.     But  in  most  instances  they 

»  I  Paige,  236.  "  Story  on  Confl.,  sect.  420.  3  29  Barb.  585. 
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are  recognized  by  the  courtesy  of  the  courts  of  this  State, 
[New  York3  and  the  right  of  foreign  assignees  or  receivers  to 
collect,  sue  for,  and  recover  the  property  of  the  individuals 
or  corporations  they  represent  has  never  been  denied  except 
where  their  claims  came  in  conflict  with  the  rights  of  cred- 
itors in  this  State."' 

Having,  then,  seen  that  the  title  of  the  statutory  receiver  is 
good  except  as  against  attaching  creditors,  we  will  see  what 
right  he  has  as  against  them,  and   here   the   rules   apply 
equally  to  the  chancery  receiver  suing  on  his   possessory 
title.    There  is  a  conflict  between  the  English  and  American 
courts  on  this  point.     The  Americans  hold  that  the  receiver's 
title  will  not  be  recognized.     The  English  hold  that  it  will, 
and   an    outline   of  their  argument   is   given   by  Story  as 
follows:   They  begin  by  saying  that  the   general   rule  un- 
doubtedly is  that  personal  property  has  no  locality ;  that,  as 
to  its  distribution,  it  follows  the  law  of  the  domicile  of  its 
owner.     With   this   rule   admitted,  they  say  that,  a  volun- 
tary assignment  or  sale  by  the  owner  being  of  undoubted 
validity  to  transfer  the  title  as  against  creditors,  wherever 
domiciled,  provided  the  assignment  or  sale  was  valid  accord- 
ing to  the  law  of  the  domicile  of  the  owner  at  the  time  of 
such  assignment   or  sale,  the   involuntary   assignment   by 
operation  of  law,  being  perfectly  valid  to  pass  all  the  title 
of  the  property  out  of  the  owner,  according  to  the  law  of 
his  domicile,  acts   to   pass  the   property  absolutely  out  of 
the  original  owner.     As  Story  says  3  of  involuntary  assign- 
ments in  bankruptcy :  — 

"  The  law,  upon  his  bankruptcy,  transfers  his  whole  property 
to  assignees,  who  thus  become  lege  loci  the  lawful  owners  of 
it,  and  entitled  to  administer  it  for  the  benefit  of  all  his 
creditors.  The  mode  of  transfer  is  wholly  immaterial.  The 
only  proper  question  is  whether  it  is  good  according  to  the 
law  of  his  domicile.  This  rule  is  admitted  and  applied  in 
all  cases  of  the  succession  to  movable  property  in  cases 
of  intestacy,  where  the  property  passes  by  mere  operation  of 
law  in  the  same  manner  and  to  the  same  extent  as  where  it 

'  Sec  Pond  z'.  Cooke,  45  Conn.  126;  Hoyt  ».  Thompson,  I  Scld.  320. 
'  Story  on  Confl.,  sect.  404. 
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passes  by  the  ordinary  act  or  transfer  inter  vivos  of    the 
owner,  or  when  it  passes  by  his  last  will  or  testament.      The 
same  principle  applies  with  equal  force  and  general   con* 
venience  to  the  disposition  of  the  effects  of  bankrupts^  for 
the  just  and  equal  distribution  of  all  the  funds  of  that  class 
of  debtors  becomes  the  common  concern  of  the  whole  com- 
mercial world.     In  case  of  intestacy,  it  is  presumed  to  be 
the   intent  of  the   testator  that   his   movables,   which   by 
virtue  of  law  have  no  locality  independent  of  his  person, 
should  be  brought  home  and  distributed  according  to  the 
law  of  his  domicile.     It  is  equally  to  be  presumed,  as  the 
understanding  of  the  commercial  world,  that  the  bankrupt's 
effects  should  follow  his  person  and  be  distributed  in  the 
place  of  his  domicile,  where   the  credit   was  bestowed  or 
the  payment  expected,  according  to  the  law  thereof.'     An 
assignment  under  the  bankrupt  laws  ought  to  be  deemed 
of  equal  force  and  validity  in  all  respects  with  a  voluntaiy 
assignment  of  the  party,  for  by  implication  of  law  he  con- 
sents to  all  transfers  made  of  his  property  according  to  the 
law  of  his  domicile.     Great  inconvenience  would  follow  from 
a  different  proceeding.     Different  commissions  might  issue 
in  different  countries,  and  have  concurrent  operation,  simul  et 
setnel^  in  different  counties.     And  thus  it  would  be  in  the 
power  of  the  bankrupt  to  throw  his  property  under  either 
commission   at   pleasure,  and   to  give  local  preferences  to 
different  creditors  according  to  his  own  partialities  and  preju- 
dices.    Such  a  state  of  things  and  such  conflicting  systems 
would   lead  to  great  public  inconvenience  and  confusion, 
and  be  a  source  of  much  fraud  and  injustice,  and  disturb  the 
equality  and  equity  of  any  bankrupt  system  in  any  country. 
There  is  great  wisdom,  therefore,  in  adopting  the  rule  that 
an  assignment  in  bankruptcy  shall  operate  as  a  complete 
and  valid  transfer  of  all   the   movable  property  abroad  as 
well  as  at  home,  and  it  has  accordingly  received  very  general 
sanction. 

"  It  is  true  that  any  nation  may  adopt,  if  it  pleases,  a  differ- 
ent system,  and  prefer  an  attaching  domestic  creditor  to  a 

'  Holmes  v,  Remsen,  4  Johns.  Ch.  467. 
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foreign  assignee  or  foreign  creditors.  But  such  a  course  of 
legislation  can  hardly  be  deemed  consistent  with  the  general 
comity  of  nations,  and  could  scarcely  fail  to  bring  on  a 
retaliatory  system  of  preferences  in  every  other  nation 
injured  thereby.  But  until  such  a  legislation  is  positively 
made,  and  interposes  a  direct  obstruction,  the  true  rule  is  to. 
follow  out  the  lead  of  the  general  principle  that  makes  the 
law  of  the  owner's  domicile  conclusive  upon  the  distribution 
of  his  personal  property." 

Such  is   Story's  forcible  statement  of  the  argument  for 
allowing  an  assignee  in  involuntary  bankruptcy  to  be  recog- 
nized in  a  foreign  court.     On  the  other  hand,  he  gives  the 
following  outline  of  the  argument  against  such  recognition : 
"It  is  admitted  that  the  general  rule  is  that  personal  prop- 
erty, including  debts,  has  no  locality,  but  follows  as  to  its  dis- 
position and  transfer  the  law  of  the  domicile  of  the  owner.   But 
every  country  may  by  positive  law  regulate  as  it  pleases  the 
disposition  of  personal  property  found  within  it,  and  may 
prefer  its  own  attaching  creditors  to  any  foreign  assignees, 
and  no  other  country  has  any  right  to  question  the  determi- 
nation.    When  there  is  no  positive  law,  the  general  rule  is  to 
govern,  with  the  exception  of  such  principles  as  fall  within 
the  known  principle  of  Huberus:  that  it  is  not  prejudicial 
to  the  State  or  to  the  just  rights  of  its  citizens.     And  this 
exception  is  the  very  ground  on  which  the  objection  to  the 
ubiquity  of  operation  of  the  bankrupt  laws  of  a  country,  as 
respects  the  personal  estate  of  the  bankrupt,  is  to  be  rested. 
There  is  a  marked  distinction  between  a  voluntary  convey- 
ance of  property  by  the  owner  and  a  conveyance  by  mere 
operation  of  law,  in  cases  of  bankruptcy  in  invitum.     Laws 
cannot  force  the  will  nor  compel  any  man  to  make  a  convey- 
ance.   In  place  of  a  voluntary  conveyance  of  the  owner, 
all  that  the  legislature  of  any  country  can  do,  when  justice 
requires  it,  is  to  assume  the  disposition  of  his  property  in 
invitum.    But  a  statutable  conveyance,  made  under  the  au- 
thority of  any  legislature,  cannot  operate  upon  any  property 
except  that  which  is  within  its  own  territory.     This  makes 
a  solid  distinction  between  a  voluntary  conveyance  by  the 
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owner  and  an  involuntary  legal  conveyance  by  the   aiere 
authority  of  law. 

"  The  former  has  no  relation  to  place ;  the  latter,  on  the  con- 
trary, has  the  strictest  relation  to  place.  This  distinction  was 
insisted  on  with  great  force  by  Lord  Karnes.'  It  is  therefore 
admitted  that  a  voluntary  assignment  by  a  party  according 
to  the  law  of  his  domicile  will  pass  his  personal  property, 
whatever  may  be  its  locality,  abroad  as  well  as  at  home.  But 
it  by  no  means  follows  that  the  same  rule  should  govern  in 
cases  of  assignments  by  operation  of  law. 

"  The  true  rule  in  such  cases  is  to  hold  that  the  assignees 
are  in  the  same  situation  as  the  bankrupt  himself  in  regard 
to  foreign  debts.  They  take  the  property  under  the  assign- 
ment, subject  to  every  equity  belonging  to  foreign  creditors, 
and  subject  to  the  remedies  provided  by  the  laws  of  the 
foreign  country  where  the  debt  is  due ;  and  when  they  are 
permitted  to  sue  in  a  foreign  court,  it  is  not  as  assignees 
having  an  interest,  but  as  the  representatives  of  the  bank- 
rupt. They  stand  upon  the  footing  of  administrators  only, 
with  a  right  to  sue  for  the  benefit  of  all  the  creditors.  But 
our  local  law  will  not  regard  the  choses  in  action  of  the 
debtor  as  exclusively  appropriated  to  the  use  of  such  as- 
signees, and  a  preference  can  be  gained  by  them  only  by 
pursuing  the  remedies  which  our  local  laws  afford.  Nor  can 
it  be  truly  said  that  an  assignment  by  the  bankrupt  laws  is 
with  the  consent  of  the  bankrupt,  because  he  assents  by 
implication  to  such  laws.  This  is  a  very  unsafe  and  danger- 
ous principle  on  which  to  risk  the  doctrine,  for  in  the  same 
way  it  may  be  said  that  a  man  committing  a  crime  for  which 
his  estate  is  forfeited  voluntarily  consents  to  its  transfer. 
But  the  principle,  whether  correct  or  not,  can  only  apply  to 
cases  where  the  debtor  and  creditor  both  belong  to  the  same 
country.  It  is  wholly  inapplicable  to  foreign  creditors. 
Besides,  national  comity  requires  us  to  give  effect  to  such 
assignments  only  so  far  as  may  be  done  without  impairing 
the  remedies  or  lessening  the  securities  which  our  laws  have 
provided  for  our  own  citizens.     The  rule  is,  Quatenus  sim 

*  Kames  on  Eq.,  pt.  3,  chap.  8,  sect  6. 
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prejudicio  indulgentium  fieri  potest^     And,  after  all,  this  is 
mere  comity,  and  not  international  law.     All  comity  of  this 
sort  must  be  built  up  in  a  great  measure  upon  the  doctrine 
of  reciprocity,  and  this  is  extremely  difficult,  from  the  known 
diversities   of  the   jurisprudence   of  different  nations.      It 
would  prejudice  the  rights  and  remedies  of  our  citizens  in 
our  own  courts  to  suffer  the  assignment  under  foreign  bank- 
rupt-laws to  prevail  against  their  debtors  in  our  own  courts. 
If  there  is  in  such  cases  a  conflict  between  our  own  laws 
and  foreign  laws  as  to  the  rights  of  our  citizens,  and  one  of 
them  must  give  way,  our  own  laws  ought  to  prevail.     The 
most  convenient  and  practical  rule  is  that  statutable  assign- 
meats  as  to  creditors  shall  operate  intra-territorially  only. 
If  our  citizens  conduct  themselves  according  to  our  law  in 
regard  to   the  property  of  their  debtors  found  within  our 
jurisdiction,  it  is  reasonable  that  they  should  reap  the  fruits 
of  their  diligence,  and  not  be  sent  to  a  foreign  court  to  receive 
such  a  dividend  of  their  debtor's  effects  as  the  foreign  laws 
allow.     If  each  government,  in  cases  of  insolvency,  should 
sequester  and  distribute  the  funds  within  its  own  jurisdiction, 
the  result  will  be  favorable  to  the  interest  of  creditors  and 
to  the  harmony  of  nations.     This  is  the  rule  in  all  cases  of 
the  administration  of  the  property  of  deceased  persons,  and 
there  is  no  real  difference  between  the  principle  of  these  cases 
and  of  cases  of  bankruptcy.     *     *     *     Neither  is  it  true  that 
even  the  voluntary  conveyances  of  parties  are  in  all  cases 
held  to  be  valid,  where  they  are  prejudicial  to  the  rights  and 
remedies  of  our  own  citizens.     In  Massachusetts,  for  instance, 
it  has  been  held  that  a  voluntary  assignment  by  a  debtor  of 
all  his  property,  made  in  Pennsylvania,  for  the  benefit  of 
creditors  generally,  shall  not  prevail  over  a  subsequent  attach- 
ment of  the  funds  of  the  debtor  made  after  the  assignment, 
because  such  an  assignment  would  be  void  by  the  laws  of 
Massachusetts,  if  made  in  that  State,  as  being  in  fraud  of 
creditors,  and   it  is  unjust  and  unequal  in  its  effects  and 
prejudicial  to  the  citizens  of  the  State.     In  such  a  case, 

'  Huberus,  lib.  i,  tit.  3,  sect.  2,  De  Confl.  Leg. 
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therefore,  the  party  who  shall  by  process  first  attach  the  debt 
or  seize  the  property  ought  to  prevail,  whether  creditor  or 
assignee." 

The   former  of  the   two   doctrines   for  the   adoption   of 
which  arguments  have  been  presented  has  been  acknowl- 
edged   by  the   English  courts,  and    the    continental    ones 
in  some  degree,  to  be  the  true  rule,  and  effect  is  accord- 
ingly given  by  them  to  the  transfer  of  a  bankrupt's  property 
under  an  assignment  in  imntum,  even  as  against  domestic 
attaching  creditors.     On  the  other  hand,  the  courts  of  the 
United  States  have  almost  universally  held  the  other  doctrine, 
and  have  regarded  the  assignment  as  of  no  validity  as  against 
domestic  creditors ;  and  it  is  on  this  principle  that  the  cases 
have  been  decided  which  hold  that  a  receiver  cannot  sue 
outside  the  jurisdiction  of  the  court  which  appoints  him. 
He  stands  in  just  the  same  position  as  the  assignee  in  invol- 
untary bankruptcy.     Both  take  their  title  by  operation  of 
law  —  a  title  which  our  courts  have  held  to  be  of  no  force 
extra-territorially,  adopting  in  the  main  the  course  of  reason- 
ing  given  by  Mr.  Story  in  behalf  of  this  view.*     In  con- 
formity with  this  principle,  the  courts  have  held  that  a  volun- 
tary assignment  made  after  the  involuntary  transfer,  to  the 
assignee,  is  a  valid  confirmatory  transfer  outside  the  juris- 
diction in  which  the  involuntary  transfer  was  made,  even  as 
against  subsequent  attachments  by  creditors,  the  property 
in  the  goods  being  still  in  the  original  owner  as  to  all  outside 
creditors  till  the  voluntary  transfer." 

In  regard  to  the  effect  of  a  power  to  sue  in  his  own  name 
given  to  a  statutory  receiver,  the  effect  of  this  depends  on 
the  /ex  fori.  If,  in  the  State  where  the  suit  is  brought,  an 
assignee  of  a  chose  in  action  is  empowered  to  sue  in  his  own 
name,  the  receiver  can  sue  in  that  way,  notwithstanding  the 
fact  that  the  law  of  the  State  where  he  was  appointed  does 


*  Warren  v.  Union  National  Bank,  7  Phila.  156;  Willetts  v,  Waite,  25  N. 
Y.  577;  Hunt  v.  Columbian  Ins.  Co.,  55  Me.  290;  Taylor  v,  Columbian  Ins. 
Co.,  14  Allen,  353. 

*  Holmes  r.  Remsen,  4  Johns.  Ch.  484 ;  Grayson  v.  Church,  7  Mich.  36. 
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not  confer  this  power,  and  vice  versa.^  It  is  a  matter  not 
affecting  the  rights  of  the  parties,  but  the  form  of  the 
remedy,  and  as  such  is  governed  by  the  lex  fori? 

It  only  remains  to  consid'er  what  is  the  effect  of  those 
statutes  which  allow  the  receiver  to  sell  or  transfer  the  prop- 
erty of  which  he  is  appointed  receiver.  Whether  such 
receiver  has  the  general  legal  property  in  the  goods,  or 
whether  he  has  only  the  special  possessory  title  of  the  chan- 
cery receiver,  is  a  question  of  some  difficulty. 

Under  the  well-known  principle  that  a  right  conferred  by 
legislation  to  do  an  act  implies  a  grant  of  all  the  powers  nec- 
essary to  do  the  act,  it  might  be  argued  that  the  right  given 
the  receiver  to  sell  or  transfer  the  property  means  the  right 
to  transfer  the  general  legal  property,  not  any  special  pos- 
sessory title,  and  that  the  person  who  buys  at  such  a  transfer 
gets  the  whole  legal  title  to  the  property ;  but  that  in  order 
for  the  receiver  to  confer  such  title  it  must  be  in  him 
previously  to  the  sale,  for  no  one  can  grant  what  he  has 
not ;  and  therefore  we  must  consider  such  statutes  as  vest- 
ing the  legal  property  in  the  goods,  by  implication,  in  the 
receiver.  Unfortunately  we  have  an  example,  well  founded 
in  our  law,  of  a  person  transferring  the  legal  property  who 
has  not  the  legal  property  himself,  in  a  sale  by  a  sheriff* 
on  execution  and  in  the  sale  of  lands  for  taxes ;  and  as  the 
chancery  receiver's  character  is,  as  has  been  stated  before, 
very  much  like  an  equity  sheriff,  selling  on  execution,  it 
by  no  means  necessarily  follows  that  the  power  conferred 
by  the  statute  conveys  such  an  implied  conveyance  of  the 
legal  title.  And  the  safer  construction  would  seem  to  be 
to  hold  that  such  a  clause  only  gives  the  power  which  it 
purports  to :  to  sell  the  goods  for  the  purpose  of  turning 
the  estate  into  money.  Before  closing,  it  may  be  remarked 
that  these  various  statutory  powers  may  exist  in  various 
combinations,  as  in  one  State  the  receiver  may  only  be  em- 
powered to  sue  in  his  own  name,  in  another  to  sue  and  to 

'  Farmers  and  Mechanics'  Ins.  Co.  v.  Needles,  52  Mo.  17. 

'  Story  on  Confl.,  sect  556. 

VOL,  VII.  NO.  2.  17 
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sell  the  property,  in  another  to  have  the  legal  title  and  sue 
and  sell,  and  so  on ;  but,  in  general,  all  three  powers  are  con- 
ferred on  the  statutory  receiver,  who  is  thus  made  in  all 
respects  the  legal  owner  of  the  property,  for  the  benefit  of 
the  creditors  generally. 

To  sum  up  the  results,  we  may  conclude  :  — 

1 .  That  the  character,  powers,  and  duties  of  the  old  chan- 
cery receiver  are  quite  different  from  those  of  the  statutory 
receiver. 

2.  That  the  chancery  receiver  is  a  ministerial  officer  of  the 
court,  and  will  not  be  recognized  by  extra-territorial  courts, 
under  any  circumstances,  when  suing  in  his  own  name. 

3.  That  the  title  to  possession  of  the  goods  or  credits, 
when  he  sues  in  the  name  of  the  original  owner  or  creditor, 
to  his  own  use  as  receiver,  will  be  recognized  by  extra-terri- 
torial courts  on  the  principle  of  comity  of  nations,  giving 
effect  to  his  title,  though  only  a  possessory  one. 

4.  That,  in  general,  the  statutory  receiver  has  the  general 
legal  title  to  the  property  vested  in  himself. 

5.  That  such  title  will  be  recognized  by  extra-territorial 
courts,  as  to  both  personal  and  real  property,  in  all  cases  in 
England,  and  in  all  cases  except  where  it  conflicts  with  do- 
mestic creditors'  rights  in  the  United  States. 

Simon  Greenleaf  Croswell 
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CARRIER. 

!•   Conflict  of  Opinion. —  i.  Considerable  misunderstand- 
ing and  misapprehension  have  existed  as  to  the  character  of 
a  consignee's  interest  in  goods  consigned  to  him,  while  in 
the  hands  of  a  carrier,  and  as  to  his  right  of  action  against 
the  carrier  for  loss  of  or  injury  to  such  goods.     The  early 
cases  on  the  subject  were  to  some  extent  discordant ;  some 
of  the  opinions  pronounced  were  deficient   in  perspicuity, 
and  more  than  one  case  was  defectively  reported.     Arising 
partly  from  these  difficulties,   partly   from   misconceptions 
of  the  scope  and  real  meaning  of  some  of  these  cases,  and 
partly  from  the  influence  of  an  early  and  noted  case,  whose 
doctrine  has  since  been  materially  modified,  there  grew  up  a 
real  or  supposed  conflict  in  the  authorities.     One  view  has 
been  that  every  case  should  be  tested  by  considerations  of 
title,  and  that  not  even  a  party  to  the  contract  for  carriage 
who  had  no  title  to  nor  interest  .in  the  goods  could  main- 
tain an  action  against  the  carrier.     Another  has  been  that 
privity  of  contract  would  confer  a  right  of  action,  irrespec- 
tive of  title  to  or  interest  in  the  goods.     It  has  been  held 
that  the  consignor  alone  may  sue,  where  he  has  received  a 
bill  of  lading  evidencing  the  contract  for  carriage ;   it  has 
been  held  that  only  the  consignee  named  in  the  bill  had  the 
right  of  action  in  such  a  case  ;  and  cases  where  there  was  no 
bill  of  lading  have,  of  course,  presented  enhanced  difficul- 
ties.    There  are  many  cases,  taking  some  one  of  these  views, 
which  apparently  ignore  the  views  controlling  other  cases ; 
and  the  reasoning  in  each  class  of  decisions  is  at  least  plau- 
sible.    Undue  deference   to  authority  has  assisted   in   the 
complication;    for   there  has  been  a  disposition  to   follow 
implicitly  the  ruling  in  the  early  case  of  Evans  v.  Marlett  * 

'  I  Ld.  Raym.  271 ;  3  Salk.  290. 
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upon  a  point  which  the  modern  authorities  rule  differently, 
with  reasoning  so  clear  as  to  be  convincing. 

2.  This  conflict  has  been  often  adverted  to  in  regretful 
terms  by  courts  and  text-writers,  and  attempts  have  been 
made  to  reduce  or  explain  it.  In  McKinlay  v.  Morrish/ 
the  court  spoke  of  "the  uncertainty  concerning  the  con- 
signee's right  to  sue  in  a  court  of  law,  from  the  conflicting 
decisions  to  be  found  upon  that  right."  In  Lawrence  v, 
Minturn,"  it  was  said  that  "it  is  not  easy  to  reconcile  the 
decisions."  Carter  v.  Graves,^  Blanchard  v.  Page,*  Dunlop 
V,  Lambert,5  and  Express  Company  v.  Craft*  are  cases 
exhibiting  attempts  to  deduce  a  satisfactory  rule  from  the 
conflicting  decisions.  In  Griffith  v.  Ingledew '  there  was  posi- 
tive disagreement  among  the  three  members  of  the  court, 
one  of  whom  flled  an  earnest  and  able  dissenting  opinion, 
which  has  been  often  commended  by  text-writers,  and  has 
been,  more  frequently  than  the  majority  opinion,  followed 
by  courts  in  subsequent  cases.  So,  too,  there  was  disagree- 
ment among  the  judges  in  Potter  zf,  Lansing,®  three  of  them 
drawing  one  set  of  conclusions,  and  the  two  others  contrary 
conclusions,  from  the  English  cases ;  and  the  majority  opin- 
ion has  evoked  from  courts,  in  later  cases,  either  mild  dis- 
sent or  attempts  to  explain  it  away. 

3.  In  view  of  these  differences  and  doubts,  the  question 
seems  still  to  retain  so  much  general  interest  as  to  warrant  a 
renewed  and  careful  examination  of  it,  upon  both  principle 
and  authority.  If  the  facts  of  each  case  and  the  actual  extent 
of  each  decision  be  closely  observed,  there  may  appear,  from 
the  stand-point  of  the  present,  such  a  view  of  all  the  cases  as 
to  show,  on  the  whole,  more  harmony  than  discord.  In  such 
an  examination  it  is  proper  to  allow  each  case  its  weight  as 
an  authority  to  no  greater  extent  than  its  facts  warrant ;  and 
it  may  be  necessary  to  give  to  some  early  case  an  interpreta- 
tion different  from  that  which  has  contributed  to  the  conflict 

'  21  How.  343.  5  6  Cl.  &  Fin.  60a 

'  17  How.  loa  ^  49  Miss.  48a 

i  9  Verg.  446.  7  6  Serg.  &  R.  429. 

4  8  Gray,  281.  ^  I  Johns.  215. 
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4.  The  late  Mr.  Hutchinson,  in  preparing  his  work  upon 
Carriers,  observed  the  extent  of  the  differences  and  doubts 
existing  upon  this  subject,  and  endeavored  to  aid  in  their  set- 
tlement and  solution  by  summing  up  the  present  state  of  the 
law  as  found  in  the  latest  cases.     In  the  course  of  his  exam- 
ination of  most  of  the  leading  and  important  cases  cognate 
to  the  subject,'  he  classified  those  who  might  maintain  such 
actions  against  the  carrier  as  follows :  First,  those  having  a 
special  property  in  the  goods;  second,  owners  of  the  goods; 
and,  third,  those  contracting  for  their  Carriage.     He  then  pro- 
ceeded to  draw  from  all  the  cases  these  general  conclusions : 
"  First,  that  when  the  risk  of  the  safe  transportation  of 
the  goods  is  upon  the  consignor,  he  will  be  considered  as 
the  owner  for  the  purpose  of  maintaining  an  action  against 
the  carrier  for  their  loss  or  injury. 

"  Secondly,  that,  whether  he  retains  any  property  in  the 
goods  or  not,  if  the  contract  for  the  transportation  by  the 
carrier  is  directly  with  him,  he  may  maintain  the  action  upon 
such  contract  in  his  own  name  for  the  failure  safely  to  carty 
and  deliver  to  the  consignee  ;  but  that  the  recovery  in  such 
a  case  will  be  for  the  benefit  of  the  consignee,  if  he  was  the 
real  owner  of  the  goods. 

**  Thirdly,  that  the  law  will  presume,  when  nothing  appears 
to  the  contrary,  that  the  consignee  is  the  owner  of  the  goods> 
and  that  the  contract  for  their  transportation  was  made  with 
him  as  such  owner ;  but  that  this  presumption  may  be  re- 
butted by  showing  the  actual  facts,  or  the  intention  of  the 
parties  to  the  contrary. 

"  Fourthly,  that  the  consignee  who  had  no  property  in  the 
goods,  either  general  or  special,  and  incurred  no  risk  in  their 
transportation,  cannot  maintain  an  action  for  their  loss  or 
damage."  * 

These  conclusions,  though  not  differing  materially  from 

those  reached   many  years  earlier  by  Mr.  Angell   in   his 

treatise  on  the  same  subject,  have  the  merits  of  conciseness 

of  statement  and  convenience  of  form. 

5.  The  doubts,  however,  are  not  yet  fully  dispelled.     Many 

«  Sects.  720-735.  *  Sect  736. 
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practitioners  do  not  give  their  assent  to  the  fourth  of  Mr. 
Hutchinson's  conclusions,  but  adhere  to  the  views  expressed 
by  the  learned  Prof.  Parsons,  who,  in  his  work  on  Shipping 
and  Admiralty,  after  adverting  to  the  conflict  and  the  uncer- 
tainty on  this  point,  states  that  he  "prefers  the  cases  in 
which  it  is  held  that  the  consignee  may  bring  the  action  in 
his  own  name."  * 

Mr.  Hutchinson  did  not  deem  it  necessary  to  append  to 
his  several  conclusions  citations  of  the  cases  from  which 
they  were  drawn,  doubtless  because  he  had  referred  to 
them  somewhat  in  detail  in  preceding  sections.  This  cir- 
cumstance may  have  led  hasty  readers  to  suppose  that  the 
author  was  in  that  instance  endeavoring  to  create  a  rule 
of  law  rather  than  to  extract  one  from  adjudicated  cases. 

1 1 .  Consignee  only  presumptive  Owner  of  the  Goods,  —  6.  At 
the  basis  of  the  whole  of  the  inquiry  lies  the  question  as  to 
the  character  of  that  peculiar  instrument  known  as  a  bill 
of  lading,  and  of  the  rights  and  title  thereunder  of  the 
respective  parties  in  and  to  the  property  consigned.  It 
would  require,  however,  too  much  space  to  attempt  to  dis- 
cuss this  question  or  to  illustrate  it  by  extracts  from  the  deci- 
sions. Much  that  is  pertinent  to  this  fundamental  inquiry 
may  be  observed  in  the  cases  that  discuss  the  consignee's 
right  of  action.  For  present  purposes  it  may  be  assumed 
that  it  is  not  the  law,  as  once  supposed,  that  the  bill  of  lad- 
ing furnishes  conclusive  or  unimpeachable  evidence  of  title 
to  the  goods  named  therein.  .  It  is,  as  is  now  generally 
understood  by  jurists  and  commentators,  but  one  means  or 
instrument  of  evidence,  which,  like  any  other  contract  or 
conveyance,  may  be  considered  with  other  evidence  in  order 
to  determine  title."  From  a  bill  of  lading,  when  unexplained 
or  unimpeached,  the  law  will  presume  title  in  the  consignee 
named  therein ;  but  this  is  always  a  disputable  presumption.^ 
The  prime  office  of  a  bill  of  lading  is  simply  to  make  and 

'  I  Pars,  on  Ship.  &  Ad.  268. 

'  See  the  question  discussed,  with  citations  of  authority,  in  Jones  v.  Sims, 
6  Port.  138,  and  Blanchard  v.  Page,  8  Gray,  281. 
3  Whart.  on  Ev.,  sect.  1336. 
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to  evidence  an  engagement  on  the  part  of  the  carrier  to 
deliver  the  goods  to  the  consignee  named,  or  to  his  order.' 

7.  One  of  the  latest  cases  on  the  subject  affords  both  the 
occasion  for  reviewing  the  discussion  and  an  illustration  of 
the  utility  of  a  clear  and  definite  understanding  of  the 
character  of  the  evidence  furnished  by  a  bill  of  lading.  In 
Southern  Express  Company  v,  Armstead,'  which  was  a  suit 
by  a  consignee,  the  opinion  of  the  Supreme  Court  of  Ala- 
bama was  expressed  as  follows:  "The  consignee  of  goods 
has  a  right  to  sue  for  their  loss  by  the  carrier,  notwith- 
standing another  party  may  be  the  owner  of  them.  The 
obligation  is  to  deliver  to  him.  Generally,  the  property  vests 
in  him  by  the  mere  delivery  to  the  carrier.  Although  the 
absolute  or  general  owner  of  personal  property  may  support 
an  action  for  any  injury  thereto,  if  he  have  the  right  of 
immediate  possession,  this  does  not  necessarily  divest  the 
right  of  the  consignee  to  sue,  notwithstanding  he  has  never 
had  the  actual  possession.  Therefore,  whether  Mrs.  Tinker 
was  a  joint  owner  of  the  goods  with  the  plaintiff,  or  owned 
some  interest  in  them,  was  not  alone  a  material  inquiry."  3 
In  the  later  case  of  Railroad  Company  v,  Williams,^  the 
same  court  said :  "  If  it  is  true  that  the  plaintiffs  are  prose- 
cuting this  suit  for  the  use  and  benefit  of  another,  whom 
they  hold  liable  for  the  value  of  the  goods  alleged  to  be 
lost,  it  would  not  prejudice  their  right  to  maintain  it;  **  thus 
reiterating  the  doctrine  of  Express  Company  v.  Armstead. 

8.  It  may  be  observed  with  regard  to  the  case  in  50  Ala., 
that  the  facts  would  doubtless  have  supported  the  judg- 
ment of  the  court,  even  upon  the  doctrine  that  the  con- 
signee could  sue  only  when  owner;  for  the  plaintiff  in 
that  case  was  at  least  a  joint  owner,  and  it  may  be  inferred 
from  the  meagre  report  of  the  facts  that  he  was  a  vendee 
for  the  joint  benefit  of  himself  and  another,  and  was  thus 

'  Abb.  on  Ship.  213,  215 ;  i  Pars,  on  Ship.  &  Ad.  180;  Mason  v.  Lickbar- 
row,  I  H.  Black.  359;  Blanchard  v.  Page,  8  Gray,  281;  Mitchel  v,  Ede,  11 
Ad.  &  E.  888.  *  50  Ala.  350. 

3  For  this  ruling  the  court  cited  as  authorities  I  Chitty's  PI.  153,  sect  6, 
and  Everett  v.  Saltus,  15  Wend.  474.  *  54  Ala.  168. 


26o    consignee's  right  of  action  against  carrier. 


clothed  with  the  legal  title  to  the  goods.  And  in  Railroad 
Company  v.  Williams,  the  order  was  clearly  maintainable 
under  the  distinctions  taken  by  Mr.  Hutchinson;  for  there 
the  plaintiff  was  a  vendee  of  the  goods  in  the  usual  course 
of  merchandising,  and  was  thus  the  proper  owner  as  well  as 
the  consignee.  But  as  it  is  by  just  such  adjudications  that 
misconceptions  arise,  it  may  not  be  hypercritical  to  examine 
the  reasons  advanced  by  the  court  for  these  judgments.  The 
citation,  in  50  Ala.,  of  Everett  v.  Saltus  ^  as  an  authority  is 
evidently  based  on  an  erroneous  view  of  the  doctrine  of  that 
case.  It  was  there  said :  "  It  may  be  conceded,  as  a  general 
rule,  that  where  the  goods  have  been  consigned  to  an  indi- 
vidual, the  action  for  a  conversion  or  other  injury  to  the 
property  must  be  brought  by  the  consignee.  If  the  goods 
have  been  placed  at  his  absolute  disposal,  and  no  other  fact 
appears,  the  legal  presumption  is  that  he  is  the  true  owner. 
But  there  is  no  positive  regulation  or  commercial  usage 
which  determines  who  shall  sue  for  an  injury  to  the  prop- 
erty. Neither  the  consigndr  nor  consignee,  as  such,  is  to 
bring  an  action,  but  the  owner  of  the  goods.  The  presump- 
tion of  ownership  which  results  from  an  unqualified  con- 
signment may  be  rebutted  ;  and  whenever  it  appears  that 
the  person  suing  is  the  real  owner,  there  is  an  end  to  the 
objection  that  the  action  should  be  brought  in  the  name 
of  the  consignee."  This  language  of  Bronson,  J.,  meets  the 
precise  objection  raised  before  him,  which  was  that  the  suit 
brought  by  the  owner  of  the  goods  should  have  been  brought 
by  the  consignee,  who  had  the  right  of  action.  This  deci- 
sion was  affirmed  on  appeal,'  Chancellor  Walworth  holding 
that  the  bill  of  lading  furnished  otily  prima  facie  twid^nct 
that  the  consignees  were  owners  of  the  property,  and  that 
the  other  proof  rebutted  that  presumption  and  showed  the 
title  to  be  in  the  plaintiff.  The  case  thus  illustrates  very 
clearly  Mr.  Hutchinson's  third  and  fourth  rules.  The  lan- 
guage of  Bronson,  J.,  **  There  is  no  positive  regulation  or 
commercial  usage  which  determines  who  shall  sue  for  an 
injury  to  the  property,"  is  not  to  be  interpreted  as  meaning 


*  15  Wend.  474. 


*  20  Wend.  267. 
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that  the  law  has  no  rule  at  all  on  the  subject.  "  There  is  no 
positive  regulation  or  commercial  usage  which  determines 
that  in  all  cases  the  consignee,  and  he  alone,  shall  sue," 
would  be  a  more  accurate  expression  of  the  principle  of  the 
case. 

9.  Ekjually  clear  against  the  doctrine  advanced  by  the 
Alabama  court  is  the  text  of  Mn  Chitty  in  his  work  on 
Pleadings,  cited  in  50  Ala.  His  language  at  page  6  is  in 
precise  accord  with  the  opinions  in  Everett  v,  Saltus :  "  The 
action  against  a  carrier  for  loss  of  goods  sent  by  a  vendor  to 
a  vendee  must,  in  general,  be  brought  in  the  name  of  the 
latter,  and  not  of  the  consignor ;  because  the  law  implies 
that  by  the  delivery  to  the  carrier  the  goods  became  the 
property  of  the  consignee,  and  at  his  risk.  As  the  delivery 
to  the  carrier  by  the  consignor  presumptively  vests  the  prop- 
erty in  the  goods  in  the  consignee,  it  is  an  inference  of  law 
that  the  contract  for  safe  carriage  is  between  the  carrier  and 
the  consignee,  and  consequently  the  latter  has  the  legal  right 
of  action.  In  these  cases  it  is,  however,  only  an  assumption 
of  law  that  the  goods  vested  in  the  vendee  and  were  at  his 
risk  upon  the  delivery  to  the  carrier;  and  if,  by  virtue  of  an 
agreement  between  the  vendor  and  vendee,  the  goods  did 
not  become  the  property  of  the  latter,  and  he  was  not  at  any 
risk  with  regard  to  the  goods  until  they  actually  reached 
him,  the  consignor  should  be  the  plaintiff."  And  again,  at 
P^g^  I53»  he  says:  "The  consignee  of  goods  who  is  also  the 
vendee  is,  in  general,  the  person  to  sue  for  any  injury  to  them 
whilst  in  the  hands  of  the  carrier,  although  they  have  never 
reached  the  consignee." 

Such,  indeed,  was  the  doctrine  of  the  Supreme  Court  of 
Alabama  in  1837.  The  case  of  Jones  v,  Sims'  was  reversed 
on  the  ground  that  the  lower  court  had  too  rigidly  bound 
the  parties  by  the  letter  of  the  bill  of  lading.  Said  the 
court,  after  citing  and  commenting  on  many  English  and 
American  cases:  "The  inference  from  these  cases  is,  that 
the  bill  of  lading  is  not  so  conclusive  upon  the  question  of 


*  6  Port.  138. 
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the  iiabilities  of  the  parties."     Sanford  v.  Railroad  Company* 
was  a  case  of  a  simple  consignment  of  goods  for  sale  on 
commission,  in  which  it  was  held  that  the  consignors,  who 
were  the  owners,  and  not  the  consignees,  who  were  mere 
commission  merchants,  were  the  proper  parties  to  bring  suit. 
II.  In  other  matters  of  contention  besides  suits  against 
carriers,  the  varying  features  of  sales  and  consignments  of 
goods  are  recognized  by  the  courts  according  to  the  inten- 
tions of  the  contracting  parties.     Where  a  sale  of  gooci^  was 
so  far  conditional  as  to  leave  them  at  the  risk  of  the  shipper 
until    received   by  the   consignee,   they  were  held   not   to 
become   the  latter's  property,  so  as  to  be  affected  by  the 
laws  of  war,  until  he   received  them.'     But  where  the  pur- 
chase was  unconditional,  the  goods  were  held  to  have  become 
at  once  the  property  of  the  consignee   on   whose  account 
they  were  purchased ;  and  an  attempted  transfer  of  the  goods 
by  the  consignor  to  his  creditor,  after  the  purchase  by  the 
consignee,  was  held  unavailing  so  far  as  concerned  the  title 
to  the  goods,  and  effective  only  to  transfer  the  claim  for  pay- 
ment for  such  goods.3     And  where  goods  were  consigned 
from  New  York  to  foreign  factors,  who,  when  they  arrived, 
sent  them  forward  to  another  market,  before  reaching  which 
they  were  lost,  it  was  held  there  had  been  no  delivery  to  the 
factors,  and  the  goods  remained  the  property  of  the  con- 
signors, whose  right  of  action  against  an  insurer  was  sus- 
tained.* 


III.  Consignor* s  Right  of  Action  sustained  on  Ownership.  — 
12.  Other  cases  of  actions  brought  by  consignors,  where 
objection  was  raised  that  only  the  consignee  could  have  the 
right  of  action,  show  the  prevailing  rule  to  be  that  adopted 
in  Everett  v.  Saltus.  In  Price  v.  Powell,5  which  was  an 
action  by  the  consignor,  Bronson,  C.  J.,  again  briefly  stated 
the  rule  to  be,  that  while  the  consignee  is  indeed  the 
presumptive  owner  of  the  property,  this  is  a  presumption 

'  II.  Cush.  155.  *  The  Frances  (French's  claim),  8  C ranch,  359. 

3  The  Mary  and  Susan,  i  Wheat.  25 


^  De  Wolf  V.  Insurance  Co.,  20  Johns.  214. 


5  3  N.  Y.  322. 
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which  may  be  rebutted ;  and  if  the  consignor  by  proof  over- 
comes that  presumption,  he  may  maintain  his  action.  To 
precisely  the  same  effect  is  Sweet  v,  Barney.*  In  Turney 
V.  Wilson,'  where  the  consignor  sued  the  carrier,  his  right 
of  action  was  maintained,  he  having  proven  that  he  was 
the  owner  of  the  property,  and  that  the  consignees  were 
merely  his  factors  for  sale.  This  ruling  was  followed  in 
Railroad  Company  v,  Kelly  3  and  Railroad  Company  v.  Nel- 
son,^ both  of  which  were  suits  by  the  consignor  against  the 
carrier.  In  each  of  them  the  general  presumption  in  favor 
of  the  consignee's  title  was  conceded,  but  was  allowed  to 
be  overcome  by  proof  of  title  in  the  consignor.  In  Carter 
V,  Graves,5  the  leading  English  cases  are  referred  to  and 
examined  seriatim,  and  from  them  are  deduced  two  rules  in 
favor  of  the  consignor's  right  of  action :  First,  that  he  may 
sue  the  carrier  when  he  has  in  fact  a  general  or  special  right 
in  the  property  consigned ;  second,  that  he  may  sue  when 
he  has  made  a  contract  with  the  carrier  for  the  carriage  and 
safe  delivery  of  the  property  —  the  last-named  point  being 
the  one  actually  involved  and  decided  in  the  case. 

13.  An  application  of  the  same  rule  to  facts  novel  and 
unusual,  but  which  in  the  opinion  of  the  court  called  plainly 
for  the  rule,  is  found  in  Duff  v.  Budd.^  The  consignor  of 
goods,  who  was  a  vendor,  having  sued  the  carrier  for  neg- 
ligence in  delivering  them  to  the  wrong  party,  was  met  by 
the  objection  that  only  the  consignee,  as  vendee,  could  have 
the  right  of  action ;  but,  inasmuch  as  the  purchase  of  the 
goods  appeared  to  be  "  bottomed  in  fraud,"  it  was  held  that 
no  title  had  passed  to  the  consignee,  and  therefore  the  con- 
signor's right  of  action  was  sustained.  Stephenson  v.  Hart  ^ 
was  a  similar  case,  in  which  the  same  principle  was  allowed 
to  control. 

14.  In  Brandt  v,  Bowlby,^  explanation  of  a  bill  of  lading 
by  parol  proof  was  allowed,  and  the  consignor,  vendor  of 


«  23  N.  V.  335. 
'  7  Yerg.  339. 
3  I  Head,  158. 
*  I  Coldw.  272. 


5  9  Yerg.  446. 

^  3  Brod.  &  B.  177. 

7  4  Bing.  476. 

*  2  Barn.  &  Adol.  932. 
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the  goods,  recovered  judgment  against  the  carrier  on  the 
ground  that  title  to  the  goods  had  never  vested  in  the  con- 
signee. On  a  like  principle  was  decided  Congar  v.  Railroad 
Company,*  where  it  appeared  the  title  to  the  goods  was  not 
to  pass  to  the  consignee  until  the  end  of  the  transit,  and 
the  action  of  the  consignor  against  the  carrier  was  sustained. 
So,  where,  by  reason  of  non-compliance  with  the  require- 
ments of  the  Statute  of  Frauds,  the  consignee  has  not 
become  liable  for  the  goods  as  purchaser,  the  right  of  action 
of  the  consignor  has  been  recognized,  the  title  to  the  goods 
remaining  in  him.'  And  where  goods  are  sent  by  the  vendor 
to  be  approved  by  the  vendee  before  he  shall  receive  them, 
the  title  remains  in  the  consignor,  and  he  may  sue  the  carrier 
for  their  loss.3 


IV.  Consignor's  Right  of  Action  sustained  on  Privity  of 
Contract, — 15.  Next  may  be  considered  that  class  of  cases  in 
which  the  consignor  has  been  allowed  a  right  of  action  based 
on  privity  of  contract.  The  first  of  these  cases  was  Davis  v. 
James,*  decided  in  1770.  The  facts  of  the  case  should  be 
particularly  observed.  It  was  an  action  upon  a  contract  for 
carriage,  the  declaration  setting  forth  the  contract  made  with 
the  carrier  by  the  vendors  of  the  goods,  in  their  name  and 
on  their  own  account,  the  freight  being  paid  by  them.  It 
will  be  observed  that  upon  these  facts  it  could  scarcely  be 
contended,  as  was  heldi  n  some  cases,  that  the  consignor,  in 
making  the  shipment,  had  acted  as  agent  for  the  consignee. 
To  the  objection  that  the  only  right  of  action  was  in  the 
consignee,  Lord  Mansfield  responded:  "There  is  neither 
law  nor  conscience  in  the,  objection.  The  vesting  of  the 
property  may  differ  according  to  the  circumstances  of  cases, 
but  it  does  not  enter  into  the  present  question.  This  is  an 
action  upon  the  agreement  between  the  plaintiffs  and  the 
carrier.  The  plaintiffs  were  to  pay  him.  Therefore  the 
action  is  properly  brought  by  the  persons  who  agreed  with 


*  17  Wis.  477.  »  Coats  V.  Chaplin,  3  Ad.  &  E.  (N.  s.)  483. 

3  Swain  v.  Shepherd,  i  Moo  &  R.  223;  Goodwyn  v.  Douglas,  i  Cheves,  174. 

*  5  Burr.  2680. 
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him  and  were  to  pay  him."  To  the  same  effect  was  Moore 
V,  Wilson*  (1797),  where  consignors  had  sued  on  the  special 
contract  made  by  themselves  with  the  carrier,  which  was 
held  sufficient  to  support  their  action  for  failure  to  deliver 
the  goods. 

16.  In  Joseph  v,  Knox^  (1813),  a  consignor,  named  as 
such  in  a  bill  of  lading,  but  who  had  no  interest  in  the  goods, 
was  allowed  to  recover  their  value  from  the  carrier,  though 
the  goods  were  the  property  of  the  consignee.     Lord  Ellen- 
borough  rested  his  judgment  in  this  case  upon  the  "privity 
of  contract  established  between  the  parties  by  means  of  the 
bill  of  lading."     This  decision  was  rendered  only  four  years 
subsequent  to  Brown  v,  Hodgson,  in  which  he  had  nonsuited 
a  consignor  who  claimed  under  a  bill  of  lading  stating  a 
shipment   "by  order  and   on  account   of"   a   third   part}'. 
Probably  no  argument  is  needed  to  support  the  suggestion 
that  these  decisions  were  neither  confused  nor  conflicting  in 
the  mind  of  Lord  Ellenborough.     In  Joseph  z'.  Knox,  the 
vendor  of  the  goods  had  contracted  in  his  own  name  for 
their  carriage,  and  thus  had  a  right  of  action.     In  Brown  v. 
Hodgson,  the  consignor  had  acted  only  as  agent  of  another; 
and  he  had  neither  property  in  the  goods,  interest  in  them, 
nor  privity  of  contract  in  his  own  right. 

17.  In  Freeman  v.  Birch,^  where  a  bailee  of  goods,  who 
had  shipped  them  to  the  bailor,  brought  the  suit,  the  right 
of  action  was  sustained  on  the  ground  that  the  bailee  re- 
tained a  special  property  in  the  goods,  and  had  contracted 
for  their  carriage.  To  the  citation  from  Selwyn's  Nisi  Prius/ 
that  "the  action  against  a  carrier  for  the  non-delivery  or  loss 
of  goods  must  be  brought  by  the  person  in  whom  the  right 
of  property  in  the  goods  is  vested,"  Parke,  J.,  responded : 
"  The  person  who  employs  the  carrier  must  bring  the  action." 
And  to  the  citation  of  Dawes  v.  Peck  as  an  authority  that 
only  the  legal  owner  could  sue,  he  responded :  "  The  circum- 
stance of  the  legal  right  being  in  one  person  may  be  evi- 
dence of  employment  by  that  person." 

«  I  Term  Rep.  569.  3  i  Nev.  &  M.  420. 

«  3  Camp.  320.  ^  Page  405. 
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18.  Dunlop  V.  Lambert*  was  before  the  House  of  Lords 
in  1838,  on  appeal  from  the  Scotch  Court  of  Session,  which 
had  held  that  the  vendor  of  goods  had  no  right  of  action  for 
their  loss,  notwithstanding  he  had  contracted  with  the  car- 
rier, by  bill  of  lading,  for  their  safe  delivery  to  the  consignee, 
and  had  become  responsible  for  the  freight;  and  that  the 
title  to  the  property  had  passed  to  the  consighee,  who  alone 
could  sue.    Lord  Chancellor  Cottenham,   in   an   extended 
examination  of  the  preceding  English  cases,  showed  that 
the  consignor  might,  by  a  contract  with  the  carrier,  make 
the  latter  liable  to  himself,  and  concluded  as  follows :  "  I  am 
of  opinion  that,  although,  generally  speaking,  where  there  is 
a  delivery  to  a  carrier  to  deliver  to  a  consignee,  he  is  the 
proper  person  to  bring  the  action  against  the  carrier  should 
the  goods  be  lost,  yet  that  if  the  consignor  made  a  special 
contract  with  the  carrier,  and  the  carrier  agreed  to  take  the 
goods  from  him  and  to  deliver  them  to  any  particular  per- 
son at  any  particular  place,  the  special  contract  supersedes 
the  necessity  of  showing  the  ownership  in  the  goods;  and 
that,  by  the  authority  of  the  cases  of  Davis  v,  James  and 
Joseph  V.  Knox,  the  consignor,  the  person  making  the  con- 
tract with  the  carrier,  may  maintain  the  action,  though  the 
goods  may  be  the  goods  of  the  consignee." 

19.  A  like  conclusion  was  reached  in  a  similar  case,  two 
years  previously,  by  the  Supreme  Court  of  Tennessee,  in 
Carter  v.  Graves.*  The  consignment  was  of  cotton,  and  the 
report  of  the  case  fails  to  show  the  character  of  the  consign- 
ment —  whether  under  a  sale  or  otherwise.  But  the  objection 
being  raised  that  the  right  of  action  was  in  the  consignees, 
and  not  in  the  consignors  named  in  the  bill  of  lading,  the 
court,  after  examining  the  English  cases,  held  that  the  con- 
signor "  may  in  all  cases  maintain  an  action  of  assumpsit 
upon  a  contract  to  deliver  the  property  safely,  he  having 
made  the  same,  and  paid  or  become  bound  for  the  consid- 
eration." 

20.  The  discussion  of  this  question  was  reviewed  in  Blanch- 
ard  V,  Page  3  (in  1857),  and  was  continued  in  Express  Com- 
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pany  v.  Craft.'     The  doctrine  and  the  facts  of  the  8  Gray  case 
are  well  expressed  in  the  reporter's  brief  syllabus:  "The 
shipper  named  in  a  bill  of  lading  may  sue  the  carrier  for  an 
injury  to  the  goods,  although  he  has  no  property,  general  or 
special,  therein."     Chief  Justice  Shaw  reached  this  conclu- 
sion after  an  elaborate  examination  of  the  English  cases,  in 
which  he  said:  "There  has  been  much  doubt  and  uncer- 
tainty, and  perhaps  some  conflict  of  judicial  opinion,  upon 
the  question.  Who  shall  maintain  the  right  of  action  against 
a  carrier  for  damage  to  goods  carried  for  hire  ?  "     Dawes  v. 
Peck  he  considered  as  a  case  contributing  to  this  difficulty, 
by  appearing  to  hold  the  right  of  property  to  be  essential 
to  a  right  of  action,  even  in  case  of  a  special  contract  with 
a  consignor  who  had  not  the  title  to  the  goods.     But  the 
cases  of  Sargent  v.  Morris,  Fragano  v.  Long,  and  Waring  v. 
Cox,  referred  to  below,  were  not  considered  at  all  incon- 
sistent with  or  repugnant  to  the  cases  in  which  the  right 
of  action  based  on  privity  of  contract   is   maintained.    In 
Express  Company  v.  Craft  there  was  a  similarly  full  analysis 
of  the  cases  by  Tarbell,  J.,  in  which  the  like  view  was  taken 
of  Dawes  v.  Peck  as  a  disturbing  case,  which  had  "  served  to 
mislead  the  profession  in  some  instances ; "  but  that  case 
was  to  be  distinguished  as  one  of  carriage  by  stage,  with 
freight  paid  in  advance  and  without  special  contract.    The 
Mississippi  court  cited  and  adopted  from  Hooper  v.  Railway 
Company,'  a  case  involving  similar  questions,  the  following 
language :  "  The  shipper  is  a  party  in  interest  to  the  con- 
tract, and  it  does  not  lie  with  the  carrier,  who  made  the 
contract  with  him,  to  say,  upon  a  breach  of  it,  that  he  is  not 
entitled  to  recover   the  damages  unless  it  be  shown  that 
the  consignee  objects ;  for  without  that  it  will  be  presumed 
that  the  action  was  commenced  and  is  prosecuted  with  the 
knowledge  and  consent  of  the  consignee,  and  for  his  benefit." 
And  in  both  Blanchard  v.  Page  and  Express  Company  t^. 
Craft,  the  privity  of  contract  which  sufficed  to  support  the 
consignor's  right  of  action  was   shown   to  be  abundantly 
supported  by  the  mutual  and  reciprocal  obligations  between 
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consignor  and  consignee,  in  respect  of  safe  carriage  of  the 
goods  and  compensation  for  such  carriage.  Hooper  v. 
Railway  Company,'  was  also  a  suit  by  the  consignor,  in 
which  his  right  of  action  was  sustained  upon  the  double 
ground  of  his  privity  of  contract  and  his  ownership  of  the 
goods.  Packet  Company  v  Shearer '  is  a  case  brought  by 
a  consignor,  in  which  his  privity  of  contract  was  held  suffi- 
cient basis  for  his  suit.  In  both  these  cases  there  was  a 
written  contract  for  the  carriage. 

21.  In  Finn  v.  Railroad  Company  3  the  Supreme  Judicial 
Court  of  Massachusetts  reaffirmed  the  conclusions  of  Blanch* 
ard  r.  Page,  and  applied  them  to  a  case  of  shipment  without 
any  special  contract  between  consignor  and  consignee.  The 
doctrine  of  the  former  case  was  stated  as  follows:  "The 
liabilities  of  a  common  carrier  of  goods  are  various,  and, 
when  not  controlled  by  express  contract,  they  spring  from 
his  legal  obligations  according  to  the  relations  he  may  sus- 
tain to  the  parties,  either  as  employers  or  as  owners  of  the 
property.  Prima  facie^  his  contract  of  service  is  with  the 
party  from  whom,  directly  or  indirectly,  he  receives  the 
goods  for  carriage ;  that  is,  with  the  consignor.  His  obli- 
gation to  carry  safely  and  deliver  to  the  consignees  sub- 
jects him  to  liabilities  for  any  failure  therein,  which  may  be 
enforced  by  the  consignees  or  by  the  real  owners  of  the 
property  by  appropriate  actions  in  their  own  names,  inde- 
pendently of  the  original  contract  by  which  the  service  was 
undertaken.  Such  remedies  are  not  exclusive  of  the  right 
of  the  party  sending  the  goods  to  have  his  action  upon  the 
contract  implied  from  the  delivery  and  receipt  of  them  for 
carriage."  And  inasmuch  as  the  right  of  the  carrier  to 
demand  freight  from  the  consignor  unless  it  be  otherwise 
paid,  and  the  liability  of  the  consignor  to  pay  the  same,  do 
not  depend  upon  the  existence  of  any  special  or  written 
contract,  but  arise  from  a  mere  delivery  of  the  goods  by  the 
consignor  to  the  carrier  for  carriage,  the  court  proceeds  to 
the  conclusion  that  the  mutual  and  reciprocal  obligations 
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between  carrier  and  consignor  are  the  same  in  a  case  of  mere 
delivery  of  goods  for  carriage  as  in  a  case  of  special  con- 
tract between  carrier  and  consignor.  Thus,  the  consignor's 
right  of  action  was  held  to  be  as  clear  in  Finn  v.  Railroad 
Company  as  in  Blanchard  v.  Page.  It  must  be  confessed 
that  the  reasoning  leading  to  these  conclusions  is  forcible 
and  persuasive. 

22.  Potter  V,  Lansing,'  decided  in  1806,  has  been  so  fre- 
quently cited  since  as  to  show  that  it  has  contributed  largely 
to  the  misunderstanding  that  has  existed.     It  involved  the 
question  of  a  consignor's  right  of  action  as  to  goods  con- 
signed  under  a  written  bill  of  lading;    and  as  it  decided 
against   the  consignor's  right   in  such  a  case,  it  is  to    be 
regarded  as  a  disturbing  influence  in  the  jurisprudence  of 
this  subject.     The  bill  of  lading  showed  a  shipment  of  goods 
by  the  consignor  for  delivery  to  the  consignees.     An  invoice 
of  the  goods  stated  the  shipment  to  have'  been  for  the  ac- 
count and  risk  of  the  consignees,  they  paying  freight.     By  a 
bare  majority  of  the  five  judges  of  the  court,  it  was  held  that 
the  consignor  had  no  right  of  action  against  the  carrier  for 
the  conversion  of  the  goods,  for  the  reason  that  the  right  of 
action  was  universally  and  invariably  dependent  upon  the 
legal  title  <to  the  property.     Dawes  v.  Peck  *  and  Evans  v, 
Marlett  3  were  cited  as  the  authorities  for  this  ruling.    The 
proof  failing  to  show,  outside  of  the  bill  of  lading  and  the 
invoice,  in  whom  was  the  legal  title,  it  was  presumed  that 
the  consignor  was  a  mere  agent  for  the  consignees,  purchas- 
ing on  commisions.     Of  this  opinion  were  Kent,  C.  J.,  and 
Tompkins  and  Spencer,  JJ.     The  contrary  view  was  taken 
by  Thompson  and  Livingston,  JJ. :  that  it  would  be  "inore 
analogous  to  the  general  rules  of  law  applicable  to  contracts 
to  adopt  the  decisions  which  give  a  right  of  action  to  the 
party  with  whom  the  contract    was  made,"  and    that  "it 
would  be  without  example  to  deny  to  a  party  to  whom  an 
express  promise  is  made,  whether  as  trustee  or  in  his  own 
right,  a  remedy  for  its  violation ; "  this  *'  would  make  the  very 
act  which  consummates  the  bargain  between  the  shipper  and 
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the  master  —  that  is,  the  delivery — destroy  the  remedy  of 
the  former  on  the  contract."  The  eminence  of  the  judges 
who  sat  in  this  cause  has  doubtless  added  unduly  to  the 
influence  of  this  decision  of  a  divided  court.  It  would  ap- 
pear unquestionably  that  either  of  those  courts  which  decided 
Dunlop  V,  Lambert,  Carter  v.  Graves,  Blanchard  v.  Gray,  or 
Express  Company  v.  Craft,  would  have  taken  the  view  of 
the  minority  judges  in  Potter  v,  Lansing.  One  result  alone, 
pointed  out  in  the  opinion  of  Livingston,  J.,  seems  sufficient 
evidence  of  the  unsoundness  of  the  majority  opinion.  If 
the  consignor's  remedy  against  the  carrier  for  the  loss  or 
conversion  of  the  goods  is  gone  as  soon  as  they  are  delivered 
to  the  carrier  for  carriage  to  a  consignee,  who  is  to  pay  the 
freight,  it  would  logically  follow  that  the  consignor  would 
have  no  remedy  against  the  carrier  for  a  failure  to  respect 
his  right  of  stoppage  in  transitu  in  case  of  the  insolvency  of 
the  consignee;  and  this  would  nullify  the  right  of  stoppage. 
The  existence  of.  that  right  is  based  on  a  legal  recognition 
of  a  continued  interest  of  the  consignor  in  the  goods.  It  is 
true  that,  so  far  as  this  consideration  could  apply  in  the  case 
of  Potter  V,  Lansing,  it  involved  the  presumption  that  the 
shipment  of  the  goods  was  under  a  sale  by  the  consignor  to 
the  consignee.  But  this  was  no  more  a  violent  presumption 
than  that  of  a  shipment  of  goods  purchased  on  commissions, 
which  the  majority  of  the  court  adopted ;  less  so,  indeed, 
when  the  fact  is  considered  that  an  invoice  of  the  goods 
accompanied  the  shipment. 

23.  Following  Potter  v.  Lansing,  and  applying  the  same 
doctrine  in  terms  to  a  case  of  a  consignment  from  vendor 
to  vendee,  is  Blum  v.  The  Caddo,'  decided  in  1870.  The 
suit  was  brought  by  the  vendors,  who  sold  the  goods  on  a 
credit  and  shipped  them,  but  whether  by  a  bill  of  lading  or 
not,  the  report  of  the  case  does  not  state.  The  freight  was 
paid  by  the  consignees.  The  court  denied  the  right  of  the 
consignors  to  sue,  upon  the  ground  that  only  the  party 
could  sue,  whether  consignor  or  consignee,  who  had  the 
rights  of  property  and    possession.      The  accepted  rille  of 
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law  was  referred  to,  that  by  delivery  to  the  carrier  the 
vendor  had  parted  with  all  title  to  the  goods,  and  all  right 
in  them  except  that  of  stoppage  in  transitu.  And  from  the 
English  cases  the  court  drew  the  doctrine  that  the  vendor  of 
goods,  in  all  such  cases,  acts  only  as  agent  of  the  vendee  in 
making  the  contracts  for  carriage ;  hence  he  has  no  right  of 
action  in  his  own  name  against  the  carrier. 

It  will  be  observed  that  this  case  is  in  direct  conflict  with 
Finn  v.  Railroad  Company/  Each  is  a  case  of  shipment  of 
the  goods  by  the  vendor  without  other  contract  for  the  car- 
riage than  that  implied  by  law  from  the  shipment.  In  one, 
the  shipment  is  held  to  create  privity  of  contract  between 
the  carrier  and  the  shipper,  which  will  support  the  latter's 
right  of  action ;  in  the  other,  privity  of  contract  is  disregard- 
ed entirely,  and  the  want  of  present  title  to  the  goods  in  the 
shipper  is  held  to  deprive  him  wholly  of  the  right  of  action. 

24.  It  is  further  to  be  observed  of  Blum  v.  The  Caddo, 
that  it  was  a  libel  in  admiralty,  and  is  possibly  to  be  dis- 
tinguished for  that  reason  as  not  an  authority  in  suits  at  law, 
although  it  professes  to  follow  decisions  in  suits  at  law  as 
authorities  in  a  court  of  admiralty.  As  an  authority  in 
admiralty  cases,  it  is  in  doubtful  accord  with  the  doctrines 
laid  down  by  the  Supreme  Court  of  the  United  States.  In 
two  cases  in  that  court,  where  the  libel  in  admiralty  had 
been  filed  by  the  consignee  of  goods  in  his  own  name,  and 
it  was  objected,  as  in  Blum  v.  The  Caddo,  that  he  was  not 
the  legal  owner  of  the  goods,  and  that  only  the  legal  owner 
could  sue,  the  court  responded  :  "  We  consider  it  well  settled 
in  admiralty  proceedings  that  the  agent  of  absent  owners 
may  libel  either  in  his  own  name,  as  agent,  or  in  the  name 
of  his  principals,  as  he  thinks  best."  *  And  in  the  last- 
named  case  the  right  of  the  consignee  to  sue  is  put  upon 
"  the  interest  which  he  has  in  the  consignment  as  consignee, 
and  not  as  owner  of  any  part  of  it,"  the  court  adding: 
"  Whatever  may  be  the  uncertainty  concerning   the  con- 
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signer's  right  to  sue  in  a  court  of  law,  from  the  conflicting 
decisions  to  be  found  upon  that  right,  there  is  none^  that  he 
may  sue  in  a  court  of  admiralty  in  the  United  States."  It  is 
difficult  to  see  any  ground  upon  which  to  allow,  in  admi* 
ralty,  a  consignee  to  sue  for  the  loss  of  the  goods  consigned, 
merely  as  consignee,  without  reference  to  his  ownership  of 
the  goods,  and  to  refuse  the  right  of  action  to  a  consignor 
who  does  not  own  the  goods.  If  there  be  any  ground  upon 
which  to  reconcile  the  decision  in  Blum  v.  The  Caddo  with 
McKinlay  v,  Morrish,  it  is  that  in  the  latter  case  there  was  a 
special  contract  with  the  libellant  by  bill  of  lading,  while  in 
the  former  case  there  was  none.  But  by  the  same  reasoning 
Blum  V.  The  Caddo  might  be  reconciled  with  Dunlop  v. 
Lambert,  Blanchard  v.  Gray,  ai^d  other  cases  in  which  the 
consignor's  right  of  action  was  based  on  the  privity  of  con- 
tract evidenced  by  the  bill  of  lading,  and  is  in  conflict  with 
none  of  the  cases  that  have  been  referred  to  except  Finn  v- 
Railroad  Company. 


V.  Consignor' s  Right  of  Action  denied.  —  25.  Another  class 
of  cases  illustrates  the  other  side  of  the  consignor's  claim, 
viz. :  where,  in  his  suit  against  the  carrier,  it  appears  that  he 
has  neither  title  to  nor  interest  in  the  property,  nor  privity 
of  contract  with  the  carrier  in  his  own  right.  Of  this  class 
is  Dawes  v.  Peck,'  decided  in  1799.  There  the  vendor  of 
goods  consigned  them  to  the  vendee  by  the  particular  car- 
rier designated  by  the  latter ;  and  Lord  Kenyon  held  that 
the  case  was  to  be  decided  by  reference  to  the  question, 
"  In  whom  was  the  legal  right  vested  ? "  and  inasmuch  as 
the  full  title  was  in  the  consignee,  and  the  delivery  for  car- 
riage had  been  made  pursuant  to  his  exact  instructions,  the 
consignor  had  no  interest  in  the  goods  and  no  right  of  action. 
The  court  considered  him  as  merely  the  agent  of  the  con- 
signee in  delivering  the  goods  for  carriage,  and  thus  not 
in  privity  of  contract  with  the  carrier.  Lawrence,  J.,  said : 
"  Some  stress  has  been  laid  on  the  circumstance  of  the  con- 
signor having  paid  the  carrier  for   booking   the  goods,  as 
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evidence  of  a  special  contract  between  them,  in  order  to 
bring  this  case  within  those  which  were  cited  at  the  bar; 
but  that  circumstance  would  not  give  a  right  of  action 
against  the  carrier  to  recover  damage  for  the  loss  of  the 
goods  if  it  appeared  that  they  were  the  property  of  another 
person.  And  here  it  is  admitted  that  the  right  of  action 
might  have  been  brought  by  thfe  consignee  in  right  of  his 
property  in  them.  It  is  true  that  in  some  special  cases  a 
man  may  make  himself  liable  to  either  of  two  persons  on 
account  of  the  same  interest ;  but  that  is  not  usual,  and  it  is 
more  consonant  to  the  general  principles  of  law  to  refer  all 
transactions  of  agents  to  the  principal,  on  whose  account 
they  were  entered  into.  Now,  here  I  consider  that  what 
was  done  by  the  consignor  yi  respect  of  the  booking  was  as 
the  agent  of  the  consignee,  at  whose  risk  the  goods  were 
sent.*' 

26.  This  case  was  followed  in  Brown  v,  Hodgson  *  (1809), 
where  the  bill  of  lading  stated  that  the  goods  were  shipped 
"by  order  and  on  account  of"  a  third  party.  Lord  Ellen- 
borough  held  the  consignor  not  entitled  to  maintain  against 
the  carrier,  saying :  "  I  can  recognize  no  property  but  that 
recognized  by  the  bill  of  lading."  In  the  period  between 
this  decision  and  Dawes  v.  Peck,  in  a  case  involving  the 
question  of  delivery  as  between  vendor  and  vendee,  Lord 
Alvanley  had  summed  up  the  rules  of  law  as  follows :  "  If  a 
tradesman  order  goods  to  be  sent  by  a  carrier,  though  he 
does  not  name  any  particular  carrier,  the  moment  the  goods 
are  delivered  it  operates  as  a  delivery  to  the  purchaser;  the 
whole  property  immediately  vests  in  him ;  he  alone  can 
bring  an  action  for  any  injury  done  to  the  goods." "  This 
language  should  not  be  understood  to  contravene  the  doc- 
trine of  those  cases  which  recognize  a  consignor's  right  of 
action  based  on  a  simple  bill  of  lading ;  it  should  probably 
be  read  as  limited  to  cases  of  simple  delivery  for  carriage, 
without  written  or  special  contract. 

27.  American  cases  are  found  to  the  same  effect.  In 
Krulder  v,  Ellison,3  where  the  suit  was  by  the  consignor, 
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and  it  appeared  not  only  that  he  was  a  mere  vendor  of  the 
goods  and  had  no  interest  in  them,  but,  further,  that  he  had 
made  no  special  contract  with  the  carrier  for  the  carriage, 
his  right  of  action  was  disallowed.  So,  also,  in  Thompson 
V.  Fargo,'  where  it  appeared  that  the  consignor  was  a  mere 
agent  of  the  consignees,  without  interest,  his  attempt  to  re- 
cover from  the  carrier  the  money  consigned,  after  the  death 
of  the  consignees,  was  disallowed  for  a  like  reason.  The 
general  rule  was  concurred  in,  that  the  plaintiff  in  such  an 
action  must  be  the  owner  of  the  property,  or  have  some 
special  interest  in  it.  But  this  was  a  case  of  a  real,  not  a 
fictitious  consignee ;  and  the  consignor's  rights  were  not  en- 
larged by  the  death  of  the  consignees. 

28.  A  case  in  which  the  consignor's  suit  against  the  car- 
rier was  defeated  on  special  grounds  illustrates  the  general 
question  by  way  of  contrast.  In  Waring  v.  Cox,*  there  was 
a  special  bill  of  lading  given,  the  goods  being  deliverable  to 
the  shipper's  order,  or  to  his  assigns.  The  shipper  having 
indorsed  one  bill  of  lading  to  the  consignee,  who  by  means 
thereof  secured  possession  of  the  goods,  it  was  held  too 
late  for  the  shipper  to  give  an  indorsement  of  another  copy 
of  the  bill  of  lading  to  a  third  party,  so  as  to  give  such 
indorsee  any  claim  upon  the  carrier  for  delivery  of  the 
goods  to  him. 

VI.  Consignee' s  Right  of  Action  sustained.  —  29.  The  few 
cases  in  which  the  consignee's  right  of  action  has  been  sus- 
tained are  divisible  into  two  classes,  viz.:  those  in  which  the 
presumption  in  favor  of  the  consignee's  ownership  was  con- 
sidered sufficient,  and  those  in  which  it  appeared  by  other 
proof  that  the  consignee  was  in  fact  the  owner. 

From  the  authorities  already  cited,  it  is  plain  that  the  pre- 
sumption arising  in  favor  of  the  consignee's  ownership  of  the 
goods  mentioned  in  a  bill  of  lading  should  always  be  held 
sufficient,  when  not  rebutted  or  explained,  to  sustain  his 
right  of  action ;  and  to  this  effect  are  several  cases.  In 
Lawrence  v.  Minturn,^  which  was  a  suit  in  admiralty  by  the 
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consignee  against  the  carrier,  the  decision  is  rested  mainly 
on  this  doctrine,  drawn  from  the  common-law  authorities 
that  have  already  been  referred  to :  "  If  we  take  the  rule  to 
be  that  an  action  against  the  carrier  cannot  be  brought  by  a 
consignee  who  has  no  beneficial  interest  in  the  goods,  it  still 
remains  true  that  a  presumption  of  such  an  interest  in  the 
consignee  arises  from  a  bill  of  lading  which  makes  the  goods 
deliverable  to  him  or  his  assigns."  And,  inasmuch  as  the 
proof  in  the  case  did  not  suffice  to  overturn  that  presump- 
tion, the  consignee  was  allowed  to  recover.  Reference  was 
made  in  this  case  to  Grove  v.  Brien,'  which  was  a  contest  in 
equity  between  a  creditor  of  the  consignor  and  the  beneficial 
consignee,  the  consignee  proper  not  having  any  personal 
interest  in  the  goods,  and  in  which  it  was  stated  as  a  rule 
drawn  from  the  common-law  authorities,  that  *'  the  effect  of 
a  consignment  of  goods  generally  is  to  vest  the  property  in 
the  consignee."  These  cases  indicate  the  view  of  the  Su- 
preme Court  of  the  United  States  upon  this  as  a  common- 
law  question.  The  right  of  the  consignee,  under  and  by 
virtue  of  his  bill  of  lading,  to  sue  in  a  court  of  admiralty  for 
any  breach  of  it,  is  said  to  be  well  settled  and  undoubted,  in 
Houseman  v.  The  North  Carolina,'  and  McKinlay  v,  Morrish.^ 
In  Arbuckle  v,  Thompson,*  which  was  an  action  at  law  by 
a  consignee,  the  bill  of  lading  furnished  the  only  evidence 
offered  as  to  ownership  of  the  goods,  and  it  was  held  suffi- 
cient to  sustain  the  action,  as  showing  ownership  prima  facu 
in  the  consignee. 

30.  In  Fragano  v.  Long,'  the  consignee  was  a  vendee  of 
the  goods,  but  no  bill  of  lading  appeared,  and  his  right  of 
action  against  the  carrier  was  sustained  upon  the  ground 
that  he  was  the  owner  of  the  goods,  the  delivery  of  them  to 
the  carrier  being  a  delivery  to  the  consignee,  and  a  comple- 
tion of  the  sale  to  him. 

31.  In  Ogden  v,  Coddington,^  a  suit  by  consignee  in  a  bill 
of  lading  for  injury  to  the  goods,  the  court  inclined  to  the 
opinion  that  only  a  consignee  who  was  the  owner  could  sue 


*  8  How.  429. 

•  15  Pet  49. 


3  21  How.  355. 

4  37  Pa.  St.  17a 


5  4  Barn.  &  Cress.  219. 
^  2  E.  D.  Smith,  317. 
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33.  Coombs  V,  Railway  Company'  (1858),  was  a  case  of  a 
suit  by  a  consignee  who  was  a  vendee  of  the  goods,  but 
whose  title  to  them  was  not  complete  by  reason  of  a  non- 
compliance with  the  Statute  of  Frauds.  It  was  held  that,  as 
no  title  had  passed  to  him  and  he  had  no  bill  of  lading,  he 
had  no  right  of  action  against  the  carrier.  This  was  upon 
the  same  reasoning  that  obtained  in  Coats  v.  Chaplin,'  where, 
under  a  similar  state  of  facts,  the  consignor's  right  of  action 
was  sustained.  As  in  Sargent  v.  Morris  it  was  suggested 
that  the  consignee,  after  shipment  of  the  goods,  had  made 
advances  on  them,  so  here  it  was  suggested  that  the  vendee 
could,  after  the  loss  of  the  goods,  elect  to  treat  his  incom- 
plete purchase  as  complete  and  valid,  in  order  to  maintain 
his  action.  But  this  view  was  not  entertained ;  it  was  held 
that  the  liability  of  the  carrier  to  the  party  suing  must  have 
been  fixed  at  the  time  of  the  loss.  The  observations  of 
Lord  Kenyon  in  Dawes  v.  Peck  were  adopted :  that  "  the 
leg^l  rights  of  the  parties  must  be  certain,  and  depend  upon 
the  contract  between  them,  and  cannot  fluctuate  according 
the  intention  of  either." 

These  two  cases  sustain  the  fourth  rule  formulated  by  Mr. 
Hutchinson,  for  which  he  citedx  no  authority. 

VIII.  Evans  v.  Marlett  and  Griffith  v.  Ingledew  exam- 
ined,—  34.  Griffith  V.  Ingledew3  is  a  case  frequently  cited 
in  support  of  the  view  that  the  consignee  in  a  bill  of  lading 
is  the  only  proper  party  to  sue  the  carrier,  which  was  the 
view  entertained  by  a  majority  of  the  court.  The  property 
shipped  in  that  case,  though  deliverable  to  the  consignee 
named  in  the  bill,  was  shipped  on  account  of  the  consignor, 
who^was  the  owner,  and  the  consignee  was  not  interested  in 
the  goods,  nor  liable  for  the  freight  before  accepting  them, 
nor  was  he  a  party  to  the  contract.  The  majority  of  the 
court  held  the  action  of  the  consignee  well  brought,  upon 
the  ground  that  the  execution  and  delivery  of  tlie  bill  of 
lading  vested  the  property  in  him.  It  was  not  considered 
that  this  instrument  was  but  a  means  of  evidence,  sufficient 

»  3  Hurl.  &  N.  510.       «  3  Ad.  &  E.  (n.  s.)  483.        3  6  Serg.  &  R.  429. 
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observe  thtt  Lickbarrow  v.  Mason  was  a  case  of  a  ship- 
ment of  goods  by  vendor  to  vendee,  where,  of  course,-  for 
reasons  too  numerous  to  be  here  repeated,  the  delivery  to 
the  carrier,  and  the  execution  by  him  of  a  bill  of  lading 
naming  the  vendee  as  consignee,  operated  in  prasenti  to 
vest  the  title  to  the  goods  in  the  consignee.  This  follows 
not  merely  because  he  is  consignee :  it  is  because  he  is  ven- 
dee ;  and  under  all  the  circumstances  of  the  case  he  has  the 
legal  title,  the  bill  of  lading  being,  as  to  the  carrier  and  his 
possession,  the  evidence  of  that  title.  To  hold  the  bill  of 
lading  to  be  conclusive  evidence  of  title  in  the  consignee, 
in  suits  against  the  carrier  where  the  consignment  was  on 
commission  or  factorage,  would  seem  at  the  present  day  to 
be  one  form  of  the  petitio  principii, 

3$.  That  the  court,  in  Griffith  v,  Ingledew,  took  the  correct 
view  of  Evans  v.  Marlett  may  be  conceded,  though  the  real 
effect  of  that  noted  case  has  been  much  in  dispute.  The 
report  of  the  case  being  brief,  it  is  given  here  in  full,  in 
order  that  it  be  more  clearly  understood.  It  is  the  earliest 
case  upon  the  subject,  having  been  decided  in  1697;  and  it 
was  thrice  reported.  The  full  report  in  i  Ld.  Ray.  271, 
is  as  follows:  "  If  goods  by  bill  of  lading  are  consigned  to 
A.,  A.  is  the  owner,  and  must  bring  the  action  against  the 
master  of  the  ship  if  they  are  lost.  But  if  the  bill  be  spe- 
cial, to  be  delivered  to  A.  to  the  use  of  B.,  B.  ought  to  bring 
the  action.  But  if  the  bill  be  general  to  A.,  and  the  invoice 
only  shows  that  they  are  upon  the  account  of  B.,  A  ought 
always  to  bring  the  action,  for  the  property  is  in  him,  and 
B.  has  only  a  trust ;  per  totam  curiam.  And,  per  Holt,  Chief 
Justice,  the  consignee  of  a  bill  of  lading  has  such  a  property 
as  that  he  may  assign  it  over.  And  Shower  said  that  it  had 
been  adjudged  so  in  the  Exchequer/*  The  report  in  3  Salk. 
290,'  is  as  follows :  "  One  Harvey  loaded  goods  on  board 
a  ship  and  consigned  them  to  Evans,  but  by  the  invoice  the 
goods  appeared  to  be  the  property  of  Harvey ;  and  now,  in 
an  action  brought  by  Evans  against  the  defendant  Martell 
for  these  goods,  it  was  adjudged  that  the  invoice  signifies 

'  Sub  nam,  Evans  v.  Martell. 
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little  in  this  case,  but  that  it  was  the  consignment  of  the 
goods  which  gave  the  property  and  vested  it  in  Evans,  and 
therefore  he  might  maintain  this  action ;  but  if  they  had 
been  consigned  to  him  upon  the  account  of  Harvey,  that 
would  have  altered  the  case,  for  then  he  would  have  been 
only  factor  to  Harvey,  and  he  must  have  brought  the  action, 
because  the  property  was  then  in  him."     Thes'e  two  several 
reports  of  the  case  supplement  each  other,  so  that  together 
they  exhibit  the  facts  of  the  case  and  the  point  really  in 
judgment;  and  the  report  in  12  Modern,  156,  adds  nothing 
to  the  case  as  thus  exhibited.     It  seems  to  have  been  plainly 
the  intent  of  the  Court  of  King's  Bench  to  adjudicate  the 
conclusiveness  of  the  bill  of  lading  as  the  consignee's  muni- 
ment of  title,  allowing  the  right  of  action  of  the  consignor, 
or  other  owner  by  virtue  of  his  ownership  only  when  such 
ownership  appears  on  the  face  of  the  bill.     That  this  case 
has  been  long  outgrown,  and  that  its  doctrine  has  given 
place  to  the  doctrine  that  the  bill  of  lading  furnishes  pre- 
sumptive evidence  only,  is  suggested  in  Lawrence  v,  Min- 
tum,'  and  many  other  cases.     But  it  was  not  outgrown  in 
1 82 1,  when  Griffith  v,  Ingledew  was  decided;  nor  did  even 
Gibson,  J.,  though  then  occupying  advanced  ground  on  this 
subject,  take  the  view  that  the  bill  of  lading  furnished  pre- 
sumptive rather  than  conclusive  evidence. 

36.  That  the  more  modern  doctrine  of  the  presumptive 
character  of  this  evidence  is  the  sounder  one,  is  evident  from 
the  view  taken  by  the  courts  of  the  bill  of  lading  when  the 
consignee's  liabilities,  instead  of  his  rights,  are  under  con- 
sideration. He  is  liable  for  freight,  on  the  theory  that  by 
the  bill  of  lading  he  is  made  prima  facie  the  owner  of  the 
goods ;  but  where  there  is  no  bill  of  lading  the  consignee  is 
not,  in  general,  liable  for  the  freight.'  It  is  generally  the 
receipt  of  the  goods  which  makes  him  liable  therefor.3  The 
general  rule  is,  that  a  consignee  not  a  party  to  the  contract 
does  not  become  bound  by  its  terms  unless  he  accepts  the 
goods ;  and  this  applies  as  well  to  liability  for  demurrage  as 
for  freight,*  and   the  assignee  or   indorsee  of    the  bill   of 

^  17  How.  109.     '  Coleman  v,  Lambert,  5  Mee.  &  W.  501.     3  Abb.  on  Ship.  285. 
^  Jesson  V,  Solby,  4  Taun.  52;  Gage  v,  Morse,  12  AUen,  410. 


OF   ACTION   AGAINST  CAKRIBS. 

'  as  well  as  the  original  consig 
he  consignee  for  freight  is  refi 
rn,'  as  illustrating  the  questic 
:  the  carrier. 

^ompanyw.  Dickson^showsthe 
'  to  the  varying  exigencies  of  i 
1  and  technical  view  taken  ir 
VlarletL  In  that  case  theshipi 
at  Greensboro,  to  his  own  fir 
n,  who  were  named  in  the  bi 
I  the  carrier  was  informed  tha 
>f  Dickson,  the  plaintiff.  Wit 
lU,  the  carrier  delivered   thei 

of  Trent,  and  upon  the  ordi 

the  carrier  for  the  wrongful  d 
of  Evans  v.  Marlett  and  Griffi 

have  refused  relief  to  Dicksoi 
r  had  delivered  the  goods  upoi 

whom  was  vested  the  legal  titl 
lis  view  was  not  entertained. 
ire  not  called  upon  to  questioi 
ee  of  goods  is  for  many  purp 
r  of  them,  and  may  maintai 
ery.  In  the  case  before  us, 
jury  found  that  the  goods  did 
but  were  the  property  of  the  ! 
mown  to  the  carrier."  He  I 
plied  ownership  of  the  prope 
lees  by  virtue  of  the  bill  of  la( 
le  overcome  by  notice  to  the  ca 


As  a  result  of  this  review  of 
that  but  for  one  case,  which 
there  need  never  have  been 

n  the  subject.     Evans  v,  Mai 

85 ;  Moeller  t,.  Youne,  5  El.  &  BI.  7 ;  1 
3  94  U.  S.  549. 
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ase,  has  beea  the  most  actively  disturbing  elc- 
:onflict.  Dawes  v.  Peck  has  probably  been  in- 
1  strongly  in  favor  of  the  objections  that  have 
sed  to  the  consignor's  right  of  action.  Shaw, 
nchard  v.  Page,'  thought  Dawes  v.  Peck  of  not 
t  as  an  authority.  But  he  did  not  apparently 
Lord  Kenyon  the  view  that  the  consignor  failed 
lad  no  privity  of  contract.  It  is  possible,  how- 
iterpret  the  decision;  and,  thus  interpreted,  that 
>t  contribute  to  a  conflict  of  opinion.  It  was 
ity  of  contract  which  defeated  the  consignor's 
rulderv.  Ellison:  and  it  was  such  privity  which 
e  action,  though  without  a  bill  of  lading,  in 
oad  Company.  In  Freeman  v.  Birch,'  Parke,  J,, 
plied  the  rule  too  loosely  under  the  facts  of  the 
;  proof  of  contract  by  the  bailee  may  not  have 
ear ;  but  the  principle  of  privity  of  contract  was 
ied,  and  this  suffices  to  bring  the  case  in  accord 
ght  of  authority.  Besides  Evans  v.  Marlctt,  in 
r  of  contract  was  wholly  disregarded,  the  only 
nonious  cases  are  Potter  v.  Lansing,  Griffith  v. 
id  Blum  v.  The  Caddo.  The  last  named,  being 
niralty,  may  be  treated  as  resting  on  principles 
admiralty  and  not  applicable  in  common-law 
lough  neither  Potter  v.  Lansing  nor  Griffith  v. 
s  been  expressly  overruled  in  its  own  jurisdic- 
obable,  in  view  of  the  considerable  extent  to 
iry  views  have  been  adopted  elsewhere,  and  the 
other  courts  visible  in  several  late  decisions  in 
•a.  the  other  branches  of  the  subject,  that  these 
;  no  longer  followed  as  authorities.  Those  who 
r,  for  these  or  other  reasons,  to  disregard  the  four 
1,  will  find  no  real  conflict  remaining,  nor  any 
le  decisions  of  the  courts  for  difl'ering  from  the 
reached  by  Angell  and  Hutchinson  upon  this 
James  O.  Fierce. 

INN. 
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CoKTRACr.  Principles  of  Contract  at  Lai 
on  [he  General  Principles  relxting  to  the 

ecial  View  to  the  Corapariion  of  Law  and 
LL.D.     First  American,  from  the  Second 

References,  byGusTAVus  H.  Wald.     One 

I  Clarke  ft  Co. 

e  first  edition  of  this  admirable  wor 
rked  that  "the  design  of  the  prcse 
aent  rather  than  to  cotnpete  with  e 
y  have  been  the  author's  design,  the 
emonstrated  that  it  not  only  succe 
1  supplanted  in  the  esteem  of  the  E 
:  works  of  cisatlantic  reputation. 
lich  attended  the  (irst  edition  justi 
irs  and  a  half,  which  we  have  befo 
We  have  given  this  work  a  close 
and  can  conscientiously  recommend 
gh  in  all  its  details  and  singularly  i 
many  parts  in  the  field  of  this  great 
lally  barren  of  interest.  Authors,  n 
addicted  to  putting  the  best  foot  foj 
h1  an  illustration  of  this  after  readii 
:er  upon  the  doctrine  of  mutual  asse 
and  Acceptance,"  as  it  is  entitled, 
id  from  the  simplest  propositions  to 
le  student  finishes  with  a  comprehi 
ta,  and  a  realization  that  the  study  i 
ling  to  older  heads  as  the  kindergar 
excellence  of  this  chapter,  however, 
the  contrary,  a  uniform  characteris 
,  and  a  gratifying  contradiction  of  tl 

works  has  an  ever  ready  weapon  at 
nconsiderately  used.  This  is  the  AiO; 
ng.  There  arc  few  topics  of  the  law 
}r  less  treatment  in  some  shape,  and  U. 
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:  can  be  little  novelty  in  subjects.  Therefore  the  re 
if  so  disposed,  throw  up  his  hands  and  protest  with  sonD< 
ausibility  that  the  profession  have  enough  books  on  thi 
ject  already.  This  shot  is  calculated  to  hit  the  lega 
tender  spot;  and  the  worst  feature  of  the  matter  Is,  tha 
'  wounded  in  proportion  as  he  is  conscientious  in  hi 
e  venture  to  say  that  more  than  one  writer,  during  th 
s  labors,  isoppressedwith  the  feeling  that  perhaps  other 
s  are  already  in  the  hands  of  the  profession  have  so  full 
;  deoiand  that  there  will  be  no  room  for  his  book 
if  this  are  found  in  the  prefaces  to  law-books  from  th 
es.  Then,  as  now,  the  candidate  for  favor  came  upoi 
at  in  hand,  humbly  apologizing  for  having  added  an 
e  "immense"  number  of  excellent  works  already  ii 
rotesting,  as  we  read  in  one  preface,  that  the  work  wa 
ken  "  with  a  view  to  profit,  or  pressed  into  light  by  th 
a  bookseller."  ' 

>ck  rendered  himself  particularly  obnoxious  to  critlcisr 
og  the  treatise  in  hand.  This  field  of  the  law  has  beei 
ughly  canvassed  by  able  minds  in  this  country  as  wel 
nd,  with  results  quite  as  fair  as  in  any  other  departmen 
terature.  Nothing,  however,  succeeds  like  success 
ise  popularity  of  his  work  at  home  is  abundant  assui 
e  has  supplied  a  want.  This  want  is  best  expressed  b 
from  the  preface  to  the  first  edition.  "  Writers  on  th 
tract,"  says  Mr.  Pollock,  "have  confined  themselve 
irief  passing  notices  or  allusions)  to  the  common-lai 
s  subject,  leaving  the  rest  to  be  sought  in  books  o 
prudence,  where,  in  the  press  of  other  matter,  there  ws 
r  its  adequate  treatment,  apart  from  the  disadvantage 
with  it  chiefly  or  wholly  with  a  view  of  equity  pre 
creby  the  more  general  and  permanent  elements  am 
:  principles  of  law  on  which  the  rules  were  in  trut 
re  in  danger  of  falling  out  of  sight.  Moreover,  thet 
oubtful  questions  in  the  application  of  the  leading  prii 
mtract,  the  discussion  of  which  in  a  connected  fori 
I  been  almost,  if  not  altogether,  prevented  by  the  fort 
ither  reasons.  I  have  therefore  attempted  to  give  in  th 
r  as  possible,  an  equal  and  concurrent  view  of  the  doi 

'  E»p.  N.  P. 
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of  common  law  and  equity,  and  to  fix  the  scope  of  my 
i  that  matters  of  doubt  and  difficulty  might  be  consid< 
fome  fulness."  This  plan  of  the  work  has  been  consiste 
id  to,  and  is  especially  apparent  in  those  chapters  relatin 
ce,  misrepresentation  and  fraud,  the  right  of  rescission,  dv 
adue  influence,  and  agreements  of  imperfect  obligation, 
iccming  the  work  of  the  American  editor,  we  must  say 
Vald's  notes  are  models  of  conciseness.  This  will  be 
when  it  is  known  that  the  book  does  not  greatly  exc 

hundred  pages  in  size.  Many  good  English  works  I 
iwamped  by,  the  merciless  American  editor  with  his  pon 
)tes— the  latter  not  infrequently  a  mere  trick  of  the  "arj 
eiier"  to  swell  one  volume  into  two.  Mr.  Wald  has  sti 
avoided  this  meretricious  treatment  of  the  subject,  and 
iremitting  exercise  of  great  powers  of  condensation,  has : 
1  in  making  the  paging  of  this  edition  almost  identical  i 
f  the  original. 

have  critically  examined  several  of  the  most  extensive  of 

upon  subjects  to  which  our  attention  has  lately  been  part 
lirected  in  other  connections.  We  feel  justified  in  stat 
1  each  instance  they  contain  a  choice  selection  of  author 
empt  to  embody  all  the  American  cases  would  be  siroplj 
libility,  within  the  given  space.  Our  estimate  is,  that  1 
has  added  a  little  short  of  four  thousand  American  ca; 
>tes  have  measurably  enhanced  (he  value  of  the  work  to 
ih  practitioner,  as  Mr.  Pollock  made  no  attempt  to  exam 
can  authority,  feeling,  as  he  says  in  his  preface,  that  " 
rowing  bulk  of  English  reports  alone  is  formidable  enoi 
il  with."  The  American  editor  shows  himself  to  be  th 
p  at  home  in  his  subject,  a  forcible  and  original  writer,  < 
to  try  an  occasional  lilt  with  the  doctrines  of  the  text. 
ently  a  master  of  Prof.  Langdell's  scholarly  essay  upon  t 
t,  as  appears  from  a  very  numerous  body  of  citations  fr 
lurce.  This  careful  interweaving  of  the  views  of  these  ( 
i,  who  may  be  regarded  respectively  as  the  exponents 
h  and  American  thought  in  this  connection,  is  a  most  vi 
ature  of  this  edition. 

;rs.  Robert  Clarke  &  Co.  have  shown  excellent  judgment 
ig  directly  to  the  attention  of  the  profession  of  this  coun 
[  so  distinguished  in  merits  and  reputation.  They  hi 
d  an  American  editor  of  rare  ability  and  discretion,  wh( 
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efforts  are  a  complete  supplement  to  the  plan  of  Mr.  Pollock. 
The  mechaDical  execution  of  the  book  is  all  that  could  be  expected 
of  a  house  of  high  reputation.  The  paper  is  of  excellent  quality, 
the  print  good,  and.  the  book  strongly  bound.  £•  G.  M. 

The  Liabiuty  of  Directors  and  other  Officers  and  Agents  of 
Corporations.  Illustrated  by  Leading  Cases  and  Notes.  By  Seymour 
D.  Thompson.    St.  Louis:  W.  H.  Stevenson.     1880. 

To  the  author  of  ''The  Liability  of  Stockholders*'  the  profes- 
sion are  indebted  for  the  present  work.     **  It  grew  out  of  a  work 
published  by  the  present  writer  about  two  years  ago,  on  the  Lia- 
bility of  Stockholders.     After  that  book  had  made  its  appearance, 
the  writer  received  from  a  good  many  members  of  the  profession 
letters  requesting  him  to  write  on  the  corresponding  subject  of  the 
Liability  of  Directors,  and  to  supply  this  supposed  want  he  has 
ventured  to  compile  the  present  volume."     It  may  be  safely  said 
that  the  want  to  which  Judge  Thompson  refers  was  an  actual  one. 
The  previous  works  on  corporations  and  agency  treated  the  subjects 
of  this  volume  in  a  very  general  manner,  and  in  exhausting  the  re- 
spective topics  of  "Stockholders"  and  **  Directors  and  Agents," 
the  author  has  done  the  profession  a  good  service.     The  treatment 
of  the  latter  differs  from  that  of  the  former  in  this  :  that  while  in 
his  work  on  "Stockholders"  Judge  Thompson  followed  the  style  of 
the  ordinary  law-treatise,  in  the  book  before  us  he  has  adopted  the 
plan  of  presenting  likewise  the  leading  cases  on  the  subject  in  fulL 
We  have  lately,  in  one  or  two  instances,  come  across  criticisms  on 
this  mode  of  book-making;  but  they  have  always  impressed  us 
with  the  conviction  that  the  critic  did  not  understand  what  he 
was  criticising.     The  value  of  this  mode,  and  that  which  in  our 
opinion  will  render  it  the  most  popular  form   of  law-book  yet 
devised,  consists  just  in  this :  that  the  purchaser,  who  is  not,  as  a 
rule,  likely  to  own  a  complete  library  of  the  reports,  obtains,  in 
addition  to  the  treatise,  the  most  important  cases  on  the  subject, 
word  for  word.    This  is  possible   only  by  printing   the  treatise 
(notes)  in  smaller  type,  and  the  profession  should  not  forget  this 
when  the  relative  merits  of  the  two  methods  are  being  discussed. 
We  refer,  of  course,  to  such  works  as  the  one  before  us,  where  the 
notes  are  exhaustive  and  thorough,  and  not  to  those  which  con- 
sist of  a  lot  of  cases  taken  bodily  from  the  reports,  and  meagrely 
annotated,  of  which  Sedgwick's  Leading  Cases  on  Damages  is  the 
most  prominent  and  the  worst  example. 
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ilume  before  us  is  very  Urge,  containing  altogether 
idrcd  and  fifty  pages.  In  this  is  included  an  append: 
nd  constitutional  provisions  relating  to  the  liabilitii 
re  of  corporations,  arranged  by  States.  The  whole  i 
to  merit  the  approbation  of  the  bench  and  bar. 

.KiEs  OH  THE  Law  or  Municipal  Corporations.  By  Job 
LL.D.,  Professor  of  Real-GiUte  and  Eouily  Jarisprudea< 
■  College  Law  School ;  \ue  Circuit  Judge  of  [he  United  Soti 
hth  Judicial  Circuit,  and  formerly  Chief  Justice  of  the  Sup 
f  Iowa.  Third  Edition,  revised  and  enlarged.  Two  voli 
Litlle,  Btown  &  Co.     iSSl.     St.  Louis  :   F.  H.  Thomas  &  C 

'St  edition  of  this  work  was  published  in  1873,  and 

1873.  The  high  value  of  these  Commentaries  has  1 
y  recognized,  and  they  have  constantly  been  cited  in 
quity  courts  of  this  country,  from  the  Supreme  Coui 
d  Stales  downwards.     The  demand  thus  created  and 

discussions  in  the  courts  have  necessitated  a  third 
le  work  is  an  enduring  monument  as  well  to  the  g 
>f  the  author  as  to  the  skill  and  scientific  arrangen 
n  his  treatment  of  the  subject.  The  English  worb 
;h  of  the  law  are  far  behind  these  Commentaries  bot 
d  luminous  exposition.  Notwithstanding  that  the  first 
lilions  were  prepared  while  the  author  was  on  the  bei 
I  only  use  in  their  preparation  the  brief  intervals  betn 
al  labors,  the  treatise  will  compare  favorably  with 
professional  authors  whose  opportunities  "for  com 
inbroken  labor"  the  author  has  so  often  envied.  ' 
ins  with  a  brief  but  masterly  survey  of  the  rise  and  p 
e  Roman  and  other  ancient  municipalities,  and  thei 

European  cities  after  the  fall  of  the  Roman  Em{ 
I  with  learning  and  clearness  the  nature  of  the  chai 
n  medifeval  limes,  the  municipal  system  of  Great  Brit 
le  city  of  London,  etc.  After  tracing  the  origin 
municipalities  and  their  operations  and  effects, 
ms  up  the  results.  Having  defined  corporations  ge. 
roceeds  to  classify  the  kinds  and  grades  of  public  co: 
id  ^»a.(i-corporations.  The  modes  of  creating  corp 
England  and  the  United  States  are  touched  on,  and 

shown  between  the  two  countries  in  this  respect. 

power  of  creating  corporations,  and  its  limitations,  1 
:  and  construction  of  municipal  powers,  and  their  ref 
dment,  are  fully  discussed.     Municipal  elections  and 
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1  liabilities  of  municipal  officers,  the  requisites  and  pre 
r  corporate  meetings,  and  the  ordiaaoces  of  municipa 
also  set  out  with  fulness.  The  law  relating  to  the  con 
lunicipal  corporations,  their  taxing  power,  the  remedil 
lals  against  corporations,  and  the  means  to  prevent  an 
gal  corporate  acts,  occupy  more  than  half  the  book, 
is  considered  that  over  nine  thousand  cases  are  cited  i 
Klition,  it  is  obvious  that  the  work  of  preparation  wi 
le.  And  when  it  is  further  considered  that  so  accural 
as  Judge  Dillon  has  himself,  and  without  assistanc< 
ill  these  cases,  some  conception  can  be  formed  of  tl: 
e  result.  W.  R.  W. 

iNG  TO  Stocks,  Bonds,  and  other  SecuiirrtEs  is  the  Units 
By  FKANas  A,  Lewis,  Jr.,  of  the  Philadelphia  Bar.  PhiJade 
ei,  Welsh  8l  Co.     iSSt. 

'ess  to  a  certain  liking  for  a  law-book  that  appears  i 
loth  outside  of  an  ordinary  or  "  miscellaneous  "  bool 

regard  it  as  a  masquerader.  Even  the  sombre  black  i 
ley's  "  Dartmouth  College  Cases  "  is  sent  out  from  th 
)ress  is  not  unwelcome  by  way  of  a  change,  white  th 
i  that  covers  Dr.  Lieber's  "  Hermeneutics  "  has  quite 
tect  among  our  volumes  clad  in  law  sheep.  Not  that  w 
i  to  see  the  same  books  dressed  in  the  regulation  shee^ 
book  that  can  dress  itself  in  something  else  than  th 
stume  is  a  book,  you  know,  that  has  a  certain  sort  ( 
ice  ;  and  one  instinctively  says  to  himself,  "  This  boo 
f  to  have  merits,  and  dares  to  assert  its  bookhood  indi 

dress."  So  thinking,  we  welcomed  Mr.  Lewis'  littl 
ock  Securities,  which  came  to  us  in  a.  neat  dress  of  re 

that  plain  white  label  on  the  back  lately  revived  froi 

of  forty  years  ago.  We  call  it  an  essay,  in  conformii 
ressed  wishes  of  the  modest  author,  with  our  congratt 
lim  that  he  is  not  only  willing  but  desirous  thus  to  ca 
ly  its  right  name.  Though  but  an  essay,  yet  we  find 
li  for  practical  use  by  all,  either  lawyers  or  financier 
R-ish  convenient  reference  to  what  the  courts  have  sai 
:  speculations  in  stocks.  We  do  not  think  it  to  be  ei 
nor  does  Mr.  Lewis  so  claim.  Two  very  full  and  usefi 
re  those  devoted  to  "  Negotiability  of  Stock  Certii 
1  "Pledges  of  Stocks."  Upon  the  latter  subject,  pai 
lut  little  has  been  heretofore  said  in  the  books.     Th 
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chapter  on  "  Wagering  Contracts  "  is  especially  interesting, 
author  divides  the  cases  he  considers  into  classes,  as  folio 
I.  Where  the  seller  has  no  property  to  deliver  at  the  tiioe 
makes  the  sale,  and  no  means  of  getting  it  save  by  subseqi 
purchase,  i.  Where  the  purchaser  may  have  intended  not 
receive  the  goods,  but  to  resell  them  before  the  day  fixed 
delivery,  and  such  intention  was  known  to  the  seller.  3.  W] 
the  seller  may  deliver  at  any  time  he  chooses  between  cer 
dates.  4.  Where  the  seller  may  deliver  or  not,  as  he  pleases, 
where  the  buyer  has  the  privilege  of  demanding  or  waivin 
delivery.  5-  Where  both  parties  intend  not  to  pass  the  prope 
but  only  to  settle  differences  in  price.  6.  Where  a  broker  si 
to  recover  from  his  principal  commissions  earned  or  advai 
made  in  fulfilling  a  contract  of  either  the  fourth  or  fifth  c 
above  named.  7.  Contracts  or  engagements  which  contenip 
"corners"  in  the  article  of  traffic.  Mr.  Lewis  concurs  in 
adjudications  of  the  courts  that  contracts  falling  within  the  fou 
fifth,  and  seventh  classes  are  invalid  as  being  gambling  ( 
tracts.  He  demurs  as  to  the  rule  of  the  Pennsylvania  co 
concerning  the  sixth  class  of  cases.  But  he  does  not  cite  all 
cases  of  this  class,  and  we  think  he  errs  in  supposing  the  weigh 
American  authority  is  in  favor  of  sustaining  a  broker's  clain 
such  a  case.  Perhaps  the  most  useful  portion  of  Mr.  Le 
essay  is  the  concluding  chapter,  on  "  The  Measure  of  Damagt 
where  not  only  the  English  rule,  but  that  of  each  of  the  Ameri 
States  on  the  subject,  is  cited  and  illustrated.  The  typograph 
dress  of  this  work  is  admirable  for  clearness  and  comeliness. 

Questions  on  Kent's  Commentaries.  With  References  lo  Ulioois  Siii 
■nd  Deciiions  where  the  Law  of  Ihe  Stale  differs  from  (hat  laid  dawn  it 
Text.  By  Reuben  M.  Benjamik,  Professor  of  Law  in  the  Illiaois  ^ 
lejan  Univenily.     Chicago  ;  The  Chicago  Legal  News  Compaay.     iS£ 

This  little  hand-book,  evidently  prepared  from  notes  takei 
prosecuting  the  work  of  an  instructor  in  jurisprudence,  will  b 
great  assistance  to  all  who  are  engaged  in  a  like  work,  as  welt  a 
all  those  students  who  study  Kent  in  earnest.  When  the  wi 
commenced  his  studies  of  the  American  law  as  disclosed  in 
pages  of  Kent,  he  found  his  first  necessity  to  be  a  series  of  no 
frequently  in  the  form  of  questions  upon  the  different  subji 
treated  in  the  pages  thai  furnished  the  day's  readings.  By  the 
of  these  notes  it  was  the  more  easy  to  fix  the  attention  upon  ib 
particular  points  in  the  great  body  of  the  Commentaries  wh 
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and  most  worthy  of  the  earnest  efforts  of  the  memory. 
is  of  students  whose  experience  has  been  similar  would 
welcomed  such  a  book  of  questions  as  that  now  before 
>t  a  compendium  ;  nor  does  it  propose  in  any  way  to 
ce  of  Kent's  text.     It  simply  assists  in  a  practical  way 

of  that  text.  For  sample  questions  that  will  illustrate 
id  character  of  the  whole,  wc  quote,  under  the  head 
XXIX.,  of  Contracts"  :  "  What  if  the  transaction  be  of 
re  that  the  good  part  of  the  consideration  cannot  be 
>m  that  which  is  bad  ?  "  "  Wtiat  if  the  goods  are  sold 
,  and  nothing  is  agreed  upon  as  to  the  time  of  deliver- 
Is?"  "Does  the  seventeenth  section  of  the  English 
Frauds  (19  Car.  II.)   prevail  in  this  State?  (31   III. 

ry  feature  of  such  a  question-book,  which  Prof.  Benja- 
overlooked,  is  the  addition  of  questions  invhing  attcn- 
Federat  and  State  statutes  which  have  changed  or 
le  rules  laid  down  by  Kent.  In  some  instances,  as 
tads  of  "The  Judiciary  Department," and  "The  Abso- 
of  Persons,"  these  added  questions  far  exceed  in 
K  relating  to  the  text.  In  other  instances,  as  in  refer- 
le  Law  of  Partnership,"  and  "Estates  for  Years  and  at 
[uestions  carry  the  student  to  a  considerable  extent  into 
itions  of  the  Illinois  courts.  For  genera]  use,  the 
if  these  questions  on  new  rules  of  law  to  the  State  of 
ices  materially  the  usefulness  of  the  book.  We  could 
thor  would  prepare  an  edition  of  his  questions  not  so 
arranged  for  general  use  —  as,  for  instance,  "  Does  the 
section  of  the  English  Statute  of  Frauds  prevail  in 

l-book  has  been  put  in  a  neat  dress  by  the  Legal  News 
s  conveniently  bound  in  flexible  leather,  and  is  sold  at 


States  Mining  Laws,  and  the  Decisions  of  tke  Commis> 
THE  General  Land-Office  akd  the  SECRErARV  of  thb 
TKBIBUNDEti.  By  D.  K.  SiCKBLS.  General  Lknd<Office,  Wash. 
C.     San  Francisco:  A.  L.  BaDcroft  &  Co.     1881. 

ordinary  development  of  the  mineral  resources  of  our 
intain  region,  besides  causing  a  rapid  settlement  of 
and  the  addition  of  so  much  substantial  wealth  as  to 
the  prosperity  of  the  whole  country,  has  precipitated 
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lOQ  the  people  ot  the  mining  States  wad  Territories  many 
id  difficult  legal  questions.  Rights  of  discovery,  location, 
tion  and  patent,  adverse  claims,  riparian  rights,  and  righi 
e  and  appropriate  running  water,  are  among  the  subjects  « 
G  either  newly  propounded  for  settlement  or  have  new  meai 
r  lawyers  and  litigants.  It  is  doubtless  too  early  to  exp< 
tisfactory  treatise  on  the  general  law  of  mining.  The  law,  i 
ttled  and  defined,  may  be  analyzed,  but  it  is  in  genenl 
uned  by  the  synthetic  rather  than  the  analytic  process, 
lurse,  this  is  to  be  expected  as  to  the  law  relating  to  mii 
ny  presentation  of  this  law  at  present  cannot  be  other 
complete.  Perhaps  in  four  or  five  years  we  may  expect  a  n 
satise  on  the  subject  from  some  competent  writer,  like 
end  W.  P,  Wade,  author  of  "The  Law  of  Notice"  and  c 
irks,  who  is  now  devoting  himself  to  the  Rocky  Mountain 
g  litigation.  In  the  meantime  the  volume  above  named  wil 
)ubt,  be  found  very  acceptable  to  the  bar  of  the  four  mining  S 
id  their  several  adjacent  Territories.  It  is  a  compilation  o: 
itutes  and  the  decisions  of  the  secretary  and  the  commissi! 
at  have  grown  up  during  the  past  ten  years,  upon  the  sut 
tiapters  are  devoted  to  theseveral  topics  of  "  Locations,"  "  A 
tions  for  Patent,"  "Surveys,"  "  Adveree  Claims,"  "P 
laims,"  "  Tunnel  Locations,"  etc.  One  chapter  treats  of  the 
cts  between  the  Federal  and  State  governments  as  to  the  til 
ineral  lands ;  another  discusses  the  extent  of  annual  labor  n 
ry  to  retain  a  located  claim.  The  decisions  of  the  secretary 
e  commissioner  are  printed  at  length,  and  they  frequently  coi 
fcrences  to  numerous  decided  cases  in  the  Federal  and  i 
urts.  Chap.  XV.  contains  the  late  decisions  of  the  Sup 
3urt  of  the  United  States  in  cases  that  have  arisen  under  the 
ining-laws. 

NiTBD  States  Supkuie  Coukt  Reports.  Vol.  loi.  Cases  Argud 
Adjudged  in  the  Supreme  Court  of  the  United  States.  October  Tern, 
Reported  by  WiLLiAM  T.  OiTO.  pp.  782.  BottoD :  Little,  Brown  I 
iSiti. 

Despite  the  reduction  of  the  working  force  of  the  bench  ot 
preme  Court,  by  illness  and  resignation,  these  volumes,  fol 
g  each  other  in  swif^  succession,  testify  to  the  active  industry 
ong  mental  powers  of  the  judges  who  remain  fit  for  duty. 
Mr.  Otto's  style  of  reporting  perceptibly  improves,  both  it 
ad-notes  and  statements  of  fact.    There  is  now  little  "  paddi 
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Merriwether  v.  Garrett,  involving  questions  as  to  the  coUe 
of  the  indebtedness  of  Memphis,  is  an  imponant  case,  but  th 
cordance  in  the  views  of  the  various  judges  is  so  great  th; 
authority  cannot  be  safely  trusted  in  any  later  case. 

Every  case  of  any  value  reported  in  this  volunie  appears  ii 
Bi-monthly  Digest  in  the  present  or  recent  numbers. 

Removal  of  Causes  from   State  Courts  to  Feuebal  Courts. 
Forms  adapled  lo  Ihe  Several  Acts  of  Congress  on  the  Subject, 
Edition,  revised  and  enlarged.     Bjr  John  F.  Dillon.     Su  Louii:  ^ 
Sleveoson.     i8Sl. 

A  third  edition  within  six  years  attests  the  value  and  popu 
of  this  monograph.  It  is,  therefore,  so  well  known  to  the  p 
sion  that  any  lengthy  review  of  its  contents  is  unnecessary  a 
time.  The  present  edition  is  much  enlarged,  and  contains 
one  hundred  and  twelve  pages  of  text,  an  appendix  of  forms, 
covering  thirty-five  pages,  and  an  index  and  table  of  cases, 
divided  Into  nineteen  chapters.  The  number  of  important 
which  have  been  determined  under  the  removal  acts  since  thi 
edition  was  issued  have  caused  an  imfterative  demand  for 
revision,  and  will  oblige  the  practitioner  who  desires  to  kno' 
law  as  it  stands  to-day  to  supply  himself  at  once  with  a  co 
this  edition. 

Cases  Argued  and  DETEkutNED  in  the  Circuit  Courts  of  the  U 
States  for  the  Fifth  Judicial  Circuit.  Reported  by  Willk 
Woods,  the  Circuit  Judge.     Vol.  3.     pp.  801.     Chicago;  Callagbin 

Of  the  one  hundred  and  nine  cases  here  reported,  fifty- 
were  decided  by  the  reporter  himself,  now  promoted  to  the  t 
of  the  Supreme  Court  —  a  fact  giving,  perhaps,  to  the  volu 
higher  appreciation  at  the  bar  than  otherwise  it  might  have  rece 
however  deserving.  Of  the  other  fifty-one  decisions,  thirtyor 
from  the  luminous  brain  and  pen  of  Justice  Bradley,  The  < 
are  by  various  district  judges.  The  cases  seem  admirably  sele 
covering  important  questions  of  practice,  and  of  law,  equity 
admiralty. 

The  opinions  of  Judge  Woods  are  clear,  direct,  and  cor 
His  statements  of  facts  are  lucid  and  satisfactory. 

Throughout  the  volume  the  opinions  of  Judge  Woods  ton 
favorably  with  those  of  Justice  Bradley  himself,  in  strength,  > 
□ess,  and  directness.  This  alone  is  adequate  commends 
Probably  this  series  of  reports  will  not  be  continued,  owing  l 
transfer  of  the  reporter  to  a  new  field,  and  to  the  fact  th» 
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r  Speeches  by  Great  Lawyers.  A  Collection  of  Ar^mei 
!«ches  before  Court*  and  Juries  by  Eminent  lAwyeri,  with  In 
J  Note*,  Analysis,  etc.  By  WiLLtAM  L.  Snvdbk,  of  the  New  V( 
K  York:  Baker,  Voorhia  &  Co.      iSgl. 

thing  is  more  evanescent  than  the  best  efforts  of  the  g 
trs.  Any  book  which  preserves  for  posterity  the  spee< 
:nt  lawyers  is  in  so  far  valuable.  The  object  and  Att 
rork  is  to  preserve  some  of  these,  selecting  those  whicl 
regarded  as  models  of  legal  reasoning  and  forensic  | 
task  is  obviously  a  delicate  and  difficult  one.  It  is  a 
Igment  on  which  the  success  or  failure  of  the  book  de] 
discrimination  is  the  editor's  work.  H  seems  to  havi 
f  executed  in  the  present  case,  and  the  result  is  a  book 
substantial  value  in  the  library  of  the  lawyer  who  des 
the  manner  and  methods  of  the  great  men  of  his  own  a 

tAL  PftOCEIKJitB.  The  Title  "Judiclarjr "  in  the  Reriied  Stai 
United  States,  and  the  Rules  promulgated  by  the  Supreme  Cou 
ms,  together  with  Notes  referring  to  all  Decisions  reported  to  J 

:88i.     By  Orlando  F.  Buup.     Baltimore :    Cuihings  &  Bailey. 

re  is  a  lusty  volume  of  nine  hundred  and  seventy-five  | 
led  and  executed  upon  the  model  of  the  same  author's  i 
work  on  Bankruptcy,  and  designed,  he  says,  "  ralhei 
book  of  reference  for  attorneys  in  active  practice  thaj 
se  to  explain  the  principles  of  practice."  "It  isnot  atrt 
^thing  like  B  treatise,  on  Federal  practice."  It  is  an  "at 
t  the  statutes  and  notes  to  the  decisions  in  a  compact, 
nt,  and  accessible  form."  In  short,  it  is  a  hand-boc 
use,  such  as  the  author's  "Bankruptcy"  was,  and.  Ilk 
book,  cannot  fail  to  be  serviceable.  The  writer  hereof 
'Bankruptcy"  hand-book  for  years,  and  found  it  with 
in  its  own  narrow  field. 

examination  of  this  new  effort  satisfies  tts  that  it  will 
ield  be  as  trustworthy  and  useful  as  the  former  book, 
ise  enough,  and  gives  the  book  ample  warrant  for  its  bei: 

Inited  States  Mineral  Lands"  is  a  book  by  Hen) 
,  of  Washington,  D.  C,  lately  published  there,  whic 
;  us.  The  treatment  seems  logical  and  conscientiou: 
ins  (i)  all  provisions  of  the  Revised  Statutes  and  s| 
es  of  the  United  Slates  affecting  mineral  lands;  (i) 
regulations;  (3)  pertinent  land-ofBce  mlings,  genera 
l1;    (4)  decisions  of  Federal,  State,  and  Territorial  ( 


NOTES. 

■CCNT  •«  of  the  Michigan  LegiaUlure  require*  the  judges  of  the ' 

(o  prepare  and  file  a  syllabus  to  each  opinion  delivered.  Tl 
it  personal  wllingness  to  comply  with  the  kcl,  but  proaouDce  i 
□nal.  The  Constitution  oi  Michigan  provides  for  the  appointn 
xr  by  the  Supreme  Court.  It  does  not  define  his  duties.  The  i 
nary  duties  were  coDteroplated  as  belongjag  to  that  office.  The 
sence  of  the  office,  and  cannot  be  taken  or  frittered  away  by  the 

Among  these  duties  is  the  preparation  of  syllabi  of  all  decision 
snnot  be  set  aside.  Besides,  the  State  has  a  contract  for  the 
f  the  reports  which  requirei  a  copyright  to  be  taken  to  the  Sul 
r  in  the  report!  not  a  copy  of  the  record.  On  thii  the  contract 
Diection  gainst  publication  by  private  parties.      The  effect  of 

be  to  make  the  syllabi  part  of  the  record  nnd  free  to  the  publ 
ring  the  obligation  of  the  contract.  This  is  one  of  several  Istr 
declarations  by  courts  of  last  resort  that  they  have  some  right 
egislalures  are  bound  to  respect. 

E  Senaig  of  the  United  States,  after  long  delay,  has  confirmed  tl 
I  of  Hon.  Stanley  Matthews  as  isiociate  justice  of  the  Suprenu 
e  has  qualified  by  (altine  the  oath  of  office.  Strenuous  oppasic 
to  this  appointment,  but,  so  far  as  we  can  ascertain,  with  no  rej 
or  other  than  that  he  is  a  citizen  of  the  same  Sute  with  the  chief 
lat  by  reason  of  preeminent  talents  as  an  attorney  he  has  been  en 
rporations,  and  has  been  faithful  to  the  interests  of  his  clients.  V 
Libc  of  his  thorough  uprightness  of  character,  and  no  one  doubts 
laterially  strengthen  and  ornament  the  bench  to  which  he  has  been 
3pe  the  final  judgment  of  the  bar  and  the  public  will  be  is  fivoi; 
Id  have  been  at  tbe  outset  had  Judge  Cooley  received  the  appaii 
■OK  a  power  to  sell  imply  a  power  to  roorlgage?"  should  hsi 
id,  in  our  last  bi-monthly  list  of  valuable  articles,  to  the  Canaiii 
,  and  not  to  tbe  Wiikly  Jurist,  which  only  copied  it. 
,  C.  C.  SouLE,  formerly  here  at  the  head  of  the  well-known  finn  of 
as  &  Wentworth  (now  F.  H.  Thomas  &  Co.),  and  later  of  Lillle, 
.,  Boston,  has,  we  see,  left  tbe  latter  firm,  and  established  bin 
:s5  alone  at  Boslon.  Mr.  Soulc  has  a  great  army  of  friends  and  u 
among  the  lawyers  of  tbe  West  and  South,  who  will  wish  him 

undertakings. 

I  fourth  annual  meeting  of  the  American  Bar  Association  will  be  I 
ga  Springs,  N.  Y.,on  the  17th,  iSth,  and  19th  of  next  August.  W 
viU  be  a  very  general  attendance. 


DIGEST   OF    RECENT   CASES 


rtV  DIGEST  OF  CASES  REPOR 
MERICAN  LA  W  PERIODICALS. 

'M   BV   G&OBGE   WALKER,   ESQ.,  OF  TKB   ST.  LOUIS   1 

of  this  department  of  the  Review  is  to  advise  th 
decided  in  the  latest  reported  cases  of  importance, 
[ports  of  the  same  xavj  he  obtained.  To  this  end 
given,  together  with  the  name,  dale,  and  page  of 
s  reported.] 
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f. — ■  Riphi  of  tolnvnt  parlner  to  adtrtinister  Jit 
jrviving  solvent  partner  has  the  right  to  take  from 
iiiilatioTi  of  the  firm  affairs.  This  right  is  person 
B  permit  the  insolvent  or  his  represojitative  to  ai 
lames,  U.  S.  Cir.  Ct.  South.  Disl.  N.  Y.,  FhJu  R 


dmmiairator  to  recoeer  for  personal  iiijiirica  to 
^over  for  personal  injuries  resulting  in  death  is  ' 
law,  and  oiista  only  by  statutes  which  have  no  eiti 
recovery  can  be  had  thereon  for  an  injury  eomnii 
the  State  which  enacted  them-  Where  such  statul 
n  shall  be  brought  by  personal  representatives  of  t 
nlor  under  the  lnwB  of  another  hiate  llian  that  i 
used  cannot  maintain  an  action.  A.  was  killed  in 
istancee  which  gave  her  administrator  n  ri^ht  of  a 
hat  fJtiite,  to  recover  for  her  death.  Held,  that  I 
Ud  in  Mew  York  could  not  maintain  an  action  in 
n  that  Stale,  founded  upon  the  New  .Terspv  statute 
lentral  K.  Co.,  Oin.  L.  BuL,  April  4,  p.  144;  Leg. 
ep.,  March  23,  p.  868. 
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—  Rtimburiemmt  elaimtd  of  titaie  for  txptnit  unnte«i>arUt/  matmd 

adminutratitm  —  ClaanJUaiion  of  elaim One  beir  of  an  eilate,  i 

the  concurrence  of  the  others  and  before  tbe  appointment  of  to  i 
Utntor,  expended  $500,  for  tombetone,  etc,  at  the  grave  of  tbe  do 
Uld  claims  reimburaenient  out  of  tbe  estate.  The  expenditure  was) 
to  the  condition  o  f  the  deceased  in  life,  and  to  his  estate.  Held,  I 
MtAte  is  chargeable  for  expenses  necessarilj  incurred  before  adminiit 
but  not  for  tboie  which  may  well  be  postponed  until  an  adminiitt 
appointed;  that  thii  claim  belonn  to  tne  latter  cl>«a.  —  Samuel  >.T 
Sup.  OL  Wil^  Wis.  Leg.  N.,  April  7. 

—  Admiaiatratort  —  OMiraei.  —  Ad  administrator  has  no  power  too 
with  an  sttornev  that  he  shall  receive  a  contingent  fee  for  lervica*.- 
Paee,Sup.  Ct.  CaUPac  Coast  I^  J.,  April  10.  p.  825. 

—  Oicenant —  Htiri.  —  The  ancestor  of  defendants  executed  a  deed, 
covenant  for  right  of  waj.  After  proceedings  in  administraUoD.  ti 
over  which  the  right  of  way  was  claimed  was  distributed  to  defe 
Held,  that  to  bind  defendants  (heirs)  they  should  have  been  named 
covenant;  that  the  words,  "said  street  forever  to  be  and  remain  fi 
open  Bs  a  public  street,"  if  thej  constituted  any  covenant,  were  e 
covenant  of  seisin,  in  which  case  there  was  a  breach  so  soon  as  the  ci 
was  executed,  or  they  were  a  covenant  in  tbe  nature  of  warranty  ur  fl 
enjoyment,  in  which  case  the  covenant  was  not  broken  until  tbe  auei 
a  paramount  legal  right.  ~  McDonald  o.  McElroy,  Sup.  Ct  C«l„  P«< 
L.  J..  April  la,  p.  843. 

—  See  Dkckdeht'b  Ebtati;  Jobisdictiom;  NiaLiamcB;  Tbdbt, 
OKlKJU.Tr.  —  Naeigationlaaa  —  Remied Statute*,  etct.  ii7l~Carn 
IroUum  on  paaeatgtr  vetieU.  —  Sect  4472  of  United  States  Revised  f 
construed.  Held,  that  if  there  is  an  all-rail  route  over  which  pet 
may  be  carried  with  profit,  it  is  a  practicable  mode  of  transportation ; 
the  freight  by  rail  is  so  high  as  to  prevent  any  profit  upon  the  sale 
oil,  or  to  destroy  the  trade  between  the  point*  in  que«tion,  it  is  not  a 
cable  modeof  transportation  between  those  points.  —  United  States  i. 
burg.  United  Slalea  o.  Wise,  Fed.  Bep.,  March  2B,  p.  41. 

—  Colliaion  ^  ArKhoring  in  mid~ehanntl  and  in  range  of  tight*  —  Ad 
of  liability.  —  A  bark  proceeding  down  the  Delaware  Biver  anchored 
down  in  mid-channel,  and  in  raoeo  of  the  government  lights.  A  tug 
Ing  ber,  with  a  schooner  in  tow,  did  not  observe  that  she  wiu  at  anchi 
too  late  to  prevent  a  collision,  by  which  the  bark  was  injured.  He 
tbe  act  of  the  bark  in  anchoring  tended  to  produce  the  collision,  and  t 
was,  therefore,  in  fault  The  teatjmony  left  it  doubtful  whether  I 
ihould  have  observed  the  bark  earlier;  but  it  appearing  that  the  ownei 
tug  hod  offered  to  pay  for  the  cost  of  repairs,  without  damages  for 
tion,  which  was  refused,  and  had  then  signed  an  agreement  to  nfert 
tralors  "  tbe  amount  to  be  paid, "  which  agreement  was  aflerwardi 
doned  beraUBc  be  claimed  tbe  right  to  call  witnestes  as  to  the  caun 
collision ;  AeU,  that  this  amounted  to  an  admission  of  Rtult  in  tbe  tu 
the  damages  should  be,  therefore,  equally  divided  between  tbe  bark  < 
tug.  —  Schooner  Shaw,  U.  8.  Dist  Ct  EasL  Dist  Pa.,  Fed.  Rep.,  Ua 

—  Liability  of  teamen  to  aseiei  in  delivery  of  cargo  —  Viage.  —  Unless 
some  express  or  implied  agreement  or  established  usage,  to  diipenl 
their  further  services,  seamen  upon  the  conclusion  of  a  voyage  are  bo 
assist  in  the  delivery  of  the  cargo,  if  made  in  a  reasonable 'time.  —  Bi 
King  D,  Steamer  fiudoon,  U,  S.  Dist  Ct  West  DisL  Pa.,  Ch.  Li 
April  SO. 

—  Tbteage  eontraet  —  Relative  dutia  and  liabUilu*  of  tag  atid  vtutl  to 
Contributory  negligcTme —  CompuUory  jiilolage  —  Duti**  of  pilots' 
ity  of  ovfner  wiiin   pilot    eampuUority    in   charge. — A  tog  tookavei 
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compulsory  charge  of  a  pilot,  in  tow,  in  order  to  tow  her  to  Kingstown  har- 
bor. Between  the  place  where  the  towage  began  and  Kingstown  harbor  a 
re«f  extended,  marked  at  either  extremity  by  buoys.  The  pilot  swore  that 
he  ordered  the  master  of  the  tug  to  go  round  the  north  (leeward)  buoy,  and, 
^pvhen  Hearing  the  reef,  shouted  and  signalled  to  the  same  effect.  The  ma»- 
ter  of  the  tug  denied  having  received  any  such  order.  The  tug,  after  alter- 
ing  her  course  for  a  short  time,  resumed  it,  and  towed  the  vessel  on  the 
ahoal.  The  pilot  knew  that  the  tug  was  towing  the  vessel  into  danger.  In 
an  action  to  recover  the  damage  done  the  vessel,  to  which  contributory  neg- 
ligence was  pleaded:  heldy  thut  the  fact  of  the  vessel  not  having  cast  off  the 
tug  was  not  such  contributory  negligence  as  would  exonerate  the  tug,  and 
that  the  master  of  the  vessel  was  entitled  to  assume  that  the  master  of  the  tuf 
would  do  what  was  necessary.  — The  Toiler,  Spaight  0.  Tedcastle,  House  or 
Liords,  Irish  L.  T.,  March,  p  23. 

-rBill  of  lading  —  Stoppage  in  transitu  —  Liability  of  vessel —  Measure  of 


damages.  — Where  a  master  wrongfully  refuses  to  deliver  goods,  shipped  by 
bis  vessel,  to  a  purchaser  holding  a  dul}^  indorsed  bill  of  lading,  the  vessel  is 
liable  for  losb  resulting  from  such  refusal,  although  the  action  of  the  master 
waa  in  good  faith  and  in  obedience  to  orders  of  a  consignor.  In  such  case, 
where  the  goods  have  been  *'sold  to  arrive  "  by  the  holder  of  the  bill,  and 
the  master  has  been  notified  of  the  fact  at  the  time  of  his  refusal  to  deliver, 
the  libellant  can  recover  the  damages  accruing  through  the  loss  of  his  sale.  — 
Schmidt  0.  The  Pennsylvania,  U.  J3.  Cir.  Ct.  East.  Dist  Pa.,  Kep.,  May  11, 
p.  G32. 

Adoption.  —  See  Equity. 

AoENT.  — See  Bills  and  Notes;  Husband  and  Wife. 

Architect.  —  Evidence  —  Superintendence  —  Adopting  plans  —  Custotn  — 
Commission.  — The  plans  of  the  plaintiff  took  the  prize  and  were  adopted, 
and  he  received  the  prize  therefor,  and  claimed  tmit,  under  the  custom  of 
architects,  upon  the  adoption  of  his  plans  the  superintendence  of  the  con- 
struction of  the  building  belonged  to  him.  Held,  that  it  was  not  error  to 
refuse  evidence  to  establish  that  by  the  usage  and  custom  of  architects,  in 
the  absence  of  a  special  contract,  the  superintendence  belonged  to  the  archi- 
tect whose  plans  were  adopted;  that  it  was  not  error  to  exclude  evidence  to 
prove  that  b,v  the  usage  and  custom  of  architects,  where  prizes  for  plana 
were  offered,  the  plans  of  the  successful  competitors  belonged  to  them,  and, 
if  subsequently  adopted,  were  always  paid  for  in  addition  to  the  prize  itself; 
that  it  was  not  competent  to  prove  the  value  of  services  rendered  in  verify- 
ing the  cost  of  the  proposed  building  to  the  plans.  —  Tillev  v.  Chicago,  U. 
S.  Sup.  Ct,  Ch.  Leg.  N.,  April  9,  p.  241. 

AssiONKE.  —  See  Bakkbuptcy  ;  Fraud. 

Assignment.  —  Of  interest-bearing  stock-certificates — Rights  of  assignee  of 
stock  —  Assignee  of  interest.  —  By  the  certificates  of  defendant's  stock,  seven 
per  cent  interest  was  payable  thereon  out  of  the  net  earnings.  Phiintiff 
sued  as  assignee  of  the  interest  accrued  upon  certain  shares,  though  the 
shares  had  been  transferred  to  another.  Held,  that  the  interest  which  had 
accrued  when  the  shares  were  assigned,  being  simply  an  incident  of  the 
shares  themselves,  and  the  complaint  not  averring  that  money  had  been 
appropriated  for  its  payment,  the  authority  to  demand  it  was  dependent 
upon  the  title  to  the  shares,  and  the  assignment  of  the  certificates  carried 
with  it  the  right  to  interest. — Manning,  Admrx.,  v.  Quicksilver  Mining  Co., 
Sup.  Ct.  N.  Y.,  Daily  Reg.,  April  7. 

—  See  Bills  and  Notes  ;  Corporations. 

Attachment.  —  Property  claimed  as  exe^npt  by  statute  must  be  designated  — 
Sheriffs  liability  for  damages —  Property  not  exempt  for  purchase-price.  — 
A  defendant  in  an  attachment,  claiming  as  exempt  from  levy  implements 

VOL.  VIL  NO.  2.  20 
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ck  not  ipeciBcatly  exenipl,  ii  entitled  to  select  sui^h  aa  ire  luiublc 
ide  or  buiinets;  and  a  failure  on  bU  part  to  make  such  lelection  i 
r  of  bis  right  thereto.  Sheriff  is  not  liable  for  levying  upon  propf 
«ciflcHlly  exempt,  in  caie  defendant  declinei  to  desigDate  the  trtii 
lirei  to  claim.  Under  the  statute,  no  propertv  it  exempt  from  levy 
'  R  claim  for  the  purchase- money  thereof  j  anj  >  defendant  cannot, 
ing  Buch  property,  exempt  it  from  luch  liability.  —  Bebvmer  ft.  Ci 
X  Col.,  Col.  L.  Sep.,  Ntarch,  1881. 

mUhee'e  right  to  exemption  —  Party  to  action —  Homaitad  Act 
tonstrued.  —  In  an  nction  by  a  plaiatiff  in  attachment  againit  i  \ 
t  to  recover  money  due  to  defendant  in  attachment,  the  latter,  ' 
1  to  have  selected  and  U)  bold  the  tame  exempt  from  being  >ppUe< 
ivment  of  plaintiff's  claim,  is  a  proper  party  Vo  the  action,  and  )bi 
rmiCCed  to  show  bis  selection  and  assert  his  riiibl.  to  the  eiempl 
B  of  the  Homestead  Act,  aa  amended  March  22, 18&8  (S.  &,  C.  UK). 
,  "That  it  shall  be  lawful  for  any  resident  of  Ohio,  being  the  head 
f  nnd  nut  the  owner  of  a  homestead,  to  hold  exempt  from  executio 
s  aforesaid,  personal  property,  to  be  selected  by  such  person,  not 
ig  three  hundred  dollars  in  value,  in  addition  to  the  amount  of  du 
rty  now  by  law  exempted."  Held,  (1)  "personal  property,"  ■ 
i  in  connection  wjtb  other  statutes  in  pari  tnateria.,  includes  credits 
ft  selected  by  the  debtor;  (2)  credits  and  raoneya  selected  by 
r  cannot  be  taken  and  held  under  an  order  of  attachment  or  by  , 
) process.  —  Chilcoten.Conley,  Sop.Ct.  Ohio,  Ohio LJ^  April?, p. 
lolrency  —  Praetiet  —  CotuHtutionaHavi.  —  Plaintiffs  attached  p 
of  defendant.  The  latter  moved  for  a  stay  of  proceedinea  becaui 
ency  proceedings  commenced  within  two  months  after  levy.  Hi 
1.  tiubaequently  an  assignee  in  insolvency  was  appointed,  and  mi 
solve  the  attachment,  which  was  granted.  Held,  that,  the  atlachr 
g  been  dissolved  by  the  operation  of  law,  the  court  was  correc 
mg  tbe  motion,  notwithstanding  the  assignee  was  not  a  partv  to 
I,  and  the  motion  bod  formerly  been  denied  and  no  leave  had  been 
1  to  renew  it  Sect.  6  of  tbe  act  of  March  31,  1676,  amending 
•ent-law  of  1B52,  is  not  unconstitutional,  because  the  law  amended 
Enacted  in  full.  _  Baum  v.  Itaphael.  tiup.  CU  Oal.,  Poc.  Coast  L 
9,  p.  286. 

aare  by  thtriff —  Levy  of  execution  on  aame  goodt,  agaitut  tatKt  drt 
ttlable  —  Bankruptcy  ~~  Order  not  to  ditpoae  of  gooda  —  Rtener\ 
f — Recovery   of  money  colantarity  poirf,  —  Where  a  sheriff  seio 

of  gooda  on  attachment  and  execution  against  the  owner,  lu 
ible  levies  an  execution  against  the  same  debtor  u[>on  the  same  gc 
,be  execution  debtor  goes  into  bankruptcy,  and  tbe  bankrupt  c 
.ins  both  from  aelling  or  disposing  of  any  of  the  gooda,  bat  eu 
'.]j_  modifies  the  order  ao  as  to  allow  the  propertv  to  be  sold  bv 
ctive  officers,  and  the  constable  to  appropriate  a  sufficient  amount  ui 
eds  to  satisfy  his  execution,  but  continued  it  in  force  so  far  as  m 
the  sheriff  to  pay  the  proceeds  to  bis  aieculion  creditor,  and  ti 
sold  enough  to  satisfy  bis  claims,  and  then  by  an  agreement  with 
able  aold  enough  more  to  aatisfv  the  constable's  execution  and  paid 
over  to  him.  knowing  all  the  (acte,  and  the  constable  disposed  of 

accordingly,  the  sheriff  cannot  thereafter  recover  the  SHDie  on 
id  that  he  was  subsequently  compelled  to  pay  the  amount  tbeTW 
laignee,  in  n  auit  by  the  latter  against  him  and  bis  execution  cred 
}  which  neither  the  constable  nor  any  of  tbe  persons  he  repress 
parties.  — Sanger  0.  Mellon,  Sup.  Ct.'Wis.,  Wis.  Leg.  N.,  April! 

■ey—  Seiiure  —  State  and  Federal  wrila.  —  Unleas  the  offleer,  m 
t  of  attacbmeit.  actually  takea  the  property  into  hi*  custodv,  and ' 
i  in  poesetsioD,  his  l«vy  amounts  to  nothing.    Merely  lootiog  «l 
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Att^ghmxnt  —  Continued. 

property  and  indorsing  a  levy  on  the  writ  ia  insufficient.  Where  writs  of 
attachment  for  the  possession  of  the  same  property  are  issued  to  officers. 
State  and  Federal,  the  first  actual  seizure,  whether  under  State  or  Federal 
authority,  withdraws  the  property  from  the  reach  of  the  process  of  the 
other.— Adler  v.  Roth,  U.  S.  Oir.  Ot  East  Dist.  Ark.,  Kep.,  April  20,  p. 
624. 

Pn>perty  delivered  before  actum  waa  dismissed  —  Other  attaching  cred" 


itors.  —  Where  property  was  attached  hy  the  sheriff,  and  hefore  the  action 
waa  dismissed,  tne  sheriff,  on  the  order  of  the  plaintiff  in  attachment  pro- 
ceedings, delivered  the  property  to  the  defendant  therein :  held^  that  the 
sherin  was  liable  to  account  for  the  value  of  the  property  to  any  creditor 
who  commenced  proceedings  in  attachment  at  any  time  after  the  property 
was  so  delivered  and  before  the  action  was  actually  dismissed.  —  Rice  v. 
Baldwin,  U.  8.  Cir.  Ct.  Dist.  Ind.,  Rep.,  May  11,  p.  61^5. 

—  See  PeasoNAL  Property  ;  Salics. 


Attornrt.  —  Attorney  fee —  Unauthorized  contract  for,  in  mortgage  of 
corporation — Ratification.  —  A  vote  of  the  directors  instructing  their  presi- 
dent and  secretary  to  execute  a  mortgage  does  not  authorize  the  insertion 
of  a  contract  to  pay  the  mortgagee  an  attorney  fee  in  case  of  legal  proceed- 
ings to  enforce  the  same.  A  majority  of  the  directors,  at  a  meeting  at  which 
all  were  not  present,  and  of  which  they  had  no  notice,  directed  the  president 
and  secretary  to  execute  a  mortgage  as  above  stated,  and  they  inserted 
therein  a  contract  to  pay  an  attorney  as  above  stated.  Subsequently  the  direc- 
tors, at  a  meeting  duly  called,  ratified  such  mortgage,  without  any'knowledp^e 
of  its  contents  except  as  indicated  by  the  order  for  the  execution.  Becdf 
(1)  that  the  contract,  not  being  authorized  by  the  original  order,  or  a  neces- 
sary part  of  the  mortgage,  was  not  included  in  the  ratification,  unless  it 
afiSrmatively  appeared  that  the  directors,  collectively,  were  then  aware  that 
it  was  in  the  mortgage ;  and  (2)  that  the  directors 'might  be  presumed  to 
know  what  was  in  the  records  of  the  corporation,  but  not  what  was  in  a 
mortga^  executed  by  the  president  and  secretary  without  the  authority  or 
knowledge  of  the  corporation,  or  the  record  of  it  in  the  county  records.  — 
Pacific  Itolling-Mill  r.  Railway  Co.,  U.  S.  Cir.  Ot  Dist  Or.,  Int.  Rev.  Rec., 
March  28,  p.  96. 

CoUections — Liability  for  negligence  or  acts  of  another  attorney  —  /n- 

terest, — Promissory  notes  receivea  by  an  attorney  for  collection  must  be 
collected  by  him ;  and  for  the  loss  of  the  amount  collected,  through  the  act 
or  omission  of  another  attorney,  he  will  be  liable.  When  an  attorney  fails 
to  pay  over  money  collected,  by  reason  of  its  embezzlement  by  a  third 

Sartv,  he  is  chargeable  with  interest.  — Cummins  v.  Heald,  Sup.  Ct.  Kan., 
;epr,  April  27,  p.  568. 

Bail-Boitd.  —  Breach.  —  A  petition  upon  a  bail-bond  alleged  the  giving  of 
the  bond,  failure  of  the  party  to  appear,  and  that  the  bona  was  by  the  court 
declared  forfeited.  Heidf  that  the  action  of  the  court  so  pleaded  was  an 
adjudication  that  a  breach  of  the  bond  had  been  committed,  and  a  simple 
denial  was  insufficient;  but  that  facts  assailing  the  validity  of  the  adjudica- 
tion must  be  averred,  and  a  demurrer  to  such  answer,  alleging  as  a  ground 
therefor  the  failure  to  set  out  such  facts,  is  good.  A  party  was  held  to  bail 
for  manslaughter.  The  bond  given  was  that  he  should  appear  and  answer 
to  the  charge,  **  and  abide  the  order  and  judgment  of  the  court,  and  not 
depart  without  leave  of  the  same.'*  Upon  the  facts  for  which  he  was  held 
to  bail*  indictment  for  murder  was  found  against  him,  to  which  indictment 
he  failed  to  appear.  Held,  that  such  failure  was  a  breach  of  the  bail-bond. — 
The  State  v.  Bryant,  Sup.  Ct.  Iowa,  N.  W.  Rep.,  April  2,  p.  1. 

B  AiLMKNT.  —  Safe-deposit  company  —  Deposit  for  safe-keeping  —  Constructive 
possession  —  Decedents*  estates  —  Assets  within  the  State  —  Securities  dejaos- 
iled  for  safe-keeping,  when  not  such  assets,  —  A.,  of  New  Jersey,  deposited 
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e  approval  of  the  company,  nnd  it  8tipalBt«d  that  the  bondi  ibc 
med  to  the  depoeitor  on  BUmnder  of  the  certificate.  A.'a  eieci 
led  the  bonds  from  tbe  company,  who,  on  production  of  the  Id 
:ntary,  and  on  surrender  of  the  certiQ^atu.  delivered  them  to  1 
icutor  having  eubBequently  misiippropriated  the  bonds,  an  admi 
e  bonis  nonciim  ttatamento  annexo  w«B  appointed  in  Pennlylvani^ 
,e  Deposit  Company  in  trover.  Held,  that  the  bonds  were  not  i 
lecedent's  eatate  withia  this  Co  lAni  on  wealth,  and  that  the  defeni 
l  liable.  The  bondB,  bein^;  deposited  mereiy  for  safe-keeping,  i 
ctively  in  the  poBeeBiion  of  the  depositor;  and  as  the  ceniflole 
ble,  whoever  showed  a  legal  title  to  the  certiflcate  wss  entitlei 
the  bonds.  —  Shakespeare.  Admr,,  c.  Fidelity  InB.,  etc,  Co.,  Sua 
.  N.  C„  April  28;  Hep.,  April  27,  p.  689. 

ge  of  merehandUt  iy  factors —Wart/iouie  receipt ^ Right)  of 
-Linbilily  of  woreAoiusman.  —  Under  the  Louisiana  sUWt 
11,  187a,  — whifh  Boema  to  bo  substantially  a  mere  affimiBtio 
vious  unwritten  law,  —  factora  cannot  pledjte  merchandise  of  a 
for  their  own  purposes,  or  pass  the  title  thereto  by  a  wareh 
except  to  the  extent  of  their  interest  therein;  but  the  owner 
the  property  from  the  pledgee,  unencumbered  by  the  pledge, 
'ehousetnan.  Wing  a  mere  custodian,  and  not  a  guarantor  of  the  t 


iable  to  the  pledgee  to  whom  the  warehouse  receipt  bus  passed,  i 
noliHed  the  pledgee,  when  deprived  of  the  merchandise  by  jud 
issued  bv  its  rightful  owner,  and  requested  the  pledgee  lo  de 


-  Merchanici  and  Traders'  Ins.  Co.  c.  Kifcer,  U.  S.  Sup.  CL,  V 

vol.  2,  No.  2. 

Tor.  —  Steuritg  for  advaneet  —  For  indariementa  subttqut 
■Agrtemtnt  for,  rued  not  be  ia  writing  —  Exchange  of  Hcarilii 
It.  —  A  secunty  given  by  »n  insolvent  for  money  advanced  to 
time  is  not  in  violation  uf  the  bankrupt  law.  And  tbe  same  ; 
'ould  apply  lo  a  security  given  for  a  liability  assumed  (i.«.,  a 
r)  upon  which  money  is  raised  for  the  bankrupt.  And  if  i 
>ment  is  made,  or  obligation  assumed,  upon  an  agreement  thai 
pt  would  execute  a  mortgage  upon  certain  personal  propert; 
Bucli  advances  or  such  assumed  linDility.  a  mortgage  in  pursusni 
;reement  will   be  valid ;  and  it  is  not  necessary  that  such  Hgre«r 

be  in  writing.  An  exchange  of  securities  ia  not  in  violation  of 
pt  law.     In  relation  lo  liens  of  this 

L  CL  South.  Dist  0 


a  party  upon  hla  own  petition,  i' 
be  anv  reason  for  his  interposition.  —  Oliver  D.Cunningham,  l. 
.  WcbL  DiBt.  Mich.,  Fed.  Rep.,  March  29,  p.  60. 
iUor  cannot  attack  fraudulent  conveyance  of  bankrupt  —  Li" 
-  Where  a  debtor  has  gone  into  bankruptcv  aiid  an  assignee  hat  1 
ted,  a  creditor  cannot  attack  a  conveyance  irom  tbe  debtor  to  hii 
i^round  that  it  is  fraudulent  as  lo  creditors,  the  right  to  bring ' 
ng  solely  in  the  assignee.  Nor  can  the  fact  that  the  assignee 
ed  lo  bring  the  suit  till  barred  by  the  two  years'  Suitute  of  Lia 
ive  a  creditor  bucIi  a  riglit.  — Trimble  v.  Woodbead,  U.  S.  Sup- 
J„  April,  p.  232 ;  Bep.,  April  27,  p.  653 ;  Leg.  Adv.,  April  19.  p. 
tdiileni  pledge  —  Suit  bv  attignee — Oaalntctian  of  «et  if  ^ 
■  When  a  petition  in  banliruplcy  was  filed  February  i,  1874,  ami 
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than  four  months  previous  the  bankrupt  had  made  a  fraudulent  pledee  of 
securities,  but  the  assignee  did  not  institute  suit  to  recover  them  until  March 
11,  1875,  the  rights  of  the  parties  are  governed  by  the  act  in  force  at  the  time 
of  the  institution  of  the  bankruptcy  proceedings,  which  prescribed  four 
months  (IT.  S.  Kev.  Stats,,  sect  5128],  and  not  by  the  amendment  of  June  22, 
1874,  which  reduced  the  period  to  two  months.  The  clause  in  the  amend- 
ment reducing  such  period  is  not  retrospective.  —  Auffm'ordt  r.  Kasin,  U. 
S.  Sup.  Ct,  Morr.  Trans.,  vol.  2,  No.  1. 

Right  oftnarahal  under  warrant  of  seizure —  Hia  reaponaibiUty.  —  By  vir- 
tue of  the  authority  conferred  upon  the  marshal  by  the  provisional  warrant 
of  seizure  issued  under  sect.  5023  of  the  Revised  Statutes  of  the  United 
States,  he  has  the  right  to  seize  not  only  all  the  property  in  the  actual 
possession  of  the  bankrupt,  but  all  property  which  he  believes  belongs  to 
the  bankrupt,  though  in  the  possession  of  others  asserting  adverse  title. 
Acting  as  he  does  on  his  own  responsibility  in  making  such  seizure,  he  may 
prove  who  has  the  actual  title  if  sued  in  trespass  by  the  parties  claiming  * 
title,  when  dispossessed  by  him.  —  Sharp  v,  Doyle,  U.  S.  Sup.  Ct,  Morr. 
Trans.,  vol.  2,  No.  1. 

Failure  to  plead  discharge — Judgments  subsequent  to  —  Fraudulent  con- 
vey emee.  —  A  aischarge  in  bankruptcy  is  personal  to  the  bankrupt;  and 
where  judgments  have  been  recovered  against  the  bankrupt  subsequent  to  such 
discharge,  the  bankrupt  not  setting  it  up  in  defence,  it  will  not  operate  to 
release  the  debt  so  far  as  to  prevent  the  enforcement  of  the  judgments 
against  property  fraudulently  conveyed  by  the  bankrupt  to  third  parties. 
The  right  to  avoid  such  fraudulent  conveyance  is  vested  solely  in  the 
assignee ;  but  the  fact  of  the  assignment  to  an  assignee,  and  his  appointment, 
not  oeing  raised  bv  the  pleadings,  cannot  be  considered.  — Moyer  v.  Dewey, 
U.  S.  Sup.  Ct,  Morr.  Trans.,  vol.  2,  No.  2. 

—  Unpaid  vendor —  Right  to  take  back  goods  sold  and  delivered  to  insolvent,  i 

but  immediately  returned,  —  Where  insolvent  bought  from  defendants  goods,  • 

which  were  shipped  to  him,  but  which  he  refusea  to  receive,  and  returned 
thera  to  defendants,  without  in  any  way  mixing  them  with  others,  the  as- 
signee cannot  recover  such  goods  on  the  ground  that  they  were  returned  to 
defendants  by  the  insolvent  with  a  view  to  fraudulent  preference.  —  Darling 
r.  Mclntyre,  Ct.  of  Rev.,  Can.  Leg,  N.,  April  9,  p.  118. 

Discharge  —  Assent —  Consideration,  — Proofs  of  debt  filed  with  the  reg- 
ister after  the  application  of  bankrupt  for  discharge  are  to  be  counted  m 
ascertaining  whetner  the  assent  is  given  by  one-third  in  number  and  one- 
fourth  in  value,  although  they  may  have  been  filed  merely  for  the  purpose 
of  giving  assent  The  Bankrupt  Act  provides  that  assent  induced  by  any 
pecuniary  consideration  or  obligation  shall  be  of  no  avail.  It  was  proved 
that  the  assent  of  one  creditor  was  obtained  by  a  promise  of  the  bankrupt 
that  he  would  pay  him  all  he  owed  him  when  he  got  able,  and  also  by  an 
acknowledgment  of  a  debt  previously  disputed  and  a  promise  that  he  would 
see  it  right  Held^  that  the  promise  in  regard  to  the  second  debt  was  too 
vague  and  created  no  obligation  which  could  be  enforced,  and  therefore  did 
not  constitute  a  pecuniary  consideration ;  but  that  the  first  promise,  though 
conditional,  would  become  binding  upon  proof  of  the  ability,  and  did  create 
a  pecuniary  obligation.  The  moral  obligation  to  pay  a  debt  discharged  by 
bankruptcy  is  a  sufficient  consideration  to  support  an  express  promise  to 
pay  it,  and  in  the  absence  of  a  statute  to  the  contrary  this  promise  may  be 
by  parol.  —In  re  Ekings,  U.  S.  Dist  Ct  Dist  N.  J.,  N.  J.  L.  J.,  April,  1881. 

Discharge  —  Debt  due  by  executor  not  barred  —  Surety  of  executor  subro- 
gated to  creditor's  rights  (m  payment  of  debt, — Under  the  thirty-third  sec- 
tion of  the  Bankrupt  Act,  moneys  due  by  an  executor  are  a  fiduciary  debt, 
and  a  discharge  is  no  bar  to  a  recovery.  Where  a  surety  on  an  executor's 
bond  has  been  obliged  to  pay  the  debt  of  the  principal,  the  former  may  have 
an  action  at  law  against  the  latter,  being  subrogated  in  equity  to  all  the 


I 
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than  four  months  previouB  the  hankrupt  had  made  a  fraudulent  pledge  of 
securities,  hut  the  assignee  did  not  institute  suit  to  recover  them  until  March 
11,  1875,  the  rights  of  the  parties  are  governed  by  the  act  in  force  at  the  time 
of  the  institution  of  the  bankruptcy  proceedincs,  which  prescribed  four 
months  (U.  S.  Kev.  Stats.,  sect  6128),  and  not  by  the  amendment  of  June  22, 
1874,  which  reduced  the  period  to  two  months.  The  clause  in  the  amend- 
ment reducing  such  period  is  not  retrospective.  —  Auffm'ordt  v.  Kasin,  U. 
S.  Sup.  Ct,  Morr.  Trans.,  vol.  2,  No.  1. 

Right  of  marshal  under  warrant  of  seizure —  Hia  reeponaibiUty,  —  By  vir- 


tue of  the  authority  conferred  upon  the  marshal  by  the  provisional  warrant 
of  seizure  issued  under  sect.  6023  of  the  Revised  Statutes  of  the  United 
States,  he  has  the  right  to  seize  not  only  all  the  property  in  the  actual 
possession  of  the  banki-upt,  but  all  property  which  he  believes  belongs  to 
the  bankrupt,  though  in  the  possession  of  others  asserting  adverse  title. 
Acting  as  he  does  on  his  own  responsibility  in  making  such  seizure,  he  may 
prove  who  has  the  actual  title  if  sued  in  trespass  by  the  parties  claiming 
title,  when  dispossessed  by  him.  —  Sharp  v,  Doyle,  U.  S.  Snp.  Ct,  Morr. 
Trans.,  vol.  2,  No.  1. 

—  Failure  to  vlead  discharge — Judgments  subse^ent  to  —  Fraudulent  con- 
veyanee.  —  A  aischarge  in  bankruptcy  is  personal  to  the  bankrupt;  and 
where  judgments  have  been  recovered  against  the  bankrupt  subsequent  to  such 
discharge,  the  bankrupt  not  setting  it  up  in  defence,  it  will  not  operate  to 
release  the  debt  so  far  as  to  prevent  the  enforcement  of  the  judgments 
^gainst  property  fraudulently  conveyed  by  the  bankrupt  to  third  parties. 
The  rignt  to  avoid  such  fraudulent  conveyance  is  vested  solely  in  the 
assignee ;  but  the  fact  of  the  assignment  to  an  assignee,  and  his  appointment, 
not  Dei ng  raised  by  the  pleadings,  cannot  be  considered.  —  Meyer  v.  Dewey, 
U.  S.  Sup.  Ct,  Morr.  Trans.,  vol.  2,  No.  2. 

—  Unpaid  vendor —  Right  to  take  back  goods  sold  and  delivered  to  iTisolvent, 
but  immediately  returned,  —  Where  insolvent  bought  from  defendants  goods, 
which  were  shipped  to  him,  but  which  he  refused  to  receive,  and  returned 
thera  to  defendants,  without  in  any  way  mixing  them  with  others,  the  as- 
signee cannot  recover  such  goods  on  the  ground  that  they  were  returned  to 
defendants  by  the  insolvent  with  a  view  to  fraudulent  preference.  — Darling 
0.  Mclntyre, 'Ct.  of  Rev.,  Can.  Leg.  N.,  April  9,  p.  118. 

—  Discharge  —  Assent  —  Consideration.  —  Proofs  of  debt  filed  with  the  rej^- 
ister  after  the  application  of  bankrupt  for  discharge  are  to  be  counted  \n 
ascertaining  whetner  the  assent  is  given  by  one- third  in  number  and  one- 
fourth  in  value,  although  they  may  have  been  filed  merely  for  the  purpose 
of  giving  assent  The  Bankrupt  Act  provides  that  assent  induced  by  any 
pecuniary  consideration  or  obligation  shall  be  of  no  avail.  It  was  proved 
that  the  assent  of  one  creditor  was  obtained  by  a  promise  of  the  bankrupt 
that  he  would  pay  him  all  he  owed  him  when  he  got  able,  and  also  by  an 
acknowledgment  of  a  debt  previously  disputed  and  a  promise  that  he  would 
see  it  right  Heldy  that  the  promise  in  regard  to  the  second  debt  was  too 
vague  and  created  no  obligation  which  could  be  enforced,  and  therefore  did 
not  constitute  a  pecuniary  consideration ;  but  that  the  first  promise,  though 
conditional,  would  become  binding  upon  proof  of  the  ability,  and  did  create 
a  pecuniary  obligation.  The  moral  obligation  to  pay  a  debt  discharged  by 
bankruptcv  is  a  sufficient  consideration  to  support  an  express  promise  to 
pav  it,  and  in  the  absence  of  a  statute  to  the  contrary  this  promise  may  be 
by^ parol.  —In  re  Ekings,  U.  S.  Dist  Ct  Dist  N.  J.,  N.  J.  L.  J.,  April,  1881. 

IHscharge  —  Debt  due  by  executor  not  barred  —  Surety  of  executor  subro- 

gated  to  creditor's  rights  on  payment  of  debt. — Under  the  thirty-third  sec- 
tion of  the  Bankrupt  Act,  moneys  due  by  an  executor  are  a  fiduciary  debt, 
and  a  discharge  is  no  bar  to  a  recovery.  Where  a  surety  on  an  executor's 
bond  has  been  obliged  to  pay  the  debt  of  the  principal,  the  former  may  have 
an  action  at  law  against  the  latter,  being  subrogated  in  equity  to  all  the 
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St  the  broker.—  Falkland.  Admr.,  d.  Bl  Nicholu  National  I 
Y.,  Rep.,  April  6,  p.  469. 
lioknck;  Taxation. 

0TX8.  —  Action  —  Prima  facie  eatt  —  Equity  —  Vtndor't  ti 
■ud.  —  The  plaintiff  makes  out  n  prima  facie  case  when  1: 
I  note  in  suit  in  evidence ;  and  if  the  defence  is  that  the  n»t< 
■take,  the  burden  of  establishii^  that  fact  ia  upon  defen 
gnorance  of  fnct  in  the  subject  ofrelief  in  equity,  when  it  cc 
trial  ingredient  in  the  contract  or  motive  or  the  act,  and  d 
itention  by  mutual  error.  In  the  abaence  of  fraud,  pnxif  o( 
e  is  DO  defence  in  nn  action  upon  a  vendor'i  lien  note,  vbi 
[enerul  warrnnty  hm  been  given  and  there  biu  been  no  ai 
Wobb  V.  WHter»,  Com.  App.  Texas,  Rep.,  April  6,  p.  4B6. 

ent    of  commercial   papa Faymtni    by   mielake.  —  Ar 

■n  a  drafl,  ■'  Pay  S.  V.  White  or  order,  for  account  Hinen' 
,  Georgetown,  Colomdo,"  signed  by  the  president  of  the  l 


liguous,  and  needed  no  explanation,  either  by  parol  o 
Dlain  meaning  is  that  the  acceptor  of  the  drs"  '    " 
!  indoraer.     If  White  paid  his 


:  National  Bank  e.  Miners'  National  Bank,  V.  6.  Sup.  Ct.. 
ril  28,  p.  2G2. 

Hon — Judfmtnt  by  eonfeaiion.  —  A  note  whose  considerati 
a  prosecution  for  forgery  is  void,  and  the  entry  of  judii 
irtue  of  a  warrant  of  attorney  does  not  make  it  an  execut^ 
ich  case  public  policy  requires  that  the  defendant  be  heard, 
ct  be  void,  his  relief  is  an  incident.  While  a  judgment  ent 
of  attorney  has  the  same  effect  as  if  on  Che  verdict  of  a , 
ds,  such  n  judgment  is  not  necensarily  a  waiver  of  the  resuf 
;  and  where  a  defence  is  set  up  on  the  ground  of  public  pc 
>utd  open  tlie  confessed  judgment  and  let  the  defendant  in  t 
ly  and  Bredin's  Appeal,  Bredin  t>.  Dorsey,  Sup.  Ct.  Pa., 
,  p.  141. 

-  trail 
il  oUh 

so  threatened.  Threatening  the  principal  will  not  affec 
ireties,  who  voluntarily  assume  the  debt.  It  may  be  tha 
ublic  policy,  a  court  would  not  permit  a  waiver  of  the  de 
I  was  given  in  consideration  of  compounding  a  felony,  to 
le  not«.  — Bowman  v.  Hilger,   Sup.   Jud.  Ct.   Haas.,   Mu 

f  non-negotiahU  note  —  lAmiiatiotu. — -  Where  the  dofendan 
■aer  of  11  non-negotiable  promissory  note,  payable  on  den 
I:  held,  that  the  rule  that  as  to  the  maker  of  such  an  oblig 
r  Limitations  begins  to  run  fWim  the  time  the  instrument  is  n 
lahle  to  the  liability  of  defendant,  such  liahilily  being,  nol 
raer,  hut  of  maker  or  guarantor.    An  averment  in  defend 
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answer  that  the  maker,  aa  principal  debtor,  made  certain  payments  thereon, 
and  daimin?  that  these  should  be  applied  in  part-payment  of  the  amount 
claimed  in  &e  action,  does  not  deprive  defendant  of  the  benefit  of  the  statute, 
the  payments  not  having  been  made  by  or  for  him,  or  on  his  account.  — 
McMullan  v.  Rafferty,  Sup.  Ot.  N.  Y.,  Daily  Reg.,  April  12. 

Payment  by  forged  note. — The  surrender  of  a  promissory  note  past  due» 

by  the  payee  to  the  maker,  and  the  acceptance  of  a  new  note  in  consideration 
of  certain  sureties,  but  whose  names  were  forged,  is  not  a  payment  of  the 
surrendered  note.  —  Emerine  v,  O'Brien,  Sup.  Ct.  Ohio,  Week.  Jur.,  April 
7,  p.  982. 

Collateral  security  —  Notice  of  dishonor  —  Original  debt.  —  The  strict 
rules  of  law  relative  to  presentation  and  notice  of  dishonor  of  promissory 
notes  do  not  prevail  when  they  are  held  as  collateral  for  a  precedent  debt 
Nor  will  failure  in  this  respect  defeat  a  recovery  of  the  original  debt,  where 
the  amount  was  not  lost  throu^  the  negligence  of  the  creditor.  —  Wesiphal 
r.  Ludlow,  U.  S.  Cir.  Ct  Dist  Minn.,  Fed.  Rep.,  April  19,  p.  349. 

A^ent — Parol  assignment.  —  A  payee  of  a  note  may  make  a  valid  transfer 

and  indorsement  of  such  note  by  his  agent;  and  it  is  not  essential  that  the 
authority  of  such  agent  appear  upon  the  note,  but  it  may  be  entirely  by 
parol.  —  Bettis  v.  Bristol,  Sup.  Ct  Iowa,  N.  W.  Rep.,  May  14,  p.  232. 

See  Dbafts. 

BoKDS.  —  Subscription  in  aid  of  railroad  —  Power  of  trustees  of  schools  to 
make  aubscrivtion  to  railroad  —  Construction  of  statute.  —  The  act  of  April 
15,  1869,  autnorizing  the  trustees  of  schools,  in  counties  nut  under  townsnip 
organization,  to  make  subscriptions  for  their  respective  townships,  and  to 
levy  taxes  to  pay  said  subscriptions,  in  aid  of  a  railroad,  is  unconstitutional 
ana  void.  This  court  treat  tne  construction  which  the  highest  court  of  a 
State  has  given  a  statute  of  the  State  as  part  of  the  statute  itself.  It  is 
only  when,  by  giving  such  construction  a  retroactive  etfect  it  will  invali- 
date contracts  which  were  lawfully  made,  that  they  are  disregarded.  The 
State  court  has  uniformly  held  that  statutes  similar  to  the  above  were 
void,  because  the  tax  required  was  not  for  a  corporate  purpose. — Weight- 
man  V.  Clark,  U.  8.  Sup.  Ct,  Week.  Jur.,  April  7,  p.  978. 

Brokbb.  —  Contract  —  Proposal  —  Commission,  —  In  an  action  for  the  recovery 
of  commissions  alleged  to  be  due  for  selling  property  of  defendant:  fields 
that  plaintiff  must  show  that  he  was  employed  to  make  the  sale;  that  in 
pursuance  of  his  employment  he  found  a  purchaser  in  a  situation  ready  and 
willing  to  complete  tne  purchase  on  the  terms  agreed  upon.  Having  done 
so,  be  is  not  deprived  of  his  right  to  compensation  by  the  owner  negotiating 
the  contract  himself.  —  Dolan  v.  Scanlan,  Sup.  Ct  Cal.,  Leg.  Adv.,  May  S, 
p.  140. 

See  Contract. 

Ohaicfbrty.  —  Assignment  of  cause  of  action  —  Evi  lence  —  Experts  —  Dam- 
ages  —  Excessive  verdict, — The  fact  that  there  is  an  illegal  andf  champertous 
contract  for  the  prosecution  of  a  cause  of  action  is  no  ground  of  defence 
thereto.  A  corporation  organized  and  created  for  the  operating  of  an  ele- 
vator had  its  elevator  and  machinery,  its  only  property,  destroyed  by  fire. 
Held,  that  it  might  lawfully  assign  its  right  of  action  for  the  loss.  The 
statement  of  an  expert,  called  to  testify  as  to  the  expense  of  certain  build- 
ings, as  to  what  he  would  be  willing  to  contract  for  their  erection,  is 
not  competent.  Questions  that  call  for  mere  conclusions  of  a  witness  are  not 
proper.  Knowledge  of  witness,  based  on  mere  hearsay,  is  not  competent 
evidence.  Where  the  question  was  as  to  the  value  of  a  certain  elevator: 
held,  that  it  was  competent  to  show  the  value  of  the  labor  necessary  to  put 
machinerv  in  the  building.  Where  a  witness  testifving  at  the  first  trial  of  a 
cause  died  before  the  second  trial  thereof:  held,  that  it  was  competent  for 
the  reporter  who  heard  and  took  notes  of  his  evidence  to  testify  as  to  the  sub- 
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power,  in  the  nbsence  of  legislation,  to  make  and  enforce  rules  of  prac- 
tice, and  to  punish  for  contempt. — Dodge  v.  Cole,  Sup.  Ct.  111.,  advance 
sheete  97  III.  SS9, 

Ex  post  facto  law  —  Statute  of  Limitations  —  Retroactive  force  of  stat- 
ute—  Indictment. — An  act  which  increases  the  time  on  the  expiration  of 
which  a  prosecution  shall  be  barred,  and  which  is  given  retroactive  force,  is 
not  withm  the  constitutional  prohibition  of  an  ex  post  facto  law.  An  act  of 
limitations  is  purely  an  act  of  legislative  grace,  and  may  be  varied  or  repealed 
with  r*-troactive  force.  When  such  an  act  increases  the  time  of  limitation, 
a  defendant  in  whose  favor  the  original  period  of  limitation  had  not  fully 
run  at  the  time  of  the  passage  of  the  act  may  be  indicted  within  the  newly 
e-^lsiblished  time,  although  the  time  of  the  former  limitation  has  run  at  the 
time  of  the  indictment.  —  The  Commonwealth©.  Duffy,  Sup.  Ct.  Pa.,  Rep., 
April  6,  p.  482. 

Consftruction  of  Tennessee  statutes  —  Subscription  by  county  to  railroad  — 

Estoppel.  —  The  Constitution  of  Tennessee  (Art.  XL,  sect.  7)  declares  that 
"the  Legislature  shall  have  no  power  *  *  *  to  pass  any  law  for  the 
benefit  of  individuals  inconsistent  with  the  general  law  of  tne  land,  nor 
to  ptiss  any  law  granting  to  any  individual  rights,  privileges,  or  immunities 
other  than  such  as  may  be  by  the  same  law  extended  to  any  member  of  the 
community  who  may  be  alile  to  bring  himself  within  its  provisions:  Pro- 
vuied  alwaySy  The  Legislature  shall  have  power  to  grant  such  charters  of 
incorporation  as  may  be  expedient  for  the  public  good."  There  is  a  statute 
of  the  State  requiring  a  popular  vote  to  sanction  the  subscription  of  a 
county  or  town  to  railroads.  Held,  that  ccrttiin  statutes  authorizing  a  lim- 
ited number  of  counties  to  make  a  subscription  to  certain  railroad  stock 
without  a  previous  popular  vote,  and  authorizmg  the  railroad  to  receive  such 
subscription,  does  not  violate  the  above  constitutional  provision,  the  proviso 
contained  therein  authorizing  the  grant  of  such  special  privilege  in  cliarters 
of  incorporation.  A  county  which  by  its  proper  officers  assures  the  man- 
agers of  a  railroad  that  certain  county  bonds  issued  to  another  railroad  will 
be  paid  (the  validity  of  those  bonds  being  in  question),  on  the  faith  of 
which  the  managers  effect  a  consolidation  with  the  other  railroad,  is  estopped 
from  setting  up  the  invalidity  of  those  bonds  against  holders  so  acquiring 
them.  —  Tipton  County  v.  Rogers  Locomotive  Works,  U.  S.  Sup.  Ct,  Morr. 
Trans.,  vol.  2,  No.  2. 

■  Statute —  Commerce —  Wrongful  exclusion  of  traveller  by  carrier — Ex- 

duswn  of  known  prostitute  from  ordinary  place  in  conveyance.  —  A  statute 
ot  a  State  which  abrogates  the  common-law  right  of  action  against  a  carrier 
running  between  the  States  for  a  wrongful  exclusion  of  a  traveller  from  its 
conveyances  is  unconstitutional,  since  it  is  a  regulation  affecting  commerce. 
A  carrier  cannot  exclude  from  the  ordinary  places  in  its  conveyances  a  cour- 
tesan, if  she  conducts  herself  in  an  inoffensive  manner.  —  Brown  o.  Memphis 
and  Charleston  R.  Co.,  U.  S.  Cir.  Ct,  West.  Dist.  Tenn.,  Ken.,  March  30, 
p.m. 

See  Attachments  ;  Jurisdiction  ;  Pilot  ;  Tax-Deed. 

CoYTEMPT.  —  Fine  —  Judgment.  —  A  contempt  of  court  is  a  specific  criminal 
offence,  and  the  imposition  of  a  fine  for  such  contempt  is  a  judgment  in  a 
criminal  case.  The  court  has  no  power  to  vary  such  judgment  after  the 
expiration  of  the  term  at  which  the  tine  was  imposed.  The  order  adjudg- 
ing; contempt  need  not  recite  the  offence,  where  the  latter  is  set  forth  with 
sutiicient  particularity  in  the  affidavits  and  reports  tiled  in  the  proceedings, 
and  the  order  is  connected  therewith  by  sufficient  reference.  An  order 
adjudijing  contempt  for  the  violation  of  an  injunction  need  not  recite  that 
^uch  injunction  was  lawful.  In  proceedings  in  equity  between  parties  to 
the  suit,  for  contempt  in  not  obeying  an  order  in  the  cause,  the  fine  for  such 
contempt  can  be  imposed  by  an  order  made  in  the  original  suit.  An  order 
adjudging  contempt,  and  setting  on  foot  a  proceeding  for  the  purpose  of 
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)unt  of  pecuDiar;  Soo  ibould  b«   imposed 

power  of  the  court  lo  make  %  aubsequent  o: 
,  and  directing  commitment  until  the  urne 
I  aatfaorizes  or  preacribea  the  infliction  of  a 
npt  of  court,  it  ii  lawful  for  Ibe  court  iafli< 
)artj  it&nd  committed  until  the  fine  is  paid,  i 
9c  affirmative  grant  of  power  in  the  statute.  — 
:  Bouth.  DiiL  N.  Y.,  Fed.  Rep.,  March  29,  p. 
■—lot*  of  time—  Waivtr  of  rigM  of  forf, 
rk  for  defendant  one  year,  and  defendant  to 
During  the  year  plaintiff  lost  time  to  tbe 
idant  allowed  him  to  resume  work  without  o 
il  the  expiration  nf  a  year  from  the  origins 
ilaintlff  to  continue  worl^  without  oMectioi 
forfeiture  defendant  might  have,  and  plaintiff 


or  a  certwn  amount,  lesa  than  claimed.  B 
.eemed  a  waiver  of  a  technical  right  of  forli 
t.  Wis.,  N.  W.  Bep.,  April  28,  p.S84;  Wis. 

mance  —  Caniuieration  —  PottponemerU  of 
lent  o/yartie*.— When  at  the  moment  for] 
one   party,  who   is  unable  to   perform  hia  p 
one  the  time  for  its  performance,  buch  agK 
itract,  which  ia  valid  and  binding,  and  for  .w 
le  parties  form  sufficient  con  side  ration.  —  M 
,  W.  N.  C,  April  28,  p.  24. 
t  $hoic  tc/iat  uAen  served  —  Caiae  of  action  — 
nl  ahow  that  the  demand  ia  due  and  enforceal 
and  filed,  and  if  it  fails  so  to  do  it  mav  be  den 
Scient  to  conatitule  a  cause  of  action.    Thus 
a  under  a  poiic;  of  inauranoe.  the  complaint 
e  paid  ninety  days  after  notice  and  proofs  tb 
fendant,  and  the  facta  of  the  loss  and  fumi 
It  it  did  not  appear  that  the  ninety  dara  bad 
complaint:  AeUi,  that  the  complaint  waa  den 
I  that  payment  of  the  insurance  money  was 
■e  the  error. —  Csrberry  c.  German  Ins.  Co., 
ril  16,  p.  SrtOi  Wia.  Leg.  N.,  April  21, 
Parol  tvidenct  cannot  rary.~An  inatrumel 
en  by  one  person  to  the  former  owner  of  I 
ich  article  and  of  the  whole,  with  an   iadi 
the  person  who  executed  the  instrument,  ia  i 
be  contradicted  or^aried  by  parol  evidence, 
jy.  —  Shultz  n.  Coon,  Sup,  CL  Wis..  Wis. 
W.  Rep.,  April  2,  p.  515. 
—  Defendant  employed  plain' 
ainliff  WH9  to  receive  for  his 
ntiflf  brought  to  defendant  a  \ 
sfendnnt  was  aatiefled  with  thi 
Dnvey  to  him  the  land.    Tbe  pi 
int  of  the  state  of  the  title. 
is  right  not  depending  on  the 

. ,_.  .u ?.-,   ji,« 


-  Commielion.  —  In  ai 
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missions  alleged  to  be  due  for  selling  property  of  defendant:  held,  that 
plaintiff  must  show  that  he  was  employed  to  make  the  sale ;  that  in  pur- 
suance of  his  employment  he  found  a  purchaser  in  a  situation  ready  to 
complete  the  purchase  on  the  terms  agreed  upon.  The  compensation  of  a 
broker  is  earned  by  finding  a  sufficient  purchaser  ready  to  enter  into  a  con- 
tract for  the  purchase  upon  terms  fixed  by  the  owner,  and,  having  done  so, 
he  is  not  deprived  of  his  right  to  compensation  by  the  owner  negotiating  the 
contract  himself.  If  a  proposal  is  made  by  one  party  to  a  contract  it  must 
be  wholly  accepted  by  the  other,  and  must  be  absolute  and  identical  with 
the  terms  of  the  proposal.  Hence,  where  defendant  proposed  to  plaintiff 
that  the  latter  should  receive  a  commission  for  selling  his  mine,  reserving 
the  right  to  sell  it  himself,  and  the  defendant  himself  sold  the  mine :  held, 
that  plaintiff  was  not  entitled  to  commission. — Dolan  v.  Scanlan,  Sup. 
CU  CaL,  Pac.  Coast  L.  J.,  April  9,  p.  294. 

^^  Entirety — Mutuality  —  Acceptance,  —  No  precise  rule  can  be  given  by 
which  the  question  whether  a  contract  is  entire  or  separable  can  be  deter- 
mined. It  depends  upon  the  intention  of  the  parties,  to  be  gathered  from 
the  face  of  the  contract  and  surrounding  circumstances.  Where  certain 
parties  signed  an  agreement  declaring  that  they  would  pay  to  a  railroad 
company  or  its  assigns  S<30,000,  to  be  paid  in  instalments,  one  portion  when  a 
railroad  should  be  graded  through  two  precincts  named,  and  another  por- 
tion when  the  roaa  should  be  finished,  the  consideration  for  the  promise 
being  declared  10  be  the  construction  of  the  road  through  said  presincts: 
held,  that  the  parties  signing  the  agreement  were  not  liable  on  the  contract 
for  the  first  instalment  without  an  allegation  in  the  petition  that  the  com- 
pany hrtve  finished,  or  ofiered  to  finish  the  road.  The  contract  above  de- 
scribed shows  no  mutuality.  The  railroad  company  was  not  bound  by  it.  It 
amounted  to  a  proposition  by  defendants,  which  could  be  made  mutual  only 
by  an  acceptance  by  the  company.  The  performance  of  the  contract  by  the 
company  would  amount  to  an  acceptance,  and  avoid  the  objection  of  want 
of  mutuality;  but  part  performance,  and  a  failure  or  refusal  to  complete 
the  performance,  did  not  have  that  effect.  —  Gray  v,  Hinton,  U.  S.  Cir.  Ct. 
Disu  2s  eb.,  Col.  L.  Rep.,  March,  1881. 

Breach  —  Repudiation  by  vendor.  —  Where  the  contract  is  for  the  manu- 
facture and  delivery  of  goods  at  a  definite  future  time,  and  before  such  time 
the  purchaser  repudiates  the  contract,  and  notifies  the  vendor  to  that  effect, 
such  refusal  is  a  breach  of  the  contract  excusing  the  vendor  from  perform- 
ance: and  if  he  shows  himself  to  have  been  ready,  able,  and  willing  to  per- 
form, it  furnishes  him  with  a  good  cause  of  action  in  damages  for  breach  of 
contract. — Eckenrode  v.  Chemical  Company  of  Canton,  Ct.  App.  Md., 
Rep.,  March  23,  p.  397. 

Money  paid  as  pari  of  purchase-money  of  land  —  Rescission.  —  Where 

A.  agrees  by  parol  to  convey  land  to  B.  when  requested,  and  receives  from 

B.  H  portion  of  the  purchase-money,  the  payment  of  the  remainder  and  the 
conveyance  of  the  land  are  dependent  acts" to  be  concurrently  performed; 
nor  can  B.  recover  back  such  partial  payment  without  showing  an  offer  on 
his  part  to  perform,  and  a  refusal  on  the  part  of  A. —  Sennett  v.  Shehan, 
Sup.  Ct.  Minn.,  Rep.,  March  23,  p.  401. 

Interest  —  Above  legal  rate —  Continues  to  7'un  so  after  maturity  of  con^ 

tract.  —  In  an  action  upon  a  contract  to  pay  a  sum  of  money  at  a  certain 
time,  with  interest  at  a  specified  rate,  the  creditor  is  entitled  to  recover  in- 
terest at  that  rate,  not  merely  until  the  time  the  principal  is  agreed  to  be 
paid,  but  until  it  is  actually  paid,  or  his  claim  for  principal  and  interest  is 
judicially  determined.  —  Union  Savings  Inst.  t;.  Boston,  Sup.  Jud.  Ct. 
Mass.,  Am.  L.  Rec,  April,  p.  692. 

-'— False  representations  —  Rescission  within  I'easonable  time  —  Rights  of 
parties,  —  Where  A.  purchased  shares  in  a  homestead  association,  gave  his 
note  payable  in  instalments  therefor,  and  left  his  shares  with  the  vendor  as 
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;  R  portion  of  the  insUlineiiU,  diacore: 
»e  representations  and  refused  to  psv 
:>  lo  reecmd  tlieconti-HCt:  htld.  in  an  at 
til  himself  of  the  derence  of  false  repr 
d  taken  no  steps  to  rescind  llie  conlrai 
hta  of  H  pHrtv  who  has  been  defrauded 
icoverv  of  llJe  fraiid,  withii 
'Store  the  piirties  to  their  (■. 
lim  dsmiiges  for  the  injury  i 
m  desires  to  reieind  h  eonli 
18  retnined  possession  of  th 
urelinser  sliould  indicnte  h 
e  nbiindoiis  nil  ri);ht  or  claii 
qunlly  at  fault  >s  if,  hitvin^ 
et  to' return  ur  tender  iL~ 
U  J.,  Marcli  19,  p.  1TB. 
'verbal  eonlrad  —  Statuie 
ilk  sale,  whrn  —  Poaatasivn 
puri-'haBe-money  of  land  b; 
followed  by  aetiinl  pos^essic 
provemeiils  thereon,  in  pur 
iirev  the  title,  lo  take  effec 

Serformance,  and  tliese  fat'1 
s.     Where  a  father  contn 
L'es,  lifter  the  sou's  majority 

Ky  iiii  father  rent  during 
eoine  absolute,  and  tni 
jiivinent  of  rent  by  the  aoi 
ufent  Ilie  contracL  The  ac 
)  ia  notlee  of  all  the  equiti 
Finotiier.  —  MoDowell  d.  Lu 
mce  sheets  97  111.  489. 
inv  bt  eoniidered,  outsidt 
,re«.  — While  eonrtg.  when 
the  fiiols  and  dreunistances 
fur  the  purpose  of  aseertain 
y  ambiguity  arising  from  ei 
its  of  the  instrument  are  cl 
[i  the  subjeet-malter.  U  is 
irtdgive  etfeettoail  written 
leuninir  of  the  terms  emplo; 
i-re  used  in  a  ditTcrent  sense 
ill  result  from  doing  so.  \ 
1.  with  the  buildioEs  thereoi 
lieh  were  attached  lo  tlie  bui 
ers,  trucks,  sliow-vases,  and  t 
leasehold  inlereat:  •  •  • 
'Scribed  in  taid  lease,  and  nl 
1  flxtures  of  every  descrip 
:.  and  beloni;ini;  tn  the  sa 
V  description,  attached  to 
Tthe  «ime,''  meant  only  the 
lamlin,  advance  sheets  97  II 
ce —  Corenaat  not  ioennlini: 
an.  bouf^ht  of  defendant  hi? 
o  practice  "within  a  radius 
extensive  territory  and  an 
tchHeld,  in  which  Ihe  defen 
»re  the  contract  was  drawn 
meant  "within  ten  miles  o 
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Contract  —  Continued. 

Ia<^  of  Litchfield ;  "  and  that  the  contract  was  not  void  in  not  fixing  a  period 
within  which  the  defendant  was  not  to  practice  dentistn'  within  those 
limits. —  Cook  r.  Johnson,  Sup.  Ct.  of  Errors  Conn.,  Am.  L.  Keg.,  April, 
p.  2otJ. 

Advance  on  cotton  to  he  purchased — Pi^operty  in  goods — Right  of . — 


Where  A.  advances  money  to  B.  with  which  to  purchase  cotton,  "B,  agree- 
ing at  the  time  to  draw  tigainst  the  cotton  for  the  money  advanced,  and  after- 
wards ships  the  cotton  to  his  commission  merchant,  C,  and  draws  a  draft 
on  C.  for  the  money  in  favor  of  A.,  with  the  bills  of  lading  attached,  the  gen- 
eral or  special  property  in  the  cotton  passes  to  A.,  and  C.  has  no  riglit  to 
the  cotton  until  ne  pays' the  draft.  — Childress  r.  Gust,  Ct.  App.  Texas,  Texas 
L.  J.,  April  6,  p.  4/1. 

For  sale  of  land  —  Forfeiture  for  failure  to  pay  at  designated  time  — 


Wait^ff  forfeiture  —  Directing  verdict,  —  Where,  in  a  contract  for  the  sale 
of  land  on  credit,  payment  to  be  made  by  instalments  on  days  definitely 
fixed,  and  time  being  esseiilijil,  with  penalty  of  forfeiture  for  want  of  punctu- 
ality, the  mere  receipt  of  one  or  more  payments  overdue  does  not  of  itself 
operate  as  a  waiver  of  the  right  to  declare  a  forfeiture  for  non-payment  of  in- 
stalments subsequently  falling  due.  The  simple  act  of  receiving  a  payment 
after  the  day  when  the  payee  was  bound  to  accept  it,  without  more,  is  no 
excu*e  for  laches  in  making  future  payments.  — Lent  v,  Burlington  and  Mis- 
souri River  R.  Co.,  Sup.  Ct  Neb.,  N.'W.  Kep.,  April  16,  p.  2li. 

Illegal  contract  —  Recovery  of  money  paid  on  account  of —  Illegal  in- 
crease of  stock  of  corporation.  — When  a  contract  is  illegal,  only  money 
paid  by  one  party  in  part  performance  can  be  recovered,  the  other  party  not 
having  performed  any  part  of  it,  and  both  parties  having  abandoned  thecon- 
tract.  Accordingly,  where  a  corporation  resolves  to  increase  its  stock,  but 
does  not  comply  with  the  requisites  prescribed  by  law  to  be  done  before  the 
increase  can  take  eifect,  a  subscriber  for  new  stock  who  has  paid  the  first 
as-iessrnent  thereon  may  recover  it  —  Congress  and  Empire  Spring  Co.  r. 
Knowlton,  U.  S.  Sup.  Ct,  Morr.  Trans.,  vol.  2,  No.  1;  Int.  Rev.  Rec,  April 
2.J,  p.  127;  Alb.  L.  J.,  April  9,  p.  2{^\  Rep.,  March  23,  p.  385;  Week.  Jur., 
April  18,  p.  1000. 

Parinership —  Loan  —  Assumpsit. —  An  agreement  to  lend  money  for  car- 


rying on  a  business,  the  lender  to  receive  a  certain  percentnge  of  the  profits, 
and  to  make  an  additional  loan  if  the  lender  approved  of  the  management  of 
the  business,  for  which  a  percentage  of  the  profits  was  to  be  paid  in  return, 
though  the  accounts  were  to  be  open  to  the  lender's  inspection,  is  that  for  a 
loan,  not  a  partnership.  Assumpsit  will  not  lie  for  money  due  on  a  contract 
under  seal.  —  Boston  and  Colorado  Smelting  Co.  v.  Smith,  Sup.  Ct  R.  L, 
R»jp.,  April  13,  p.  617. 

See  Broker;  Drafi's;  Mortgage;  Trustee. 

Conversion.  —  See  Factor. 

Conveyance.  —  Advancement  —  Oift.  —  The  father  of  the  wife  of  S.  advanced 
him  $2,500,  taking  his  note  therefor.  Subsequently  S.,  being  indebted  to 
other>,  at  the  request  of  his  wife's  father,  convoyed  to  him  certam  real  estate, 
receiving  said  note  in  exchange  therefor,  which  real  estate  was  thereupon 
conveyed  to  the  wife  of  S.  as  an  advancement  and  gift  to  her.  i/eW,  that 
the  transaction  was  a  valid  one.  —  Smith  v.  Riggs,  Sup.  Ct.  Iowa,  N.  W. 
Kcp.,  April  23,  p.  109. 

Fraudulent,  when  —  Subsequent   and  existing   creditors — Exemption  of 

city  lot  cw  homestead.  —  A  conveyance  may  be  fraudulent  and  void  as 
nnule  pending  a  promise  of  marriage,  in  view  of  a  contemplated  breach 
of  such  promise  and  in  anticipation  of  a  judgment  for  sucn  breach,  and 
with  the  intent  to  avoid  the  payment  of  sucTi  judgment.  The  Wiscon- 
sin statute  against  fraudulent  conveyances  applies  as  well  to  subsequent  as 
existing  creditors.  A  city  lot  of  less  than  a  quarter  of  an  acre,  on  which 
there  is  a  small  house  occupied  by  the  owner  on  one  end,  and  another  one- 
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y  occupied  by  e  t«n»nt  on  the  other  end  o 
mce,  And  some  out-houBes  bI*o  used  bv  the 
d.  —  Uotnnkn  0.  Junk,  Sup.  Ct  Wis.,' WU. 
r.  Bep.,  April  16,  p.  566. 


agea  —  Rteeioeri —  Prvority  of  txpenditara. 
ids  of  a  receiver,  circum»tancea  may  requir 
r  nevf  or  additional  comlmotion.  sna  in  siicl 
the  purpose  of  further  coi 
t  of  bondholden.  Ht  their 
leceuity  nfaould  be  ^iv>t  i 
III  proceeding!,  the  bond! 
rail&ble,   ni*^  eiercite  bu< 
lit  and  sanction  the  act  of 

of  the  property,  u  to  Mt 
1  paramount  to  the  claim  i 
request      The  mortgaffs  li 

claim  when  nets  have  Dee 
directed  and  eanctioned  b 
.  Wis.,  InL  Kev.  Kec.  Mi 
ibUure  to  ercafB^  Contra 
nt  of  nnhti  to  —  Morigagt 

in  good  faith  orjraniie  wn« 
n  ia  i  neffectunl,  uie  person 
I  allowed  to  retain  what  h( 
lose  who  are  equitably  enti 

building  and  loan  society, 
,  and,  in  compliance  with  I 
I  obligation,  agreeing  to  p 
ilflreit  on  said  loan,  until  tl 
>  to  secure  the  performanci 
lined,  in  a  proceeding  to  u 
ed  incorporation  of  the  soc 
,  to  whom  defendant  aflen 

1,  and  a  fore< 
the  society  bad  put  mone^ 
aived  portions  of  such  fun 
[iitence  ofthesociety,  couli 
itment  of  the  accounts  be 
I  in  and  drawn  out,  and  tht 
eh  relief;  and  that  defbndi 
ymenta  to  him,  could  not  I; 
.1 !!_..     _  Burton  V. 


H  proceeding.  - 
iril  23.  p.  497. 


in  corporation  —  Entry  oj 
ataiffnor.  —  An  aasignraer 
of  is  entered  on  its  books  ii 
larties  to  such  asiignmeni 
property  of  the  nisignor. 
he  corporation,  will  prevail 
t.  Wis.,  Wis.  Leg.  N.,  Api 

—  LiabilUv  of  »uft«eriA(r 
ital  stock  of  a  corporation 
ion  b^'  a  mere  auignment  c 
lud  faith  and  with  the  km 
ration.  —  Mesaenmith  o.  S 
},  p.  iU. 
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Corporations  —  Continued. 

Rifjht  to  limit  liability  of  stockholders  <u  against  creditors  without  notice  — 


Contracts  with  stockholders  —  Estoppel  —  Provisions  of  charter  —  Power 
0/  stockholders  to  modify.  —7  Where  a  private  corporation  organized  under 
a  special  charter,  which  did  not  make  stockholders  personally  liable  for  the 
delvt"?  of  the  corporation,  and  whose  capital  stock  was  fixed  at  $200,000,  in 
shares  of  $100  each,  by  the  charter,  with  the  privilege  of  increasing  the 
<Hme  to  $1,000,000,  and  the  stock  was  afterwards,  by  resolution,  increased  to 
$100,000,  and  various  persons  subscribed  under  a  written  agreement,  incor- 
p<»rat«d  into  the  subscription  paper,  that  no  assessment  should  be  made 
upon  the  stock  of  the  company,  and  that  each  subscriber  was  to  pay  $10 
upon  each  share  of  stock  subscribed  as  the  sum  total  he  was  to  pay :  held, 
that  while  such  contract  might  be  binding  between  the  corporation  and 
st^jckholders,  it  was  invalid  and  void  as  against  creditors  of  the  corporation 
whf»  had  no  notice  of  the  same,  and  that  such  creditors  could  enforce  pay- 
ment of  such  stock  to  the  extent  of  their  demands  against  the  corporation. 
It  is  competent  for  a  corporation  to  contract  with  its  stockholders.  A  cor- 
poration will  be  estopped  to  say  its  contract  is  ultra  vii'es^  and  sue  its  stock- 
holders upon  obligations  arising  by  implication  of  law  that  it  has  once 
solemnly  waived.  But  no  such  doctrine  can  be  applied  to  creditors  of  a  cor- 
ponition.  Where  the  charter  has  fixed  the  minimum  amount  of  capital 
^tock,  the  stockholders  have  no  warrant  for  saying  a  less  sum  shall  consti- 
tute the  same,  as  it  would  abrogate  by  private  agreement  the  provision  of 
their  charter.  Any  device  bv  which  stockholders  seek  to  avoid  the  liability 
which  the  law  imposes  is  void  as  to  creditors.  Nor  is  it  in  the  power  of 
shareholders,  by  private  agreement  with  the  corporation,  to  make  tne  shares 
of  <$tock  issued  to  them  non-assessable,  so  as  to  excuse  payment  for  such 
stock  at  its  par  value  as  against  creditors.  —  Union  Mutual  Life  Ins.  Co.  v. 
Frear  Stove  Man.  Co.,  Sup.  Ct.  III.,  Ch.  Leg.  N..  April  9,  p.  243. 

—  Subf*cription,  —  Defendant  and  others  signed  a  subscription  paper: 
"  Whereas,  it  has  been  resolved  to  incorporate  a  company  *  ♦  *  to 
be  known  as  the  California  Sugar-Manufacturing  Compan}^  we  therefore 
♦  *  *  agree  to  take  *  *  *  the  number  of  shares  *  *  *  set  oppo- 
site our  names,"  etc.  The  plaintiff  was  not  a  party  to  the  paper  when  signed, 
nor  a  successor  to  the  subscribers,  nor  did  the  subscribers  join  in  forming 
the  corporation  or  become  members  thereof.  Held,  that  plaintiff  could  not 
recover  the  subscription.  Held,  further,  that  if  the  subscription  could  be 
treat4*d  as  an  agreement  to  purchase  stock  of  the  company,  there  was  no 
mutuality  contract,  for  the  reason  that  the  presumption  is  that  the  corpora- 
tion had  no  stock  to  sell.  A  subscriber  for  stock  is  to  be  treated  the  same 
as  the  stockholders,  and  is  not  liable  for  more  than  the  amount  of  an  assess- 
ment dulv  levied. —  California  Sugar  Man.  Co.  v.  Schafer,  Sup.  Ct.  Cal., 
Pacific  Coast  L.  J.,  April  2,  p.  237. 

—  Insurance  companies  —  Liability  of  stockholders  —  Corporators^  meaning 
of — Company  having  special  charter  organized  under  general  law.  —  The 
general  insurance  law  or  Illinois  provides  that  **the  trustees  and  corporators 
of  any  company  organized  under  this  act  shall  be  severally  liable  for  all 
debts  or  responsibilities  of  such  company,  to  the  amount  by  him  or  them 
subscribed,  until  the  whole  amount  ot  the  capital  of  such  company  shall  have 
been  paid  in,  and  a  certificate  thereof  recorded  as  hereinbefore  provided." 
Held^  that  "corporator,"  as  used,  means  a  shareholder,  and  not  simply 
a  promoter  in  organizing  the  company;  that  the  above  act  imposes  the  same 
liability  on  shareholders  in  companies  organized  under  special  charters,  and 
brought  under  the  provisions  of  the  general  law,  as  those  originally  organ- 
ized under  the  general  law,  except  in  cases  where  the  general  law  otherwise 
provides ;  that  the  company  bad  a  special  charter,  and  it  was  not  necessary 
for  it  to  take  the  preliminary  steps  to  form  a  corporation  under  the  general 
law,  but  it  was  its  duty,  when  coming  under  the  general  law, 
to  make  a  report  to  the  auditor  of  the  fact  of  organization,  etc.  If  the 
cnpital  had  been  collected  and  invested  as  authorized  by  the  cliarter,  in  the 
securities  named,  the  company  should  have  so  reported,  thus  affording  se- 
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To  insure  ft  com; 
made  liable  b^  the  ■ 
orded,  lu  required  by 
I.,  April  2,  p.  286. 
Uembenhip  in  the  Cb 
laning  of  the  Pnctic 
he  Appellate  Court  o 
1  of  Trade,  advance  ( 
SiockholderB  paying  _ 
tdif.tion  of  Stale  eoui 
(hich  became  insolvei 
I  fur  exceeding  ila  nssi 
\  at  par  vnlua  to  disci 
t  tbe  direetora  lo  reco 
defalcations  were  dii 
Held,  on  demurrer,  tl 
in  action  of  tbia  cha 
receiver  and  banic  mai 
suit  relates  to  the  afft 
3f  juriadiction.  — Nel 

reguiretaentt  —  L  ioH 
pearing  to  have  BOt 
,0  malie  it  a  corporaUi 
itoeltliolderi  are  not  e 


,  May  14,  l 


it  lain.  —  Under  tbe 
itor  may  maintain  aa 
imuunt  of  unpaid  Itoc 
cit holder  does  not  un 
mid  in  full  the  atock 
ibts  of  tlie  cnmpany.- 
:h,  1R8I. 

n.  —  The  object  of 
i  the  preservation  of 
■(  fact  that  receivers 
or  that  of  the  court 


aUtt  — Liability  o/i 

h  the  proper  officer, 
membera  of  the  assoi 
because  they  had  pa 
PittK,  Sup.  Ct.  Mo.,  F 
—  Regialration  of  Ir 
oea  nut  acquire  a  rigl 
V,  by  the  mere  regisl 
i  companv  owes  no 
:ate,  D.  &  Co.  pure 
Bndant  compnnv.  A 
tbe  true  owneV.  was 
of  B.  &  Co.     Tbe  ct 
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—  Continued. 

tice  to  C  regii'tered  8.  &  Co.  as  holders.  B.  &  Co.  then,  to 
;es,  obtained  a  tmnster  of  tlie  stuck  to  the  plniiitiffs.  who  were 
er  tvi;i$tRred  Ds  owners,  the  eiTtitlcnte  beini;  issued  tu  Ihem  by 
The  xdvitncea  being  piii{l  uff,  the  plmntitTs  continued  to  hold 
iriMiees  for  B.  A  Co.  It  wii?  nfUirwnrda  discovered  thnt  the 
C.  vt.%  R  fot^ery,  nnd  the  company  tliereupon  replaced  C.  upon 
nnd  refused  to  pnv  dividends  to  plaintitTs  or  to  Rcknowledee 
H'M  (reversing  tliR  judi^nieiit  of  Liiidley.  J.),  that,  II.  &  Co. 
I  plnintilTs.  the  drrondaiit  whs  not  estopped  from  denving  the 
ic  trnnfler  to  S.  &  Co.  — Linn  r.  An i; I o- American  Tel.  Co., 
can  Tel.  Co.  b,  Spurling,  Etig.  Ct  App„  .Am.  L.  lleg.,  March, 

'imi  —  Siih.ilif'if«d»a-riBt  upon  fit fiifney —  When  appfnl  wilt  lit 
f  taxn'um  \nithoiit  «o(i«,  oi-  dtfeelirt  notice.  —  A  copy  of  the 
of  costs  and  di«biirsenii*[ils  proposed  to  be  taxed  in  any  acti<in 
Hny  the  notice  for  taxation  uf  the  same,  and  i^  an  indii'pen'^able 
Kilice.  tfubstituted  service  upon  an  attorney  is  only  authorized 
aence  from  his  olfire,  and  where  proof  of  such  service  fails  to 
i^nce  it  is  fatally  defective.  While,  for  the  purpose  of  review, 
FtH\-]ilion  of  cost?  must  be  taken  lo  have  been  made  before  the 
t  completed,  and  hence  reviewable  on  appeal  from  the  judg- 
?re  such  iHXHtiim  is  attempted  to  be  made  without  notice,  or 
n  which  wait  fatnlly  defeclivo.  and  there  is  no  appearance,  an 
c  from  an  order  refusing  to  vacate  liiat  part  of  the  jtid^tneiit 

uunt  of  costs  and  dishurfement^^ Johnson  r.  Curtis,  Sup.  Ct. 

e^.  X.,  April  28.  S.  W.  Hup..  April  28,  p.  -579. 

See  C  RIM  ISA  L  Law. 

,  —  O-imtmii  proeediirt —  Continiinnce  —  Ah^encr  ofwilnena  — 
It  U  in  the  discretion  of  the  court  to  j^raut  a  cuittinuniir'i^  in  a 
if  the  facta  to  be  proven  by  an  absent  witness  are  admitted. 

new  trial.  —  Strauss  o.  The  State,  .Sup.  Ct  Misa.,  Kcp.,  March 

•t — Coruictum  upim  viete  —  Procil-'it,  —  Where  a  magistrate 
to  convict  upon  view  of  an  ulfi-nue.  he  is  not  obllgwi  to  act 
Process  may  issue  for  arrest  of  the  offender,  and  the  course 
ihould  be  as-iimilated.  as  far  as  possible,  to  that  which  ohlains 
tea.  — McEntie  e.  Sandford,  Sup.  Ct  M.  J.,  Kep.,  March  23,  p. 

c~-  Neecaailv  —  Dincrttion  of  drffiiiant  —  Charge  to  J"'"y.  — 
1  of  one  indicted  for  as.«ault  and  battery  with  intent  to  kill,  the 
refused  to  chai^  that  "  if  the  prisoner  reaily  Ihoujcht  his  lite 
r,  '>r  that  he  was  in  danger  of  great  bo<Uly  harm,  he  is  not 
pd  be  did  not  negligently  come  to  this  coticlusiun."  Helil,  that 
al  tliere  was  no  error.  The  circuit  judge  cliarged  tiie  jury 
mner  ivat  not  to  be  the  judi;e  as  to  the  necessity  to  inHict  the 
lat  the  jurv  was  to  ju.lgu  of  the  necestiitv."  Held,  that  in  this 
irror.  —  Tfie State  c.  Mc(;roer,  Sup.Ct.  So.  Ciir.,  Itep.,  March 

th  inlent  lo  kill  —  Inleniion^Admiaiihiliti/  of  endenee  — 
nder  aiTot  —  AteHtal  condition  of  witneaa  —  Incompelent 
.  a  prosecution  fur  an  assault  with  intent  to  kill,  the  question 
for  the  jurv ;  and  where  the  evidence  of  the  accused  and  the 
witness,  as 'to  the  occurrence,  is  contlictinK.  and  they  had  for 
en  tt^ther  or  acting  in  concert,  evidence  may  be  given  of 
1  and  done  by  the  accused  several  days  prior  to  the  alleged 
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'torn  ihe  plHce  of  ihe  oi 

)t]  the  motives  and  intention  of  I 
Evidence  may  be  given  of  ndt 
rest,  provided  they  were  not  elii 
flee,  especially  when  made  freel; 
lestion.  Where  the  accused  mi 
lis  own  request,  he  thereby  subje 
nation  us  other  witnessd.  The  i 
f  giving  testimony  may  be  impo 
;  is  not  admissible  for  n  non-expt 
idition,  unaccompanied  by  nati 
It  was  incompetent  to  give  ett 
i  liine  after  the  Hlleged  iiasHult,  ' 
I  bail  for  the  priaoner.  without  f 
ons  puttoaiicn  complaining  witn 
-0  relstives.  and  he  was  apparei 
iry.  —  Yanke  o.  The  Sut«,  Sop.  i 


p     ,     r  lb 

nt  he  obtained  orders  m  Mercer 
slivered  there  to  the  consignees 
or  tlie  same  in  Mercer  County. 
n  Mercer  County  ;  he  could  only 
ir  was  delivered.  —  Qititracht  p."' 
;.  N.,  Msrch  2«,  p.  232. 
omptiee  —  Contptraeg —  Keiiltne, 
^bitrged  with  cons  piracy,  as  it  may 
velopment  of  the  CHse  to  require 
DDspiracv,  in  such  a  en 
tions  an^  acts  made  am 
conspimcy,  provided  p 
1  witness  is  introduced 
aer  trial,  it  ii  sufficient 
)  reproduce  the  (estimi 

0  give  the  substance  • 
judges  whether  a  wit 
permitted  to  tcslifV  o> 

oo,  to  the  prejudice  of 
Texas  L.  J..  April  27, 
L  failure  to  plead  cover 
[ht  to  show  it  under  th 
or  in  rejecting  eviden 
iah  tbeiMsue:  its  suffic 
,  U.  S.  Cir,  Ct.  West.  1 

of  jurors  during —  If 
In  officer  remaming  in 
Where  jurors  separat« 

1  the  time  under  the  c 
J  no  cunveraation  wit 
that  no  other  person  ha 
und  chat  there  was  no 
ceorhearine  of  the  ji 
n pro per  condu 
the  jury  wher 
miglil  remain  m  tl 
ich  omcer  took  n 


if  the  ji 

1  of  th. 
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^prll  28. 

y  —  Proof  of  first  marriage.  —  In  »  prosecution  Tor  bigamv,  tfa 
e  first  mHrriHga  laay  be  proved  liy  admis.fiuns  u(  detsndniit.  or  b 
ntia]  eviilence:  oye-ivitti esses  to  the  ccremuiiv' itre  nut  iict;e«Siiri 
ra^iiculion,  ax  lon^  na  the  fnct  of  the  fir«t  iniirrin^  is  contested  tt 
le  cnnnot  ha  adNiitted  to  prove  it.  Until  tllu  lirat  innrriiij^  \i  Mtat 
ii  prima  faeU  the  wit'e  of  the  accused,  Hud  camiut  be  used  a»  . 
gainst  him. —  Miles  c.  United  fStHtes,  U.  is.  C>up.  Cu  Alb.  L.  J 

■inie  of  piiesiiig  counterfpil  triide-dolltirs  is  not  an  infamous  crim 
e  nieiining  ol  the  Fifth  Aivjendment  of  the  Ciinstitulion  of  Ih 
.Met,  BO  us  to  require  an  indittineiit  nf  u  grand  iurv  before  n  trii 
iflVneB.  —  VniledStalcse.  Yates.  U.S.  UUt.  Ct.  Ea'st.  Uiit.  N.  Y 
(..  M«y  9. 

:!iBAHD  AND  WlFK ;  PeKJL'BY. 

-SeeLcsATiu. 

Commtrcial  iinope.  —  In  order  to  have  a  oommcreial  usRgc  take  tf 
he  general  law,  il  muat  be  iiniforrnlv  acuiiimced  in.  and  for  eucll 
time  thai  the  jiirv  will  feel  llieiiiaelves  toiMraiued  to  find  that 
ito  the  minds  and  formed  a  part  of  the  Conlratt.— Blakemore 
U.  S.  Cir.  Ct.  Dial.  K.V.,  Fed.  Hup..  Jlay  3,  p.  681. 


-  Action  for.  transitory  —  JurUdielion.  —  Piaiiililf 'a  iiUestat*  Wi 
the  oipiosion  ol'  the  steamer  Adelphi  while  in  a  harbor  of  Ci» 
Letters  of  adininistration  weie  issued  to  plainlitf  bv  the  surroKit 
ork  County,  which  showed  tiiut  tlie  intestate  died  leaving  assets  . 
and  county  of  New  York,  I'lainliff  averred  and  proved  thai  tl 
f  Conneirticut  gave  a  right  of  action  to  the  t«pre*entiilives  of  a  pe 
bv  the  negligence  of  a  corporation,  in  certain  caKef.  nuch  law  beii 
New  York  statutes.  Held,  that  the  riebt  of  the  administrator  ' 
action  in  this  State  was  clear,  tlie  rule  being  that  persona!  action 
•.X  eviUractii  OT  ex  delicto,  being  transitory,  inay  bo  brought  an 
d  are  f^verned  by  the  lex  fori;  .ind  the  i-ause  of  action,  under  ti 
^ut  statute,  beinic  traiisitorv.  can  be  enforced  in  tlie  courts  of  a> 
ivided  its  laws  do  not  forbid.  It  is  not  essential  that  the  statu 
•.  wrong  is  committed  should  be  precisely  the  same  as  that  of  tl 
;re  the  action  is  brouglit,  but  that  it  shoiild  be  of  similar  impo 
cter.  It  was  not  esjciiiial  that  letters  of  administration  should  flr 
1  taken  out  in  Connecticut.  —  Leonard,  AJnir..  c.  Ci'luinbia  Sica 
Ct.  App.  N,  Y„  .Jailv  Iteg.,  March  -I'i.  p.  a*9;  Cont.  L.  J.,  Api 
;  Bep.,  April  13,  p.  505. 

ttr  conduct  of  pataenger  —  DUcretian  of  conductor  to  exptl. — 
Lct  uL'upasieni^er  upon  a  street-car  is  such  that  his  expulsiun  a| 
he  <'onductur  lo  be  proper  for  preventing  a  violation  of  UPcencv  ai 
;  conductor  will  be  justitled  in  expelling  him.  the  company  beh 
le  for  an  abuse  of  lbi<>  discretion ;  and  it  will  bo  error  if  the  ciiii 
t  tbe  yfry  as  to  take  away  the  question  wlicther  the  conduct 

Lcmont  V. 

Wash.  L.  Bop..  Ap~ril  -Jfi,  p.  244. 
tee.  —  In  an  action  for  iniuriea  to  the  person  from  a  defective  si^ 
ere  the  complaint  alleites  that  the  walk  wa-  "in  a  dilapidated  ai 
t  condition,  the  boards  or  plonks  ■  *  •  btinc  old  and  decaye 
leing  nailed,  or  in  any  manner  properly  fa:itened  U)  the  timbe 
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eu  tenant-govern  or  is  not  enlilled  to  ll 
iidftte  who  rereivas  such  plurality  is  ini 
iiig  iipun  the  ballots  which  he  so  recei' 
led  without  the  consent  of  the  Hltorney-j 
«  pnrty  hiiving  no  persunHl  interest  in  tl 
,  to  try  the  right  of  iin  incumbent  of  s  pi 
:t.  Minn..  N.  W.  Rep.,  April  9.  p.  193. 
•ietion  of  court—  hformatiiift  do  nol 
hen  otherwise  provided  in  the  Constitui 
.egialatutP.  Courts  are  bound  to  take 
xecutive  and  legislative  departmentf.  1 
ependa  on  the  votes  cast 
.ion  la.  Where,  by  the  d< 
disfranchised  becnuse  twc 

such  decision  whs  at  wi 

people,  and  the  principl 
,  tSup.  Jud.  Ct.  Ke.,  .\lb. 
—  MUiake  —  Jieformalioi 
nolea  should  be  trnnsferre 
ugh  mistake  lis  U>  tbe  e 

lie  of  law,  was  one  that  a 
,.  Sup.  CL  Iowa.  N.  W.  B 
ijanetion  —  Appointment  i 
^uitj  is  obtained  against  i 
1  been  returned  unsatiafled 
;  that  the  defendant  has 

with  the  avowed  intent  o 

of  the  fruits  of  bis  decre 

■  etjuitable  or  not,  aough 

injunction,  appoint  a  rei 
ty  of  the  defendant,  wbeo 
doaignsof  the  defendant.  - 
.c.  Coast  L.  J.,  April  9,  p. 
Ui-on-bitl  —  Dueonery  —  I 
y  flies  a  croia-bill.  it  is  pi 
>  the  original  bill  If  ther  i 
ntilT  is  entitled  to  discovt 
I  officer  of  the  eorporatic 
litted  to  join  an  officer  o 
9  knowledge  as  such  office 
rmed.  —  McUomb  p,  Chici 
1.  South.  Dial.  N.  Y..  Kep 
I  heir,  —  Where  a  married 
fore  tbo  birth  of  the  cbili 
the  child  after  its  birth,  bi 
eir,  and  the  mother  afler 

he  took  it  in  his  family  i 
a  court  of  equity  will  ent 

the  father  willi  the  moi 
eceive  the  r«aine  amount  o 
e  r.  Wallace.  Ch.  Leg.  N. 
irl  performance  —  Statuti 
accept  and  execlite  on  thi 
Ave  years,  induced  plaint 
uch  stores  to  H  third  per* 
r  lo  adapt  them  to  defend 
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E<iurTT  —  Continued. 

into  and  held  full  possession  of  such  stores  for  two  yeHrj«,  paying  rent  there- 
for according  to  said  agreement,  but  neglected  (without  refusini;)  during  that 
time  to  execute  on  their  part  the  lease  executed  by  plaintiff  and  tendered  to 
them  when  they  took  possession,  and  at  the  expiration  of  the  two  years 
refused  to  execute  such  lease,  or  continue  to  occupy  or  pay  rent  according  to 
it^  terms:  held^  that  they  should  be  adjudged  to  execute  the  lease.  —  tea- 
man V.  Aschermann,  Sup.  Ct.  Wis.,  N.  W.  Kep.,  May  14,  p.  638. 

•-—  See  Bills  and  Notes;  Corporation;  Jcrisdiction ;  Lunatic;  Mort- 
gage; Partnership;  Patent;  Practice;  Subrogation. 

Estoppel,  —  Corporation  de  facto.  —  In  a  suit  upon  a  note  given  by  defendant 
to  a  ri«  facto  corporation,  its  corporate  existence  and  its  ability  to  contract 
cannot  be  questioned.  When  a  charter  has  actually  been  granted  to  certain 
persons  to  act  as  a  corporation,  and  they  are  actually  in  the  possession  and 
enjoyment  of  the  corporate  rights  granted,  as  to  one  dealing  with  it  its  acts 
are  valid.  —  Spahr  v.  Farmers'  Bank,  Sup.  Ct  Pa.,  West.  Jur.,  April,  p.  174. 

By  bill  of  sale  by  widmo. — A  bill  of  sale  of  all  the  personal  property 

owned  by  a  widow,  "as  heir  at  law  of  her  said  husband,"  does  not  estop 
her  from  having  such  property  set  apart  for  the  use  of  the  familv.  —  In  the 
Matterof  W.  H.  Moore,  Sup.^Ct  Cal.,  Pac.  Coast  L.  J.,  April  9,'p.  301. 

See  Constitutional  Law;   Corporations;  Homestead;  Insurance 


(Fire)  ;  Insurance  (Life)  ;  Mortgage. 

Evidence.  —  Ijoitery  circular  —  Deposit  in  mail  —  Addressed  to  fictitious 
name —  Delivery  to  Federal  officer.  —  Upon  the  trial  of  defendant  for  having 
deposited  a  lottery  circular  in  the  mail,  m  reply  to  a  letter  addressed  to  John 
Duff  &  Co.,  it  was  proved  that  defendant  was  accustomed  to  use  the  name 
of  .John  Duff  &  Co.,  and  sold  lottery  tickets  under  that  name:  that  defend- 
ant personally  received  the  letter  which  contained  the  order  for  the  circular 
in  question,  and  also  money  to  pay  for  two  lottery  tickets;  and  that  the  cir- 
cular was  addressed  to  a  fictitious  name,  known  only  to  the  defendant  and  the 
sender  of  the  order.  Held,  under  these  facts,  that  it  was  competent  for  the 
jury  to  infer  that  the  defendant  deposited  the  circular.  A  letter  containing 
a  lottery  circular,  addressed  to  a  fictitious  name,  was  deposited  in  the  mail. 
Held,  tnat  such  letter  was  within  the  scope  of  sect.  3893  of  the  Revised 
Statutes,  relating  to  the  mailing  of  letters  or  circulars  concerning  lotteries. 
Held,  further,  that  it  did  not  make  any  difference  in  the  act  done  by  the 
defendant  that  the  person  to  whom  the  letter  was  delivered  was  an  officer  of 
the  United  States.  —  United  States  v.  Duff,  U.  S.  Cir.  Ct.  South.  Dist.  N.  Y., 
Fed.  Rep.,  March  29,  p.  45. 

' Conflict —  Practice —  Objections.  —  Where  the  evidence  is  conflicting,  the 

decision  of  the  court  below  will  not  be  disturbed.  It  being  objected  that 
both  witnesses  to  a  will  were  not  called  and  sworn:  held,  on  appeal,  it  not 
appearing  that  the  witness  not  called  was  neither  out  of  the  county,  of 
unsound  mind,  or  dead,  or  that  his  appearance  was  not  waived,  the  objection 
was  not  well  taken.  Held,  further,  that  an  objection  not  taken  in  the  court 
below  could  not  be  raised  in  appellate  court  for  the  first  time.  — In  the  .Mat- 
ter of  the  estate  of  McCarthy,  Sup.  Ct.  Cal.,  Pac.  Coast  L.  J.,  April  9,  p.  278. 

Letters —  When  and  how  admitted  —  Damages.  —  Letters  of  the  adverse 

party  are  admitted  in  evidence  against  those  writing  them,  as  admissions 
against  their  interest,  under  the  condition  that  they  refer  to  the  matter  in 
controversy,  and  the  wh(;le  admission  is  to  be  taken  together;  and,  generally, 
the  prior  letters  should  be  produced  or  accounted  for  before  the  answer  can 
be  properly  admitted  in  evidence.  A  party  may  testify  on  his  own  offer 
where  the  suit  is  against  co-defendants,  of  whom  only  one  is  dead,  where  the 
contract  was  made  either  with  the  living  co-de Pendants,  or  with  the  living  and 
the  dead  concurrently.  The  loss  accruing  from  the  inability  of  defendants 
to  consummate  sales  of  coal  in  consequence  of  plaintiff's  failure  is  a  remote 
special  damage,  which  must  be  the  subject  of  a  special  plea  to  enable  the 
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Ainaeee  suatained  by  breach  of  i 
ted  from  tbe  balntice  due  on  Hn  et 
laiu,  Ct.  App.  Md.,  Md.  L.  Bee. 
tintant  —  Admutibilily  of,  in  lu 
Vhere  k  witness  hu  teHioed  uni 
nn  advRne  Itti^nt  wns  n  pBrtr. 
slimoiiy  ao  given  is  admiuibje  afi 
ubsequentsuit  between  the  same 
ich  teslimony  be  given.  —  Marie 
March,  p.  202. 
Common    Carbieb;    CRiiinfAi 


n  object  to, — Where  lands  nro 
right  to  redeem  pujs  the  inonei 
cepted  and  an  assignment  oC  the 
iff,  upon  the  presentation  of  such 
>  requisite  conveyance.  Ordinal 
B  right  of  redemption  hss  nol  bee 
ebtor  and  the  purchaser.  —  Kill 
April  9,  p,  3. 

States  tnariAal  under  execution  i 
Property  of  A.  taken  on  execution 
the  murt  issuing  the  eieculiun  ( 
1  levy  on  the  specific  goods).  Tin 
I  by  the  United  States  marshal  ur 
irt  ngainst  B.  does  not  prevenl  j" 
a  Stute  court. —  Heymui  r.  Cove 
171. 


of  Mtaeotiri -~  ConBcraion - 
:lor  is  nut  authorized  lo  plC' 
1  the  sum  of  the  advances 
the  advances  end  charges  ti 


n;  Mortoaob;  Nakokal  Bani 

furnace  "  —  Realty  and  pirmn 
WHS  placed  in  the  house  and  adao 
mpotent  for  the  judge  to  find  tl 
s  realty.  Whutever  may  be  the 
lant,  as  between  grantor  and  grai 
Is  certainly  not  whether  the  part  e 
<ut  injury  to  what  remains.  Ei 
:  him  to  determine  whether  tbe  f 

will  not  be  reversed.  —  Allen  v.  M 
March  23. 


:);  Ihthrkal  Rbtekite. 


DIGEST   OF   RECENT   CASES.  32$ 

Fr.vxchises.  —  Feny  —  Property  in  river — Fedei'al  authority. —  The  grant  of 
a  ferry  franchise  by  a  State  legislature  gives  the  grantee  no  property  in  the 
flow  of  the  river.  Such  a  grant  cannot  operate  to  prevent  an  improvement 
of  the  river  by  the  Federal  government  without  compensation  to  the 
£rT^\ntee. — Lonergan  v,  Mississippi  River  Bridge  Co.,  U.S.  Cir.  Ct.  East. 
I)i*t,  Mo.,  Hep.,  April  20,  p.  625. 

See  Corporation. 

Fki>eral  Officer.  —  Marshal  —  Obstruction  —  Arrest  by  members  of  munici- 
pal  jMjlicf.  —  Re rijied  Statutes,  sect.  f)oJ2.  —  S.,  having  attempted  to  vote  in 
the  presence  of  a  deputy  marshal,  under  circumstances  sufficient  to  justify 
tlie  belief  that  he  was  not  entitled  to  vote,  was  arre.sted  bv  the  latter.  The 
escape  of  the  prisoner  having  been  subsequently  etJV-cted  through  the  inter- 
vention of  a  cr(»wd  which  surrounded  the  marshal,  and  the  latter  having  been 
forx'ibly  deprived  of  his  cane,  drew  a  pistol,  when  he  was  at  once  arrested  bv 
municipal  police.  Held,  that  such  arrest  was  an  obstruction  of  the  marshal 
in  the  performance  of  his  duty,  within  the  meaning  of  sect.  5o22  of  the  Re- 
vised Statutes.  —  United  States  v.  Conwav,  U.  S.  (yir.  Ct.  South.  Dist.  N. 
Y.,  Fed,  Rep.,  March  29,  p.  49. 

See  Execution. 

Frat:d.  — Fraudulent  conveyances —  Knowledge  of  grantee —  Consideration  — 
M'lrriage.  —  Marriage  is  a  consideration  of  the  highest  value,  and  an  ante- 
nuptial settlement,  though  made  with  a  fraudulent  design  by  the  settler, 
should  not  be  annulled  unless  the  proof  that  the  grantee  is  a  part}'  to  the 
fraud  is  clear.  —  Prewitt  v.  Wilson,  IT.  S.  Sup.  Ct.,  Kep.,  March  1^0,  p.  417. 

Bill  to  set  aside  a  conveyance — Res  adjudicata.  —  Where,    in    the  Su- 


preme Court,  only  the  rulings  of  the  Circuit  Court  have  been  reviewed,  —  the 
denial  of  a  motion  to  vacate  a  decree,  and  the  order  awarding  a  writ  of  as- 
sistance, —  and  the  Supreme  Court  refused  to  consider  anything  furtlier,  the 
propriety  of  the  main  aecree  of  the  Circuit  Court  may  be  reviewed,  and  the 
piaintitf  in  error  should  not  be  barred  from  his  writof  error  for  that  purpose. 
#.  party  having  been  brought  into  court  by  service,  is  bound  to  take  notice 
of  all  orders  which  are  made  in  the  cause  at  the  same  term,  as  well  after  as  be- 
fore the  making  of  an  order  of  dismissal.    A  bill  charging  fraud  by  the  making  i 
of  a  false  inventory,  and  the  non-delivery  of  a  large  amountof  goods  included 
in  the  inventory,  must  show  wherein  the  inventory  was  false  and  fraudulent;                                     | 
arid  it  must  distinctly  charire  that  the  goods  were  not  delivered.  —  Smith  u.                                   i 
Brittenham,  Sup.  Ct.  111.,  Week.  Jur.,  March  31,  p.  960.                                                                       ! 

EHdence  to  shmo —  Instructions —  Copies  as  evidence —  Certificate  of  re-  ' 


carder.  —  In  a  civil  action  based  upon  fraud,  for  which  the  party,  if  guilty, 
would  be  liable  to  a  criminal  prosecution,  it  is  sufficient  if  it  is  established  by 
a  preponderance  of  evidence.  The  court  charged  that  if  goods  were  trans- 
ferrea  with  no  design  to  defraud  creditors,  but  merely  to  hinder  and  delay 
them,  pai-ticipated  in  by  piaintitf,  the  sale  would  be  void;  and  also  that  an 
honest  intent  to  prefer  a  creditor,  without  a  purpose  to  delay  or  hinder 
others,  would  not  avoid  the  sale,  though,  as  incident  to  it,  other  creditors 
were  actually  delayed.  Held,  not  objectionable.  When  the  rules  embodied 
in  requests  are  contained  in  the  charge  given,  the  refusal  of  the  requests  is 
not  error.  There  is  no  rule  of  law  requiring  that  to  legally  establish  a  con- 
clusion by  circumstantial  evidence,  the  facts  and  circumstances  must  have 
the  force  and  effect  and  produce  the  conviction  of  at  least  one  credible  wit- 
nesif,  but  the  preponderance  of  evidence  may  be  determined  by  less  testi- 
mony. Where  the  parties  are  not  entitled  to  the  possession  of  deeds,  copies 
offered  them  are  competent,  without  first  accounting  for  failure  to  produce 
the  originals.  Certilicate  to  copies  of  deeds  showed  that  it  was  issued  from 
the  office  of  the  recorder  of  the  county,  and  was  signed  by  one  designating 
him'ielf  aa  "recorder."  Held,  sufficient  to  show  that  he  was  recorder. — 
Bixby  V.  Carskaddon,  Sup.  Ct.  Iowa,  N.  W.  Rep.,  April  9,  p.  52. 

—  (Statute  of). — See    Contract;  Conveyance;   P^quity;   Mortgage; 
Sales. 
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Inmraxci:  (Life)  —  Continued. 

of:  that  the  company  was  estopped  by  its  own  act  from  alleging  her  neg- 
U'Ct  at  that  time  to  tender  premiums  on  a  policy  already  declared  forfeited; 
ilril  il»e  wife  was  entitled,  after  the  death  of  insured,  to  recover  the  amount 
of  the  policy,  less  premiums  and  interest  paid  bv  the  assignees;  that  the 
poliLv,  thousrb  not  negotiable,  was  assignable;  ancl  while  the  bank  could  ac- 
i^uire  no  greater  rights  than  the  assignor  had,  the  company  was  estopped  by 
it-i  knowledge  from  setting  up  this  defence,  and  was  liable  to  the  bank  as  a 
holder  in  good  faith. — Pilcher  r.  New  York  Life  Ins.  (-0.,  Louisiana  Na- 
tional Bank  r.  Same,  Sup.  Ct.  La.,  Ins.  L.  J.,  April,  p.  812. 

Insanity  no  excuse  for  forfeiture  —  Right  to  paid-up  policy,  —  While,  as 


a  ixeneral  rule,  where  the  performance  of  a  dutv  created  by  law  is  prevented 
fr«m  inevitable  accident,  without  the  fault  of  a  party,  default  will  be  ex- 
cused, yet,  when  a  person  by  express  contract  engages  to  do  an  impossible  or 
unlawtul  act,  neither  inevitable   accident  nor  unforeseen  contingency  will 
exon<»^  him.     A  policy  provided  that  "if  any  premium  be  not  paid  when 
due.  then  this  policy  shall  cease  and  determine,  and  this  company  shall  not 
bt.'  lit\\>le  for  the  payment  of  the  sum  insured,  nor  anv  ])art  thereof"     Heldy 
thjit  a  failure  to  pay  the  premium  when  due,  caused  by  the  insanity  of  the 
in>ured,  forfeited  the  policy.     The  policy  provided  that  if  default  was  made 
nfler  payment  of  two  or  more  premiums,  the  company  would  grant  a  paid- 
up  policy  within  one  year  after  such  default,  for  a  certain  amount,     neld^ 
th:\t  the  death  of  the  insured  would  not  relieve  the  company  from  such  con- 
duct, and  it  was  bound  to  issue  such  policy  to  those  entitled,  if  application 
WM!i  made  within  one  vear  after  default.  — Wheeler  v.  Coimocticut  Mutual 
Life  Ins.  Co.,  Ct.  App.  N.  Y.,  Alb.  L.  J.,  April  2,  p.  207  ;  Rep.,  May  11,  p.  G43. 

See  Removal  of  Causes. 

In TKRKST.  —  See  Coxtract. 

Interxal  Revexue.  —  Forfeiture  of  property  —  Innocent  ovmer  —  Relation  of 
furfe.itare  —  Mechanic's  lien  —  Liens  divested   by  sale  —  Method  of  enfo7x- 
infj.  —  Property  inculpated  in  a  violation  of  sects.  82G0,  3J:{0:^-3'30')  of  the 
Kevi.-ed  .Statutes  is  liable  to  condemnation,  although  the  owner  neither  con- 
sents nor  is  priv3'  to  the  illegal  act;  and  the  condemnation  covers  the  entire 

^.•roperty.     A  condemnation  relates  back  to  the  time  of  commission  of  the  1 

net  incurring  the  forfeiture,  and  from  that  time  the  title  is  in  the  United  [ 

States.     A  sale  under  proceedings  to  enforce  a  forfeiture  under  the  revenue  ! 

law*  divests  a  mechanic's  lien,  and  one  having  such  lien  should  apply  to  the  . 

District  Court  for  leave  to  participate  in  the  fund  produced  by  the  sale,  and  ", 

not  endeavor  to  enforce  the  lien  bv  proceedings  in  the  State  court.  —  lleid-  ' 

ritter  r.  Elizabeth  Oil-Cloth  Co.,  U.S.  Cir.  Ct.  Diet.  N.  J.,  Rep.,  May  4,  p.  ' 

61^5;  N.  J.  L.  J.,  May,  p.  136.  ' 

JrpiiMENT.  —  See  Bills  and  Notes;  Fraud;  Jurisdiction;  Removal  of 
Causes. 

JrRi>Di«-riON,  —  Corporation  suing  in  name  of  its  presi^lent — Ciiizefiship  — 
Jurisdiction  of  Federal  courts. — A  New  York  joint-stock  company  possess- 
ing the  right,  by  the  law  under  which  it  is  organized,  to  sue  ana  be  sued  in 
the  nume  of  its  president  or  treasurer  is  a  citizen  of  the  State  of  New  York, 
in  the  same  sense  that  corporations  are  citizens  of  the  States  under  whose 
laws  they  are  organized ;  ana  such  joint-stock  company  may,  by  the  comity  of 
State's,  sue  and  be  sued  in  the  name  of  such  officer  in  the  Federal  courts,  as  a  cit- 
izen of  New  York,  even  though  shareholders  of  such  joint-stock  company 
are  citizens  of  the  same  State  as  the  adverse  party  to  the  suit.  The  reasons 
which  induced  the  Supreme  Court  to  hold  that,  i'or  the  purposes  of  Federal 
iuri<diction,  corporations  are  to  be  regarded  hs  citizens  of  the  States  whose 
creatures  they  are,  call  with  equal  force  for  a  similar  ruling  as  to  joint-stock 
companies  organized  under  the  laws  of  New  York.  —  P^irgo,  President 
American  Express  (yO.,  1?.  Louisville,  New  Albany  and  Chicago  R.  Co.,  U.  S. 
Cir.  Ct.  Dist.  Ind.,  Ch.  Leg.  N.,  May  7,  p.  277;  Fed.  Rep.,  May  17,  p.  787. 
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Jurisdiction  —  Continued. 

be  lejjally  summoned.  The  action  is  transitory,  and  the  venue,  therefore,  is 
immaterial.  The  action  under  such  statute  may  be  brought  bv  the  per- 
sonal representatives  in  another  State,  and  there  appointed.  —  DennicK  v. 
Central  K.  Co.  of  New  Jersey,  U.  S.  Sup.  Ct,  Kep.,  April  20,  p.  521 ;  Alb. 
L.  J.,  April  16,  p.  809;  Cent."  L.  J..  April  29,  p.  ;593. 


See  CoRPOBATioys ;  Divorck;  Equity;  Practice. 


Laches4.  —  See  Partnership. 

Landlord  and  Tenant.  —  Sublease  —  Bankruptcy  —  Disclaimer  of  inter- 
est. —  The  effect  of  a  disclaimer  hy  a  trustee  m  bankruptcy  of  interest  in 
lea<»e  wipes  out  a  sublease  granted  by  bankrupt. — Snmlley  v.  Hardinge, 
Eng.  Ct.  App.,  L.  J,,  April  9,  p.  61.     (See  article  in  same  number.) 

Failure  to  deliver  full  posseasion  of  leased  preinises  —  Set-off —  Measure 


of  damages  for  failure  to  deiicer  possession. — Where  a  lessee  has  entered 
into  possession  of  a  part  of  the  leased  premises,  but  the  lessor  has,  without 
jnala  fides  on  his  part,  failed  to  deliver  up  possession  of  another  part,  the 
le>*€e  cannot  set  up  such  failure  as  a  defence  to  an  action  for  the  use  and  oc- 
cupation of  that  portion  of  which  he  has  had  possession.  In  such  case  the 
lessee  may  lawfully  defalk  the  damages  he  has  sustained  by  reason  of  his 
failure  to  obtain  possession  of  the  whole  of  the  premises  demised,  but  such 
damas^ea  can  onlv  consist  of  the  money  actuallv  paid  bv  him  on  the  faith  of 
his  contract,  and  if  no  such  money  has  been  paid,  his  damnges  are  but  nom- 
inal. —  AUegaert  V.  Smart,  Sup.  Ct.  Pa.,  W.  N.  C,  April  28,  p.  29. 

Levy.  —  See  Attachment. 

Lien. —  Subcontractors  —  Failure  to  serve  notice  within  thirty  days  —  Limit  of 
claim  against  owner.  —  A  subcontractor  completed  his  contract  October  12th. 
He  served  no  notice  of  filing  a  claim  t\)r  lien  except  the  notice  of  the  com- 
mencement of  suit  against  the  owner  for  foreclosure  thereof,  served  Decem- 
ber 6th.  Held,  that  if  this  was  sufficient  as  notice,  not  having  been  given 
until  after  thirty  days  from  completion  of  the  contract,  the  subcontractor 
was  entitled  to  have  such  lien  enforced  only  to  the  extent  of  the  balance  due 
from  the  owner  to  the  contractor  at  that  time,  after  deducting  prior  liens.  — 
Robinson  v.  SUite  Ins.  Co.,  Sup.  Ct.  Iowa,  N.  W.  Kep.,  April  9,  p.  12. 

Same  —  Same, — January  2,  1879,   a  subcontractor  doing  work  upon  a 

railroad  filed  a  verified  statement  of  the  work  dune  under  his  contract  during 
the  months  of  September,  October,  and  November  previous.  Held^  that  it 
preserved  the  lien  only  for  the  work  done  in  the  month  of  November, 
although  the  work  then  performed  was  in  completion  of  the  entire  job. 
The  statute  in  regard  to  tne  lien  of  suih  subcontrjictor  for  the  performance 
of  labor  or  furnishing  material  requires  that  he  shall  file  his  verified  stjite- 
ment  within  sixty  davs  after  the  last  dav  of  the  calendar  month  in  which 
the  labor  is  performed  or  material  furnished,  the  lien  for  which  is  sought  to 
be  enforced.  To  preserve  his  lien  as  against  the  owner,  and  prevent  payT 
ments  by  him,  he  must,  under  sect.  2184,  Miller's  Code,  give  the  written 
notice  therein  prescribed  within  thirty  days  from  furnishing  the  last  material 
or  performing  the  last  labor.  — Sandval  v.  Ford,  Supt.  Ctlowa,  N.  W.  Rep., 
April  9,  p.  22. 

Enforcement  of  mechanic's  lien  by  bill  in  equity  —  Avennents.  —  Whether 

a  mpohanic's  lien  is  sought  to  be  enforced  by  bill  in  equity  or  hy  scire  facias^ 
tlie  lien  claim  filed  is  the  foundation.  Where  the  lien  claim  avers  that  M. 
was  the  owner  of  the  property,  and  that  the  materials  were  furnished  at  the 
request  of  P.,  the  contractor,  and  the  bill  of  complaint  follows  the  aver- 
ments of  the  lien  claim,  and  alleges  that  the  sixty  days'  notice  wms  given  to 
the  owner,  the  case  falls  under  the  eleventh  section  of  art.  01,  and  the  failure 
t)  prove  such  notice  is  fatal.  Under  such  lien  clnim  and  bill,  the  eomplain- 
ri.it  cannot  reach  any  interest  which  P.,  the  contr«ctor,  might  have  ha<i  in 
the  premises.  —  WehV  v.  Shryock,  Cu  App.  Md.,  >Id.  L.  Uec,  April  2. 


RECENT   CASES, 


'  adinuaion  of  indei 


<j  par/ 


totn. 


ireai  promiae  to  pni 
the  law  will  imply 
mnde.  Such  an  itdi 
cknowledgment  of  \ 
e  debtor's  meHning. 
,  p,  5S&. 

rntion  of  Hatuic- 
d  by  Hnother  midei 
'ing'tho  three  yeara 
'roiids.  building  sled 
ring  the  logging  eeai 
?et  such  entry,  occi 

the  Statute  of  Lira! 

or  auch  sbitute  bei 
nother  by  virtue  of  i 
itinn.  in  derof^tion 
'Haselline  n.  Moihe 

Rep.,  April  2,  p.  5( 


respect  to  —  Proeeri 

d  lunalii:  cannot  Ik 
I  seekinjr  redress  tl 
ly  liave  been  done 
le  be  BlTeclod  by  fin' 
have  barred  his  figi 

iropcrtv  »r  lunatics 
le  lonf  chantellor. 
rder  oF  court  to  sell 
but  for  his  benefit, 
f  the  appointment  i 
Iter,  cannot  be  quel 
itering  of  a  decree  t 


support  and  n 
1  pay  the  con 
-  Dodge   V.  i 


whom  a  person  in 
ecide  on  the  evideni 
ifficer  to  whom  the 
ly  of  his  prisoner,  ai 
le  service  of  the  wr 

he  was  subject  un' 
unly,  mandamaa  wi 
[e  an  order  requirir 
'Up.  Ct.  Ala.,  South 


DIGEST   OF   RECENT   CASES.  333 

Margin.  —  See  Stock-Broksr. 

Mar RIA.OB  Settlement.  —  Validity  against  creditors.  —  R.,  an  insolvent 
debtor,  settled  upon  J.,  in  considferation  of  her  marriage  to  him,  a  large 
amount  ofreal  estate.  J.  knew  that  R.  was  financially  embarrassed,  but 
had  no  knowledge  of  his  insolvency  or  fraudulent  intent.  Heldt  that  settle- 
ment was  valid  as  to  creditors  of'R.  —  Prewitt  v,  Wilson,  U.  S.  Sup.  Ot.^ 
Alb.  L.  J.,  April  2,  p.  266. 

Marshal  (United  States). — See  Bankruptcy;  Federal  Officer. 

Master  and  Servant.  —  See  Negligence. 

Mechanic's  Lebn.  —  See  Internal  Revenue. 

Minor.  —  See  Negligence;  Stock-Broker. 

Mortgage.  —  Unauthorized  stipulation  —  Execution  of  moi'tgage  on  Sunday  — 
Eiftoppel — Option  provisions,  —  In  the  absence  of  fraud,  the  mere  fact  that 
a  mort<;age  drawn  by  the  agent  of  the  mortgageor  contained  an  unauthorized 
stipulation  would  not  avail  as  a  defence  to  its  foreclosure,  although  the 
mortgageor  could  not  read  the  mortgage,  and  it  was  not  read  to  him  before 
execution.  A  mortgage  executed  on  Sunday,  without  the  knowledge  of  the 
mortgagee,  dated,  acknowledged,  and  delivered  on  the  following  day,  is  not 
void  under  the  statute  of  Wisconsin,  which  imposes  a  fine  for  any  labor  or 
business  done  on  the  first  day  of  the  week.  In  such  case  the  mortgageor  is 
estoppt^d  from  showing  that  the  jnortgage  was  executed  on  a  duv  other  than- 
that  of  which  it  bears  date.  Where  a  mortgage  contains  a  provision  that  the- 
mortgagee  may,  at  his  option,  declare  the  \vnole  amount  due  after  there  has- 
been  adefaultin  the  payment  of  interest  for  ten  days,  such  option  must  be  de~ 
clared  at  the  expiration  often  days,  or  within  a  very  short  and  reason  able  time- 
thereafter.  Notice  of  the  mortgagee's  option  to  declare  the  whole  amount 
due  alter  a  default  of  six  weeks  was  too  late  under  the  circumstances.  — 
Wilsonr.  Winter,  U.  S.  Cir.  Ct.  West.  Dist  Wis.,  Fed.  Rep.,  March  29„ 
p.  16. 

Foreclosure   of  mortgage  —  Conflicting  pwisdiction  —  Two  suits  —  First 

service  —  Power  of  court,  —  A  bill  was  filed  in  the  State  court  to  enjoin  the 
foreclosure  of  a  mortgage ;  on  the  same  day  a  bill  was  filed  in  the  Circuit 
Court  of  the  United  States  to  foreclose  the  mortgage.  The  process  from  the 
United  States  court  was  first  served.  Held^  that  the  right  of  a  court  to  Uike 
jurisdiction  of  a  party  depends  upon  the  service  of  process  upon  the  party; 
that  the  fact  that  the' process  of  tnis  court  was  served  first  upon  the  defendants 
gave  this  court  lurisdiction,  and  the  right  to  go  on  and  foreclose  the  mort- 
gage and  deciae  all  questions  which  relate  to  the  subject-matter  of  con- 
troversv  in  this  cause,  affecting  the  existence  of  the  mortgage  and  the  right 
of  the  tTniversitv  of  Chicago  to  make  it,  so  as  to  reach  a  decree  if  the  proof 
warnints  it,  which  shall  be  conclusive  upon  the  university;  that  the  court 
has  the  power  to  prevent  any  parties  in  the  State  court  from  going  on  and 
raising  the  question  whether  or  not  the  university  had  the  right  to  execute- 
this  mortgage,  and  whether  it  is  to  bo  estopped  by  the  decree  of  this  court. — 
Union  Mutual  Life  Ins.  Co.  v.  University  of  Chicago,  U.  B.  Cir.  Ct  North. 
DisL  IIU  Ch.  Leg.  N.,  April  2,  p.  234. 

Mortgagee  —  Surrender  of  cogence  of  debt  and  taking  new  mortgage  — 

Effect  of.  —  Where  a  prior  mortgageor  surrendered  the  evidence  of  his  debt, 
and  received  another  mortgage  on  the  same  propert}"  to  secure  the  same, 
with  other  indebtedness:-  h^Xdy  that  whether  such  surrender  and  the  taking 
of  the  new  mortgage  operated  as  payment  of  the  prior  claim,  so  as  to  give- 
priority  to  intermediate  claimants,  was  a  question  properly  submitted  to  the- 
jury,  upon  all  the  circumstances,  and  the  mere  surrender  was  not  conclusive. 
Brown  o.  Dunckel,  Sup.  Ct  Mich.,  N.  W.  Rep.,  April  23,  p.  637. 

Sale  after  mortgage  —  Vendee  assuming  same  —  Rights  of  assignee,  —  An* 

owner  of  a  plantation  mortgages  it  to  secure  notes  given  for  a  loan.    He  sub-  1 

sequently  sells  the  plantation,  the  vendee,  with  the  consent  of  the  mortgage  j 

creditor,*^ assuming  this  lien,  and  giving  a  lien  to  the  vendor  to  secure  notes- 

VOL.  VU.  NO.  2.  22 
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■ige  —  EquitabUrtlitf-^  Usury  — 
.illed  to  relief  in  equity  upon  iht 
*d  from  the  outaUindingsndunjii 
)  who  aeeks  relief  in  equity  on  ihi 
■  the  money  actually  lent.  A  si 
rower  to  obtain  a  cancellation  of  f 
1  of  usury,  cannot  bind  &  court  ( 
a  bond'  and  inorig»i;e  miide  a 
■3  V.  Warner,  U.  S.   Cir.  Ct.  Dia 

Purehasfr  in  eonsidrralion  of  pr 
Ml  enlitUd  lo  jn-oteeiiuti  in  rqaity. 
!fi  evecuted  by  husband  and  wif 
n  land  viae  acknowledged,  omitt 
aiion  of  the  wife,  such  iniiUke  m 
694).  be  corrected.  Where  tin 
real  estate  other  than  a  preeiis 
e  regarded  as  a  purchaser  lor  val 
ii'ior  liens  offered  in  equity  to  i 
lotice  of  such  liens.  —  Doerner  t 
Ohio,  Ohio  L.  J„  April  7,  p.  :i92 
0  aiKume  debt.  —  A.,  who  was  in 
ions  to  C  upon  proiniison'  notes 
executed  a  mortsa^  to  C.  in  tr 
idslion  notes,  and  also  lo  secure 
Then  C.  transferred  the  niortg 
agreement  to  become  reiponsibl 
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indebtedness  to  hira  upon  the  accommodation  notes,  and  to  extend  further 
credit  to  A.  The  property  mortgaged  was  sold,  and  bought  in  by  defendants, 
and  C,  having  bad  to  pay  the  accommodation  notes,  assigned  his  claim  under 
the  mortgage  to  plamtiff,  who  brought  this  action  to  enforce  it.  Held^ 
affirming  an  order  setting  aside  verdict  for  plaintiff,  that  the  transfer  of  such 
H  security  confers  no  beneficial  estate  or  property  upon  the  assignee ;  that 
defendants  did  not  become  the  debtors  of  plaintiff,  and  their  oral  promise  to 
p:iv  is  not  binding  upon  them.  —  Budd  v,  Thurber,  N.  Y.  Mar.  Ct,  Daily 
Kfeg.,  April  19. 


—  Fraud —  Knowledge  of  English  language  —  Cont?'act  —  Validity  —  Sun- 
dat/ contract  —  Estoppel.  —  In  the  absence  of  fraud,  the  mere  fact  that  a 
niortgageor  cannot  read  or  write  the  English  language,  and  that  the  mortgage 
wa-s  not  read  or  explained  to  him,  will  not  enable  him  to  defend  against  the 
instrument  on  the  ground  that  it  contained  unauthorized  stipulations.  An 
instrument  which  is  signed  on  Sunday,  but  is  dated,  acknowledged,  and  de- 
livered on  a  week-<lay,  is  not  a  contract  made  on  Sunday,  so  as  to  subject  the 
instrument  to  the  operation  of  the  Sunday-laws.  Where  a  contract  which 
i,s  dated  on  a  week-dav  was  in  Tact  executed  on  Sundav,  without  the  knowl- 
edge  of  the  promisee,  and  delivered  on  the  day  of  its  date,  the  promisor  is 
esKipped  from  showing  its  execution  on  Sundav.  —  Wilson  v.  Winter,  U.  S. 
Cir.  Ct.  West  Dist  Wis.,  Kep.,  April  27,  p.  5tJ2. 

Fraud —  When  equity  will  not  aid  its  foreclosure,  —  In  an  action  to  fore- 


ch)9e  a  mortgage,  where  the  defence  was  that  the  mortgage  was  given  to 
secure  double  the  amount  of  the  money  loaned  by  the  murttcngee,  with  the 
intent  to  defraud  the  creditors  of  the  mortgageor,  the  consideration  of  the 
mortgage  being  entire  and  illegal,  equity  will  not  aid  its  foreclosure,  and  that 
such  d^efence  mav  be  made  by  the  mortgageor  or  any  person  succeeding  to 
his  interest.  —  jtfcQuade  ».  Rosecrans,  Sup.  Ct.  Ohio,  Ch.  Leg.  N.,  March  26, 
p.  231. 

—  Priority  —  Second  mortgage  for  erroneous  mortgage  —  Intervening  lien.  — 
If  A.  takes  a  mortgage  from  B.  which  is  erroneously  antedated  several  years, 
and  afterwards,  to  cure  the  defect,  takes  a  second  mortgage  on  the  same 
pn^perty  from  B.  to  secure  the  same  debt,  discharging  the  first  mortgage  on 
the  record  and  surrendering  the  mortgage  note,  he  cannot  enforce  his  second 
mortgage  against  C,  who  in  good  faith  has  taken  an  intervening  mortgage, 
which  has  been  dulv  recorded,  although  A.  supposed  this  second  mortgage 
would  not  be  affected  by  the  prior  mortgage  to  C.  He  should  have  applied 
to  have  his  first  mortgage  restored,  and  the  record  discharge  thereof  va- 
cated.—  Childs  p.  Stoddard,  Sup.  Jud.  Ct  Mass.,  Rep.,  April  6,  p.  465. 

Purchase  of  pr^eriy  improperly  released^  with  knowledge  of  such  improper 


release  —  Stale  claim.. —  Where  a  purchaser  takes  a  deed,  with  information 
at  the  time  that  a  mortgagee  or  trustee  of  a  prior  trust-deed  has  released 
the  property  from  the  mortgage  or  trust  without  payment  of  the  notes 
secured,  such  purchaser  will  take  the  property  j'ubject  to  any  equitable 
right  of  the  holder  of  the  notes  to  secure  the  payment  of  which  the  prior 
mortgage  or  trust-deed  was  executed.  The  claim  of  the  holder  of  a  note 
secured  by  mortgage  to  cancel  a  release  of  the  mortgage  executed  without 
his  consent  and  without  payment  of  his  note,  is  not  8tal.e  if  asserted  within 
the  period  allowed  by  law,  and  no  rights  of  bona  jide  purchasers  have  inter- 
vened to  render  inequitable  the  assertion  of  his  lien  — Connecticut  General 
Life  Ins.  Co.  r.  Eldredge,  U.  S.  Sup.  Ct,  Ch.  Leg.  N.,  April  23,  p.  261. 

—  Recording  notice  —  Knowledge  of  attoi^iey  —  Equity  —  Mortgage  —  Mis- 
take. —  It  is  the  duty  of  a  county  recorder  to  indorse  upon  an  instrument  for 
record  the  exact  time  it  is  received  by  him,  noting  the  year,  month,  hour, 
and  minute  of  its  receipt,  and  to  record  the  same  without  delay,  in  the  order 
and  as  of  the  time  when  it  is  received  for  record,  and  the  name  of  the  per- 
son at  whose  request  it  is  recorded.  A  mortgage  is  deemed  in  law  to  be 
recorded  at  the  moment  it  is  deposited  in  the  office  of  the  recorder,  with  the 
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a  ot  the  time  it  wm  depotited  Tor  record,  ths  record-b 
ivor  of  »  tubiequent  bona  fide  purcbuer-     Th»  liiif._ 

acting  for  both  as(i){aor  and  uaignee  i: 
;  hen(;e.  where  the  attorney  knew  that  the 

Bubsequent  in  time  to  pUintiff't;  A<U,  t1 
nowledge  of  bit  attorney.  A  court  or  equ 
all  miitalces  growin?  out  of  the  improper 
).  Beals,  Sup.  Ot.  Cal,  Pac.  CoMt  L.  J.,  Mi 


^  Bonds,  —  Validity  —  Regularity.  —  Obie 
irity  in  the  making  siid  Issue  of  municipal  1 
;,  and  not  to  the  power  to  iieue,  cannot  j 
—  Douglaa  v.  Aiiantic  Savings  Bank,  advan< 
L  Corporation.  —  Police  power  —  NegU 
Ordinance  —  Right  of  action.  ~-  A  munici| 
ance  owners  and  occupants  to  remote  snoa 
their  premisca.  The.charler  provided  lbs 
>  comply  With  thi^  ordinance  should  be  liabl 
d  agiiinat  it  occurring  by  reason  of  such  I 
red  by  neglect  would  lie  directly  against  t) 
Taylor  f.  Lake  Shore  and  Michigan  Southe 
J.,  April  2.  p.  270. 
Ueitd  before  repeal  of  charter  —  Collection 

—  Effect  on  exiiting  contracts.  —  Taxes 
aforo  repeal  of  municipal  charier  can  ha  < 
irough  a  receiver,  for  the  beneBt  of  credito 
lay  amend  or  dissolve  a  municipal  corporat 
powera  BT«  concerned,  it  cannot  by  such  : 
jTHtion  of  tlie  contracts  of  the  curpoTHtion 
r.  CL  WeaL  DibL  Tenn.,  Rep.,  May  4,  p.  81 
y  no'  a  municipal  corporation,  and  not  liot 
Iga.  —  In  the  abaence  of  legislation,  a  coi 
tuaed  by  a  defect  in  a  public  bridge,  thous 
f  the  negligence  of  couoly  office™.  — Wood 
.  WcsL  Jur.,  April,  p.  166. 

Banks. —  ^c(ion  in  Federal  court  —  Juri 
inl  bnnk  ia  not  authorlied  to  aue  in  any  Cip 
ithoui  regard  to  citizenship.  A  national  bi 
ion.  a  citizen  of  the  State  in  which  it  is  Iocs 
'.  S.  Cir.  CU  DiiL  Inwa,  Rep..  April  6,  p.  4 

kiRPORATiOKS ;  Taxation  ;  Usury. 
R  Watirs. — See  Jurisdiction. 

-B.  —  Evidence  —  Master  and  teroant  —  R 
t.  —  Master  sued  for  injuries  caused  by 
Held,  that  h  statement  of  the  lervant  in 
nean  to  run  over  plai.itiff,  was  competent  « 
he  proofx  show  an  employment,  and  an  act 
nent,  it  is  for  the  defezidant  to  show  that  at 
nl  was  actini;  ouuide  hia  employment  W 
lie  course  of  his  employment,  the  mere  ft 
I  of  inatructions  caused  Uie  injury  will  not 

—  Cleveland  d.  Newsom.-  Sup,  Cu  Mich.,  F 
-ear  passenger  standing  on  front  platforni 


DIGEST  OF   RECENT  CASES. 


337 


^EGLIGKNCE  —  Continued. 

Liability — Photograph. — Appellee  had  pRid  his  fare  and  secured  a  seat; 
car  was  crowded,  out  stopped  to  take  on  an  old  lady,  to  whom  appellee  gave 
up  his  seat,  and  then  whs  obliged  to  go  on  the  front  platform  (wnich  was  en- 
closed) ;  car  ran  off  the  track,  and  appellee,  with  others,  got  off  and  helped 
the  driver  to  place  the  car  on  the  tracK.  Owing  to  the  crowded  condition  of 
the  car,  there  was  no  way  for  appellee  to  get  on  again,  except  by  stepping 
over  the  enclosure  as  others  did;  while  doing  so,  the  driver,  without  signal 
or  warning,  started  the  horses,  and  appellee  was  thrown  down,  dragged,  and 
injured.  Held,  that  under  the  circumstances  of  this  case  it  was  the  duty  of 
the  driver  to  see  that  appellee  had  an  opportunity  to  get  on  again  before  he 
started,  and  if  he  saw,  or  with  proper  care  might  have  seen,  the  position  of 
appellee  and  avoided  the  accident,  the  company  was  liable.  A  photograph 
of  the  car  in  question  might  have  been  admissible,  but  the  photograph  of 
another  car,  with  the  offer  to  supplement  the  proof  by  showing  that  the  two 
cars  were  alike,  was  not.  —  People's  Passenger  K.  Co.  v.  Green,  Baltimore 
Ct.  App^  Md.  L.  Kec,  April  9. 

'  Riding  on  front  platform  of  street-car,  which  is  crowded,  is  not  contribu- 
tory negligence  per  se,  precluding  a  recovery  for  the  death  of  a  passenger 
while  so  riding.  —  Germantown  Passenger  R.  Co.  v.  Walling,  Sup.  Ct.  Pa., 
Alb.  L.  J.,  May  7,  p.  871. 

Passenger  railway  —  Injury  to  passenger  caused  by  a  passing  vehicle — 

Burden  of  proof — Practice. —  G.,  a  passenger  on  a  street-railway  car,  was 
sitting  with  his  arm  resting  on  the  sill  of  an  open  window;  th*- car-driver 
met  and  passed  at  a  trot  a  load  of  hav,  going  in  the  opposite  direction,  when 
the  hay  brushed  against  the  side  of  tfce  car  and  injurecf  G.'s  arm.  In  an  ac- 
tion by  G.  against  the  railway  company:  held,  that  it  was  not  sufficient,  to 
entitle  the  plaintiff  to  recover,  that  he  was  free  from  fault,  but  that  he  must 
prove  other  facts,  creating  a  presumption,  at  least,  of  negligence  in  the  com- 
pany. A  point  duly  cortiflea  as  a  part  of  the  record,  ^bowing  that  it  was  af- 
firmed and  bill  sealed,  although  afterwards  withdrawn,  may  be  reviewed  by 
the  Supreme  Court.  — Federal  Street  and  Pleasant  Valley  Passenger  R.  Co. 
i;.  Gibson,  Sup.  Ct.  Pa.,  W.  N.  C,  March  31,  p.  633;  Rep.,  March  30,  p.  443. 

Master   and   servant  —  Co-employees  —  Who    is  a  fellow-servant.  —  To 

take  a  case  out  of  the  rule  that  an  employer  is  not  liable  for  an  injury  to  an 
employee  caused  by  the  negligence  of  a  fellow-servant  working  in  a  common 
employment,  it  is  not  suthcient  to  show  that  he  whose  negligence  is  com- 
plained of  was  a  gang-boss,  under  whose  orders  the  injured  was  working.  If 
the  gang-boss  had  no  general  power  of  control,  but  acted  as  foreman  of  work- 
men engaged  by  and  furnished  to  him  by  a  superintendent,  whose  orders  he 
was  bound  to  obey,  the  principle  respondeat  superior  does  not  apply.  In  an 
action  by  servant  against  employer,  in  the  absence  of  evidence  of  knowledge 
by  employer  of  incompetency  ot  the  gang-boss,  it  is  error  to  submit  the  oues^ 
tion  of  negligence  to  the  jury.  —  Keystone  Bridge  Co.  w.  ]Se wherry.  Key- 
stone Bridge  Co.  ».  Kennedy,  Sup.  Ct  Pa.,  W.  N.  C,  April  7,  p.  652l 

Remittance  of  drafts  with  instructions  —  Failure  to  comply.  — One  bank 

remits  to  another  for  collection  certain  drafts  on  the  purchasers  of  some  car- 
goes of  wheat,  and  also  the  bills  of  lading,  with  instructions  to  take  possession 
of  the  cargoes  and  not  to  deliver  them  to  the  purchasers  till  the  drafts  are  all 
paid.  The  bank  delivers  the  cargoes  to  an  elevtitor,  of  which  the  purchasers 
are  managing  owners,  there  being  other  elevators  in  the  place.  Held,  evi- 
dence of  negligence  to  submit  to  a  jury ;  an  instruction  to  the  jury  to  find  for 
defendants  on  such  facts  held  erroneous. — Milwaukee' National  Bank  of 
Wisconsin  ».  City  Bank,  U.  S.  Sup.  Ct.,  Morr.  Trans.,  vol.  2,  No.  1 ;  Ch. 
Leg.  N.,  April  28,  p.  261 ;  Cent.  L.  J.,  April  22,  p.  370. 

—  Railroads  —  Passenger  —  Fare  —  Act  of  brakeman  —  Minor,  —  A  boy 
about  thirteen  got  on  a  railroad  train  and  remained  with  the  knowledge 
of  the  conductor,  but  without  payment  of  fare.  A  brakeman  employed  him 
to  adjust  some  boards  which  were  falling  off  one  of  the  cars,  whereby  he 
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red.  Held,  that  the  boy  was  »  puBsenger ;  Ihst  the  brakem 
y  to  employ  «ny  person  on  the  train,  «nd  such  necligenc*  i 
ted  to  the  compMny;  the  youth  of  the  plHintitfdid   not  su 

negligenre  on  the  part  or  the  compBriv.  —  Sherman  v.  Han 
ph  U.  Co.,  Sup.  Ct.  Mo.,  Rep.,  April  20,  p.  68B. 
a(  negligenee  of  earrier  and  third  peraan — Colliaion  —  l 
'?uly  to  Ktop,  look,  tie.  —  Where  a  pasaeneer  is  injured  by  i 
;  from  the  mutual  neeligence  of  the  CHtrier  and  another,  tl 
U9t  Hntwer  for  the  injury.  In  such  ca«e  Che  currier  is  bouj 
degree  of  care,  nnd  tnoee  in  charge  of  the  other  colliding 
'  carp,  niid  it  h  error  U>  refute  to  charge  that  there  can  be 
ntt  the  latter  unless  the  injury  resulted  fhim  nsnt  of  ordii 
art  of  the  defendant  and  without  contrihulory  negligenci 
Ihe  carrier.  When  one  in  charge  of  a  vehicle  and  pau 
cross  n  railroad,  and  ii warned  by nby-standerthalatraini 
flagmnn  employed  b^'  the  railroad  KOmpany  tolls  him  to  coi 

(o  stop,  look,  and  listen  for  approaching  traina  before  a1 
—  Philadelphia  and  Reading  R.  Co.  e.  Boyer,  Sup.  CL  1 
;  p.  613. 

lUi/  of  railroad  for.  tii  running  over  a  child.  —  Where  a 
I  attempted  to  crops  a  railroad  track  close  to  where  it  lived, 
dizzy,  fell  about  Sfleen  feet  from  where  the  highway  cro 
i  there  unoonscious  or  asleep  until  a  construction- train  cai 
p-grade,  at  a  rate  of  ei^ht  miles  an  hour,  and.  without  wb 
k  bell,  ran  over  the  child  and  seriously  injured  it ;  and  it  fu 
hat  the  track  was  strai);ht  and  free  from  weeds,  and  that  the 
■.Id.  that  the  evidence  was  suHtcient  to  justify  a  findinir  oCne 
inder  the  railroad  company  liable.  —  Meek's  i.  Southern  I 
I.  Ct.  CHl.,_Leg.  Adv..  .\pril  19,  p.  1:^. 

ibiitory  —  Damagti  —  Ordinance  regalaling speed  of  earl.  - 
tory  negligence  is  relied  on  as  a  defence,  it  is  ordinarily 
;  a  recovery  if  plaintiff  could  have  avoided  the  injurj'.  when 
lercise  •>!'  reasonable  care.  .Ind  if  by  uimecessarv  expoiun 
1  the  primary  cause  of  the  injury,  his  right  of  recovery  m> 
y  the  exercise  of  proper  diligence  in  escaping  when  (Ungei 
ind  the  »ervant«  ot  the  company  fail  to  use  proper  means 
I  prevent  the  injurv.  Proper  care  and  diligence  to  avert  in 
re  required  of  cath.  Where  compliance,  at  the  lime  of  tl 
icd  of,  is  shown  by  the  defendant  with  a  city  ordinance  n 

trains  running  through  its  limits,  it  is  prinui  facie  evidem 
of  these  conditions  in  this  particular  regard.  —  Unthard  i. 
1  K.  Co..  Sup.  Ct.  Ala.,  South.  L.  J..  March,  p.  20B. 
iad»  —  Injury  caused  by  the  noise  of  steam  escaping  from  i 
the  track  —  Contribuloru  negligence. -^  A  part  of  a  railn 
lick  ran  alongside  of  and  below  the  grade  of  a  public  road, 
driving  along  said  portion  of  the  road  with  a  horse  whici 
idered  dangerous,  disliked  locomotives.  The  company's 
1  a  locomotive  on  their  track  above  described,  and  as  the  I 
1.  allowed  steam  to  escape,  whereby  the  horse  was  frighten* 
w  the  vehicle  he  was  drnwin^;.  killed  hiinsalf,  and  caused  ot 
•.Id,  that  there  whs  no  evidence  of  negligence  on  the  pai 
',  and  that  a  nonsuit  was  riebtlv  awarded,  —Drayton  n.  Ni 
'snia  R.  Co.,  Sup.  Ct.  Pa.,  W.  N.  C.  May  12,  p.  65. 

DMIKALTT;  COMMON  CaRRIKR:  AnHINiaTltATIOIf. 

.■PAPiB.—  7^««o/pHicAa»er.  — The  rule  that  the  purch 
cquires  no  better  title  than  hji  vendor  has  no  applicatic 
paper.  Be  who  takes  such  paper  before  due,  for  a  vnluabl 
without  knowledge  of  defect  of  title,  and  in  good  faith,  ho 
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a  title  f^ood  ivs^ninst  all.  — John^n  o.  Lewis,  U.  S.  Cir.  Gt  East.  Dlfit  Ark., 
Ped.  Etep.,  March  29,  p.  27. 


S«e  Bills  and  Notes. 


Notice.  —  See  Contraotok ;  Guaranty  ;  Guardian  ;  Lien  ;  Practice* 

OrncER.  —  See  Federal  Officer. 

Official  Bond.  —  Liability  of  sureties  for  defalcation  of  principal,  —  Where 
the  tenure  of  an  office  is  for  a  fixed  period  of  time,  the  sureties  on  an  official 
bond  are  not  liable  for  defaults  after  expiration  of  the  fixed  period,  unless 
so  stipulated  in  the  bond.  —  Trustees  v.  Dean,  Sup.  Jud.  Ct  Mass.,  Mass. 
L-  Rep.,  April  6. 

Partnership.  —  When  it  exists  in  respect  to  land  —  Powers  of  managing 
fn&nber, —  Where  several  purchased  land  on  a  speculation,  each  to  pay  his 
equal  proportion  of  the  cost,  and  the  expenses  of  platting  and  improving, 
the  net  proceeds  to  be  equally  divided,  and  for  convenience  in  making  sales 
the  property  is  conveyoa  to  one  of  the  number,  as  trustee,  who  is  required 
to  plat  the  same,  make  sales,  etc.,  the  transaction  will  constitute  a  partner- 
ship, the  trustee  will  be  managing  partner,  and  the  others  will  be  bound  by 
his  acts  done  in  due  course  of  business.  VVhere,  by  ngrcement,  the  manage- 
ment and  control  of  a  business  association  are  given  to  one  member,  and 
the  nature  and  character  of  the  business  necessarily  involve  varied  duties 
and  responsibilities,  the  parties  will  be  held  to  have  impliedly  given  to  the 
managing  member  (whera  nothing  appears  to  the  contrary)  requisite  power 
and  authority  to  discharge  such  duties  and  obligntions  in  the  ordinary  and 
usual  course  of  business.  —  Morse  ».  Richmond,  advance  sheets  97  111.  294. 

Two  persons  contracting  together  need  not  he  partners  to  sustain  a  judg- 


ment against  them  —  Material.  —  In  an  action  against  two  to  recover  dam- 
ages for  failure  to  purchase  bricks  alleged  to  have  been  agreed  to  be  ^ 
purchased  by  them  from  plaintiff,  the  complaint  averred  that  they  were 
partners,  and  doing  business  under  a  certain  nrm-namc.  Defendants  denied  ' 
that  thej  "ever  were  or  now  are  partners,"  without  denying  that  they 
were  doing  business  under  the  firm-name.  It  was  found  that  they  together 
agreed  to  purchase  the  bricks.  Held,  that  defendants'  liability  under  their 
ai^reement  did  not  depend  upon  their  being  partners,  and  that  the  denial 
tliat  they  "ever  were  or  now  are  partners  did  not  raise  a  material  issue 
upK>n  which  it  was  necessary  for  the  court  to  find.  —  Hunter  v,  Martin,  Sup. 
Ct.  CaU  Pac.  Coast  L.  J.,  Starch  26,  p.  201. 

- —  lAabiUiy  of  retired  partner  —  New  firm  —  Acceptance  by  creditor  of  new  •" 

firm,  —  Evidence  — >  Equitable  rights  —  Laches.  —  Where  money  is  deposited 
with  a  banking  firm  which  •subsequently  dissolves,  and  whose  business  is 
continued  by  a  new  firm,  the  liability  of  the  members  of  the  old  firm  con- 
tinues, unless  facts  be  shown  from  which  an  intention  to  accept  the  liability 
of  the  new  firm  in  lieu  of  the  liability  of  the  old  firm  can  be  fairly  inferred. 
Where  a  banking  firm  is  dissolved,  and  the  business  is  carried  on  by  a  new 
firm,  which  has  agreed  to  assume  the  liability  of  the  old  firm,  slight  circum- 
stances only  are  required  to  justify  finding  the  existence  on  the  part  of  a 
creditor,  who  has  notice  of  the  dissolution  and  of  the  agreement  or  the  new 
firm,  of  an  intention  to  accept  the  liability  of  the  new  firm  in  place  of  the  * 

old.  Held,  that  proof  of  debt  made  by  the  administrator  of  a  depositor, 
in  the  bankruptcy  proceedings  of  the  new  firm,  setting  forth  the  original  \ 

deposit  made  with  the  old  firm  as  a  debt  of  the  new  firm,  with  knowledge  at 
the  time  that  the  old  firm  had  been  dissolved,  that  the  new  firm  was  com-  t 

posed  of  persons  not  members  of  the  old  firm,  and  that  the  new  firm  had 
assumed  the  debt  in  Question  for  the  purpose  of  terminating  the  liability  of  , 

the  retiring  partner  tiierefor,  was  an  adoption  of  the  new  firm  as  debtor  by  \ 

the  creditor.    The  adoption  of  the  new  firm  as  debtor  under  such  circum-  j 

stances,  coupled  with  ttie  omission  on  the  part  of  the  creditor,  during  the  J 

lifetime  of  the  retiring  partner,  to  indicate  the    existence  of   a    claim  \ 

I 


)F   RECENT  CA! 


d«lilj  of  five  fM 
•■late,  Mre  miffioiRi 
,  the  linbility  of  Ih 
nr»rced  by  thii  iiu 
ances;  nnd  whore 
f  the  retired  pnrtm 
f  the  opportunity 
1(1.  by  pnrtiL'ipatii^ 
lo»  nriaiiig  out  01 
nit  »uc1i  eieditor 
Dod)^,  U.  S.  Cir.  ' 

)/,^  Where  k  tru! 
ipuDicipHl  bonds  ( 
d  Niaed  by  the  aal 
ier  to  participate 
by  «  iltuwing,  in 
\ow  nut  exist  bctvi 
■1  under  the  Bng 
T.  S.  Cir.  Ct.  Em 

le  real  estate  of  a  ; 


p  aiKttt  by  one  par 
—  If  partnership 

0  the  payment  of 

1  privnte'creditor  k 
nppropriHtion  car 
firm  for  the  reco 
Ct  App.  Md.,  M( 

lid  by  dtcret  in  eg 

to  aatisfy  n  judgu 
execution  having 
re  the  patentee  to 
of  the  Revised  Stt 

ent  within  a  limite 
the  same.  — Mur 

h28.  p.  179;  Alb. 
Kci.4SIG—Commi 
'  commissioner  of 
e  Uie  originaliEin 
has  arisen  throus 
!W  matter  ii  introd 
ler  in  granting  a  n 
a,  but  the  court  ni 
lura  that  the  comn 
juriidiclion.  it  will 
L.  DiiL  N.  J..  Bep. 
'  praeiiet  — Antver 
Revijod  Statutes,  ' 
I  complete  ramedv 
iough  the  general 
lief  Rgninst  the  coi 


DIGEST   OF   RECENT   CASES.  341 

ntinued. 

yet  there  are  eicBptioni  to  the  rule,  and  under  the  powers  given 
't  in  Kct  491g.  in  CHse  of  interfering  patents  the  court  may,  on 
IS.  and  without  the  intervention  of  a  cross-bill,  grant  affirmative 
her  complainant  or  defendnnt.  and  declnre  the  patent  of  either 
lid,  —  Lockwood  I.  Cleveland,  U.  S.  Cir.  Ct,  Dist  N.  J.  Kep.. 

657. 

'iliti/ of — Nteeaiary  apecifieati/ma  —  Siibiequenl  mcenior.  —  A 
a  pToc«»a,  irreepective  of  the  particular  mode  or  form  of  appa- 
arrying  it  into  elTect.  in  admiuible  under  the  patent-laws  of  the 
tes.  To  sustain  a  patent  for  a  process,  the  patentee  should  be 
d  original  inventor  of  the  process,  should  claim  it  in  his  paMnt, 
meana  of  carrying  it  out  are  not  obvious  tu  an  ordinary  mechanic 
le  art,  liis  specification  should  describe  some  mode  of  carrying  it 
lill  produce  a  useful  result.  If  a  subsequent  inventor  discover  a 
if  carrTing  out  a  patented  process,  thouijh  he  may  have  a  patent 
)W  mode,  he  will   not  be  entitled  to  use  the  process  without  the 

the   I  "  -.-.-- 

patent!  for  maekint  and  p-oeeaa  and  jiroduct  —  Expiralimi  ai 
tea  of  »ueh  patenia —  Jnjuneiion.  —  An  mventor  having  obtained 

a  machine  may,  within  two  year*  thereafter,  obtain  patents  for 
involved  therein,  and  for  th'e  product  thereoi;  and  the  latter 
1  he  valid  after  the  8r»t  hfii  eipired.  In  such  case,  where  the 
ent  is  violated,  the  court  will  not  enjoin  the  use  uf  the  machine 
ut  only  the  use  of  it  to  manufacture  the  piitented  product  — 
Oihert,  U.  S.  Uir.  Ct.  DisL  N.  J.,  Kep.,  March  28,  p.  aSC. 
lUading  —  Injringernent —  Want  of  consent  —  Proof —  Conatru^ 
•eaaiona.  —  In  a  suit  for  infrin^ment  of  a  machine  patent,  the 
it  state  what  articles  the  defendant  hag  manufactured  by  the  use 
line.  Want  of  consent  need  nut  be  shown  in  a  suit  for  the  in- 
of  a  machine  patent,  where  such  fnct  was  alleged  in  the  bill  and 

in  the  answer.  Letters-patent  No.  74.068.  granted  Valentine 
ibruarj'  4,  ]Ht5S,  for  an  "improvement  in  machine  for  forming 

mouldings,"  are  noi  void  for  loa-nt  of  noielty.  The  eipression, 
f  smooth  mouldings,"  contained  in  the  specification  of  such  patent, 
yinstrued  to   mean   "all   kinds  of  smooth  right-angled   mouid- 

the  eipression,  "all  sorts  of  angles,"  should  be  construed  to 

the  kinds  of  square  or  ric;ht-angled  angles''  which  can  be  roiide 
re  dies  described.  —  Fischer  i;.  Haves.  Fischer  n,  Neil,  Fischer  v. 
Bssey,  U.  K.  Cir.  Ct.  South.  Dist  N.  Y..  Fed.  Rep.,  March  29, 

n. 

—  Pur^ae  of  laio.  — The  intent  of  the  law  in  permitting  the  re- 
Htent  IB  not  to  allow  the  patent  to  be  enbirged,  aa  is  too  generally 
if  those  seeking  reissues,  but  only  tu  allow  the  correction  of  mia- 
ertenlty  committed  or  the  restriction  of  claims  improperly  made ; 
le  of  a  patent  can  only  be  granted  for  the  same  invention  which 
llvpatented,  or  attempted  to  be  patented.  —  bwiiin  Turbine  Man. 
I,  U.  S.  Sup.  Ct..  Pac.  Const  L.  J.,  March  28,  p.  216. 
I  —  Friority  —  Diligenee.  —  He  who  first  reduces  his  invention 
luaitive.  and  practical  form  would  seem  tu  be  entitled  to  a  prior- 
t  to  a  patent  therefor.  In  such  case,  however,  he  who  invents 
prior  right,  if  he  uses  reasonable  diligence  in  adapting  and  per- 
same,  although  the  second  inveiitor  has  in  fait  first  perfected  the 
educed  the  same  to  practice.  —Electric  Railroad -bignal  Co.  v. 
ad-Signal  Co.,  U.  S.  Cir.  Ct.  Uist.  Conn.,  Fed.  Rep.,  May  3,  p. 
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neceuity  dooi  not  constitute  an  pxcen 
the  claims  mHy  be  v»ried  lo  expreu  Uh 
I,  U.  S.  Cir.  CL  Dial.  Mau.,  Fed.  Rep., 

leeating  attorney  —  Oath  miut  bt  ina. 
(A  of  atcretarg  of  eorpomiion.  —  A 
,  hii  nwn  diacration,  to  atop  criminal  ; 
)  of  the  peace,  or  direct  the  sheriff  nil 

only  be  ai  lo  material  facts,  but  itiel 
corporation  swean  falacly  to  an  iinsvier 
tion,  in  a  case  where  an  answer  unijei 
9  U>  puniahment  for  perjury. —  Beechi 
V.  Kep.,  April  23,  p.  639. 
"a'tat  luUi  —  PunishrTKnl  of —  Separot 
committed  nt  different  times,  places,  ar 
inct  oaths,  constitule  sepanilo  nets  of  p 
nfliction  of  separate  terms  of  imprisoni 
I  the  form  in  which  it  had  b^en  paija 
if;  on  the  expiration  of  nnotber,  wht 
same  indictment,  had  been  committed. 
Snd  upon  the  several  counts  of  the  inr 
f  Lor^  Wash.  L.  Rep,  April  20,  p.  24 
lU  —  Retention  of  potteiiion  by  debio' 
iraonal  property  was  purchased  by  a  ( 
s,  and  continued  in  his  use  and  posse: 
innt  with  others  that  upo[i  their  pajii 
«rty  they  were  lo  become  the  ownera. 
vat  null  and  void  as  to  attaching  credit 
>f  such  agreement.  —  Jordan  f.  Lindrai 
9.  p.  9. 


noi,  — The  validity  of  the  pilot  Uw»o 
ance  to  the  Conatttutlon  of  the  Dnile 
on  that  the  tender  ot  terrice  was  made 
f  New  York  ia  overruled.  A  vessel  at 
•rritory  which  is  its  home.  — Wilion  r. 
Kec„  March  28,  p.  H. 


i.n  answer  to  a  complaint  upon  a  polic 
corporation,  slleginK  that  the  company 
I  had  been  commen^d  in  a  foreign  St 
poration,  and  that  other  policy-holder 
'  policies  to  sixty  per  cent,  which  waa  ■ 
no  defence  or  griiund  for  enjoining  ti 
nent  or  limiling  the  amount  of  the  reeo 
rdall  c.  Charter  Oak  Life  Ins.  Co.,  Sui 
:>.  19S. 


u«  —  SujJIeieney.  —  Notice  to  produce 
I  defendant's  attorney  on  the  afternoon 

minutes  before  five  o'clock.  Held,  wh 
IS  office  in  the  snme  town,  and  near  tl 

sufficient.  The  notice  described  the  1 
!et<i,  thai  the  notice  sufficientlv  indicate 
nvelupe  and  its  enclosure.  —  T^nited  Sta 
..  N.  T.,  Fed.  Rep.,  March  29,  p.  i5. 
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Practice  —  Continued. 

■  Atnendment  of  sheriff's  return  after  judgment  muat  be  in  affinnanee  of 
judfffnent  —  After  term  must  be  on  notice,  — After  the  rendition  of  judgment, 
the  court  is  only  allowed  to  authorize  the  sheriff  to  amend  his  return  of  ser- 
vice on  the  defendant  in  affirmance  of  the  judgment.  He  cannot  be  allowed, 
alter  judgment,  to  so  amend  his  return  as  to  cause  a  reversal.  The  court 
should  only  allow  the  amendment  of  a  sheriff's  return  of  service,  as  a  mat- 
ter of  course  and  without  notice,  during  the  term  at  which  the  cause  is  deter- 
mined. After  such  term  it  can  be  allowed  only  on  notice  to  all  parties 
interested.  — Chicago  Planing-Mill  Co.  v.  Merchants'  National  Bank,  advance 
sheets  97  111.  285. 

Defendant  served  —  Jujnsdiction  —  Amended  petiiion.  —  Where  defendant 


has  been  served  with  process  and  has  answered  the  original  petition,  the 
court  has  personal  jurisdiction  over  him,  and  a  second  service  of  process  is 
not  necessary  on  the  filing  of  an  amend«'d  petition  germane  to  the  matters 
set  forth  in  the  original ;  and  this  especially  when,  by  counsel,  he  resists  the 
allowance  of  sucli  amendment.  —  Ward  v.  Todd,  U.  S.  Sup.  Ct.,  Morr.  Trans., 
vol.  2,  "No.  1. 

Writ  of  error  to  District  Court  —  When  allowed  —  Exceptions  —  Ihnal  of 


isjiues  of  fact, —  Under  sect.  4981,  Revised  Statutes  of  the  United  States, 
a  cause  cannot  be  removed  from  the  District  to  the  Circuit  Court  unless  the 
writ  is  claimed  and  notice  given  within  ten  days,  as  in  cases  of  appeal.  It 
is  well  settled  that  in  the  absence  of  a  statute  authorizing  that  moae  of  pro- 
ceeding, no  exception  can  be  taken  to  any  opinion  of  the  court  upon  admis- 
sion or  rejection  of  evidence,  or  upon  any  otner  question  of  law  which  may 
trrow  out  of  the  evidence,  when  no  jury  is  empanelled.  Held,  that  the  trial 
of  issues  of  fact  in  the  District  Courts  in  all  cases  except  in  equity  and 
adrniraltv,  and  as  otherwise  provided  in  bankruptcy,  must  be  by  jury. — 
Wear  v.'Maver,  U.  S.  Cir.  Ct.  East.  Dist  Mo.,  C\)l.  L.  Kep.,  March,  l'8«l; 
Fed.  Rep.,  May  10,  p.  658. 

— •  Affiimative  relief  in  equity  eross-bill  —  THtle  cannot  be  investigated  in  suit 
to  foreclose  mortgage.  —  It  is  well  settled  that  affirmative  relief  sought  by  a 
defendant  in  an  equity  suit  must  be  by  cross-bill,  and  can  never  be  granted 
upon  the  facts  stated  in  the  answer.  According  to  the  practice  which  pre- 
vails in  the  Federal  courts,  in  a  suit  to  foreclose  a  mortgage  the  mortgagee's 
title  will  not  be  investigated.  Such  title  must  be  investigated  in  a  court  at 
law.—  Chapin  v.  Walker.  U.  S.  Cir.  Ct.  Dist  Kan.,  Col.  L.  Kep.,  March,  1881. 

Motion  to  strike  out  testimony.  —  Motion  to  strike  out  testimonv  upon  the 

ground  that  the  testimony  and  the  oaths  thereto  are  fictitious  and  void,  that 
tne  direct  testimony  of  the  witnesses  is  fraudulent  and  inoperative,  and  that 
the  testimony  is  unauthorized,  and  does  not  properly  form  any  part  of  the 
record  or  of  the  proofs,  denied,  under  the  circumstances.  —  Fischer  r.  Hayes, 
U.  S.  Cir.  Ct  South.  Dist  N.  Y..  Fed.  Rep.,  March  29,  p.  86. 

Federal  practice  —  Reference  —  Judgment  —  Conflict  of  laws  — Promissory 

note —  Usury — Conversion —  Transfer  of  security . — The  Federal  courts  can 
refer  a  case  for  trial  upon  consent  and  render  judgment  upon  the  report  of 
the  referee.  A  promissory  note  will  be  controlled  by  tne  jurisdiction  in 
which  it  was  delivered;  and  the  rate  of  interest  and  all  penalties  for  usury 
shall  be  those  of  that  iurisdiction.  A  transfer  of  shares  which  are  held  as  a 
collateral  security  will  not  operate  as  a  conversion  unless  there  is  the  intent 
to  appropriate  the  stock.  —  Hiatt  v,  Griswold,  U.  S.  Cir.  Ct  Dist  Vt,  Rep., 
April  6,  p.  456. 

Clerk  — Judicial  determination  by  — Attacking  in  collateral  proceedings.  — 

Judicial  determination  of  a  clerk  of  court  in  accepting  a  bond  to  stay  execu- 
tion cannot  be  reviewed  in  a  collateral  proceeding.  A  bond  to  stay  execu- 
tion upon  a  judgment,  executed  after  ten  days  had  expired,  was  received, 
accepted,  approved,  and  recorded  by  the  clerk  as  of  a  time  within  the  ten 
davs.  Held,  that  the  action  of  the  clerk  in  so  doing  was  the  exercise  of 
judicial  power,  and  the  record  showing  it  done  within  the  ten  days  imported 
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■E.  —  Appurtenance  —  WaUr-Hght  —  Coneeyanee  by  m 
&.  watei^rlght  granted  in  groM  dues  nut  become  tachn 
M  l&nd,  Knd  to  a  mill  upon  and  for  which  it  is  aubseqtie 
itee ;  but  where  auch  wutcr  it  taken  and  applied  tu  run  : 
the  owner  of  the  power,  und  afterwards,  wnile  the  naif  r 
i  owner  conveys  the  premijes  by  metes  and  bounds,  with 
wnler'riglit,  it  will  puss  if  such  appears  to  have  been  I 
parties.— Bank  of  British  North  America  f.  Miller,  i 
r.,  fed.  Itep..  May  8.  p.  615. 

ion  upon  alienation,  —  A.  conveyance  in  fee-simple  canni 
idilion  in  restrnint.  of  alienation.  If  the  grantor  parti 
es  no  difference  that  the  conveyance  is  to  one  grantee  fo 
reraainder,  A  condition  in  restraint  of  alienation,  eith 
olunlary,  of  the  life-estate  is  void.  Land  conveyed  to  A 
inder  over  to  his  children,  with  a  condition  that  A.'s  UiU 
I  either  bv  bim  or  hU  creditors,  is  nevertheless  liable  to 
editors.  — McLeary  b.  EliJs,  Sup.  Ct.  Iowa,  Am.  L.  Reg 

-  Natural  discharge.  —  The  owner  of  an  upper  Held  c 
atherwise,  throw  otf  the  water  upon  the  Held  of  nii  owi 
i  injury.  The  natural  disc^hHri^emust  be  aufl'ered  by  the 
^an  be  added  bv  the  act  of  the  former. — To  m  pie  ton  c, 
nd.,  Kep.,  May  \,  p.  609. 

iIINCstration;  Contract;  Pabthkrship;  Statute  of 

-  See  CoKPORATioir;  Equity;  RKUovAt  or  Causes. 

F  Cavses.  —  Remocal  by  non-resident  defendant  after 
iefendant  to  open  dea-ee.  —  Under  the  Illinois  statute,  i 
daut  afainst  whom  publication  has  been  made  and  a  deer 
;ht  to  have  the  decree  opened  within  three  years,  and  whe 
spened  he  has  the  right  to  be  heard,  and  to  hiive  the  eque 

circuit    Court  of  the  Unif^H  Atnt^a     no  \f  thjk    Ant^re-a    h.,i< 

-  Barter  c.  Kemochah 
Ic  Jur.,  April  14,  p.  1< 
liirm  fur  removal  —Judgment  ei-roneout,  not  Boui,  —  In 
iVisconsin  upon  a  judgment  rendered  by  a  Michigan 
roduced  in  evidence  showed  that  the  defendant  had  mndi 

Ser  in  form  and  seasonable  in  time  for  the  removal  of  tl 
States  Circuit  CourL    The  ,Sute  court  refused  to  ri 
I  proceeded  to  render  the  judgment  sued  upon.     Hela 

of  the  Stale  court  was  erroneous  merely,  not  void.  — . 
Fire  Ins.  Co.,  Sup.  Ct,  Wis.,  Wis.  Leg.  N.,  April  7;  N. 
.  527;  Ch.  Leg.  N.,  April  B,  p.  24K, 
aee  compani/ —  Winding  up  —  Status  of  reeeicer. — Afle; 
leen  taken  in  Missouri  to  wind  up  the  Hflairs  of  an  insur 

the  superintendent  of  insurance  bad  taken  possession  of 
legun  in  a  State  court  in  Louisiana  tu  restrain  the  recoiv 
from  interfering  with  the  assets  of  tlie  company  in  Lou' 
lat  the  same  might  be  declared  a  trust  fiind  for  the  bee 
ders  residing  in  the  latter  Sute.  This  cause  was  remt 
>urt  Held,  that  the  superintendent  of  insurance  becanit 
w  the  legal  successor  of  the  corporation,  and  was  in  legal 
inent  of  the  Louisiana  litigants  at  the  time  their  -"■•• 
and  be,  being  a  citi^n  of  Missouri,  was  entitled  V 


inent  of  the  Louisiana  litigants  at  the  time  their 

"  "      "      IK »       . 
«  the  Federal  court,  and  require  citiKens  of  Louisiai 


:  court.  —  Life  Association  of  Am' 
Ct.,  West.  Ins.  Kev.,  April,  p.  817 :  Morr.  Trans.,  v 


OF    RECENT   CASE! 

he  time  of  auit  coma 
Vhere  the  record  in  tl 
e  the  requisite  citiiensl 
id  in  this  regard  so  a> 
Jentrsl  R.  Co.,  U.  S.  C 
iliirch  29,  p.  1 ;  Col.  L 
lecised  Sfatuta.  —  Th 
i,  giving  A  right  of  acti 
'  ail  election  to  sti  offii 

of  nn  action  for  an  o1 
J.,  Uny  7,  p.  370. 
teereal  —  Stcond  trial. 
;,  ordering  that  an  acci 
uinol  be  removed  to  tl: 
bweeUer,  U.  S.  Sup.  C 
'■  —  COnfiitling  dteition 
f  error  out  of  United  i 
State  court  over  a  cai 
ion  and  bond  for  remo' 
cnit»e  haa  been  remo' 
onflict  the  decision  of 
igs  are  nut  >ufliciont  tt 
:ourt  is  not  stayed  pen 
>vh1.  This  ia  effected 
he  State  court.  A  wr 
ne  Court  upon  proceei 
stay  of  procoediiigs; 
Bao'k  0.  Dodge.  Sup.  I 

■ion  of  bill  filed  in  Stn 


gmotit  need  n 

«t,  O.  S.  Cir.  CL  Wes 

1  rfu;m(B.  — The  clai 
efeiidanl,  should  fix  tl 
te  a  CHuse  from  the  S 
re  Mho.  Co.  d.  Broder 

fore  lemice  or  appear 
suing  process  or  aervit 


of  expreaa  eon 
i  shsriff.held  s 
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rhera  wai  evidence  tending  to  ahow  that  the  money  wu  sent  pur- 
previoui  arrangement  to  repay  plaintiff  for  advaticea  made  by 
1  as  evidence  tending  to  ahuw  that  it  waa  forwarded  to  be  used  in 
9  for  M.  &  L.  HeCa,  thai  the  appearance  given  to  the  transaction 
I  testified  to  by  bolb  the  consignor  and  consignee,  as  being  in- 
s  payment  of  plaintiff's  advance*,  wsa  not  conclusive  upon  the 
though  it  might  have  been  as  to  the  parties  thereto,  and  ii  verdict 
leiidant  would  not  be  disturbed.  —  Nicholson  v.  Dyer,  Sup.  Ct, 
W.  Rep.,  April  23,  p.  615. 


-  See  Trust  BB. 

tdUional  salt — Tranafrr  by  vendtt  —  Rteovery.^  A  vendee  in 
of  personal  property  under  a  conditional  bhIb  can  convey  no  bel- 
>D  his  ovn.  Wbera  a  vendor  in  u  conditional  eale  shows  no  laches 
[  hii  claim  to  the  properlv  sold,  he  may  recover  it  from  a  bona 
iser.  —  Blackwell  o.  Walker,  U.  S.  Cir,  Ct.  Eaat  Dlst.  Ark,,  Rep., 
3.  416. 

-  Title  ofinruKtnt  purehasrr  —  Stoppage  in  trajinta  —  Attaching 
-Where  property  acquired  bv  fraud  haa  been  delivered  to  au 
irchaaer  from  the  vendee  for  value,  the  vendor  cannot,  as  against 
iBjer,  reclaim  iL  Property  in  tninait  to  a  ^udulent  vendee  may 
id.  While  Che  right  of  stoppage  in  iraiuUu  continuee,  the  vendor 
n  property  for  fraud  as  against  attaching  creditors  of  the  vendee. — 
iming,  U.  S.  Cir.  Cu  East.  Dist.  Mo.,  Rep.,  April  6,  p.  45B. 

!  HI  tramittt  —  Storage  b^  carrier  aa  agent  —  Evidence.  —  An 
dor  may  reclaim  goods  while  tn  trantitu  ;  but  if,  after  arrival  at 
if  destination,  they  are  stored  by  the  carrier  as  the  agent  of  the 
the  right  of  stoppage  is  terminated.  Although  a  partv  will  not 
>d  to  impeach  the  general  reputation  or  impugn  the  credibility  of 
ness,  he  may  prove  the  truth  of  any  particular  fact  by  other  com- 
imony  In  direct  contradiction  of  such  witness.  —  Clapp  f.  Peck, 
WB,  Rep.,  April  e,  p.  462. 

•nal  tale  —  Liability  of  vendee.  ^~Y\a.iTit\S  sold  a  horse  to  defead- 
condition  that  it  should  be  tried  by  him  for  eight  dayg,  and 
,  lbs  end  of  that  time  if  defendant  did  not  think  it  suitable.  The 
in  defendant's  stable  within  the  eiKht  daya,  but  without  fault  of 
y.  Plaintiff  having  brought  an  action  for  the  price  of  the  horse 
%  sold  and  delivered:  held,  that  the  action  was  not  maintainable.  — 
Barnes,  Eng.  High  CU  JuiL,  C,  P.  Oiv„  Am.  L.  Beg.,  April,  p.  MO. 


iee  Jdbisdiction;  Mobtqaoi. 

See  BAinu  asd  Bakkixo;  iHauRuicE  (Live};  Liuitatiohb. 
Obligation  of  deputy-theriff  to  scree  and  return  lummons  —  Pro- 
refusal  to  do  so.  —  Under  the  laws  of  Wisconsin,  a  deputy-sheriff 
eceived  a  summons  to  serve  is  under  legal  obligation  to  serve  and 
same,  with  his  certificate  of  service  thereon,  to  the  person  whose 
ibscribed  to  the  aummans.  If  such  deputy  neglect  or  refuse  to 
«tum  the  same,  he  may  be  proceeded  against  fur  misconduct  in 
eglect  of  duty,  by  an  order  to  show  cause  why  he  should  not  be 
or  his  misconduct  in  the  Hrst  instance  i  and  an  order  requiring 
te  such  return  need  not  be  flnt  obtained.  —  Heyman  v.  OunDine- 
Ct.  Wis.,  Wis.  Leg.  N.,  April  21.  p.  220;  N.  W.  Rep..  April  16, 

rACBMBtTT;   JuRISDKTnOK. 
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nnd  Rgerit  Df  the  on 
bv  the  vendee:  het 

2aie  out  of  tho  HtM 
Leg.  N.,  April  28, 

■.gen  —  Agtncy  —  In 

u  stock-broker  to  dei 

I  knows  no  other  p 
ipnl  and  iigeiit.  but  i 
msRction.     In  such 

II  the  broker  Ihc  m 
is  not  altered  by  th 

LCt  on  coming  of  age 
hizky  V.  De  Haven. 

for  'itock  in  which 
tie  differences,  is  a  ( 
lid  money  for  hia  j 
unL  — Smith  V.  Th 


1  Jo'nit  mortgage  to 

hiiaed  Innd.  ret-'eivii: 
e  llieir  joint  notes 
lorl^Hge  on  the  enlii 
pi'lled  W  pitv  the  w 
paying  off  toe  enci 
ated  to  tlie  rif;hta  c 
ge  for  the  money  pi 
common  ii  obiii^d 
\>  own  interest  there 
bill  for  coatribiitioi 
encumbrance,  he  w 
impgon  v.  Ourdinei 


Het  —  Ignaranci:  of 
?« is.  —  Defend Bnt  '. 
full  behind  in  his  a< 
liciency  and  «fturw« 
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P/ational  fmnis  —  Taxation  of  dtpoiilf  —  Diacloiure  of  depoti- 
itelion  bfi  Federal  court.  —  A  national  bank  may  be  compelled 
tbe  numea  of  iM  deposiiura,  and  the  ntiiuunt  ot  their  depngits, 
rder  of  a  Stale  court,  with  a  view  to  ascertain  araount  aubjecl  to 
nd  a  Federal  court  cannot  bv  injunction  stay  auch  proceedings. — 
nal  Bank  r.  Hughes,  Ked.  K«p„  Hay  IT.  p.TST. 
ard  must  asseii  track  and  rolling-tlock  of  railvtayi —  Whafi» 
itck  for  taxing  jjujTJoaes.  — Under  the  Illinoia  revenue  law.  th« 
awer  to  a»sess  railroad  track  and  nilling-stock  uf  railway  com- 
■nferred  upon  the  board  "f  equalization,  and  therefore  ftr'aaaesa- 
e  tuwnahip  nssessor  ia  void.  Land  held  and  in  actual  use  bv  • 
nipany  for  aide-track*.  Bwitche*.  and  turnouts  must  be  regarded 
le  meaning  of  the  revenue  law  ai  a  part  of  the  right  of  way,  noU 
g  it  may  have  machine-shops,  depots,  round-houses,  ai>d~  other 
iires  thereon,  uecessury  foi  the  successful  use  of  the  road,  — 
id  Alton  R.  Co.  r.  The  People  ei  rel.  Dennison,  Sup.  Ct  1H.,  Ch. 
pril  16.  p.  264 ;  Week.  Jur..  March  31,  p,  966. 

provementi — Ateeaamtnta—^  Mnrah  land) — Coiaiiiutvmal  law  — 
n  of  alatulea  ^  Bill  of  Rigkta  —  LiabilUy  of  tenant  for  asiitaa- 
to  tenancy.  —  Where  a  considerable  tract  of  land  owned  by  difl'er- 
is  In  acondition  precluding  cultivation  on  account  of  moistura 
<w,  which  could  be  relieved  by  embankments  and  drains,  it  U  k 
ich  public  interest  us  will  justify  the  levy  of  assessments  upon  tb* 

the  requisite  improvements.  Ever;  statute  which  autboriui 
.  upon  the  owners  for  the  improvement  of  their  landa  should  be 
atrued :  and  if  capable  of  two  constructions,  one  in  accord  with 
er  in  violation  of  the  Dill  of  Kiahls,  it  should  receive  the  Ibrmer. 
there  was  no  power  to  seize  the  goods  of"a  tenant  for  unpaid 
I  made  before  his  possession  began.     Such  an  assessment  is  not  to 

1  by  the  same  rule  as  a  tax  under  the  general  tax-lnw Ruther- 

nes,Sup.  CL  Pa.,  Kep.,  May  4,  p.  619. 

-  Extmpfinn  from  taxation  —  Penmyhania  statute.  —  The  act  of 
870,  pro^'ided  that  State  and  nationil  hanks,  upon  the  payment 
one  per  cent  upon  their  capital  stock  nt  par,  should  be  exempt 
icr  taxation,  field,  constitutional,  and  not  repealed  by  the  Con- 
1ST4.  It  is  perfectly  competent  for  the  Lej^islature,  where  tha 
'es  a  fair  equivalent,  to  Commute  for  taxes  upon  property  under 
■  --*■ — ■    bank,  owning  and  occupying  a  bank  buildinf  '- 


arily  —  Exemption  fro 

1  aa  purely  charitable,  s  _  

the  Hospital  of  the  Urothera,  notwithstanding  thut  it  Ukes  pa^ 

it  devotes  all  it  receives  from  such  piitientt  to  iiav  thr  expensea 
lO  are  poorer  and  unable  to  pav,  is  b)  be  regnrd<'i[  as  "  used  for 
irelv  charitable,"  and  its  buildfng  and  grounds  are  eiempt  from 

Alerian  Brothers'  Hospital  v.  Powers,  St.  Louis  Ct.  App.,  Uh. 
pril  30. 

on  of  taxing  poaer  —  Potp*/'  cannot  be  exercised  fo  impair  obliga- 
•■aett.  —  While  it  ia  truf  that  the  tnxing  {wwer  belongs  ejioltt- 
10  legialative  department  of  a  State,  and  when  delegated  to  a 
'11.  NO.  a.  23 
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[>n  maybe  revoked  by  the  ICKiaUture,  vet  "uc 
<  so  exercised  bs  to  impnir  the  obligation  of  i 
poralion  or  their  means  of  enforcement,  Ai 
of  1B70  preacribing  certain  modes  of  obtainini 
ninst  New  Orleins.  and  the  ■ubwquent  act  o 
city  creditors  a  compromise  by  which  the  on 

0  l>e  determined  by  lot.  and  repealing  the  pu 
'  a  tux  to  pay  the  cliiimeuf  those  creditors  whi 
nise  otTered,  are  invnlid.  in  so  far  as  they 
It  of  the  contracts  existing  at  the  time  of  the 

compel  tba  levy  of  a  special  tax  to  pav  a  debt 
'lilted  Sutes  D.  City  of  New  Urieans,  U.  S. 

No.  2. 

!  boadfi  bu  SiiiU  —  Subteqaeni  enactyneni  —  In 

1  net  of  the  Legislature  of  Yireiinia.  it  was  de 
bonrls  which  were  payuble  to  bearer  should 
Axes  due  the  State,  and  should  be  so  exprec «< 
'  the  LeKislutiire  ennctpd 

I  that  cullBClorsihoiild  <ledi 
sons  who  did  not  own  bund 
it  was  invidid.  One  cinimi 
1  foe  a  mandamui  lo  enfor' 
jiiilgcs  of  that  court  were  v\ 
ed;  SO  the  BppliFati''>n  was 
'd,  that  there  was  ituoh  a  tli 
fiewed  bv  the  Federal  Supr 
no  loiiseV  re^ardi'd  in  thii-c 
Ureeiihow,  Alb.  L.  J„  Mar 

qunn  clauaiim  —  Ai-Hclf.^ 
uad  eommutiOHtrs— S/ntii 

for  a  t«wn-nieeting  indiea 
iiijincss  to  be  arted  on.  A' 
sessary  towii-otfirers  for  the 
lO  appointment  of  road  cum 
>  or  act  anylhinj:  thereon." 
proceed  to  choose  commisii 
eact.  and  the  comnii«ione 
;lnse  in  performance  .>f  Iht 

Mass.  L.  Rep..  April  6. 
ure  of.  —  (Vhere  One  wroiii 
(  another,  and  mandfnotut 
ket.  he  is  liable  in  dami 
.-isiid  Statutes  of  Wisconsin, 
ive  acquired  by  reason  of  i 
:ture  or  the  value  thereof  in 
1  possession  of  ihn  trespass! 
:  provided  no  altidnvitof  "  i 
ntute.  —  Uaseltine  i\  Muslie 

in  —  Deed)  —  Errreiat  of 
of  general  rights  of  propert; 

f  of  very  recent  date,  are  co 

possession  in  law.  It  is  n 
onphL     The  rule  of  damai 

aclalm  of  title,  is  the  vali 
mber.  —  Arijolainger    v.W 
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Trust.  —  Resulting  trust  from  conversion  of  money  by  administrator  into 
Land. — Where  an  administrator  uses  money  of  the  estate  to  procure  title  to 
Ijiiids  for  the  benefit  of  the  heirs,  they  may  adopt  his  act  and  claim  the  land ; 
and  in  a  suit  by  the  conservator  of  one  of  them  to  set  aside  a  sale  of  such 
heir's  portion,  the  party  in  possession  will  not  be  allowed  to  sot  up  in  defence 
that  the  administrator  had  no  right  to  make  the  investmentf  and  that  such 
heir's  claim  is  only  for  his  share  of  the  money  so  invested.  —  Dodge  v.  Cole, 
advance  sheets  9^  III.  339. 

Equitable  conversion —  Heirs  to  sue  for  conveyance  of  title  —  Defendant, 


in  consideration  of  the  conveyance  of  an  encumbered  estate,  covenanted  that 
he  would  pay  off  the  indebtedness  out  of  the  estate,  and  if  any  money  or 
land  remainei]  after  payment  of  the  indebtedness,  he  would  convey  one-iSfth 
part  thereof  to  parties  named  in  the  covenant.  Heldj  that  a  trust  was 
created  and  the  beneficiaries  acauired  an  estate  in  the  land  to  the  extent  of 
one-fifth,  contingent  upon  the  sale  of  all  the  lands  and  upon  the  sufficiency 
of  the  lands  to  pay  the  debts.  During  the  trusteeship,  defendant,  as  the 
result  of  certain  judicial  proceedings  and  compromises,  and  by  mortgaging 
the  estate,  acquired  a  conveyance  to  himself  from  lien-holders,  etc.,  to  por- 
tions of  the  estate.  Heldj  that  the  title  thus  acquired  by  him  enured  to  the 
beneficiaries  in  the  proportion  of  one-fifth.  To  change  the  quality  of  land 
to  money,  there  must  be  a  clear  intention  to  that  effect ;  otherwise  the  prop- 
erty retains  its  original  character.  The  ancestor  of  plaintiff  having  acquired 
the  interest  of  the  beneficiaries:  held^  that  his  heirs,  and  not  the  administra- 
tor, were  the  proper  parties  to  sue  for  a  conveyance  of  the  title.  — Janes  v. 
Throckmorton,  8up.  Ut  Cal.,  Pac.  Coast.  L.  J.,  April  2,  p.  242. 

Trustee. — Description  in  instrument  as  trustee  notice  to  —  Liberty  of  party 
creating  trust  to  rescind,  —  The  plaintiff's  son,  to  whom  she  hacl  intrusted 
a  receipt  for  bonds,  for  the  purpose  of  settling  a  claim  under  it  in  her  favor, 
and  also  with  liberty  to  use  it  for  his  own  benefit  with  defendant,  to  the  ex- 
tent of  $750,  transferred  said  receipt  (which  was  issued  to  him,  as  appeared  i 
on  its  face,  as  trustee)  to  defendant  as  security  for  the  discharge  of  an  obliga-  t 
tion  entered  into  by  him  for  the  future  payment  of  $1,650.     Held,  in  an  j^ 
action  to  recover  the  value  of  the  bonds,  pluintiff  having  disaffirmed   the 
tmnsaction,  and  offered  to  return  the  securities  surrendered  by  defendant  to 

the  ?(on  at  the  time  of  the  adjustment,  that  as  the  receipt  contained  no  terms  ;. 

rendering  it  negotiable,  title  to  it  could  not  be  acquired  by  defendant  in 

violHtion  of  the  authority  given  by  plaintiff,  and  the  son  being  described  as  *• 

trustee,  was  notice  that  he  held  it  for  the  benefit  of  some  other  person ;  so  I 

that  plaintiff  had  the  right  to  rescind  what  had  taken  place,  and  aemand  the  *. 

.securities  belonging  to  herself.  —  Swan  v.  Produce  Bank  of  City  of  New  ' 

York,  Daily  Reg.,  April  4. 

Contracts  of  trustee  —  Liability.  —  A  trustee  is  liable  upon  any  contract 

he  may  make  for  the  benefit  of  the  estate,  although  he  makes  the  contract 
as  trustee,  under  an  order  of  court,  for  the  sole  benetit  of  the  estate  and  with 
actual  notice  to  the  other  party.  Only  by  express  agreement  on  the  part  of 
the  other  party  to  look  to  the  trust  fund  alone  for  payment  can  the  trustee 
be  relieved  from  personal  liabilitv.  —  Gill  v.  Carmine,  Ct.  App.  Md.,  Rep., 
April  6,  1881. 

Unitkd  Statks  Treasurer.  —  Salary  of  assistant  —  Commissions,  —  While 
the  act  of  1842  allows  an  officer  having  a  fixed  salary  to  receive  additional 
pay,  —  "extra  allowance  or  compensation,"  —  the  act  of  184ti  contains  no 
such  reservation  in  favor  of  assistant  treasurers  of  the  I'nited  States.  As  to 
those  officers,  the  statute  expresslv  forbids  them  from  receiving  "  any  commis- 
sion, pay,  or  perquisite  for  any  official  service  of  any  character  or  description 
whatever,"  and  this  is  the  law  to-day.  The  above  provisions  would  not 
avail  should  Congress  by  subsequent  enactment  allow  assistant  treasurers 
to  receive,  outside  of  their  fixed  salaries,  commissions,  pay,  or  perquisites  for 
extra  servicea.  But  in  view  of  the  established  policy  of  the  government,  as 
shown  in  the  cited  statutes,  the  act  of  1864  should  not  be  construed  as  a 
departure  from  that  policy.     Its  language  does  not  clearly  indicate  an  inten- 
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h 

Ven-i>or*s  Lien.  —  Purchase-money  due  in  instalments  —  Sale  to  satisfy  first  ■ 

instalment.  —  Where  a  vendor  who  has  conveyed  an  absolute  estate  in  the  | 
land    procures  a  judgment  upon   past-due  instalments  of  purchase-money, 

and  sells  under  execution,  he  cannot  for  instalments  due  thereafter  assert  a  i 

vendor's   lien. —  Dickerson  v.  Eby,  Hup.  Ct.  Mo.,   Cent  L.  J.,  April    16,  * 

p.  S46.  I 


Waiver  of —  Burden  of  proof —  Technical  objection  first    raised  upon 


—  Misconduct  of  co-executor  —  Suit  of  co-executor — Uniting  causes  of 
action.  — The  plaintiff,  as  executor  of  Geors:e  J.  Price,  sues  defendant  indi- 
vidually, and  as  sole  acting  executor  of  his  father  (who,  with  plaintiff,  was  co- 
executor  of  said  Price),  for  an  accounting  and  damages  and  other  relief, 
charging  misconduct  in  relation  to  said  estate  on  the  part  of  defendant  since 
the  death  of  his  father,  and  setting  up  that  the  widow  and  children  of  plain- 
tiff's testator,  to  whom  said  testator  devised  the  income  of  his  estate  during  his 
children's  minority,  the  principal  to  be  then  paid  to  them,  are  still  living  and 
of  full  age.  Held,  that  an  executor  has  a  right  to  call  his.  co-executor  to  ac- 
count in  a  suit  in  equity,  and  a  foreign  executor  may  be  held  amenable  to 
like  authority,  to  prevent  either  a  complete  or  partial  failure  of  justice,  de- 
fendant being  accountable  for  his  testator's  misconduct  to  the  extent  of  the 
latter's  assets  in  his  hands.  As  the  causes  of  action  stated  in  the  complaint 
all  arise  out  of  one  transaction,  —  the  alleged  breach  of  trust  of  defendant's 
testator,  —  they  have  not  been  improperly  united,  —  Price,  Exr,,  v.  Brown, 
Sup.  Ct»  N.  Y.  (in  equity),  Daily  Reg.,  April  1. 

—  Devise — Residuary  clause  — Executor's  account  —  Validity  of  order  of  Pro- 
bate Court.  —  A.  devised  his  home  farm  to  G-.  W.,  with  all  the  stock,  grain, 
and  farming  utensils  on  the  same  at  the  time  of  the  testator's  death.  He 
likewise  devised  to  his  son  J.  his  Yorkville  farm,  with  all  the  stock  and 
farming  utensils  thereon  at  the  time  of  his  death.  6v  a  residuary  clause  he 
devised  both  real  and  personal  property  not  before  disposed  of  to  J.  When 
he  died,  there  was  a  quantity  or  wool-clip  of  the  previous  year  stored  in  the 
dwelling-house  on  the  farm.  Held,  that  it  passea  to  the  residuary  legatee. 
The  will  gave  to  the  widow  one-third  of  the  profit  of  his  real  estate.     The 


reply.  —  Where  the  vendor  of  land  takes  collateral  security  for  the  payment  1 

of  the  purchase-money,  the  presumption  is  that  the  vendor's  lien  is  waived,  [ 

and  the  burden  is  upon  him  to  show  the  contrary.     A  merely  technical  ob-  ■ 

jection,  that  a  case  is  not  triable  de  novo  because  the  court  below  has  not  cer-  i 

titled  that  the  record  contains  all  the  evidence  offered  as  well  as  introduced, 
it  being  evident  that  the  case  does  not  contain  it  all,  ought  not  to  prevail 
where  it  is  presented  for  the  first  time  upon  reply. —  Kendrick  tj.  Eggleston, 
Sup.  Ot.  Iowa,  N.  W.  Rep.,  May  14,  p.  210.  i 

I 

—  See  Bills  and  Notks. 


Verdict.  —  See  Champerty. 

W^AOER.  —  See  Stock-Broker. 

W^AOEs.  —  See  Deckdent*8  Estate. 

W^AivER.  —  See  Contract. 

Warehou-seman. — See  Bailment. 

W^iLLS.  —  Legacy  of  bonds — Construction.  —  Where  a  testator  gave  his 
daughter  $50,000  in  government  and  other  securities,  "during  her  natural 
life,  with  the  express  condition  that  at  her  death  it  shall  descend  and  be- 
come the  property  of  and  be  used  by  the  children  of  his  deceased  son :  " 
held,  that  this  was  a  legacy  of  money,  and  the  ordinary  intention  being  to 
give  the  life- tenant  the  enjoyment  of  the  income  and  to  preserve  intact  for  i 

the  remainder-men  the  body  of  the  bequest,  and  it  not  being  manifest,  from  "J 

the  language  used  by  testator,  that  he  intended  to  dispense  with  all  safe- 
guards and  to  wholly  confide  in  the  legatee  for  life,  the  primary  legatee  * 
should  give  security  for  the  fund  if  she  desires  to  enjoy  its  personal  posses- 
sion.—  I)e  Rivas  v.  De  Herques,  Sup.  Ct.  N.  Y.,  Daily  Reg.,  March  81. 
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Wills  — Continued. 


devisee,  are  not  to  be  considered  charges  upon  real  estate  unless  the  inten- 
tion of  the  testator  so  to  charge  them  is  expressly  declared  or  fairly  to  be  in- 
ferred from  the  will.  Liens  by  implication  are  not  favored  by  law.  The 
intention  to  charge  ought  not  to  be  one  of  conjecture  or  mere  "probability, 
and  is  not  to  be  inferred  solely  from  the  fact  that  the  land  is  devised  to  the 
person  who  is  directed  to  pay  the  annuity.  In  such  case,  by  accepting  the 
devise,  the  devisee  becomes"  personally  liable  for  the  paynnent  of  the  an- 
nuity. It  is  a  charge  on  him  in  respectof  the  land  devised,  and  not  a  charge 
on  the  land  itself.  —  Clayton  ».  Owens,  Owens  v,  Clayton,  Ct  App.  Md.,  Md. 
L,.  Rec,  April  2. 

Devise  in  **fee^imple  absolute  "  —  Powers  of  executor.  — A  testator,  in  the 


sixth  item  of  his  will,  gave  and  devised  "all  the  residue"  of  his  estate,  real 
and  personal,  not  otherwise  disposed  of  in  previous  provisions  of  the  will,  to 
his  grandchildren,  in  certain  proportions,  "in  fee-simple  absolute."  Other 
portions  he  gave  to  trustees  for  each  of  his  daughters  living  at  his  death,  to 
hold  the  portion  of  each  in  severalty  in  trust  during  the  life  of  such  daugh- 
ter, and  to  receive  the  rents,  issues,  and  profits,  and  apply  the  same  to  her 
use  during  her  life,  etc.  In  the  ninth  item  the  testator  cfirected  the  execu- 
tors, as  soon  after  his  deccMse  as  might  be  done,  to  make  division  of  all  his 
estate  provided  for  in  the  sixth  item  into  as  many  equal  parts  as  he  should 
leave  children  and  issue  of  decoised  children  him  surviving  (one  part,  how- 
ever, for  the  issue  collectively  of  each  deceased  child),  and  the  executors 
were  required,  on  such  division  being  made,  to  allot  and  distribute  the  equal 
parts  by  writing,  under  their  hands  and  seals,  among  the  persons  entitled  ' 

thereto.  By  the  tenth  item,  "for  the  purpose  of  carrying  out  any  part  of 
the  provisicms"  of  his  will,  the  testator  gave  to  his  executors  "full  power 
and  authority  to  convoy  in  fee-simple  absolute,  or  otherwise,  in  their  dis- 
cretion, all  or  any  portion  "  of  his  real  estate,  "and  to  execute  and  deliver 
all  proper  deeds  and  instruments  in  writing  therefor."     Held,  that  notwith-  - 

standing  the  devises  "  in  fee-simple  absolute  "  in  the  sixth  item,  and  ihe  pro-  • 

visi<»ns  for  division  and  further  assurance  of  title  contained  in  the  ninth  • 

item,  and  notwithstanding  the  tenth  item  specifies  authority  only  to  "con-  > 

vey."  yet  the  executors,  nevertheless,  were  clothed  with  full  power  and 
authority  to  sell  and  convey  "  in  lee-simple  absolute,  or  otherwise,  in  their 
discretion,  all  or  any  portion  "  of  the  testator's  real  estate. — Hamilton  t?.  ' 

Hamiltcm,  Sup.  Ct.  111.,  Ch.  Leg.  N.,  April  2. 

Decise —  Whether  subject  to  expenses  of  building  on  other  lots.  —  Where  ! 

a  testator  devised  to  his  nephew,  subject  to  testator's  debts  his  wife's  annuity  « 

for  life,  and  the  building  of  certain  houses  on  his  vacant  lots,  the  rents  of  * 

certain  property  until  he  should  become  thirty  years  of  age,  when  he  should 
have  such  property  in  fee-simple,  subject  thereafter  only  to  its  pro  I'ata  pay- 
ment of  any  debts* against  the  testator's  estate  created  either  by  him,  or  his 
executor  by  his  directions,  and  his  wife's  aimuity  during  her  life,  and  in  a 
subsequent  part  of  the  will  stated,  "  I  mean,  *  ♦  *  when  I  have  said 
the  fee-simple  of  all  the  property  herein  named,  I  mean  the  fee-sinple 
title  —  the  complete  and  perfect  title,"  and  then  gave  directions  for  building 
five  or  six  houses  on  his  vacant  lots  in  a  certain  order,  as  fast  as  sufficient 
sums  might  be  realized  from  the  rents  and  profits  of  his  property,  all  of 
which  houses  were  to  be  built  at  the  common  expense  of  all  his  property, 
and  it  appeared  that  the  testator  had  erected  a  portion  of  the  buildings  be- 
fore his  death,  and  a  reasonable  time  had  elapsed  to  have  erected  the  others 
before  the  nephew  arrived  at  the  required  age,  and  that  the  widow  was  then 
dead,  it  wasAcW,  that  the  nephew  took  the  property,  on  arriving  at  the  age 
of  thirty  years,  subject  only  to  the  debts  of  the  testator,  and  those  created  by 
the  executor^,  existing  at  that  time,  and  that  the  property  was  not  liable  for 
debts  contracted  by  the  executors  after  that  time  in  the  erection  of  houses.  — 
Caruthers  v.  McNeill,  Sup.  Ct  III.,  advance  sheets  97  III.  829. 

Writ  of  EaaoR.  —  See  Practice. 
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THERN  LAW  REVIEW 


N.  S.]     St,  Louis,  August,  i88i,       [Number  3. 


OF  PARTIES  WHO  ACQUIRE  AN  INTER- 
^T  IN  LAND  SUBJECT  TO  A  LIEN. 

from  its  very  nature,  binds  the  entire  estate  on 
s  a  chaise,  and  alTects  every  part  thereof  equally, 
pect  it  is  immaterial  whether  the  lien  arises  from 
;e,'  or  a  judgment,'  or  a  charge  under  a  will,'  or 
a  vendor's  lien.*  Therefore,  if  the  lien  is  a  charge 
parcels,  it  binds  each  parcel  equally ;  and  if  the 
e  owned  by  different  persons,  who  are  in  equali 
must  contribute  proportionately  to  discharge  the 
ice.*  A  few  examples  will  illustrate  what  is  meant 
n  equali  jure.  If  two  persons  who  are  severally 
ind  join  in  a  mortgage,  each  must  contribute  equally 
5  payment.'  If  tenants  in  common  give  a  mort- 
1  joint  debt,  for  the  payment  of  which  both  are 
ble  as  between  themselves,  and  afterwards  make 
of  the  land  between  them,  the  part  held  by  each 
ble  with  its  proportionate  part  of  the  debt.'  If  a 
o  creates  a  lien  on  his  land  dies,  leaving  several 

.yon,  I  Johns  Ch.  447  ;  Mevej's  Appnl,  4  Penn.  80. 

g  V.  Beirne,  la  Leigb,  394;  Clovei  f.  Dickenton.  5  Jobnt.  Ch. 

oil.  403;  Nailei  v.  Stuilcy,  10  Se^.  &  R.  450. 

'■  Estate,  I  Penn.  367. 

.  Aipinwall,  1  N.  V.  iiq;  Blight  f.  Bulk,  6  B.  Uod.  193. 

s  Case,  3  Coke,  1 1  b ;    Hoy  v.  Bramball,  19  N.  J.  Eq.  563 ;  Allen 

lass.  47;   Parkman  v.  Welch,  36  Mass.  331. 

1.  Muii,  5  Rawle,  51 ;  Hubert's  Case,  3  Coke,  1 1  b. 

'.Casey,  37  PeoD.  471. 
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plied  obligation  on  the  part  of  the  donor  to  make 
complete  by  applying  his  other  property  to  extin- 
e  lien.'  If  the  owner,  instead  of  making  an  absolute 
nee,  executes  a  mortgage  upon  one  parcel,  it  is 
that  the  transaction  raises  an  implied  contract 
ct  the  mortgage,  for  the  same  reason  that  a  sale 
n  implied  contract  to  protect  an  absolute  convey- 
rhe  fair  inference  from  the  loan  is  that  the  borrower 
to  protect  the  lender.'  If  the  subsequent  lien 
of  a  judgment,  then  his  obligation  to  protect  it 
om  that  general  obligation  which  the  law  lays  upon 
an  to  devote  his  property  to  the  discharge  of  his 
s.}  The  obligation  to  protect  a  mechanic's  lien 
om  an  implied  undertaking  to  devote  the  property 
ity  for  the  lien  by  consenting  to  the  erection  of  the 

examination  of  the  various  modes  in  which  a  subse- 
iterest  may  be  acquired  in  the  property  shows  that 
it  of  a  subsequent  purchaser  or  encumbrancer  to 
m  arises  from  a  contract,  either  express  or  implied, 

an  obligation  created  by  law.  If  the  owner  also 
;  debt  that  is  secured  by  the  lien,  this  may  consti- 
additional  reason  why  his  interest  alone  should  be 

to  satisfy  the  lien ;  for  it  is  but  reasonable  that  a 
roperty  should  be  first  applied  to  the  payment  of  his 
its.>     But  it  is  manifest  that  the  right  is  not  limited 

ert'i  Cue,  3  Coke.  11  b;   Howud  Ire.  Co.  f.  Halsey,  S  N.  V.  371 ; 

df.  565;  Gaikill  f.  Sine,  13  N.  J.  Eq.  400;  Thompson  v.  Mamy, 

.  104;  Cummiog  v.  Cammiog,  3   Geo.  460;  Cooper  v.   Bigly,   13 

;  HarriioD  v.  Gnerin,  17  N.  J.  Eq.  319. 

York  Life  Ids.  and  Triul  Co.  v.  Milnor.  I  Barb,  01.353;  Messerveyv. 

Hill  Ch.  567 ;  Ritch  v.  Eicbelberger,  13  Fla.  169;  Hastings'  Case, 

S'- 

York  Life  Ina.  and  Tnut  Co.  c.  Milnor,  t  Barb.  Ch.  353 ;  Cooper  v. 

Vlich.  463;  Cowdeo'i  Eiiaie,  1  Peno.  367. 

ilton  V.  Schwebi,  34  Md.   107;  Kenny  v.  Gage,  33  Vt.  307;  The 

rheaUe,  3  Browne  (P>.),  1S4. 

en's  Cmc,  3  Coke,  11  b;    Iglchirl  d.  Crane,  42  111.  161;  Lock  v. 

t  III.  166;  Nailer  o.  Sualey,  la  Serg.  &  R.  450;  Morrison  v.  Bcck- 

Moa.  73;   Massiet;.  Wilson,  16  Iowa,  390;  Blackledge  f.  Nelson,  a 

>Ji  Cooper  v.  Bigly,  13  Mich.  463. 
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10  equity  to  call  upon  the  vendor  for  protection  until 
:ompIied  with  his  agreement.  The  contract  changes 
ity,  and  makes  his  part  liable  to  the  extent  that  he 
Limed  the  payment  of  the  prior  lien.  Instead  of 
ng  the  amount  to  be  paid,  the  purchaser  may  buy 
merely  subject  to  the  lien.     In  such  case  the  lien 

a  common  charge  upon  the  entire  property,  and  is 
aid  by  the  vendor  and  purchaser  according  to  the 

value  of  the  part  held  by  each.'  The  mere  fact, 
r,  that  a  covenant  of  warranty  excepts  the  lien  does 
rive  the  purchaser  of  his  equity  as  against  the  vendor, 
iveyance,  so  far  as  the  lien  is  concerned,  is  a  convey- 
:hout  warranty,  but  it  is  not  a  conveyance  subject  to 
ic  duty  or  burden.  The  purchaser  merely  takes  the 
I  the  remaining  property  will  suffice  to  pay  the  lien, 
5  not  lose  any  of  his  rights.*  If  one  lot  is  sold  at 
ale  under  a  junior  judgment '  or  mortgage,*  the  pre- 
n  is  that  the  purchaser  only  bids  the  value  of  the 
if  redemption  and  takes  it  subject  to  the  prior  lien. 
Iits  are,  therefore,  the  same  as  if  he  had  bought  the 
ivate  sale  on  the  same  terms,  and  each  lot  must  bear 
ortionate  part  of  the  lien.  If  different  parties  pur- 
:veral  parcels  at  a  judicial  sale,  each  must  contribute 
ien,  without  regard  to  the  date  or  order  of  his  pur- 

But  if  a  debt  is  secured  by  a  mortgage  on  one  lot 
idgment  that  is  a  lien  on  another  lot,  a  party  who 
e  equity  of  redemption  at  a  sale  under  an  execution 
nior  judgment  acquires  only  an  interest  subject  to 

V.  Bntmhall,  19  N.  J.  Eq.  74,  563 ;  Harrison  v.  Gaerin,  27  N.  J. 
Iriicoe  V.  Power,  47  III.  447  ;  Stillman  v.  StiUman,  21  N.  J.  Eq.  ia6. 
et  V.  Biglf,  13  Mich.  463 ;  Slater  r.  Breeie,  36  Mich.  77. 
»ler  v.  Kooni,  30  Penn.  333 ;  Tajrlor  v.  Buselt,  3  N.  H.  394;  ChiN 
Brown,  ■  Vt.  38;  Brown  v.  Worceittr  Bank,  49  Uasa.  47;  Burger 
4  Md. — .  CoHira,  Miami  Exporting  Co.  v.  Bank.  Wright.  349) 
olsom,  14  Ohio,  3*5;  ManhaU  v.  Moore,  36  111.  331;  Wood*  v. 
45  Barb.  60Z. 

il  Life  In*.  Co,  V.  Banghmm,  84  N^  J-  Eq.  44 ;  Dodda  v.  Snyder, 
Centra,  Cooper  v.  Bigly,   13  Micb.  463,  Sibley  v.   Baker,   13 

y'l  Appeal,  4  Penn-  So. 
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ives  him  no  notice  thereof.'  If  a  subsequent  iona 
liaser  puts  his  deed  on  record  before  the  recording 
ed  of  a  prior  purchaser,  he  is  entitled  to  precedence 
prior  purchaser,  for  be  has  a  right  to  rely  on  the 
I  of  the  title  as  shown  by  the  record;  and  agcording 
e  is  the  first  purchaser,  and  entitled  to  the  equity  of 
urchaser.'  But  if  the  subsequent  purchaser  has 
the  prior  purchase,  he  takes  subject  to  it  although 
Lits  his  deed  on  record.^  If  the  first  purchaser  takes 
n  of  his  lot,  this  is  constructive  notice  to  a  subse- 
rchaser  of  his  equitable  rights.*  But  an  unrecorded 
It  between  a.  mortgageor  and  mortgagee  to  release 
upon  the  payment  of  a  certain  sum  will  not  affect 
:ics  of  the  purchasers,  as  against  each  other,  unless 
:  notice  thereof.' 

who  merely  acquire  the  rights  of  the  owner  are  sub- 
1  the  equities  to  which  he  was  subject.  If  he  dies, 
and  descends  to  his  heir,  the  latter  takes  it  charged 
equity  in  .favor  of  the  first  purchaser  or  encum- 
br  the  heir  sits  in  the  scat  of  his  ancestor.  Et  ktgres 
ipse  tt  filius  est  par  patris^  If  a  subsequent  pur- 
one  lot  has  notice  of  a  prior  purchase  of  another 
ikes  it  subject  to  the  equitable  lien  in  favor  of  the 
haser;  for  he  cannot,  at  his  own  mere  volition,  dis- 
impair  the  equity  of  another  of  which  he  has  notice. 
1  both  have  an  equity  as  against  the  vendor  to  have 
discharged  from  the  prior  lien,  yet  the  first  pur- 
laving  the  prior  equity,  is  preferred.  Where  the 
ire  equal,  the  maxim,  Qui  prior  est  in  tempore  potior 
re,  prevails.  In  this  respect  it  may  be  said  of  the 
nt  purchaser  with  notice,  as  is  said  of  the  heir,  that 

V.  Ramage,  iS  Ohio,  439;  Leib  v.  Stribling,  $1  Md.  185. 

rge  Int.  Co.  v.  Bell,  11  Barb.  54;  Chwc  v.  Woodbnry,  60  Mas*. 

ra.  Ellison  v.  P«c>rc,  39  Batb.  333. 

:  V.  Keat,  89  Mass.  17. 

meur  v.  Lynch,  1  Paige,  300;  Root  v.  Collins,  34  Vt.  173. 

rti>.  Crane,  4J  I1L  361. 

t's  Case,  3  Coke,   lib;  Harvep  v.  Woodboute,  Sel.  Gas.  Ck.  3, 

V.  Fryer,  4  Paige,  4;. 
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lave  the  prior  liens  cast  upon  the  last  purchaser, 
Jie  latter  had  no  notice  of  the  prior  purchase.' 
fccn  purchasers  who  have  notice  of  the  respective 
:ach  other,  the  date  of  the  conveyance  is  prima 
:inie  when  the  equitable  right  accrues,  but  it  is  not 
If  a  purchaser  contracts  for  the  purchase  of  a 
tually  pays  for  it,  he  is  preferred  to  a  subsequent 

although  the  conveyance  to  the  latter  may  be 
)int  of  time.'  This  equity  arising  from  priority  of 
s  not  affected  by  the  fact  that  the  money  is  not 

after  other  lots  have  been  purchased  and  paid  for 

if  it  is  paid  in  good  faith.' 

iiitable  right  to  protection  is  not  confined  to  the 
aser,  but  extends  to  each  successive  purchaser  as 

subsequent  purchaser.  Thus,  for  instance,  if  a 
10  owns  three  acres  of  land  that  are  subject  to  a 
3ne  acre  to  A.,  and  then  afterwards  sells  another 
,  and  then  sells  the  remaining  acre  to  C,  and  each 

purchaser  has  notice  of  the  prior  purchases,  the 
;  chai^eable  in  the  first  instance  with  the  lien  as 
th  B.  and  A.,  because  when  he  purchases  he  takes 
:harged  with  the  lien  in  preference  to  the  land 
)!d  to  A.  and  B.«  If  the  title  to  a  lot  which  has 
;  sold  vests  again  in  the  vendor,  it  becomes  the 
ind  for  the  payment  of  the  prior  lien,  and  if  the 
in  sells  it,  it  takes  its  place  in  the  order  of  liability 
time  of  the  second  and  not  from  the  time  of  the 
A  purchaser  at  a  sale  under  an  execution  against 
;rely  gets  the  rights  of  the  heir.* 
ht  to  protection  is  not  personal  to  the  first  pur- 
t  attaches  to  the  land,  and  follows  it,  into  whose 
ver  it  may  come.'     But  the  equities  of  the  respec- 

'.  Stodn,  I  De*.  Eq.  314. 

.  Howard,  I  Paige,  ai8 ;  GouTemeur  v.  Lf  nch,  3  Paige,  300. 

leur  P.  Lynch,  a  Paige,  300;  Root  v.  CoUini,  34  VL  1J3. 

f.  DickcnsoQ,  S  Johni.  Ch.  235;  /.  e.  9  Cow.  403. 

v.  Spalding,  45  Barb  603. 

'.  Chandlei,  59  111.  466. 

1  o.  Hanelis.  i  N.  J.  Eq.  413. 
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ser  first  buys  the  interest  of  one  tenant  in  com- 
:,  and  afterwards  buys  the  interest  of  the  other, 
a  complete  title  from  both,  and  is  entitled  to  pro- 
ame  as  if  both  had  joined  in  a  common  deed.' 
quent  purchaser  or  encumbrancer  desires  to  have 
of  the  prior  lien  regard  his  equitable  rights,  he 
m  notice  thereof;  for  such  holder,  in  dealing  with 
imply  exercising  his  dominion  over  his  own  prop- 
ith  this  he  may  do  as  he  pleases,  unless  he  has 
Jie  rights  of  another  will  be  thereby  prejudiced. 
>und  to  ascertain  whether  any  interest  has  been 
the  land  subsequent  to  his  lien,  for  he  has  a  right 
that  the  title  remains  the  same  as  it  was  when  he 
i  lien;  and  if  any  loss  arises  from  his  conduct  in 
ie  lien,  it  must  fall  on  the  subsequent  purchaser 
ancer,  on  account  of  their  negligence  in  leaving 
It  of  the  subsequent  equitable  right.  The  only 
vill  impose  upon  him  an  obligation  to  regard  the 

actual  notice  or  notices  of  facts  sufficient  to  put 
uiry.  A  record  of  a  subsequent  judgment'  or 
s  not  constructive  notice  to  him,  for  a  record  is 
to  those  who  acquire  a  subsequent  interest. 
Ider  of  the  prior  lien  has  no  notice  of  the  acqui- 
y  subsequent  interest  in  the  land,  he  will  not  lose 

executing  a  release  of  any  part  of  the  land, 
e  part  so  released  may  be  primarily  chargeable 
1  in  favor  of  a  subsequent  purchaser  or  encum- 
n  such  case  he  can  only  be  compelled  to  give 

'.  Marselil,  I  N,  J.  Eq.  413. 
iug;h  V.  HilUrd,  1  Johni.  Ch.  409. 

Wood,  91  Mrse.  80;  Cooper  v.  Bigly,  13  Mich.  463;  Malte- 
■;  41  111.  Ito;  Iglehart  f.  Crane,  42  III-  ^St;  Biinie  v.  Main, 
;tuyTes»Dl  V.  Hall,  1  Barb,  Ch.  151 ;  Howard  Ins.  Co.  v.  Hal- 
'l;  I.  t.  4  Sandf,  565;  Taylor  v.  Maris,  5  Rawle,  51;  Deui- 
.».  4  Wis,  307  i  Hoy  V.  Bramball,  19  N,  J.  Eq.  563 ;  Blair  v. 
\.  Eq.  II9J  Stuyvcsant  v.  Hone,  1  Sandf.  Ch.  419;  King  t>. 
lodt  Ch.  19a;  Van  Ordcn  v.  Johnson,  14  N.  J.  Eq.  376;  Mc- 
lie  Bank,  3  McLeao,  587. 
Cnapp,  6  Paige,  35 ;  Patty  v.  Pease,  8  Paige,  ^^^ ;  Howard  Ini. 

8  N,  Y.  J71;  /.  t,  4  Sandf.  565;  Taylor  v.  Maris,  5  Rawle, 
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^gee,  he  is  fully  protected  when  he  is  allowed  to 
lied  out  of  the  proceeds  of  that  part  of  the  land 

his  mortgage.  Beyond  that,  he  has  no  right  to 
le  holder  of  the  lien  may  not  deal  with  it  in  any 

pleases.  The  holder  may,  therefore,  release  his 
other  part  if  he  is  content  to  look  only  to  the  sur- 
lay  remain  after  the  claim  of  the  mortgagee  has 
^d  out  of  the  tot  that  is  subject  to  the  mortgage.' 

arising  from  a  release  is  never  enforced  when 
ice  of  the  holder  is  bound  by  a  prior  equity,  — 
jce,  by  an  agreement  to  release  a  prior  purchaser,* 
reement  to  release  a  lot, —  in  case  he  did  not  ad- 
alance  on  the  lien,  where  he  took  alien  for  a  sum 

he  actually  advanced.'     A  person  who  acquires 
tfter  the  release  has  no  ground  on  which  he  can 
I  account  thereof.* 
binds  two  lots,  the  holder  has  the  right  to  elect 

will  resort  first  for  payment,  if  he  needs  more 
satisfy  his  debt{  but  if  he  has  notice  that  another 
est  therein,  it  is  his  duty  to  so  use  his  power  as 
cessarily  injure  the  rights  of  the  other.  Sic  utere 
tm  tton  ladas>  In  the  case  of  a  purchase,  if  the 
ser  is  entitled  to  a  prior  equity,  it  is  his  duty  to 

in  the  inverse  order  of  alienation.'     If  the  first 

HcCunui,  14  Wii,  307, 
1  V.  Bamej,  I  Vt  aS. 
a  c.  Johoion,  14  N.  J.  Eq.  376. 
.  Rice,  8  Me.  157. 
Cue,  10  Witts,  51. 

-io,  I  Johni.  Ch.  447 ;  Clowei  v.  DickeosoD,  5  Johni.  Ch.  335 ; 
3;  Skeel  V.  Spraker,  8  Paige,  i8>;  Slouey  v.  Shuttz,  1  Hill 
1  V.  Micklin,  i  Dr.  ft  Wal.  6ai ;  Farmers'  Loan  and  Tnist  Co. 
Paige,  ]6ii    Ferguson   v.   Kimball,    3    Barb.    Ch.  616;    Ex 

4  Denio,  S54;  Shannoa  v.  Marselis,  i  N.  J.  Eq.  413;  Britton 
.J.  Eq.  115;  Winters  v.  Anderson,  6  N.  J.  Eq.  31;  Keenc  e. 
.  Eq.  398;  Lyman  v.  Ljman,  3a  VL  79;  Gates  v.  Adams,  14 
e  V.  Allstsdt,  4  Gratt.  3S4;  Holden  v.  Pike,  34  Me.  437; 
unf,  31  He.  63;  Commercial  Bank  v.  Wesiero  Reserve  Bank, 

Bradley  ».  Geoi^,  84  Mass.  392;  Kilborn  v.  Rabbins,  90 
«rge  V.  Wood,  93  Mass.  41;  Cowden's  Estate,  1  Penn.  367; 
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re,  and  the  amount  so  paid  will  be  an  extinguish- 
ike  amount  on  the  mortgage.'  But  if  the  mort- 
in  such  a  case,  have  passed  into  the  hands  of  a 
older  for  value,  the  sale  must  be  in  the  inverse 
e  nation.' 

uent  encumbrancer  has  an  equitable  right  to  pro- 
same  as  a  subsequent  purchaser.  But  there  is 
ice  between  them  :  that  a  subsequent  purchaser 
to  have  the  lot  protected,  while  a  subsequent 
:er  is  only  entitled  to  have  his  interest  in  the  lot 
If  the  debtor  still  owns  the  other  lot,  the  encum- 
y  require  the  holder  of  the  prior  lien  to  proceed 
that  lot,  in  accordance  with  the  established  prin- 
lity  that  where  one  person  has  a  lien  upon  two 
nother  has  a  lien  upon  only  one  of  the  two,  the 
:t  proceed  primarily  against  the  fund  upon  which 
as  no  lien.'  In  such  case  no  injustice  is  done, 
:  debtor  is  entitled  to  the  surplus  that  may  remain 
ots  after  satisfying  both  liens.  But  if  the  debtor 
nother  an  interest  in  the  other  lot,  the  rule  cannot 
I,  because  that  person  also  has  an  equity  to  be 
f  it  can  be  done  without  prejudice  to  the  para- 
ts  of  the  prior  encumbrancer.  If  the  owner,  for 
ves  a  mortgage  on  one  lot  and  then  sells  the 
lie  excess  of  the  value  of  the  lot  so  mortgaged 
tmount  of  the  mortgagt^must  be  applied  to  the 
nt  of  the  prior  lien  before  the  premises  conveyed 
baser  can  be  resorted  to  for  that  purpose.*     If 

SlarmoD,  So  III  396. 

Aihol.  2  Atk.  444;  Swift  v.  Conboy,  11  Iowa,  444;  HamillOD 
.  Md.  107;  Ramsey'*  Appeal,  i  Walls,  zaS;  Fowler  v.  Barkt- 
|.  164;  Trowbridge  v.  HarlesloD,  Walk.  (Mich.)  185;  Iglehart  v. 
161 ;  York  and  Jenej  Steamboat  Ferry  Co.  v.  AiiociBlei  of 
opk.  Ch.  460;  McLean  v.  Lafayette  Bank,  3  McLean,  587; 
as,  18  Mil*.  113;  Swigert  v.  Bank,  17  B.  Hod.  168:  Warren  v. 
.530. 

:  Rand,  11  Paige,  59;  LaFatge  Fire  1di.  Co.  v.  Bell,  31  Barb. 
Pancoati  v.  Duvall,  16  N.  J.  Eq.  445. 
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Hicient  as  that  which  he  is  required  to  forego.'  If 
>  another  lot  will  involve  him  in  litigation,'  or  im- 
idanger  his  rights, ^  or  require  him  to  encounter 
nent,  expense,  or  delay,*  he  cannot  be  compelled 
)  it,  but  the  party  holding  the  subsequent  interest 
)ff  the  debt  and  take  upon  himself  the  burden  of 
:he  lien  against  the  other  lot.  For  this  purpose  he 
the  lien  assigned  to  him,  or  be  subrogated  in  place 
ditor,  and  thus  have  the  benefit  of  his  lien.'  But 
act  that  the  land  lies  in  another  State  is  no  reason 
■editor  may  not  be  required  to  resort  to  it.* 
irior  lien  consists  of  a  judgment,  no  one  but  the 

a  lawful  control  of  a  sale  under  the  execution; 
las  notice  of  tlie  rights  of  the  party  who  holds  a 
t  interest,  he  must  exercise  his  authority  in  such  a 

not  to  prejudice  those  rights.  If  the  party  ten- 
he  amount  due  upon  the  judgment,  it  is  his  duty 
the  money  and  return  the  execution  satisfied  by 
to  protect  his  right.'  If  he  receives  notice  of  the 
henation,  and  is  requested  to  sell  in  the  inverse 
request  is  one  which  he  is  bound  to  respect.*  If 
s  sold  under  a  proceeding  in  equity,  the  order  of 
>e  fixed  by  the  decree.'     In  such  a  case,  if  justice 

done  in  any  other  way,  the  whole  land  may  be 
le  proceeds  distributed  according  to  the  rights  of 

,  Wrigbt,  14  Rich.  Eq.  13Z;  Evertion  v.  Booth,  19  Johni.  486. 
'.  Birlisdale.  H«rp.  Eq.  164;  Walker  v.  Covir,  I  Rich.  (n.  s.) 
,  Wright,  14  Rich.  Eq.  131;  Goodwin  v.  Sute  Bank,  4  Dewia. 
-cial  Baok  v.  Weatern  Reserve  Bank,  II  Ohio,  144;  Davis  v. 
Mils.  506. 

t;.  Booth,  19  Johns.  4S6:  Clarke  v.  Bancroft,  13  Iowa,  320. 
.  Snyder,  44  III.  53 ;  Commercial  Bank  v.  Western  Reserve  Bank, 

Vance,  4  Litt.  169. 

I  Jer^>ey  Steamboat  Ferry  Co.  v.  Associates  of  Jersey  Co.,  Hopk. 

Eichelberger,  13  Fla.  169. 

^now  V.  Laineroui,  36  Wis.  626 ;  James  v.  Hubbard,  1  Paige,  laS. 

.  Glidden,  9  Wis.  46 ;  Aiken  v.  Minneapolis  and  St.  Paul  R.  Co., 
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le  obtains  control  of  the  prior  lien  and  sells  the 
I  to  protection,  he  may  be  compelled,  in  equity,  to 
lue  thereof.'  If  the  lien  creditor  directs  the  order 
d  becomes  a  purchaser  with  notice  of  the  order  of 
a  party  whose  lot  has  been  improperly  sold  may 
upon  paying  the  purchase-money.' 
nd  first  aliened  is  sold  under  the  prior  lien,  the 
has  a  right  of  contribution  against  the  subsequent 

if  he  was  entitled  to  protection.^  If  all  the  pur- 
re  bound  to  pay  off  the  lien,  then  the  one  whose 
en  sold  has  a  right  of  contribution  against  the 
This   liability   to   contribution   grows  out  of  the 

is  circumscribed  and  regulated  by  the  title. >  It 
nforced  either  by  an  action  at  law'  or  a  bill  in 
[n  the  latter  case  the  right  is  deemed  to  constitute 
le  lien  on  the  land,  which  may  be  sold  to  refund 

:s  are  bound  to  contribute  proportionately  to  dis- 
prior  lien,  they  must  contribute  in  proportion  to 
>f  the  part  held  by  each,  and  not  in  proportion  to 
The  value  is  taken  as  the  standard  because  the 
not  absolutely  personal,  but  according  to  the  in- 
ach  in  the  estate.'"  This  value  is  the  actual  value, 
e  price  paid  by  each  for  his  share,  for  the  contract 
le  vendor  and  the  purchaser  cannot  constitute  a 

/.  Dickenion,  g  Cow.  403;  s.  t.  5  Johni.  Ch.  135. 

Hnbbird,  I  Puge,  228. 

f.  O'Flahertf,  Lto.  &  Goo.  ttmp.  Plunk.  wSj   i.  c.  Beany,  61; 
ibard,  I  Paige,  228.     Centra,  Jabe  v.  O'Brim.  2  Humph.  34. 
«  Caie,  3  Coke,  1 1  b. 
V.  O'Flaherty,  sufra. 

V.  Lyoo,  10  John*.  3a ;  Slroud  v.  Casej,  37  Penn.  471 ;  Taylor 
***%.  3SS- 

r.  Hubbard,  I  Paige,  228;  McWilliami  v.  Myers,  to  Iowa,  315; 
iiett,  3  N.  H.  294;  Salem  v.  Edgerly,  33  N.  H.  46. 
.  Hubbard,  I  Paige,  128;  Igleharl  v.  Crane,  42  111.  261 ;  Nailer 
3  Serg.  &  R.  450. 

Rnddick,  2  Iowa,  423. 

.  Gale,  37  N.  H.  joi ;  Salem  v.  ^erly,  33  N.  H.  46 ;  Sterena 
John*.  Ch.  425.         • 
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WER  OF  THE  STATE  AND  NATIONAL 
'NMENTS  TO  REGULATE  AND  CONTROL 
DADS. 

lority  of  the  State  and  national  governments  to 
id  control  railroad  corporations,  and  to  prescribe 
of  charges  for  fare  and  freight,  is  a  subject  of 
growing  interest,  in  view  of  the  vast  multiplication 
jrporations  and  the  immense  power  and  influence 

:heir  beneficial  character  is  universally  admitted, 
Duntry  is  greatly  indebted  to  them  for  its  devel- 
id  enterprise,  yet,  being  great  monopolies,  their 
evil,  by  making  combinations  and  discriminations 
ing  to  extortions,  cannot  be  overlooked.  Unless  a 
hand  somewhere  exists,  clothed  with  authority  to 
egulations  and  limitations  for  their  government, 
1  was  intended  for  a  beneficent  purpose  may  be 
3  an  engine  of  oppression. 

ed  writer  in  the  Central  Law  Journal,*  after  an 
)n  of  the  authorities  in  reference  to  the  power  of 
over  these  corporations,  arrives  at  this  conclusion  : 
.te  legislature  has  the  power  to  prescribe  reason- 
num  chai^res  of  fare  and  freight  for  railway  corn- 
in  though  the  charter,  statute  law,  and  constitution 
>  reservation  of  power  in  the  legislature  to  alter, 
repeal  the  charter,  and  even  though  the  charter 
provides  that  the  company  may  demand  reason- 
ensation. 

Jge  Redfield  '  emphatically  insists  that  the  power 
ongress  to  regulate  and  control  all  railroads  which 
;rely  local,  and  which  do  not  confine  their  business 
:  jurisdiction  of  a  single  State,  by  virtue  of  the 
.  XII.,  p.  194-  '  13  Am.  L.  Reg.  (n.  g.)  i. 
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Is  extending  or  doing  business  over  two  or  more 

te- decision  in  the  Dartmouth  College  case,  it  is 
te  to  deny  that  the  grant  of  a  charter  to  a  private 
1  may  be  such  a  contract  as  will  be  held  invio- 
ist  any  alteration  or  interference  on  the  part  of 
quent  legislature.  But  even  in  that  case  it  was 
hat  the  term  "  contract "  should  be  understood  in 
it  limited  sense,  and  was  not  to  be  construed  as 
a  State  of  exercising  its  police  power  whenever 
for  the  public  good.'  Where  the  charter  reserves 
to  alter,  amend,  or  repeal  the  act  of  incorpora- 
little  difficulty  can  arise,  as  the  company  take 
er  knowing  their  rights  and  relying  on  the  good 
i  authority  whence  they  derive  their  existence, 
re  the  State,  in  express  terms  in  the  act  of  incor- 
:rants  specific  powers,  or  relinquishes  the  right  to 
y  way  of  fixing  or  supervising  the  rate  of  charges, 
:ertain  and  definite  exemptions  —  these  all  consti- 
itract,  and  cannot  afterwards  be  violated  or  im- 
any  subsequent  legislation.  Thus,  in  the  Bing- 
ridge  Cases'  it  is  said  that  "all  rights  which  are 
rainst  the  State  must  be  clearly  defined,  and  not 
inference  or  presumption ;  and  if  the  charter  is 
ut  a  power,  it  does  not  exist."  Whilst,  in  Wil- 
.ailroad  v.  Reid,^  the  Legislature  of  North  Carolina 
1  company,  and  in  the  charter  expressly  provided 
property  of  said  company  and  the  shares  therein 
[empt  from  any  public  chaise  or  tax  whatsoever." 
i  charter  the  company  proceeded  to  build  and 
road,  and  the  State  afterwards  attempted  to  levy 
t  a  tax  upon  the  same ;  but  the  court  held  that  the 
was  plain  and  unambiguous,  and  was  a  contract, 
tion  of  which  could  not  be  impaired.* 
;h  railroads  are  in  some  respects  private  corpora- 

irki  of  Hu-ihall,  C.  J.,  4  WhcaL  628.  3  13  W*ll.  164. 

75.  t  Humphrey  v.  Feg;ne»,  16  W«1L  144. 
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;tr  charters  is,  from  the  public  benefits  resulting 
I,  to  be  deemed  to  be  taken  for  public  use  within 
itutional  provision  upon  that  subject  And  it  is 
principle,  also,  that  counties  and  municipali- 
ermitted  to  appropriate  the  public  funds  to  aid  in 
ruction  of  railroads,  as  they  are  regarded  as  public 
:s,  and  the  money  is  therefore  expended  for  public 
;  whereas  it  is  illegal  to  bestow  the  public  money 
private  undertakings. 

,ds  thus  being  in  a  certain  degree  public  corpora- 
1  exercising  a  public  employment  as  common  car- 
r  must  in  a  certain  sense  be  subject  to  government 
>n.  Persons  or  corporations  pursuing  a  public 
ust  submit  to  reasonable  regulations,  when  such 
IS  become  necessary  for  the  public  good.  Under 
iple,  at  a  very  early  period  in  England  an  act  was 
rgulating  carriers,  and  fixing  the  price  they  were 
for  carriage ; '  and  it  has  been  the  constant  custom, 
lat  country  and  in  this,  to  regulate  common  carriers, 
harfingers,   innkeepers,   hackmen,  bakers,   millers, 


exercise  a  sort  of  public  office,  and 
es  to  perform  in  which  the  public  is  interested."* 
iiness  is,  therefore,  "  affected  with  a  public  interest 
e  meaning  of  the  doctrine  which  Lord  Hale  has  so 
tated.  But  we  need  not  go  further.  Enough  has 
leen  said  to  show  that  when   private  property  is 

0  a  public  use  it  is  subject  to  a  public  regulation."  ^ 
charter  of  the  Winona  and  St.  Peter's  Railroad 
a  provision  that  the  "  company  shall  be  bound  to 

ig^t  and  passengers  upon  reasonable  terms."  It 
that  to  convey,  and  charge  only  a  reasonable  com- 
for  the  carriage,  were  incidents  of  the  occupation 
the  company  was  authorized  to  engage,  and  that 
-■  nothing  in  the  charter  limiting  the  power  of  the 

1  Bouv.  Bac  Abr.  16a 

New  Jeney  Nav.  Co.  v.  MerchanU'  Bank.  6  How.  383. 
Mnnn  v.  IlUnoii,  94  U.  S.  130. 
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the  public  exigency  requires  it,  —  which  can  be 
'  in  consideration  of  providing  a  reasonable  com- 
therefor.  The  power  we  allude  to  is  rather  the 
wet — the  power  vested  in  the  Legislature  by  the 
ion  to  make,  ordain,  and  establish  all  manner  of 
le  and  reasonable  laws,  statutes,  and  ordinances, 
h  penalties  or  without,  not  repugnant  to  the  Con- 
as  they  shall  judge  to  be  for  the  good  and  welfare 
mnionwealth  and  of  the  subjects  of  the  same.  It 
easier  to  perceive  and  realize  the  existence  and 
f  this  power  than  to  mark  its  boundaries  or  pre- 
lits  to  its  exercise." ' 

iiedfield,  in  speaking  for  the  court  in  Vermont,  in 
Jiat  railroads  were  bound  by  certain  enactments 
gislature,  passed  subsequent  to  their  charters,  im- 
ion  them  duties,  restraints,  and  burdens  which  did 
»usly  exist,  said :  "  There  is  also  the  general  police 
the  State,  by  which  persons  and  property  are  sub- 
all  kinds  of  restraints  and  burdens  in  order  to 
e  general  comfort,  health,  and  prosperity  of  the 
the  perfect  right  in  the  Legislature  to  do  which  no 
:ver  was,  or,  upon  acknowledged  general  principles, 
le  made,  so  far  as  natural  persons  are  concerned, 
certainly  calculated  to  excite  surprise  and  alarm 
ight  to  do  the  same  in  regard  to  railways  should 
1  serious  question." ' 

lurt  of  Appeals  in  New  York  are  equally  explicit. 
le  of  the  Metropolitan  Board  of  Excise  v.  Barric,' 
ire :  "  The  necessary  powers  of  the  Legislature  over 
ts  of  internal  police  being  a  part  of  the  general 
egislative  power  given  by  the  Constitution,  cannot 
ivcn  away,  or  relinquished." 

ipreme  Court  of  Missouri  holds  that  corporations, 
ral  persons,  are  subject  to  those  laws  which  the 
r  prescribe  for  the  good  government  and  regula- 

'  The  Commonwealth  ».  Alger,  7  Cush.  84. 

■  Thorpe  V.  Rutland  and  BurtioctOD  R.  Co.,  17  Vl  140. 

'  34  N.  Y.  66;. 
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these  charters  are  to  be  regarded  as  contracts,  and 
.  assured  by  them  are  inviolable,  it  does  not  follow 
e  rights  are  at  once,  by  force  of  the  charter  con- 
noved  from  the  sphere  of  State  regulation,  and 
charter  implies  an  undertaking  on  the  part  of  the 
it  in  the  same  way  in  which  their  exercise  is  per- 
it  first,  and  under  the  regulations  then  existing,  and 
y,  may  the  corporators  continue  to  exercise  their 
lile  the  artificial  existence  continues.  The  obiiga- 
e  contract  by  no  means  extends  so  far ;  but,  on  the 
the  rights  and  privileges  which  come  into  exist- 
cr  it  are  placed  upon  the  same  footing  with  other 
ts  and  privileges  of  the  citizen,  and  subject  in  like 
0  proper  rules  for  their  due  regulation,  protection, 
'ment.  But  the  regulations  must  have  reference  to 
>rt,  safety,  or  welfare  of  society;  they  must  not  be 
:t  with  any  of  the  provisions  of  the  charter,  and 
t  not,  under  pretence  of  regulation,  take  from  the 
on  any  of  the  essential  rights  and  privileges  which 
er  confers.  The  charter  cannot  be  amended  under 
nee  of  the  exercise  of  this  power." 
;ries  of  cases  known  as  the  Granger  cases,  in  the 
Court  of  the  United  States,  are  important  and  in- 
and  establish  principles  which  have  been  strenu- 
oted  and  denied,  and  therefore  deserve  an  extended 
cular  notice.  In  the  first  of  these  important  cases,* 
titution  of  Illinois  adopted  in  1870  contains  certain 
IS,  in  Art.  XIII.,  in  reference  to  the  inspection  of 
d  the  storage  thereof  in  public  warehouses.  In 
General  Assembly  of  the  State  passed  an  act  "  to 
public  -warehouses  and  the  warehousing  and  in- 
of  grain  and  to  give  effect  to  Art,  XIII.  of  the 
;ion  of  this  State,"  in  which  public  warehouses 
ssified  wherein  grain  was  stored  in  bulk,  and  in 
le  grain  of  different  owners  was  mixed  together  so 
dentity  was  not  preserved.  The  act  provided  that 
rietor,  lessee,  or  manager  of  any  public  warehouse 
f'i  CoDit,  Lim.  576.  *  Munn  v.  Iltinoii,  94  U.  5.  113. 
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the  State,  where  the  judgment  was  affirmed  and 

istained.     They  then  sued  out  their  writ  of  error 

the  case  to  the   Supreme  Court  of  the  United 

se,  with  others  which  will  presently  be  referred  to, 
ed  very  ably  by  eminent  counsel,  and  was  held 
'isement  by  the  court  for  over  a  year.  The  decision 
ered  by  Chief  Justice  Waite,  who  ai^ued  the  ques- 
great  learning  and  research.  The  constitutionality 
ity  of  the  law  was  affirmed ;  and  the  following  propo- 
long  others,  may  be  adduced  from  the  opinion  of 

:  That,  under  the  powers  inherent  in  every  sov- 
a  government  may  regulate  the  conduct  of  its  citi- 
Lrds  each  other,  and,  when  necessary  for  the  public 

manner  in  which  each  shall  use  his  own  property; 
e  exercise  of  these  powers  it  has  been  customary, 
;  immemorial,  both  in  England  and  in  this  country 
first  colonization,  to  regulate  ferries,  common  car- 
kmen,  bakers,  millers,  wharfingers,  innkeepers,  etc., 
1  doing  to  fix  a  maximum  of  charges  to  be  made 
es  rendered,  accommodations  furnished,  and  articles 
t  when  the  owner  of  property  devotes  it  to  a  use 
the  public  has  an  interest,  he  in  effect  grants  to  the 
1  interest  in  such  use,  and  must,  to  the  extent  of 
rest,  submit  to  be  controlled  by  the  public  for  the 
good  as  long  as  he  maintains  the  use. 
this  judgment  Field  and  Strong,  JJ.,  dissented,  but 
r  six  judges  all  concurred  with  the  chief  justice  in 
iples  announced. 

cago,  etc..  Railroad  Company  v.  Iowa,'  the  corn- 
was  a  corporation  created  by  the  laws  of  the  State 
s,  and  was  the  lessee  of  the  Burlington  and  Missouri 
.ilroad  Company,  a  corporation  created  by  the  laws 
It  filed  its  bill  asking  for  an  injunction  restraining 
ney-general  of  the  State  of  Iowa  from  prosecuting 
inst  it  or  its  officers  under  the  provisions  of  an  act 

■94U.  s.  155. 
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I  ever  after  the  lease  exercised  the  power,  without 
if  the  right  to  do  so ;  that  in  the  exercise  of  such 
ad  fixed  and  adjusted  the  tariff  of  charges  for  the 
tion  of  persons  and  property  over  the  road  and  its 
with  a  view  to  furnishing  to  the  country  the  great- 
^s  for  transportation  and  the  lowest  rates  compati- 
he  duty  of  the  complainant  to  keep  the  road  in 
lition  and  repair,  and  provided  with  the  necessary 
;ight-houses,  machine-shops,  engines,  cars,  etc.,  to 
lemands  of  business,  and  to  provide  the  means  of 

the  expenses  of  operating  the  roads,  paying  the 
pon    the   indebtedness,    and    earning   reasonable 

for  the  stockholders ;  that  the  earnings  of  the 
:t  the  operation  of  the  tariff  so  established  had 
ly  adequate,  under  careful  and  economical  man- 
to  such  purposes ;  and  that  these  ends  could  not 
id  if  the  complainant  should  be  deprived  of  its 
iwful  right  to  fix  its  tariff  of  charges,  and  be  com- 
;onform  to  the  act  in  question. 
Further  charged  that  the  persons  who  loaned  the 
th  which  the  road  and  branches  were  built  and 

and  to  secure  the  repayment  of  which  the  bunds 
;ages  were  executed,  did  so  in  reliance  upon  the 
jf  the  road  to  refund  and  repay  the  money  so 
d  in  the  full  confidence  and  belief  that  the  right 
npany  to  fix  and  control  the  tariff  of  charges  for 
tion  would  never  be  denied  or  interfered  with, 
herefore  insisted  that  the  act  referred  to  impaired 
ition  of  the  contract  between  the  State  and  the 
I  and  Missouri  River  Railroad  Company,  and 
hat  company  and  its  stock  and  bond  holders,  and 
he  Burlington  and  Missouri  River  Railroad  Com- 
the  complainant. 

iwer  admitted  most  of  the  allegations  of  the  bill, 
)  that  the  Burlington  and  Missouri  River  Railroad 

either  by  the  charter  or  the  laws  of  Iowa,  had 
ive  right  and  power  to  fix  its  rates  of  fare  or  tariff 
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corporations  are  beyond  any  effective  State  control ; 
;ss  Congress  possesses  this  power,  then  there  is 
jatc  means  capable  of  regulating  these  companies 
gaged  in  the  conveying  of  freight  and  passengers 
gh  routes  comprehending  different  States.  State 
res  have  no  power  to  build  or  control  highways 
ritbin  their  own  limits  and  for  the  purpose  of  doing 

within  their  own  jurisdictions.  As  was  said  by 
I.  J.,  in  the  leading  case  of  the  Bank  of  Augusta  v. 

It  [the  corporation^  exists  only  in  contemplation 
,nd  by  force  of  law;  and  when  the  law  ceases  to 
and  is  no  longer  obligatory,  the  corporation  can 
existence.  It  must  dwell  in  the  place  of  its  crea- 
i  cannot  migrate  to  another  sovereignty."  This 
has  been  frequently  repeated,  and  has  now  become 
ily  accepted  in  the  American  courts, 
lowever,  will  not  prevent  corporations  from  carrying 

business  in  other  States,  as  they  are  generally 
to  do  so  on  the  ground  of  comity,  and  they  may 

be  sued  in  whatever  jurisdiction  they  may  have 
ons ;  but  in  the  case  of  railways  or  highways  oper- 
itinuous  lines  through  several  States,  this  power  of 
;s,  acting  only  within  their  own  immediate  limits,  is 
^adequate  to  meet  the  required  emergency. 
e  terms  of  the  national  Constitution  the  power  of 
(  in  regard  to  interstate  commerce  —  that  is,  com- 
ctween  different  States,  whether  two  or  any  other 
—  is  most  unlimited.  The  third  clause  of  the  eighth 
\rt.  I.,  provides  that "  the  Congress  shall  have  power 
Lte  commerce  with  foreign  nations,  and  among  the 
itatcs,  and  with  the  Indian  tribes." 
provision  of  the  Constitution  has  been  frequently 
le  courts  in  a  variety  of  forms,  and  has  been  search* 
i  elaborately  discussed.  It  is  a  power  exclusively 
1  Congress,  and,  whenever  exercised  by  that  body, 
es  all  regulations  on  the  subject  by  the  States. 

>  13  Pet.  519,588. 
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Miller,  on  the  circuit,  expounded  the  commercial 
yf  the  Constitution,  with  reference  to  its  bearing  on 
Is,  with  that  clearness,  force,  and  vigor  which  charac- 
lis  productions.  The  whole  argument  on  this  point 
:ogent  and  forcible  that  it  is  transcribed  without 
nent.  "The  power  to  regulate  commerce,"  he  said, 
;  of  the  most  useful  of  all  those  confided  to  the  Fed- 
i^emment,  and  its  exercise  has  done  as  much  to  create 

foster  that  community  of  interest  which  constitutes 
ingest  bond  of  nationality  as  the  exercise  of  any 
>ower  belonging  to  the  general  government.  The 
f  this  power  was  one  of  the  strongest  necessities 
ed  to  the  formation  of  the  Constitution.  The  clause 
ays  received  at  the  hands  of  the  courts  and  of  Con> 
construction  tending  liberally  to  promote  its  benefi- 
ject.  The  power  to  regulate  commerce  is  a  power 
ilate  the  instruments  of  commerce.  In  the  case 
ley  V.  Board  of  Wardens,"  the  court  say  that  'the 
:o  regulate  navigation  is  the  power  to  prescribe  rules 
formity  with  which  navigation  must  be  carried  on. 
nds  to  the  persons  who  conduct  it  as  well  as  to  the 
lents  used,'  Navigation  is  here  spoken  of  as  one 
subjects  of  legislation  included  within  the  power  to 
e  commerce.  In  this  view  of  the  subject  Congress 
sed  statutes  regulating  steamboats,  their  construction, 
ents,  officers,  and  crews,  prescribing  qualifications  of 
nd  engineers,  hmiting  the  number  of  passengers  they 
irry,  and  laying  down  the  signals  they  shall  use  in 

each  other,  and,  in  short,  has  prescribed  a  minute 
ir  building  and  navigating  those  vessels.     The  right 
his  depends  wholly  upon  the  power  vested  in  Con- 
>  regulate  commerce,  and  has  never  been  disputed, 
ligation,  however,  is  only  one  of  the  elements  of  com- 

It  is  an  element  of  commerce  because  it  affords 
ms  of  transporting  passengers  and  merchandise,  the 
»nge  of  which  is  commerce  itself.     Any  other  mode 

•  11  How.  316. 
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le  wisdom  of  uur  fathers.  But  are  we  to  remit  the 
able  part  of  that  commerce  again  to  the  control 
tes,  and  to  all  the  consequent  vexations  and  bur- 
fi  the  States  may  impose  through  whose  territories 
e  carried  on?  And  must  all  this  be  permitted 
ne  carrying  is  done  by  a  method  not  thought  of 
Constitution  was  framed. 

yself,  I  must  say  that  I  have  no  doubt  of  the  right 
ss  to  prescribe  all  needful  and  proper  regulations 
induct  of  this  immense  traffic  over  any  railroad 
voluntarily  become  part  of  one  of  those  lines  of 
communication,  or  to  authorize  the  creation  of 
s  where  the  purposes  of  interstate  transportation 
}  and  property  justify  or  require  it." 
jinion,  so  admirable  in  statement  and  strong  in 
met  the  unqualified  approval  of  Judge  Dillon, 
ted  the  case  and  appended  a  note  to  it. 
estion  was  afterwards  fully  considered  in  the  Su- 
Lirt  of  the  United  States,  in  the  case  of  the  State 
ax,'  where  it  was  held  that  a  statute  of  a  State 
a  tax  upon  freight  (carried  by  railroad)  taken  up 
;  State  and  carried  out  of  it,  or  taken  up  without 
and  brought  within  it,  was  repugnant  to  that 
of  the  Constitution  of  the  United  States  which 
lat  Congress  shall  have  power  to  regulate  com- 
li  foreign  nations  and  among  the  several  States  and 
Indian  tribes.  Said  Strong,  J.,  in  delivering  the 
f  the  court:  "The  rule  has  been  asserted  with 
rness,  that  whenever  the  subjects  over  which  a 
regulate  commerce  is  asserted  are  in  their  nature 
>r  admit  of  one  uniform  system  or  plan  of  regu- 
y  may  justly  be  said  to  be  of  such  a  nature  as 
exclusive  legislation  by  Congress.  Surely,  Irans- 
of  passengers  or  merchandise  through  a  State, 
ine  State  to  another,  is  of  this  nature.  It  is  of 
mportance  that  over  that  subject  there  should  be 
'egulating  power;  for  if  one  State  can  directly 
'  IS  Wall.  131. 
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iitly  grown  to  must  aUrming  proportions,  namely : 
slidation  of  the  valuable  trunk  lines  throughout  the 
untry,  and  their  lateral  branches,  in  the  hands  of  a 
/iduals.  This  concentration  of  the  immense  power 
corporations,  wielding,  as  they  do,  not  only  millions, 
Ireds  of  millions  of  capital,  places  the  whole  trans- 

and  communication  of  the  country  virtually  under 
Ltrol.  The  people  by  whom  most  of  these  roads 
ered,  and  for  whose  benefit  they  were  built,  are  left 
ly  at  their  mercy ;  and  their  past  history  has  shown 
'  will  even  defy  the  government  itself.  What  is 
he  railroads  is  equally  applicable  to  the  telegraph 
!S.  Being  mainly  controlled  by  the  same  owners, 
e  it  in  their  power  to  give  the  people  just  such  in- 
;   as   they  see   fit,  and   suppress  what  they  deem 

to  their  interests, 

iment  regulation,  founded  on  justice  and  fairness,  is 
dy  for  these  evils.  Whilst  these  evils  may  not  be 
ly  alarming  extent  at  present,  it  must  be  remem- 
It  it  is  in  the  nature  of  powerful  monopolies  to 
[:roachment3  on  the  rights  of  others,  and  the  time 
e  when  a  direct  contest  will  ensue  between  the 
sts  on  the  one  side  and  the  people  on  the  other, 
le  great  tribune  of  the  people  —  some  second  Jack- 
II  arise,  and  the  political  strife  which  took  place  in 
ict  over  the  old  national  bank  will  be  reenacted, 
■eased   bitterness,  but   with  a  like   result  —  the  tri- 

thc  people. 

J  of  these  facts,  would  it  not  be  infinitely  better  to 
it  once  to  enact  some  equitable  and  uniform  sys- 
sgulation  that  will  be  fair  and  Just  to  all. 

David  Wagner. 
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itury  Blackstone  has  been  reprinted  ■and  reedited 
n  students  in  almost  countless  editions,  while  the 
in  of  Judge  Wilson's  lectures  '  can  only  be  found 
est  corners  of  a  few  old  libraries  by  the  curious 

0  is  alone  likely  to  look  for  them.  They  were 
hrough  part,  at  least,  of  a  second  winter  (1791-2), 
scontinued,  under  circumstances  that  are  not  ex- 
lis,  but  which  point  only  too  plainly  to  the  lack 
interest  in  them  by  the  students  of  the  day. 

7  a  very  similar  attempt  was  made  in  New  York 
law  school  under  the  auspices  of  Columbia  Col- 
^oung  lawyer  who  had  just  remove'd  to  the  city, 
active  practice  the  ingratitude  or  lack  of  appre- 
he  country  neighbors,  who  had  refused  by  a  con- 
ajority  to  send  him  to  Congress.  Other  lawyers 
milar  experiences  since,  but  they  have  not  all  of 

1  a  solace  so  innocent,  an  employment  so  useful 
:  upon. law.  He  was  defeated  here,  too  ;  at  least, 
i  never  got  beyopd  the  initial  course.  He  may 
msoled  by  the  reflection  that  he  had  succeeded 
han  Judge  Wilson  at  Philadelphia.  He  would 
ive  been  greatly  flattered,  if  not  surprised,  then, 
:hat  he  would  be  remembered  by  the  American 

that  eminent  man.  Thirty  years  later,  in  the 
lis  reputation  as  a  judge,  he  failed  again  to  win 
m  of  a  class  of  students  as  a  lecturer.     But  he 

lectures,  and  lived  to  see  the  Commentaries  on 
Law,  by  James  Kent,  quoted  with  the  highest 
Westminster  Hall,  as  well  as  in   the  courts  of  his 

y- 

Iwelt  on  these  two  examples,  although  the  facts 
niliar  to  many  of  my  hearers,  because  they  seem 
nphasize  the  point  which  I  wish  most  of  all  to  in- 
ere  —  i.e.,  that  this  country  did  not  then  need, 
ceded,  does  not  now  need,  law  schools  of  a  mere 
type,  imitations  of  even  the  best  foreign  models. 

»  FhiUddphU,  1804.     3  vols.,  8vo. 
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ing  by  the  law  rarely  attended  them.  .They  be- 
the  ornaments  of  the  profession, 
epoch  may  be  dated,  with  as  much  precision  as 
iges  ever  can  be,  from  the  year  1859;  for  in  that 
wo  moat  successful  schools  of  the  country,  in  point 
rs,  were  both  opened.  One  of  these  was  attached 
>ia,  where  Kent  had  made  his  unsuccessful  effort 
sixty  years  before,  and  his  son  had  failed  within 
itfaer  was  beyond  the  great  lakes,  in  a  State  that 
neither  an  existence  nor  a  name, 
narkable  growth  of  law  schools  in  the  last  twenty 
r  be  attributed  to  many  causes,  but  two  of  them 
oubt  done  the  most.  Few  will  question,  probably, 
nee  which  our  new  system  of  practice,  or  code 
IS  had  in  this  respect,  but  I  may  be  accused  of 
paradox  when  I  say  that  even  more  effect  in  this 
has  proceeded  from  the  development  of  our  rail- 
m.  But  a  few  words  can  be  spared  for  each, 
all  the  order  and  system  of  our  common  law  was 
n  the  forms  of  action  which  for  five  hundred  years 
familiar  to  English  lawyers,  when  they  were  abol- 
the  remarkable  and  apparently  capricious  success 
ent  codes.  I  say  capricious,  not  because  I  depre- 
hange  in  itself,  but  because  it  seems  to  have  been 
rather  by  an  impulse  of  popular  feeling,  a  desire 
3f  a  cumbrous  and  irksome  toil,  than  by  any  well- 
arguments,  or  any  clear  conception  of  the  results 
the  change  would  lead.  Certainly  the  authors 
it  code  showed  the  most  imperfect  conception  of 
aching  consequences  involved  in  what  they  con- 
mere  change  in  practice  and  pleading.  To  use  a 
hrase  of  the  present  day,  they  supposed  themselves 
iging  only  the  adjective  law,  and  leaving  the  sub- 
aw  untouched.  There  has  never  been  perhaps  a 
Icing  proof  of  the  dislike  of  all  theorizing  charac- 
our  profession,  than  the  fact  that  nobody  took  the 
tren  to  guess  how  far  the  change  would  extend. 
:nt  rules  had  become  complex  and  artificial  to  the 
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have  done  more  hard  work  and  hard  study  than  if 
immenced  by  the  right  method  of  learning  first  the 
,  of  which  al!  these  varying  forms  are  only  the 
ns.  But  if  it  be  our  student's  fortune  to  acquire 
[y  technical  knowledge  of  the  law  in  one  section  of 
country,  and  then  to  commence  practice  in  another ; 
imple,  as  has  often  happened,  he  reads  law  in  a 
land  city  or  village  to  practice  it  upon  the  Western 
r  the  shores  of  the  Pacific,  he  will  almost  certainly 
nis  treasured  practical  knowledge  is  a  burden  upon 
and  that  the  only  thing  of  value  he  has  saved  from 
mous  years  is  the  scanty  stock  of  legal  principles 
re  taken  root  in  his  mind,  in  spite  of  his  efforts  to 
lind  with  mere  forms. 

ill  explain  what  I  said  of  the  connection  between 
and  law  schools.  Those  whose  memory  reaches 
>  the  first  half  of  the  present  century  will  remem- 
a  different  form  the  growth  of  the  country  then 
apid  as  that  growth  was,  it  spread  from  the  older 
the  form  of  a  continuous  wave,  leaping  no  unset- 
tiy,  and  leaving  no  breaks  behind  it  in  its  onward 
The  narrow  band  of  population  along  the  Atlantic 
lied  by  degrees  to  the  mountains  and  the  lakes, 
carried  its  foremost  line  steadily  over  the  eastern 
le  great  Mississippi  Valley,  by  a  movement  which 
arated  the  pioneer  very  far  from  regions  that  were 
Qpulous  with  life  and  complete  in  their  social  organ- 
The  slow  and  toilsome  methods  by  which  alone 
:  and  travel  could  link  together  different  parts  of 
:ry  forbade  any  needless  increase  of  distance.  A 
miles  of  vacant  land  would  have  been  a  greater 
when  the  stage-coach  and  canal-boat  were  the  only 
passing  it,  than  an  entire  continent  spanned  by 
and  telegraphs.  Hence  the  young,  who  sought  a 
r  in  less  crowded  communities,  had  never  very  far 
he  law  student  who  had  read  in  some  office  of  the 
an  Eastern  State  might  find  a  virgin  field  without 
ond  its  western  limit,  or,  at  most,  without  leaving 
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trer  the  purpose  under  changed  cohditions.  The 
must  be  trained  so  that  he  can  choose  from  the 
continent  his  field  of  practice,  without  being  tied 
3  any  line  of  precedents  or  formula  of  procedure. 
It  be  able,  if  need  be,  to  construct  from  the  germ  the 
nder  which  he  shall  practice,  the  courts  in  which  to 
lit,  the  code  that  is  to  govern  the  court,  and  even  the 
ition  which  is  to  sustain  the  code.  And  whatever 
I  there  may  be  hereafter,  I  do  not  believe  that  while 
at  people  remains  united,  and  the  American  charac- 
ios  its  enterprise,  its  restlessness,  and  its  ambition, 
vement  will  go  backward,  or  our  law  schools  be  less 
and  less  influential  than  now. 

lid  not  be  understood  as  thinking  that  our  law  schools 
rely  the  accidental  production  of  causes  like  these, 
ental  at  all,  they  are  so  only  in  the  sense  in  which 
ly  the  term  to  any  other  historical  fact  of  which  we 
see  the  immediate  connections  with  that  great  course 
lopment  in  human  affairs  which  constitutes  history, 
a  distinction  dear  to  Coke  and  his  contemporaries, 
t  long  out  of  fashion,  the  code  and  the  railroads  are 
le  efficient  causes  of  the  phenomenon.  Its  final 
3r  providential  purpose,  must  be  sought  far  deeper, 
.use  seems  to  me  to  be  the  reconstruction  of  our  law 
ence,  and  its  consequent  improvement  as  an  art ;  with 
nust  come  an  elevation  of  the  standard  of  the  profes- 
id  eventually  a  moral  purification  of  its  membership, 
could  hardly  be  expected  from  any  other  source, 
may  seem,  to  some,  extravagant  expectations,  quite 
the  power  of  any  method  of  teaching.  I  acknowl- 
lat  they  are  hardly  warranted  by  anything  our  law 
have  yet  done  or  are  now  doing.  I  think,  however, 
reason  in  the  history  of  law  schools  elsewhere  to 
such  hopes.  If  we  cannot  see  repeated  that  great 
:tioR  of  law  which  marked  the  eleventh  and  twelfth 
!S  as  an  epoch  in  European  history,  hardly,  if  at  all, 
to  the  theological  reformation  of  the  sixteenth,  we 
t  reasonably  compare  our  present  circumstances  with 
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equity  in  giving  the  case  to  plaintifT  or  defe 

sets  himself  to  the  task,  demanded  by  cusi 
that  such  a  decision  is  consistent  with  certaii 
ected  precedents.  He  writes,  it  may  be,  a  be 
>n  the  law  of  the  case,  but  the  real  grounds 

concealed  under  the  statement  of  facts  with 
aced.  It  is  this  power  of  stating  the  facts 
iews  them  which  preserves  the  superficial  c 

certainty  of  the  law,  and  hides  from  car'ele: 
ack  of  definite ness  and  precision.  This  ma) 
id  harsh  statement,  but  it  is  made  on  much 

than  my  own,  and  I  appeal  to  every  thoi 
>r,  still  better,  to  every  judge,  for  its  melai 

jf  the  recent  plans  for  the  improvement  ol 
I  have  given  the  chief  place  to  those  branches 
ne  field  of  the  lawyer's  work,  and  prepare  hi 
r  the  higher  questions  litigated  in  our  cour 
>roblems  of  constitutional  and  administratii 
aw  of  nations.  Thus,  it  has  been  proposed 
jal  course  lectures  upon  diplomacy,  upon  th< 
ipon  the  history  as  well  as  the  present  the 
inal  law,  upon  political  economy,  and.  in  fine 
1  topics  of  that  wide  and  somewhat  nebutou: 
imonly  called  social  science.'  It  is  urged  tha 
Itould  prepare  the  American  lawyer  for  evei 
oad  field  in  which  he  may  be  called  on  to  le: 

after  this  puiage  was  wriuen,  ind  while  I  wu  on  my  wa 
leliverjr,  thai  I  found  in  the  newtpapen  ihe  following  item 
le  UniTenitj'  of  Michigan  are  considering  the  feasibility  c 
hool  of  political  icience  in  connectton  with  thai  institul 
g  to  give  inilruetion  in  political  economy,  international  1 
iw,  and  the  hiitory  of  political  institutions,  the  general  cor 
of  the  United  States  and  England,  the  history  and  prim 
I  sanitary  law."  Of  course,  in  making  the  comments  of 
instruction,  I  had  in  mind  only  it*  introduction  as  a  pai 
itrictlf  so  called,  and  even  to  that  my  objection  is  onl; 
:lalive  importance.  If  a  school  of  political  science  can  b 
dilieH  to  one  of  law,  and  without  drawing  the  latter  from  i 
icessary  work,  I  should  rejoice  to  see  it  done. 
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lan  the  breach  of  a  contract  or  the  measure  c 

a  common  trespass. 

irst  and  most  important  object  of  our  presi 
must  be  to  teach  the  present  practical  comm< 
laily  administered  in  our  courts,  and  to  train  : 
ill  be  in  the  truest  sense  ministers  of  justic 
betraying  no  man  for  a  bribe,  but  who  will  i 
ents  by  blundering,  or  delay  cases  by  their  igm 
I  not  take  a  retainer  in  every  case  that  offers,  ■ 
r  or  caring  to  know  whether  there  is  a  chance 
success;  who  will  not  advise  men  by  mere  { 

Httle  more  reading  would  have  shown  then 

who  wilt  not  waste  the  judge's  time  and  at 
i  by  ignorant  attempts  to  overturn  the  settled 
law,  or  by  still  more  ignorant  displays  of  lear 
oints  that  were  definitely  settled  before  the 
rhey  must  be   not   only  morally  but   intellc 

able  to  discriminate  between  argument  and 
jT  with  precision  that  small  part  of  the  law  wh 
1  know,  and  aware  of  that  great  mass  of  lav 
'ond ;  honest  enough  to  resist  the  great  tem 

sharp,  shifty  mind  is  so  apt  to  feel,  of  disrei 
1  principles  and  settled  rules,  and  aiding  u 
I  impudence  for  or  against  any  position,  for  f 
i  willing  to  fee  them.  The  number  of  dout 
:d  points  in  the  law  must  always  be  large  enc 
t;  but  it  is  immensely  magnified  by  the  c 
'  gravely  ai^uing  and  deciding  over  and  ovc 
jpon  which  no  reasonable  doubt  has  been  ( 
ry.  One  very  great  evil  of  deficient  legal 
that  it  obliterates  the  line  between  settled  anc 
'.  It  may  be  a  very  good  thing  for  a  soldier 
hen  he  is  beaten ;  but  a  lawyer  who  does  no 
e  is  beaten,  "  who,  even  though  vanquish* 
:ill,"  is  an  enemy  of  justice,  a  harm  not  onl) 
•nt,  but  to  the  State. 

:d,  the  extent  to  which  our  courts  are  delayed 
r  of  SO  many  lawyers  to  discriminate,  betwee 
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1  varying  conditions  of  fact.  He  is  in  the  position 
lent  of  nature  whose  microscope  is  taken  away,  and 
dazzled  and  confused  by  the  meaningless  reflections 
idoscope;  or  like  the  young  geometer  who  should 
t  his  first  lessons  from  the  complex  forms  of  actual 
1  nature. 
3t  mean  by  this  to  advocate  a  course  of  preliminary 

the  mere  theory  of  law,  or  what  passes  for  such  in 
our  books.     Such  questions  as  the  nature  of  gov- 

the  grounds  of  obligation,  the  origin  of  law,  etc., 
letter  relegated  to  a  later  stage  of  his  studies.     The 

usually  skips  the  pages  he  finds  on  these  subjects 
>f  our  books,  and  it  is  just  as  well  that  he  should; 
are,  for  the  most  part,  a  mere  rehash,  at  second  or 
id,  of  doctrines  that  all  real  thinkers  on  the  subject 
ed  a  century  ago.  My  meaning  is,  that  his  attention 
e  fixed  on  those  broad  and  general  outlines  of  the 
/hich  underlie  all  practical  questions.  The  concep- 
1  legal  person,  thing,  and  action;  the  distinction  of 

personal  property,  of  rights  of  action  for  tort  and 
:h  of  contract,  of  acquisition  by  descent  and  pur- 
le  mutual  relation  of  legal  rights  and  duties,  the 
e  of  real  and  personal  rights  —  I  take  these,  almost 
m,  as  illustrations  of  what  I  mean.  These  things 
common  subjects  of  litigation,  and  he  will  learn 
>ut  them  from   modern  cases  and   the  books  con- 

from  modern  cases ;  but  they  arc  none  the  less 
sable  to  a  practical  mastery  of  the  law.  The  begin- 
>ks  should  put  them  in  the  foreground,  should  show 
all  sides  and  in  all  relations,  until  he  has  the  same 
d  accurate  conceptions  of  these  normal  forms  in 
igal  rights  appear  that  a  student  of  geometry  has 
,  an  angle,  or  a  circle,  or  of  the  fundamental  postu- 
i  axioms  with  which  Euclid  began  his  work.  The 
alter  may  be  summed  up,  indeed,  in  the  difference 
stated :  the  practising  attorney  needs  books  that 
e  to  the  furthest  possible  limit,  neglecting  synthesis 
litted  truths;  the  student  needs  books  that  dwell 

vn.  NO.  3  2« 
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3oks  as  we  use  in  the  law  —  e.g.,  a  treatise  on  astron- 
ased  on  the  Ptolemaic  system,  or  one  in  metaphysics 
ch  no  account  should  be  taken  of  the  thought  of  the 
mdred  years  —  would  be  thought  mad  or  an  ignora- 

Even  if  there  were  no  other  reason,  better  text-books 
manded  by  the  just  economy  of  the  student's  time, 
ordinary  course  of  legal  reading  to-day,  the  propor- 
■  matter  that  is  absolutely  useless  or  misleading  repre- 
nore  time  than  the  most  enthusiastic  reformer  has  ever 
It  of  adding  to  the  regular  course,  or  the  most  eager 
it  ever  thought  of  deducting  from  it ;  and  yet  wc  sub- 

this  waste  rather  than  abandon  text-books  altogether- 
good  reason;  for  no  matter  how  admirable  lectures 
e,  they  can  never,  with  the  great  majority  of  our  stu- 

take  the  place  of  recitation.  The  purely  receptive 
if  mind  in  which  the  lecturer  places  his  class  is,  of  all 
,  least  favorable  to  mental  discipline  and  activity  of 
it.  Only  an  exceptional  intellect,  trained  already  by 
if  close  study,  can  master  a  new  science  in  this  way. 
icnce  has  shown  that  the  most  effective  method  of 
ig  law  is,  and  always  must  be,  a  combination  of  the 

the  regularly  recited  task  as  a  basis,  with  the  stimu- 
voice  and  mind  of  the  living  teacher,  to  make  sure  of 
rough  reception,  and  to  carry  the  lesson  further. 
tk.  In  such  text-books  we  may  reasonably  expect  to 
;  from  the  vapid  generalities  which  iti  so  many  of  our 
t  books  pass  for  the  philosophy  of  law,  and  the  weari- 
repetition  of  stale  and  abandoned  theories,  such  as 
nade  the  very  name  of  theory  unwelcome  to  many  a 
t.  In  their  place  we  shall  have  a  theory  of  law  which 
"3  to  the  actual  facts,  and  satisfies  the  mind  of  the 
t  age.  This  is  not  the  place  or  time  to  discuss  what 
leory  will  be,  and  it  would  be  mere  presumption  for  me 
e  upon  myself  to  decide  the  question  in  advance. 
;h  to  state  my  conviction  that  if  such  books  are  worthy 

the  theory  will  be  contained  in  them.  None,  I  think, 
>ubt  this,  except  those  innocent  souls  who  think  there 
heory  in  the  law  they  know,  because  they  have  never 
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3  of  time,  and  especially  with  the  growth  of  these 
in  public  estifnation.     It  is  not  easy  now  to  induce  a 

sufficient  ability  and  learning  to  devote  his  entire 
the  teaching  of  law,  for  two  reasons:  First,  because 
ry  of  such  a  teacher  is  small  in  comparison  with  the 
of  successful  practice  at  the  bar;  second,  because 
onal  opinion  has  not  yet  given  to  such  work  the  rec- 
I  which  its  importance  demands.  In  the  law  schools 
future,  —  now  an  ideal,  but  hereafter,  I  trust,  to  be  a 
—  the  teacher  of  law  will  be  recognized  by  all  men  as 

a  position  of  the  highest  influence  and  honor.     For 

do  such  work  as  no  law-teacher  among  us  has  yet 
nd  his  part  in  shaping  the  jurisprudence  of  the  coun- 
I  the  reputation  and  honor  of  the  bar,  will  be  as  evi- 

that  of  the  men  who  sit  in  the  dignified  position  of 
ch.  No  profession  in  the  world  judges  more  candidly 
rely  .of  the  relative  merits  of  its  own  members,  or 
ho  in  any  capacity  serve  it,  than  the  American  bar ; 
re  more  completely  free  from  those  feelings  of  preju- 

jealousy  which  might  preclude  the  change  of  a  mis- 
pinion.  Therefore  I  am  sure  that  when  law-teachers 
i  work,  such  work  as  they  will  do  in  the  future,  there 
ow  a  just  recognition,  which  shall  make  the  position 
t  the  wisest  and  best  of  our  young  men  may  reason- 
ipire   to   fill.     That   there   will   be   a   corresponding 

in  their  salaries,  I  see  less  reason  to  expect,  and  in- 
uch  less  reason  to  hope  for.  Let  them  only  be  pro- 
^th  the  means  of  an  honorable  and  modest  livelihood, 
;ir  places  will  be  more  likely  to  be  filled  by  the  men 
tdapted  to  the  work  than  if  they  were  prizes  for  the 
>us.  It  will  no  more  be  necessary  to  tempt  popular 
tes  into  the  schools,  by  the  offer  of  as  much  money 
'  get  from  their  clients,  than  it  now  is  to  recruit  the 
n  the  same  manner.  The  bar  has  never  lacked,  and 
vill  lack,  men  of  scholarly  tastes  and  quiet  habits, 
tdapted  perhaps  for  judicial  office  than  leaders  of  the 
whom  the  dignity  and  repose  of  a  judicial  position  is 
tan  a  compensation  for  foregoing  wealth  and  popular 
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applause,  even  if  these  are  otherwise  in  their  reac 
when  the  labors  of  the  law-teacher  are  appreciated 
true  value,  and  have  really  become  what  they  ma; 
law  faculties  will  find  no  difficulty  in  securing  as  lar] 
portion  of  professional  teachers  as  they  need. 

As  they  need ;  for  I  hasten  to  add,  that  I  neithe 
nor  wish  to  see  our  law  schools  entirely  in  the  hand 
teachers.  I  have  certainly  said  enough  already  to  s 
I  do  not  underrate  their  value.  I  would  express  wi 
force  my  sense  of  the  great  importance  of  keeping 
faculties  in  close  connection  with  the  body  of  the  pr 
by  a  large  representation  from  the  bar  and  the  bene 
reasons  for  this  are  too  obvious  to  need  stating  at 
Every  lawyer  who  is  familiar  with  the  continent  of 
must  have  observed  the  fact,  that  not  only  their 
of  law,  but  even  their  judges,  form  a  distinct  pr 
trained  to  their  own  special  work  from  their  ,yoi 
entirely  without  experience  at  the  bar.  The  resul 
latter  case  is  a  close  corps  of  admirably  trained  ma| 
very  expert  in  all  their  judicial  duties,  but  apt  to 
very  little  knowledge  of  or  sympathy  with  the  feeli 
motives  of  the  lawyers  who  practice  before  them, 
less  with  those  of  the  great  mass  of  mankind.  I 
reflecting  American  would  be  willing  to  accept  sue 
ciary,  with  all  its  technical  excellence,  in  exchange 
English  and  American  judges,  trained  in  the  contes 
bar,  and  never  forgetting  what  they  have  learned  i 
the  sympathy  with  all  mankind  which  comes  of  ai 
lawyer's  dealings  with  his  clients. 

The  analogy  between  judges  and  professors  ma; 
complete,  but  it  is  strong  enough  to  make  me  depre 
thought  of  a  body  of  law-teachers  educated  enl 
that  purpose,  and  without  experience  at  the  bar,  ] 
I  do  not  see  how  any  man  could  teach  Amerii 
students  well  without  the  experience  of  active  pract 
much  of  our  law  is  the  direct  outgrowth  of  such 
and  can  hardly  be  understood  from  the  books  alon 
man  who  had  never  known  this,  or  had  forgotten  i 
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r  fitter  to  teach,  than  one  who  relied  upon  his  ex- 
alone,  without  book 'learning.  Even  the  German 
i,  with  their  vast  erudition  and  thorough  mental 
,  betray  to  an  American  eye  something  one-sided, 

when  they  treat  of  popular  institutions,  or  of  that 
tion  of  the  law  which  is  shaped  by  them.  They 
■mselves  the  resemblance,  in  this  respect,  between 
nd  Roman  law ;  and  in  reading  their  learned'works 
latter  system,  it  has  seemed  to  me  that,  without  a 
leir  vast  information  upon  the  subject,  an  American 
luld  sometimes  see  better  than  they  the  true  nature 
oceedings,  both  legal  and  political,  in  the  bellowing 

before  the  tribunal  of  the  praetor, 
leal  law-school  shall  have  teachers  entirely  at  its 
nough  for  all  its  needs.  But  I  trust  it  will  never 
iielp  of  those  who  come  filled  with  wisdom  from 
ii,  or  fresh  from  the  earnest  discussions  of  the  bar, 
le  into  its  lectures  the  breath  of  active  life ;  and 
11  never  let  go  the  ties  which  bind  it  most  closely 
ble  profession  for  which  it  exists,  and  in  union  with 
nay  best  serve  the  interests  of  our  country  and  the 
of  Heaven. 

W.  G.  Hammond. 
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.  —  The  law  of  stock '  is  of  com 
To  the  earlier  English  jurists  it  was  i 
ik  long  in  the  reports  before  meet 
ature  or  attributes  of  stock.     In  i 

Sea  bubble,  it  is  questionable  wh 
■e  reported,  except,  perhaps,  one 
stock  in  the  national  debt  or  funds 
)rd  Chief  Baron  Richards  in  Rex  t 
not  easy  to  define  precisely  the  in 

an  ancient  subject  of  property,  n 

law,"  and  therefore  we  cannot  tu 
rehouses  of  learning  for  a  definitio: 
1  given  by  Angell  &  Ames  is  this  : 
rding  to  the  amount  of  the  party's 
lus  profits  obtained  from  the  use  an 
tock  of  the  company  to  those  pui 
any  is  constituted." '  Chief  Justic 
ggles,'  includes  in  the  idea  of  "wh: 
share,"  a  right  to  vote  with  referent 
ration  or  the  election  of  corporate 
sideration  will  show  that  while  th< 

of  the  shares  in  the  case  before 
is  by  no  means  essential  to  the  i< 
lever  been  pretended  that  in  govi 
ietorship  of  any  number  of  shares 

the  control  of  the  fund ;  nor  is  it  i 
)solutely  necessary  to  the  idea  of  ■ 
kind.     In  fact,  there  are  corapanie; 


ils  general  ; 
lo  governmi 

sense,  and  i 

intal  Slock  1 

lot  in  the  seD< 
■  s  Pric 

.,  «cl.  SS7. 

t  I  R.  I.  165. 
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vcn  only  to  a  certain  number  of  shares,  and  not 
are.  The  text-book  definition,  however,  seems 
defective  in  that  it  does  not  recognize  the  right 
er  to  a  proportion  of  the  capital  and  property  of 
ly  upon  the  winding  up,  although  he  has,  during 
ce  of  the  company,  no  right  to  any  part  of  either. 
:ted  that  the  following  definition  is,  perhaps,  more 
sive,  viz. :  A  right  to  receive  profits,  according  to 
ained  proportion ;  to  enjoy  such  privileges  as  are 
ty  the  act  of  incorporation,  by-laws,  or  rules  of 
ny ;  and  to  share  in  the  ultimate  division  of  the 
hen  wound  up,  and  subject  to  such  liabilities  as 
e  holding  of  stock.  This  definition  applies  more 
)  joint-stock  companies,  with  which  we  are  more 
concerned,  but  with  slight  alteration  it  would 
ivemmental  stocks,  such  as  the  annuities  in  Eng- 
nnual  payments  standing  in  place  of  the  profits, 
lemption  of  the  stock  by  the  government  in  place 
Jing  up  of  the  company.'     As  to  the  nature  of 

now  generally  settled  that  stock  is  personalty.* 
stances  it  has  been  so  declared  by  general  stat- 
he  special  act  organizing  the  particular  company, 
ises,  however,  certain  kinds  of  stock  have  been 
,  notably  where  lands  are  vested  in  the  individual 
rs  and  the  management  only  is  in  the  company.) 

the  decision  in  Bligh  v.  Brent,^  this  would  seem 
xtent  to  which  the  courts  can  well  go.  The  stock 
,  Brent  was  in  the  Chelsea  Water-Works,  which 

;ard  to  goveninieDt  itock,  il  was  said  by  Sir  William  Grant, 
Imui  V,  Wildman,  9  Vei.  177 :  "  The  interest  in  stock  is  prop- 
at  ■  right  to  receive  ■  perpetual  annuity,  subject  to  redemptioo." 
ipper,  s  Price,  317;  Bradley  v.  Holdiworth,  3  Mee.  St  W.  403; 
caster  Canal,  I  Dea.  &  Ch.  41 1;  Ex  parte  Vallance,  2  Dea. 
V.  Spralley,  zS  Bng.  Law  Sc  Eq.  507  ;  Tippets  v.  Walker,  4  Mass. 
Johns,  ■  Ohio  St.  350;  Arnold  v.  Ruggles,  t  R.  I.  16;;  Whee- 
:on,  15  Vt.  519;  Lightner's  Appeal,  3  W.  N.  C.  295;  South- 
>.  u.  Thootassoa,  40  Gi-  409. 

(ef,  Ingram,  i  Ves.  jr.  652;  King  v.  Winsianley,  8  Price,  180  j 
lartholomew,  t  P.  Wins.  127:    ICnapp  v.  Williams,  4  Ves.  429, 
*  a  Yon.  &  Coll.  294. 
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ower  to  hold  real  estate,  a 
,  the  species  of  property  so 
Id  personalty.  Stock  not  f; 
>n  has,  however,  been  held  n 
so  held  in  Kentucky,  in  Pri 
ame  question  arising  again 
land,'  the  Supreme  Court  c 
ler  decision.  In  his  opinion 
certain  extent  on  a  Pennsyi 
letimes  cited  to  sustain  the 
'  in  point;  for,  though  the 
ifidently  towards  declaring 
estion  did  not  arise  under 
IS  that  of  a  bridge  erected 
!  two   persons   owning   land 

stream,  and  upon  whose  Ian' 
je  rested.  After  the  decisi< 
the  Legislature  of  Kentuck; 
lad  shares  personalty,  Turr 
d  realty,  in  Welles  v.  Cowle; 
I  property,  annexed  to  and 
e  ground  upon  which  the  cc 
ent  with  reference  to  railroad 
wer  was  claimed  in  some  rai 

the  stock  personalty.  Thur 
ies  at  considerable  length,  an 

not   approve  Welles  v.  Co 
hed  from  a  case  involving  rail 
d  that  in  Massachusetts,  tun 
sonalty.' 
:   question    as    to   the    real 

has  arisen  quite  frequently 

was   claimed,  fell  within    th< 

7  Bush,  349.  3  Heason's  Estate, 

^  5  I  Ohio  Si.  3 

4  Mass.  595.  See  also  Howe  v.  S 
uggles,  I  K.  I.  165;  Duncroft  t/.  Al 
Canal  Co.,  I  Dea.  &  Ch.  41 1. 
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In  1823,  Sir  John  Leach,  V.  C,  in  Tomlinso 

>n,'  held  canal  shares  an  interest  in  lands,  withi 

ig  of  the  statute.     In   1846,  Lord   Langdale,  i 

Parker,'  held  gas  stock  to  be  personalty,  an 

the  statute,  and  gave  the  reason  for  holdJn 
le  personalty  even  where  the  corporation  own 
says :  "A  shareholder  in  one  of  these  companie; 
corporated  or  not,  has  a  right  to  receive  th 
)ayable  on  his  share  —  i.e.,  a  right  to  a  just  pre 
the  profits  arising  from  the  employment  of  join 
isting  partly  of  land ;  and  he  has  also  a  right  t 
share  for  value,  but  whilst  he  continues  to  hoi 
he  has  no  interest  or  separate  right  to  the  lane 
:  of  it.  He  is  indeed  interested  in  the  employ 
e  land,  but  he  cannot  proceed  against  the  lan< 

anything  which  is  due  to  him,  or  make  any  pai 

his  own  for  the  purpose  of  satisfying." 
m  V.  Tomlinson  was  not  cited  in  Sparling  t 
t  in  1849  the  same  question  came  again  befor 
dale,  in  Walker  v.  Milne, ^  and  Sir  John  Leach' 
is  pressed  upon  the  argument.  The  Master  c 
levertheless  adhered  to  his  former  opinion,  an< 
ock  in  question  (dock  and  canal  shares)  person 
he  same  year  Sir  Launcelot  Shadwell,  V.  C,  i 
erigal,'  held  that  railroad  shares  were  not  withi: 

of  mortmain,  but  that  bank  shares  were.  Thi 
IS  appealed  from,  and,  while  the  appeal  was  pend 
:  Bruce,  V.  C,  in  Ashton  v.  Langdale,^  foUowd 
dale,  and  expressly  dissented  from  Sir  Launcek 

opinion.  On  Myers  v.  Perigal  coming  befor 
hancellor,  he  directed  a  case  to  be  stated  fo 
I  of  the  Court  of  Common  Pleas,  the  judges  c 
:  of  opinion  that  the  bequest  of  stock  was  nc 

statute  of  mortmain.'  With  this  opinion  Lor 
Is  coincided,  and  reversed  the  decree  of  the  vice 

59.  *  9  Beav.  450.  '  1 1  Beav.  507. 

Id  seem  to  iiverrule  King  v,  WiR^lanley,  ^iipi-a. 

Ch.)  185.      *  4  Eng.  Uw  &  Eq.  8a        '  11  I..  J.  (C.  P.)  11 
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of  those  which  had  been  so  transferred.  The 
,  and  an  action  was  brought  by  her  administrator 
e  bank  for  allowing  the  transfer  of  the  stock  upon 
The  question  directly  presented  was,  whether  a 
f  stock  to  a  wife  passed  the  shares  to  the  husband 
sonalty,  or  whether,  as  choses  in  action,  the  shares 
in  active  reduction  into  possession  before  they  be- 

property  and  subject  to  his  debts.  In  delivering 
an  of  the  court,  Rogers,  J.,  said :  "  It  remains  first 
r  whether  the  bequest  of  the  stock  to  the  wife  was 
husband's]  personal  estate  or  a  chose  in  action, 
s  the  latter,  and  therefore  requires  the  action  of 
ind  to  reduce  it  into  possession,  does  not  admit  of 
e  doubt,  *  *  *  Although  bank  shares  may  be 
dicate  or  represent  the  proportion  of  interest  which 
holder  has  in  the  property,  of  every  kind,  belonging 
>mpany,  yet  it  cannot  be  said  with  any  propriety 

in  the  actual  possession  of  the  common  property 
nk,  any  more  than  the  owner  of  a  bond  or  note  is 
sion  of  the  money  of  which  it  is  the  representa- 
he  court  held  that,  as  to  alt  but  the  four  shares,  the 
was  entitled  to  recover. 

hose  in  action,  or  as  being  of  the  nature  thereof, 
}n  law  stock  was  not  subject  to  levy  or  seizure  on 
1.'  The  statutes  of  the  various  States,  however, 
ide  a  means  of  taking  stock  on  execution,  which 
as  held  by  Parker,  C.  J.,  in  Howe  v.  Starkweather, 
Jtrictly  followed. 

ick  is  a  chose  in  action  intangible,  a  mere  right, 
n  of  trover  cannot  be  sustained  to  recover  it.  This, 
>od  pleading  requires,  has  been  held ; '  and  a  dis- 
las  been  made  between  an  action  for  the  stock  and 
:rtificates  representing  the  stock,  trover  being  up- 

V.  Slarkwektber,  17  Mus.  343;  SUymaker  v.  Bank,  supra;  Den- 
igiloD,  9  Johns.  96;  Foster  v.  Potter,  37  Mo'.  535. 
V.  Lanculer  Bank,  17  Serg.  &  R.  385;   Neiler  f.  Kelly,  69  Pa. 


.'  As  said  by  Sharswood,  J, 
.n  no  more  be  maintained   i 

of  a  corporation  than  it  c: 
in  a  commercial  firm.  The 
IS.  But  the  document  or  wri 
lership  is  a  tangible,  corpores 

of  property,  but  of  posses; 
ntial  in  trover,"  This  distir 
liversally  maintained.  StocV 
rsion,  and  the  action  of  trove 
recently  by  the  Supreme  Ct 
:Allister  v.  Kuhn,'  in  whici 
opriety  of  the  form  of  actio 

ief  of  counsel, 
e  between  the  law  in  Englan 
1  country  as  to  whether  sto( 
of  "  goods,  wares,  and  mer 
uds,  so  as  to  require  a  contn 
in  writing.  In  the  last  c 
,'  the  question  was  considei 
vere  equally  divided.  In  i< 
s  Bench,  in  Humble  v.  Mitch 

did  not  come  within  the  pn 
Is,  and  that  notwithstanding 
le  within  the  rule  of  reputed 
fVct.'  Lord  Denman  mainta 
ity,  the  language  and  the  ir 
stinguishable,  and  that  the 

1.  St.  150,-  Neilerf.  Kelly,  t«/'<i ;  A 


:  remarked  lh>t  in  1721,  iD  MuS! 
I  of  Ilie  Stalule  of  Friuda  wa:> 
transrer  of  South  Sea  sti>ck,  ihi 
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eferred  only  to  such  "  goods,  wares,  and  merchan- 
were  capable  of  manual  delivery.' 

United  States,  on  the  other  hand,  in  Tisdalc  v. 
:he  Supreme  Judicial  Court  of  Massachusetts  held 
k  was  within  the  Statute  of  Frauds.  Shaw,  C.  J., 
"he  words  'goods'  and  'merchandise'  are  both  of 
^e  signification.  Bona,  as  used  in  the  civil  law,  is 
■s  extensive  as  personal  property  itself;  in  many 
it  has  nearly  as  large  a  signification  in  the  common 
le  word  '  merchandise '  also,  including,  in  general^ 
f  traffic  and  commerce,  is  broad  enough  to  include 

■  shares  in  incorporated  companies."  Noticing  the 
t,  afterwards  successfully  relied  on  in  England,  that 
te  referred  to  goods  capable  of  delivery  in  part,  he 
"he  provision  is  general,  that  no  contract  for  the  sale 
,  etc.,  shall  be  allowed  to  be  good,  etc.  The  ex- 
is  when  part  are  delivered ;  but  if  part  cannot  be 
I,  then  the  exception  cannot  exist  to  take  the  case 
e  general  prohibition.  •  *  *  There  is  nothing 
ature  of  stocks  or  shares  in  companies  which,  in 

■  sound  policy,  should  exempt  contracts  in  respect 
From  those  reasonable  restrictions  designed  to  pre- 
ds  in  the  sale  of  other  commodities.     *     *     *     As 

properly  be  included  under  the  term 'goods,'  as 
within  the  reason  and  policy  of  the  act,  the  court 
>inion  that  a  contract  for  the  sale  of  shares,  in  the 
of  the  other  requisites,  must  be  proved  by  some 
memorandum  in  writing." 

ards,  in  Baldwin  v.  Williams,^  the  same  court. 
Humble  v.  Mitchell  was  brought  to  its  notice, 
the  reasoning  in  Tisdale  ik  Harris.  The  same 
1  been,  in  l8io,  held  in  Maryland,  though  in  the 
)  reason  is  given  by  the  court  for  its  opinion.* 

to  Duncroft  v.  Albrecht,  la  Sim.  1S91  Tempest  v.  Kibner,  3  C.  B. 
ID  V.  Spntley,  18  Eng.  Law  ft  E<i.  507;  Heseliine  v.  Siggers,  18 
I  Eich.  166.  =  lo  Pick.  9.  1  3  Melc.  366. 

V,  Williami,  3  Har.  A  J.  38.  In  England  it  h.s  been  held  that 
:ates  are  not  merchandise  wittiin  the  exception  of  the  Stamp  Act ; 
L.  VH.  NO.  3.  19 
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tock  under  a  will,  there  seems  to  be  no  connection 

between  the  idea  of  a  security  and  that  of  stock, 
ler  of  stock  owns  the  stock  itself  as  fully  as  the 
'  a  house  owns  it ;  and  though  the  stock  is  intan- 
I  unapparent,  while  the  house  is  tangible  and  mani- 

it  would  be  no  more  absurd  to  call  the  house  a 
for  the  money  invested  in  it,  or  its  value  in  the 
jr  the  rents  to  arise  from  it,  than  to  call  the  stock 
y  for  the  price  paid  for  it,  the  price  it  would  bring 
ock  board  or  elsewhere,  or  the  dividends  which  i1 

expected  to  yield. 

leaving  the  consideration  of  the  nature  of  stocli 
notice  one  thing,  which  has  ted  to  rather  important 
inces,  namely :  that  the  certificate  of  stock  is  nol 
le.'     This  might  be  considered  under  the  head  ol 

r  John  Leach  made  adiitiacHon  between  public  and  private  stocke, 
lat  if  there  nrere  nothing  in  the  will  to  control  the  force  of  the  ex- 
leeurities  for  money,"  the  former  would  pass.  As  to  the  latter,  hi 
It  have  the  case  very  fiilly  argued.  The  case  was  not  again  men- 
.  teems,  eren  so  far  as  i I  goes,  to  be  of  very  little  weigbl.  Ii 
.  Grainger,  7  H.  L.  Cai.  273,  "(be  nbole  of  my  fortune  aiandinf 
1"  was  permitted  to  pass  bank  Stock  as  well  as  public  slock,  thi 
decided  on  the  question  of  inieniion. 

V.  Boston  Water-Powet  Co.,  4  Allen,  277 ;  Athenaeum  v.  W.  B 
7  Hurl,  ft  N.  603;  Athenaeum  Soc.  v.  Pooley,  3  De  G.  &  J.  194: 
Bank  t;.  New  York,  etc,  R.  Co.,  3  Kern.  —  (in  which  Comslock,  J. 
the  distinction  between  certificates  of  stock  and  negoiiabie  secu 
lion  v.  Little,  1  Comst.  443.  Some  species  of  scrip,  known  to  Ihi 
rket  as  slock,  have  been  held  negotiable  upon  proof  that  (hey  neri 
o  treated.     Goodwin  v.  Roberts,  L.  R.  10  Eich.  76;  s.  c.  in  (hi 

Chamber,  L.  R.  10  Exch.  337 ;  Heseltine  v.  Siggers,  tS  L.  J 
6;  Gorgier  t;.  Harille,  3  Bam.  &  Cress.  45.  These  cases,  how 
>e  found  not  to  affect  the  general  rule,  but  to  rest  on  the  particulai 
f  the  scrip.  The  opinion  of  Lord  Cockburn,  in  Ihe  Exchequei 
in  the  first-named  case,  is  particularly  interesting.  In  Anil  v 
V.  N.  C.  3ZI ;  33  Leg.  Int.  44),  the  question  of  negotiability  arosi 
ly  argued,  and  a.  vigorous  attack  made  on  the  rule.  Plaintiffs  kep 
<nj;-box  certain  certificates  of  stock,  indorsed  with  a  bill  of  sale  an< 
Itorney  in  blank.  To  this  box  Iheit  confidential  clerk  had  access 
abstracted  the  certificates  so  indorsed,  and  placed  them  with  thi 

who  were  brokers,  10  cover  speculations  of  his  own.  The  broken 
ock  about  three  months,  and  then,  under  Ihe  clerk's  orders,  sol< 
ted  themselves  for  advances,  and  paid  the  balance  to  the  clerk 
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the  transfer  of  stock ;  but  as  the  non-negotiabili 
certificate  arises  from  the  nature  of  the  proper 
setited,  it  is  mentioned  here.  It  results  from 
which  has  held  its  own  in  spite  of  earnest  end 
break  it  down :  that  one  who  buys  a  stock-certifi< 
it  subject  to  all  equities ;  and  if  his  vendor  has  n< 
innocent  purchaser  for  full  value  cannot  hold  stoc 
the  rightful  owner,  unless  by  his  negligence  or  m 
estopped  from  setting  up  his  claim.' 

II.  Its  Transfer.  —  Stock,  being  personal  propert 
a  chattel,  from  its  nature  it  is  evident  that  its  transf 
be  effected  by  manual  tradition,  but  must  be  by 
some  representative  process. 

At  first,  the  most  obvious  method  of  transfer  wo 
to  be  by  delivery  of  the  certificate,  as  that  whii 
larly,  generally  represents  the  stock  for  which  it 
Reflection,  however,  shows  how  unsafe  and,  in  ma 
productive  of  ill  consequences  such  a  method  o 
would  be,  and  accordingly  certain  safeguards  h 
adopted. 

The  clerk  soon  after  abscooded,  the  plaintiffs  discovered  thei 
brouglil  trover  for  the  certificates  against  the  brokers.  On  the  1 
fendants  olTered  to  prove  "that  the  general  custom  among  banks 
is  to  transfer  title  to  stocks  —  especially  non-dividend-paying  sloe 
were  —  on  ccrliticates  and  power  si^jned  in  blank,  and  that  t 
securities  has  assumed  an  important  relation  to  trade  and  comi 
thousands  of  such  shares  circulate  daily  on  the  stock  exchanges  o 
and  Philadelphia,  and  pass  by  mere  delivery  of  certiticate  and 
by  the  general  custom  among  brokers  and  bankers  these  cerl 
powers  pass  by  delivery,  the  same  as  commercial  paper  or  cou( 
The  offer  was  rejected.  On  motion  for  a  new  trial,  it  was  strenui 
that  a  certificate  accompanied  by  a  bill  of  sale  and  power  sign 
was  negotiable  by  custom   of  trade,   and    that   the  court    should 

of  the  plaintiffs,  did  not  disturb  the  ruling  of  Ihe  judge  at  ^tJi  } 
question  of  negotiabilily. 

'  For  insL-inces,  see  Mount  Holly  Turnpike  Co.  v.  Ferree,  2  ( 
117;  McNeill  V.  Bank,  46  N.  Y.  325;  Moodie  v.  Bank,  3  W. 
Winter  v.  Mining  Co.  (Sup.  Cl.  Cal.).  7  Reporter,  33a. 
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ubject  has  been  lai^ely  regulated  by  statutes,  eithi 
or  particular,  or  by  the  articles  of  association,  or  fc 
It  may  be  observed,  however,  that  these  rules  ai 
.ys  inflexible,  and  rigid  compliance  with  them  is  nc 
y,  a  sine  qua  non  of  the  transfer,  at  least  as  betwec 
ties  to  the  transaction  and  as  to  persons  havin 
f  the  transfer,  A  by-law  which  prohibits  the  tran 
ock  unless  made  at  the  office  of  the  company,  pe 
or  by  attorney,  and  with  the  assent  of  the  presidei 
:ompany,  would  be  void  as  in  restraint  of  trade 
ransfer  made  dona  fide,  though  not  in  accordanc 

established  rule,  will  pass  an  equitable  title.'  1 
in  V.  Chartered  Bank,^  where  the  deed  of  settlemei 
j  that  no  person  should  become  a  transferee  of  stoc 
ain  bank  without  the  approval  of  the  court  of  dire' 

Master  of  the  Rolls  held  that  the  directors  must  exe 
ir  powers  reasonably,  and  that  they  could  not  refus 

any  transfer  at  all.* 

M  V.  Fnnklin  Ins.  Co.,  8  Pick.  98. 

rt  V.  Haacheiter  IroD  Co.,  11  Wend.  627. 

,  I  E().  3». 

reqairement  of  approval  by  directors  has  received  some  aKention 

In  Murra]!  v.  Bush,  L.  R.  6  H.  L.  37,  where  the  requirement  w 
ireclors,  at  a  board  meeting,  must  approve  a  tranareree  and  certi 
id  that  the  transferee  most  execute  a  deed  of  covenant  to  abiile 
>r  the  company,  it  was  held  thai  where  a  (iinsfei  had  been  made 
«ho  was  not  approved  romially  by  the  directors,  and  who  did  r 
:ovenant,  but  who  was  treated  as  a  stockholder  by  the  directors  ai 
^rs'  meeting,  the  transfer  would  not  be  treated  as  invalid  as  agair 
ny.  From  this  decision  Lords  Chelmsford  and  Colonsay  disscntc 
res  ham  Life  Assurance  Society,  L.  R.  8  Ch.  446,  James  ai 
'  JJ-i  white  not  disagreeing  with  Robinson  v.  Chartered  Ban 
the  directors  need  not  give  a  reason  for  their  refusal  to  approve 

and  that  before  the  court  would  interfere  with  the  will  of  t 
t  must  appear  that  they  were  acting  arbitrarily  and  abusing  thi 
hus  reversing  the  decision  of  Lord  Komilly,  M.  R.,  who  had  hi 
ireclon  were  bound  to  register  a  transfer,  unless  they  could  shi 
a  good  reason  for  refusing.  A  late  case  (MofTatt  v.  Farijuhar. 
)iv.  591)  has  held  that  the  directors  have  a  right  to  refuse  to  assc 
er  only  for  reasons  personal  to  the  proposed  transferee,  and  had 
iquire  into  the  object  of  the  transfer.  In  the  case  before  the  cou 
1  object  was  to  incre&se  the  number  of  votes  to  be  cast  at  an  clectit 
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□f  the  corporation ; '  and,  therefore,  a  title  which  has 
insferred  without  the  formalities  required  is  good  as 
I  the  parties,  and  against  everybody  but  the  corpo- 
and  a  person  having  a  superior  equity  to  that  of  the 
ee.  A  distinction  has  been  taken  between  cases  in 
he  mode  of  transfer  is  pointed  out  by  statute  or  char- 
those  in  which  it  is  prescribed  by  a  by-law.  The 
e  Court  of  Massachusetts,  in  1855,  in  the  case  of 
V.  Essex  Bank,^ — where  certificates  with  assign- 
3f  the  stock  had  been  delivered  by  the  transferor, 
stock  had  not  been  transferred  on  the  books  of  the 
ly  as  required  by  the  act  of  incorporation,  nor  had  a 
i  been  made  for  a  formal  transfer,  and  the  stock  was, 
lent  to  the  delivery  of  the  certificates  and  assign- 
attached  by  a  creditor,  —  held  that  the  stock  had  not 
as  against  the  attaching  creditor,  Shaw,  C,  J.,  in  the 
of  the  court,  declaring  that  the  stock  could  be  Irans- 
•nly  in  the  way  prescribed  in  the  act  of  incorporation ; 
vas  of  great  importance  that  the  title  to  stock  should 
y  ascertained;  that  the  certificate  might  be  pledged 
rned  in  equity,  and  therefore  would  not  be  the  best 
e  of  the  ownership  of  the  stock,  while  the  statu- 
e  fixed  the  precise  time  of  the  transfer  and  gave  full 
hereof.^  The  same  court,  in  1829,  in  interpreting  a 
provision  in  a  by-law,  and  under  similar  circum- 
,  said,  Parker,  C.  J,,  delivering  the  opinion:  "That 
gnment  is  good  in  equity  cannot  be  disputed."  Then, 
citing  the  provision  in  the  by-law,  added:  "This  is 
:ntial  to  the  passing  of  the  property  as  between  the 
or  against  creditors,  if  the  assignment  is  not  fraudu- 
t  was   an  arrangement   of  the  corporation  for  their 

1  V.  Sonlh-Western  R.  Co.,  53  G>.  514;  Duke  v.  Cahawba  Nav.  Co., 

z  ;   Eames  v.  Wheeler,  19  Pick.  443. 

Smith  V.  Crescent  Citf  Stock-Landing  and  Slaughter- House  Co.,  30 
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id  a  transfer  made  in  a  manner  other  than  that  pre- 
L  is  good  against  everybody  but  the  corporation  ;  and 
lat  where  the  corporation  has  made  a  transfer  without 
ding  the  production  of  the  certificate,  it  could  not 
against  a  bona  fide  assignee  to  whom  previously  a 
r  had  been  made,  not  in  the  way  limited  by  the  by- 
act  of  incorporation.'  This,  so  far  as  regards  the 
ation,  seems  reasonable,  in  view  of  the  power  of  the 
ation  to  compel  the  production  of  a  certificate,  or 
jf  its  loss,  before  registering  a  transfer.' 
eneral,  equitable  title  to  stock  passes  by  the  delivery 
certificate  with  a  power  of  attorney  to  transfer,  as 
;n  the  parties'  and  against  all  having  notice.^  It 
ot  pass  as  against  the  company,  which,  until  a  proper 
ransfer  or  a  proper  demand  therefor  is  made,  will  be 

ith  V.  American  Coal  Co.,  7  Lans.  317.  Sec,  on  the  general  qaeitioD 
ioD  of  the  restrictive  clauie.  Bank  of  Utica  v.  Smallej,  7  Cow.  770; 
TV.  Iron  Man.  Co.,  7  Mich.  144  (opinion  of  Cooler,  C.J.).  Contra, 
I'.  Bear  River,  etc.,  Co.,  5  Cal.  1S6;  Naglee  v.  PlciEc  Wharf  Co.,  zoCaL 
he  California  statute  ran  thus  :  Shares  "  may  be  transferred  by  indone- 
d  deliveiy  thereof,  snch  indonement  being  by  the  signature  of  the 
or,  or  his  attorney  or  legal  representative ;  iul  such  transfer  shall  not 
',  eietpt  bitvittn  tit  partiix  thtrela,  until  tkt  same  shall  kavi  iten 
•d  on  tkt  boots  of  the  egmpany."  Marray,  C.  J.,  in  Weston  v.  Bear 
impany,  said;  "It  seems  to  me  that  it  cannot  be  fiiily  contended  that 
ision  was  intended  for  the  protection  of  the  company  alone.  *  <  * 
assaming  loo  much  to  say  thai,  having  delegated  to  corporations  the 
f  regulating  inch  transfers  for  their  own  protection,  or  going  further 
)loyiiig  vrords  of  exclusion,  the  Legislature  intended  to  protect  the 
om  the  frauds  which  might  be  perpetrated  by  a  sale  or  hypothecation 
irtilicatei  passing  the  legal  or  equitable  title,  while  the  bonks  of  the 
'  induced  credit  to  the  vendor  by  holding  him  out  to  the  world  as  the 
r  such  stock." 

e  corporation   has  a  right  to  require  the  production  of  the  certificate 
ecording  a  transfer  of  the  stock  represented  by  it.     Railroad  Co.  v. 
;  34  N.  Y.  30;  The  Slate  p.  Railroad  Co.,  30  La.  An.  308;  Bank  v. 
47  Iowa,  575- 
ston  ti.  Bear  River,  etc.,  Co.,  6  Cal,  435 ;  The  People  f .  Elmore,  35 

ted  States  v.  Vaughan,  3  Binn.  394;  Railroad  Co.  v.  Schuyler,  34  N. 
(atrighl  v.  Buffalo  Bank,  ao  Wend.  91;  Stone  v.  Hackett,  11  Gray, 
lice  V.  Smith,  44  Ind.  i ;  Black  v.  Zacharie,  3  How.  483. 
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itable  title  will  not  prevail  against  that  of  the  assignee 
ruptcy  of  the  transferor." 

assignment  or  power  of  attorney  may  be  drawn  in 
oth  as  to  the  attorney  and  as  to  the  date.     The  blanks 

afterwards  filled  up;  and,  it  seems,  extraneous  evi- 
vill  be  admitted  to  show  the  correctness  of  the  appar- 
e.* 

ider  of  a  certificate  with  a  blank  assignment  is  a  suf- 
delivery  of  stock  to  sustain  an  action  for  the  price,^ 
hen  a  legal  transfer  cannot  be  made  until  certain 
ents  due  the  company  are  paid.^ 
ilivery  of  the  certificate  without  any  assignment  has 
:ld  a  good  gift  of  stock  as  a  donatio  mortis  causa,  not- 
nding  the  stock  was  "  transferable  only,  by  her  or  her 
y,"  on  the  books  of  the  company ; '  and  where  there 

delivery  of  a  certificate,  but  a  new  one  had  been 
lUt  in  the  name  of  the  donee,  and  the  stock  had  been 
Ted  to  her  on  the  company's  books :   that,  too,  was 

be  a  good  and  executed  gift.* 

delivery  of  the  certificate  is  not  the  only  way  of  pass- 
:  title.  A  certificate  is  not  necessary  to  the  owner- 
r  stock:'  if  the  name  of  a  person  appears  on  the 
ook,  it  is  evidence  that  he  is  a  stockholder;*  and, 
re,  a  transfer  by  deed  or  other  writing  may  in  some 
►e  good, '  but  a  mere  delivery  of  receipts  for  stock 
t  be  a  good  transfer."*  Where  the  by-laws  require  an 
lent,  although  they  do  n»t  point  out  any  particular 
n  entry  of  a  credit  of  shares  on  the  books  will  not 
lod  conveyance," 

iTBta  ti.  .^ln>  Ini.  Co.,  I9  Conn.  245. 

nan   Union    Building  and    Saving'Fund   Assn.   v.   Sendmeyer,    14 

17.  i  Noyes  v,  Spalding,  17  V(.  420. 

f.  Bigelow,  zo  Barb.  at.  '  WaUh  v.  Sexton,  55  Bub.  351. 

d  et  ux.  v.  Roberu,  3  W.  N.  C.  453;  1. 1-.  ju$  »<?«.  Roberts' Appeal, 

C.  J55.     See  also  Grymes  v.  Hone,  49  N.  V.  17. 

«ter  Glus  Co.  V.  Dewey,  16  Mass.  94;  Ellis  v.  Essex  Bank,  3  Pick. 

3  Hoagland  v.  Bell,  36  Bacb.  57. 
i  V.  Essex  Bridge,  2  Pick.  243.        ">  Ward  v.  Turner,  3  Ves.  »r.  431, 
Iborough  Han.  Co.  «.  Smith,  1  Conn.  579. 
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SO  decided  by  Lord  Macclesfield,  in  the  case  of 
Hudson  Bay  Company,'  and  has  been  recognized  in 
ter  cases/  An  equitable  transfer  will  be  subject  to 
1  when  so  established,^  and  the  equitable  assignee  is 
:o  take  notice  thereof'  This  is  the  law  in  England 
nost  of  the  United  States.  In  New  York,  however, 
;en  held  that  under  the  general  banking-law  of  that 
o  power  was  given  to  restrain  the  transfer  of  the 
f  an  owner  indebted  to  the  company.  The  Court 
:als  *  decided  that  the  stock  having  been  given  by 
:ute  the  general  properties  of  personalty,  any  such 
on  on  its  general  transferable  qualities  as  that  con- 
for  would  be  in  violation  of  the  statute.  In  other 
that  a  lien  could  not  be  created  upon  stock  in  a 
ich  would  not  create  a  lien  upon  other  personalty. 
J.,  said :  "  The  quality  of  transferability  being  at- 
to  the  shares,  the  corporate  body  has  no  authority 
fere  with  the  disposition  which  any  stockholder  may 
:o  make,  except  so  far  as  such  authority  is  conferred 
act  itself,  or  by  some  general  law  applicable  to  the 
Upon  the  subject  of  transfer,  the  nineteenth  section 
itatute  declares  that  the  shares  shall  be  transferable 
le  books  of  the  association  in  such  manner  as  may 
xd  upon  in  the  articles  of  association.  Assuming, 
at  present  deciding,  that  this  provision  would  allow 
int  to  be  inserted  in  the  articles,  of  the  character  of 
itained  in  this  by-law,  it  does  not  afford  any  counte- 
:o  the  position  that  it  could  be  imposed  in  any  other 
If  we  concede  that  the  power  to  determine  the  man- 
^hich  a  transfer  on  the  books  may  be  made  includes 
r  to  forbid  it  in  a  case  in  which  the  shiireholder  is 

Wms.  207. 

>owell  V.  Buk,  I  H«n.  (Del.)  57;  Utile  v.  Walton,  i  Gr.  43;  Me- 

lanki'.  Merchanti'Bai)k,45  Mo.  513;  Lockwaod  v.  Bank,  9  R.  1. 308. 

>n    Bank  f.   Laird,  a  Wheat.  390 ;    Farmers*  Bank    v.  Iglehart,  6 

CDnningham  v.  Alabama  Life  Int.  Co.,  4  Ala.  653. 

ners'  Bank  v.  Iglehart,  6  GUI,  57 ;  Union  Bank  v.  Lturd,  I  Wheat. 

lion  of  Story,  J.). 

[  of  Attica  V.  HanDlactnrer's,  etc..  Bank,  ao  N.  Y.  501. 
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hough  it  has  been  he[d  not  to  apply  to  an  instalment 
as  not  yet  been  called  in.* 

ien  extends  to  debts  of  a  partnership  of  which  the 
Ider  is  a  member.^  It  is  good  for  the  amount  of  a 
:  yet  payable,  at  least  where  the  by-law  in  form  pro- 
at  no  one  "  indebted  "  to  the  corporation  shall  trans* 
stock.  As  said  by  Tilghman,  C.  J. :  "  Indebted,  in 
I  understanding,  means  a  sum  of  money  which  one 
itracted  to  pay,  whether  the  day  of  payment  has 
'  not.  Even  in  law  we  speak  of  debitunt  in  pntsenti, 
im  in  futuro."  ♦  It  was  said  in  another  case :  *  "  The 
negotiating  a  loan  is  the  period  at  which  the  direc* 
it  look  out  for  security.*  The  expression  "  actually 
ts,  however,  the  force  of  due  and  payable.' 
ien  only  attaches  for  debts  due  the  corporation  ;  and, 
e,  where  individuals  agree  to  form  a  corporation  to 
jt  a  certain  undertaking,  and  one  becomes  indebted 
sst  on  account  of  the  undertaking,  and  the  company 
wards  incorporated  and  shares  are  assigned  to  its 
-s,  no  lien  will  attach  to  the  shares  of  the  indebted 
-,  for  he  never  was  indebted  to  the  corporation.'  A 
establishing  a  lien  has  no  retroactive  force,  and  cannot 
stock  to  a  lien  for  a  debt  which  was  contracted  be- 
passage.^ 

aa  V.  Wing,  33  Eng.  Law  &  Eq.  So;  McCread;  v.  Rumscf,  4  Dner, 

V.  United  Statei  Ins.  Co.,  5  Gill,  4S4.  Th«  reasoning  of  the  opin- 
case  proceeds  upon  ihe  distinction  between  debls  payable  in  future 
aitHli,  and  not  upon  any  peculiar  character  of  Ihe  indebtedness  for 

Id  V.  Suffolk  Bank,  17   Barb.  434 ;   Geyer  v.  Western   Ins.  Co.,  3 
p.  41  ;   West  Branch  Bank  v.  Armslrong,  4  Wrighl,  278. 
t  V.  Mechanics'  Bank,  15  Serg.  &  R.  140.     Scealso  Sewalt  v.  Lan- 
ik,  17  Serg.  &  R.  885;  SL  Louis  Perpelnal  Ins.  Co.  v.  Goodfellow, 

S  St.  Louis  Perpetual  Ins.  Co.  v.  Goodfellow,  svpra. 
ew  York,  however,  "due"  has  been  held  to  mean  payable  i«  /r«- 
sggeli  V.  Bank  of  Sing  Sing,  15  Barb.  336. 
e  V.  Bank  of  Commerce,  14  Wrighl,  371. 
achnsetU  Iron  Co.  v.  Hooper,  7  Gush.  183. 
People  V.  Crockett,  9  Cal.  in. 
_  vn.  MO.  3.  30 
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eneral  in  another  s 
1  stock  really  own* 
:  name  of  those  wh< 

I  that  standing  in  I 
rtum  of  Walworth, 
)uld  not  be  permitt 
ona  fidt  purchaser 
icret  ownership  of  tl 

II  the  stock  attache: 
a  transfer  of  a   po 

npelled  by  a  pun 
h  the  amount  of  th 
ifer  enough  stock 
debt.i 

iching  for  any  debt  i 
:  fact  that  the  Stati 
ibt  for  which  it  is 
lat  the  corpoiation 
g  on  the  lien.  The 
either  the  indebted 
nitted  a  transfer  ;  s  1 
:ate  to  a  purchaser, 
erwards  refuse  to  tr; 

p oration  improperly 
n  request,  the  reme 
cases  a  bill  to  co 
d  although  this  is  ui 
factory  remedy  to 
efault  of  the  corpo 

loenix  Fire  Ins.  Co..  3  Pa 

of  Washingion,  3  Crane 
tern  Ins.  Co.,  3  Piltsb.  R 
1  V.  Smalley,  7  Cow.  770. 
(iver  Bank,  45  N.  H.  300 
anktin  Ins.  Co..  8  Pick,  ( 
Buffalo  Bank,  10  Wend.  5 
•hayer  Jewelry  Man.  Co.. 
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by  Daly,  C.  J.,  in  Cushtnan  v.  Jewelry  Company,' 
■  may  not  desire  to  sell  his  stock,  'it  may  be  a  val- 
estment,  with  a  prospect  of  gradual  increase  in  value, 
i  is  no  reason  why  the  owner  should  be  compelled, 
the  corporation  will  not  transfer,  to  resort  to  an 
r  damages."  Still,  the  courts,  following  the  lead  of 
.nsiield,  generally  hold  that  assumpsit  is  an  adequate 
and  equitable  interference  is  rarely  awarded, 
amages  recoverable  for  a  refusal  to  transfer  stock 
rding  to  some  authorities,  the  value  of  the  stock  at 
the  transfer  was  requested,  with  interest  to  the  date 
:rdict'  In  the  words  of  Sewall,  J..'  "the  plaintiflTs 
be  compensated  by  allowing  him  the  market  value 
lares  he  was  entitled  to,  at  the  time  he  demanded 
ficates  and   they   were  refused   to    him.     *     *     * 

was  that  the  injury  was  complete,  and  then  the 
might  have  determined  the  extent  of  his  loss  by  a 

of  the  number  of  shares  denied  him,  at  the  expense 
Ivance  upon  them."  Other  authorities  have  held 
pany  liable  for  the  highest  value  of  the  stock 
the  refusal  and  the  time  of  trial.'  The  former  is 
irally  accepted  rule.^ 

psit  being  held  to  afford  sufficient  satisfaction  in 
es  of  a  refusal  to  transfer,  it  may  be  laid  down  as  a 
rule  that  a  court  will  not  compel  a  corporation  to 
itock,  by  the  prerogative  writ  of  mandamus.    The 

came  before  the  King's  Bench  in  1780,  in  The 
Bank  of  England,^  and  the  writ  was  refused.     The 

r.  330- 

V.  Portland  Bank,  3  Gray,  364;  Bank  of  Attia  v.  Manuf«ctur«ts', 
x>  N.  Y.  501 ;  Pinkerlon  v.  Manchester,  «tc,  R.  Co.,  43  N.  H. 
ch  tbU  view  it  ably  maintained  by  Bellows,  J.) ;  Eastern  R.  Co,  v. 
[O  Gray,  31 ;  German  Union  Building  anA  Saving-Fund  Assn.  f. 
,  14  Wrighl,  67. 
:'.  Portland  Bank,  lufra. 

i  V.  Suffolk  Bank,   17  Barb.  434.     See  alio  the  opinion  of  Ver- 
i.,  in  KorCright  v.  Buffalo  Bank,  31  Wend.  348. 
:dgw.  on  Dam.  367,  36S. 
g.  Sa3- 
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if  Lord  Mansfi^d  seems  to  go  upon 
ircumstances:  the  inexpediency  of  gt 
nary  remedy  where  there  was  a  sufficiei 
Ehe  fact  that  there  was  in  his  lordship's 
to  the  right  of  the  applicant.  Other 
hold  that  when  the  right  is  clear  t 
for  the  interposition  of  mandamus.  1 
er,  J.,  in  The  State  v.  Rombauer:'  " 
the  relator  misconceived  his  remedy,  a 
in  adequate  and  ample  redress  without  i 
ling  by  mandamus.  If  he  has  good  t 
can  recover  the  market  value  in  a 
There  can  be  no  necessity  for  his  posi 
shares  in  question.  A  controversy  m 
ard  to  the  ownership,  and  that  would 
ion  at  law.  Courts  will  not  venture  on  d 
:ers  by  mandamus.  It  is  the  uniform  a 
the  courts  that  where  a  corporation 
)  transfer  stock  on  its  books,  the  party  i 
;  remedy  by  action.  Therefore  a  ma 
ich  transfer  will  not  He."' 
le,  while  general,  is  not  absolutely  infl 
y  arise  circumstances  under  which  a  c 
writ.  As  is  implied  in  the  opinion  in 
the  rule  of  refusal  is  enforced  "where 
ely  to  be  put  into  possession  of  certain  si 
scertainable  market  value,  or  which  can 
irket,  and  when  the  incidental  rights  of 
eligibility  to  corporate  offices,  or  the  ri) 
ate  meetings)  do  not  depend  upon  the 
jcific  shares  which  are  the  subject  of  c 

iSS- 

>  Shipley  v.  Bank,  lo  Johni.  484;  Ei  parte  Fireme 
Joyce  B.  Russell,  a  Cow.  444;  Asylum  v.  Phcenix 
i5on   V.    Providence  Bank,    3  R,    I.  M;    Murray  v. 

"ueen  v.  London,  Midland,  and   Newcastlc-on-Tyne 
84  {opinion  of  Erie,  J,). 
5!.  95  (per  Ames,  J.). 
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as  well  and  fully  enjoyed  by  virtue  of  the  owner- 
a  equal  number  of  other  shares."  ' 
remarks  apply  to  mandamus  as  recognized  by  the 
law.  In  England,  a  mandamus  is  provided  by  stat- 
id  18  Vict.  I2S;  and  this,  it  seems,  may  be  issued 
vhere  at  common  law  it  would  have  been  refused  : 
:en  used  to  compel  the  registry  (equivalent  to  the 
in  the  books  in  this  country)  of  shares.*  In  Louis- 
er  the  code,  it  is  held  that  a  mandamus  will  lie  to 
he  transfer. 3 

Henry  Budd,  Jr. 


1  instince  of  the  iisue  of  »  mattdamtti  to  compel  the  Iranifei  »{ 
"he  SWe  V.  Hclver,  i  So.  Car.  (N.  s.)  15. 
K.  Irish  Land  Co.,  8  El.  &  Bl.  511;   Ward  f.  South- Eastern   R, 
[.  (Q.  B.)  177. 
Ute  ex  rel.  MarlJa  v.  New  Orleans  and  Catrolllon  R.  Co.,  30  La. 
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:   CONTRACTS   OF  INSURAN 

:eived  a  copy  of  the  decision  of  tht 
ouri  in  the  case  of  Baile  et  al.  v. 
ine  Insurance  Company,  decided  at 
This  decision  is  of  great  importance 
ie  rule,  for  the  first  time,  that  on  a) 
ince  the  assured  may,  in  equity,  re 
lar  case  was  determined  before  by  th 
was  an  action  at  law  to  recover  oi 
isurance.  In  that  case,  the  insun 
provided  that  "  the  condition  of  i 
1  company  shall  be  written  or  print 
'  and  also  that  "all  policies  and  c 
instruments  of  guarantee,  made  by 
subscribed  by  the  president,  or  pre 
ttested  by  the  secretary."  The  coi 
;  "  corporations,  where  they  are  not 
liar  manner  by  their  charter,  may 
des  in  the  execution  of  their  businc 
may  adopt  in  the  exercise  of  similai 
1  the  provisions  of  the  charter  above 
plaintiff  could  not  recover  on  a  nal 
'he  same  case  seems  somehow  to 
ral  court,'  and  a  ruling  entirely  di 
e  Federal  Court  holding  that  whei 
d  the  insurance  company,  the  Get 
jri  then  in  force  declared  that  a 
nted  should,  unless  otherwise  exp 
provisions  of  the  general  law  respe 
I  sect,  8,  p.  232,  of  the  Revised  Coi 
"parol   contracts  may  be  binding 
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porations,  if  made  by  an  agent  duly  authorized  by  a 
e  vote,  or  under  the  general  regulations  of  the  cor- 
;  and  contracts  may  be  implied  on  the  part  of  such 
ions  from  their  corporate  acts,  or  those  of  an  agent 
owers  are  of  a  general  character."  The  Federal 
erefore  held  that  "  the  defendant  was  not  released 
t  by  implication  subjected  to,  this  provision  of  the 
law," 

iupreme  Court  now  hold,  in  the  case  first  above 
;d,  that  the  ruling  of  the  Federal  court  was  proper, 
t  the  opinion  of  the  Supreme  Court  in  the  case  of 
;  V.  United  States  Insurance  Company,  supra,  was 
obiter,  and  that  in  deciding  that  case,  sect.  8,  p. 
he  Code  of  1845,  above  referred  to,  had  been  over- 
ilthough  it  has  been  on  the  statute-book  for  over 
e  years.  The  court  also  draws  a  distinction  between 
;  and  the  case  now  decided,  on  the  ground  that  the 
ase  was  a  suit  at  law  on  an  alleged  oral  and  com- 
grecment,  while  the  latter  case  was  a  proceeding  in 
I  compel  that  to  be  done  which  already,  upon  suffi- 
isideration,  had  been  agreed  should  be  done ;  and  in 
w  it  was  unnecessary  for  the  court  to  overrule  its 
in  the  previous  case.  Sherwood,  C.  J.,  delivered 
ion  of  the  court,  in  very  clear  and  forcible  language, 
and  Henry,  JJ.,  dissented,  so  that  the  conclusion 
was  only  by  a  majority  of  one. 
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I  American   bar"  the  ec 

stating  that  it  is  publish 
sed  fourth  English  editi 
ices  the  American  edito 
glish  cases  not  before  1 
o  the  English  bar  no  les 
;  the  editorial  work  of 

and  ninety  pages,  seven 
iiatement  of  the  statutor 

States  in  reference  to  * 
are  those  under  the  subj 
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valuable. 
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ollected  and  classified  ir 


BOOK   REVISWS.  461 

treats  of  "General  Rules  of  Construction,"  When  the 
il  work  is  one  of  so  great  value  as  that  of  Mr.  Jarman,  the 
Itlion  is,  of  course,  to  be  tested  by  the  extent,  perspicuity) 
sefulness  of  the  notes.  Thus  testing  it,  we  think  the  bar 
i  country  will  universally  adopt  the  ^commendations  of  the 
h  publisher.  J.  0.  P. 

:^  OF  Cases  DereaMiNBO  in  thb  Suprbue  Court  of  the  Terri- 
'  OF  Utah  from  the  January  Term,  1877,  to  the  June  Term, 
,  Inclusive.  Reported  by  Albbat  Magah,  of  ihe  Salt  Lake  Bar. 
II.     pp.657.     Chicago;  CallaghoD  &  Co.     iSSl. 

:he  eighty-eight  cases  here  embalmed,  perhaps  half  a  dozen 
'orth  reporting  for  the  sake  of  their  local  value  or  peculiarity, 
porter,  however,  is  hardly  responsible,  we  suppose,  for  this. 
les  the  cases  as  they  come.  But  it  was  not  necessary  to  pad 
leavily  with  platitudes  from  briefs;  and  the  time  given  to 
ork  would  have  been -well  spent  in  making  the  head-notes 
concise,  and  accurate,  which  the  reporter's  own  briefs  indi' 
le  could  do.  Territorial  judges  usually  are  not  profound 
.  In  the  nature  of  things — theplace,  the  methods  of  appoint 
and  the  compensation  —  it  could  not  be  expected.  Recog- 
this,  still  some  of  the  decisions  in  this  volume  take  th< 
of  Che  reader,  especially  the  rulings  relative  to  corporatt 
5.  Young  V.  Cannon  is  a  notable  case,  because  it  contains  ir 
le  "  the  names  of  all  the  wives  and  children  of  the  late  Brig' 
bung,  deceased"  (seventy-eight  in  all),  and  because  it  betray: 
derfully  perverse  bias  on  the  part  of  the  judge  (Boreman), 
action  it  reviews  and  corrects.  On  an  ex  parte  applicatioi 
intiffs,  and  wholly  without  notice  to  defendants,  he  firs 
lied  a  receiver  for  an  estate  valued,  loosely,  at  millions,  anc 
y  in  charge  of  bonded  executors,  and  then  ordered  them 
leral  terms,  to  deliver  the  estate  to  his  appointees.  Nothinf 
escribed  in  specific  terms.  After  a  sworn  answer  contro 
g  the  allegations  of  the  bill  had  been  filed  by  the  executors 
ceiver  moved  an  attachment  for  contempt.  This  was  basei 
an  affidavit  of  the  receiver  that  only  certain  property  ha< 
delivered  to  him  by  them,  and  the  further  affidavit  of  thi 
iffs'  attorneys  alleging  that  they  were  informed  and  ieltevti 
le  executors  retained {}'),  besides  commissions,  large  amount 
y  "paid  by  them"  toother  parties  for  irregular  and  unau 
ed  expenditures ;  and  this  loose  information  and  belief  wa 
d  to  have  been  gathered  from  conversations  with  others  thai 
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rom  "  common  rumors 
:h  affidavits  as  these  o 
executors  were  arresti 

the  "nature  of  an  aeco. 
tors ;  and  as  the  resul 
-s  had  done  their  dut 
ys  of  the  estate  long 
ive  had  moneys  on  I 

almost  avowedly  ths 
ted  as  if  on  hand,  h 
mtil  they  should  turn 
lid  out  to  creditors,  ( 
roceedings  for  contei 
3T  waste,  are  certain! 
ons.  Of  course  the  1 
d  released  the  prison 
le  proof-reader  or  prii 

Law  of  Landlord  and 

<  Bros. 

no  means  devoid  of 
"  several  years  of  si 
elieve  that  his  time  I 
conception  of  a  law 
['ully  worked  out  his 
lething  more  than  an 
ap  of  bones,  but  a  ni 
;  should  wish  that  whc 
violence,  the  accid 
il  figure  still  presenle 
1  practice  seems  to  i 
Ve  therefore  forbear 
round  of  difference  ai 
id  has  done  well  in  ad 
do  not  think  that  he 

nit,  in  limine,  that  w 
ook.     It  is  not  so  bi 
:s,  which  provoked 
I  of  Macaulay;  still, 
I  fifty  pages,  and  requ 
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l1  effort  to  grasp  Jt.    Feeling  therefore,  as  we  do,  the  jusi 

Hallam's  observation,  that  the  small  octavo  form  of  Aldei 
t2ted  the  acquisition  of  knowledge,"  we  naturally  appi 
roscope  for  the  detection  of  repetitions  and  redundaocici 
ak  we  detect  them,  neither  few  nor  far  between.  But  t 
under  the  circumstances,  a  serious  charge,  and  as  we  fes 
£  a  preference  for  the  black  cap,  we  shall  go  somewhat  int 
and  so  supply  the  necessary  materials  for  the  correction  c 
Igment.  On  page  tj  we  read :  "  Kor,  if  there  are  two  tei 
ider  the  original  lease,  and  one  holds  over,  is  the  tenar 
es  out  of  possession  when  the  term  expires  made  liable  as 

for  an  additional  term,  by  the  acts  of  his  co-tenant.' 
ice  is  here  made  to  Draper  v.  Crofts,  which  is  given  in 
bat  the  text  continues :  "  Thus,  one  Crofts  and  a  Mr.  Bar 
re  tenants  to  the  plaintiff  for  a  term  of  three  years.  Crofi 
x;capied  the  premises,  but  Bartlett  held  over.  No  assei 
fts'  part  to  such  holding  over  was  proved,  and  the  coui 
at  as  one  tenant  cannot  bind  his  co-tenant  by  holding  ov< 
i  his  assent,  no  recovery  could  be  had  against  Crofts  r< 
bsequent  to  the  expiration  of  the  term."  The  statement  t 
:icrete  case,  surely,  thi^ows  no  light  upon  the  anteceder 
;nt  of  the  principle.  If  retained  at  all,  it  should  be  in  th 
ype  of  a  note. 

note  to  page  148  we  meet  the  following:  "But  a  convej 
lade  by  an  infant,  which  the  law  would  have  compelled  hii 
[e,  cannot  be  disaffirmed  after  he  becomes  of  age  ;  and  i 

ours]  Ae  conveys  the  land  to  another  after  he  tomes  of  ag, 
ind  deed  will  confer  no  title."  Of  course  not.  But  nt 
I  part  of  this  extract  redundant,  but  the  whole  of  it  is 
ion,  for  this  is  said  on  the  preceding  page:  "It  was  hel 
court  that  he  could  not  set  up  infancy  to  defeat  the  deec 
:,  although  an  infant,  he  might  have  been  compelled  t 
,  and  therefore  his  conveyance  without  legal  compulsion  wi 
Reference  is  made  to  another  case.  But  even  this  qu( 
is  a  repetition,  the  rule  being  accurately  and  briefly  state 
text  of  the  same  page,  that  the  infant  is  bound  "  when  tl: 
me  which  the  law  would  have  compelled  him  to  do."  Th 
ies  should  have  been  silently  placed  in  support  of  that  ruh 
Hge  480  the  law  is  thus  declared :  ' '  Thus,  in  a  lease  of  lao( 
see  covenanted  to  plough  and  sow  certain  land,  '  except  tl 
warren  and  sheep-walk ; '  it  was  held  a  breach  of  the  covi 
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ding  that  the  exceptk 
as  the  rest  of  the  s 
he  covenant,  was  to  be 
'  had  been  used,"  ci 
we  are  told,  in  a  note 
cultivate,  etc.,  the  pr 
id  sheep-walk,'  amour 
arren  and  sheep-walk, 
V.  Ellis,  i6  East."  - 
>f  weariness,  the  authi 
ovenanted  to  plough, 
remises,  except  a  ccrti 
irse  of  husbandry,  it  w 
)  plough  the  part  exce| 

iw,  one  or  two  exampl 
On  page  14  thefC  i 
:  termination  of  his  esi 
an  of  one  who  had  no  1 
,ant  at  sufferance."  It 
p-yer  or  not,  ever  suppo; 
thority  to  give  it  was 
'  Thus,  where  a  tenant 
tplied  to  the  attorney 
:he  attorney  told  him 
e  [the  tenantj  might  I 
dlord,  it  was  held  thai 
"  At  page  519  were 
and  wife,  is  such  a  co 
md's  death;  and  [uni 
□ids  the  lease,  no  actic 
g  extracts  show  more 
riter  of  so  ponderous 
dent  that  no  tenancy 
'ill  not  uphold  a  presi 
s  to  be  made  clearer], 
'use  and  occupation' 
lat  his  case  was  not  ma 
■st:  "But  when  the  cir 
:  drawn  as  to  the  term 
question  must  be  lefl 


BOOK    REVIEWS.  '      465 

ly,  theo,  juries  should  not  be  abolished  ;  they  should  at 
:  retained  for  the  solution  of  insoluble  cases. 
have  been  tedious,  and  we  intended  to  be.  The  evidence 
ort  of  our  criticism  was  necessarily  cumulative.  We  would 
more  of  a  similar  kind  if  we  were  not-forced  to  Stop  some- 
If  all  which  the  book  affords  could  be  set  out  in  a  review, 
d  be  criminal  to  set  out  any. 

next  objection  is  to  the  author's  style,  and  even  grammar, 
not  care  to  linger  upon  this.  For,  if  repetition  and  redun- 
and  inaccuracy  of  statement  are  generally  found  in  modern 
sks,  bad  grammar  is  almost  always  found.  Again,  while 
laying  down  rules  for  others,  our  standard  is  unusually 
We  think  a  law-writer  should  know  how  to  spell,  and  even 
construct  ordinary  sentences.  Such  mistakes  as  "lay"  for 
(pp.  43,  44),  "permission  and  occupancy  is  sufficient" 
,  "when  the  title  to  premises  occupied  by  a  tenant  are  in 
' "  (p.  10),  "  privies  in  estate  can  only  do  so,  except  possi- 
some  special  cases,  and  privies  in  law  can  never  do  so  "  (p. 
ire  regard  as  wellnigh  unpardonable.  But  a  grosser,  because 
multitudinous,  mistake  is  committed  in  the  chameleonic 
g  of  "referribie."  This  word  is  found  on  page  3435  "re- 
s,"  on  page  36  as  "  referable,"  and  on  page  69  as  "  refer- 
There  is  evidently  no  philological  squeamishness  about 
ood. 

ling  now,  as  we  are  glad  to  do,  to  another  and  more 
ant  feature  of  the  book,  we  find  the  cases  laboriously 
lly  collected.  This  means  a  good  deal;  for  every  branch 
law  relating  to  landlord  and  tenant  is  treated  in  the  text. 
f  course,  do  we  intimate  that  the  book  is  simply  a  digest  — 
e  author  has  put  his  materials  in  juxtaposition,  and  secreted 
ntal  cement  to  hold  them  together.  He  has  sometimes 
d  one  authority  against  another,  and  expressed  his  prefer- 
But  he  has  never,  we  believe,  dissented  from  all  the 
ties  on  a  point,  or  given  us  those  fine  and  valuable  criti- 
;o  be  found,  for  instance,  in  Pollock  on  Contracts.  We, 
tr,  are  only  stating  a  fact,  not  pointing  out  a  fault.  For, 
the  author  is  wrong  in  his  standard,  he  is  not  wrong  again 
ic  conforms  to  it. 

lave  read  the  greater  part  of  this  book  with  care,  and  we 
hat  the  result  of  the  cases  is  given  with  substantial,  and 
re,  having  regard  to  the  scope  of  the  work,  very  creditable 
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piirpo*e  of  ihii  depubnent  of  the  RtviBW  ii  to  adTUe  the  ptofeuioa 
:  point*  decided  b  the  latest  reported  casei  of  importance,  and  to  show 
iplete  report!  of  the  lame  may  be  obtained.  To  this  end,  a  tjrllabu* 
:aie  \%  given,  together  with  the  name,  dale,  and  page  of  the  journal 
le  caae  ii  reported.] 
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\un.  —  Liability  of  uamtn  to  atsi^t  in  de'.iverv  of  cargo.  —  UnlMi 
ia  some  express  or  implied  ^reement,  or  established  usage,  to  difr 
with  their  Airthar  servicas,  seamen  itpoii  the  conclusion  of  a  vojag< 
Dund  lo  assist  in  the  delivorj  of  the  cargo ;  and  if  those  whose  duty  em' 
s  the  handling  of  freight  refuse  to  assist  in  unloading  the  boat  at  thi 
f  a  voyage,  the  necessary  amount  paid  laborers  hired  to  perform  tbeh 
in  discharging  the  cargo  maybe  deducted  from  their  wages. —  Burkd 
t>.  The  Hudson,  U.  S.  DisL  Ct.  West.  Dist.  Pa.,  InL  Rev.  Rec,  Jun< 
»1,  r.  1S7. 

ED  of  maierial-man  and  martgagte  —  Regiatraiion  of  morlgagt.  — 
a  the  local  law  ^ves  a  lien  for  supplies  furnished  to  a  v««m1  in  bei 
I  port,  and  provide*  that  such  lien  snail  be  preferred  to  that  of  a  mort 
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Admiralty  —  Continued, 
giifiee,  ft  court  of  admiriiliiv  will  enforce  it;  and  such  Hen  w 
lorced  by  «  court  of  ftdinirafity  when  llie  local  law  ia  silent  on 
upon  the  eround  (1)  tliat  tht>  lien  of  n  maritime  contract,  vhet 
under  thelocHl  law  or  the  mnritime  law,  is  pmctieally  ft  marlti 
entitled  to  rank  accordingly  and  be  preferred  to  a  morlgnEi 
mor^geor  in  pos^e^sion  ii  the  agent  of  the  mort^ccee  in  ou 

Sliea  lor  the  vessel,  and  the  lien  f^iven  therefor  binds  the  intur 
ect.  4192  of  the  KevisEid  Statutes,  providing  for  the  re£[istrfiti 
giiges,  does  not  chnnge  the  nature  of  the  lii^n,  but  only  provide 
out  such  registrntiun  it  shall  not  he  valid;  and,  therefore,  a  Stat 
ring  the  lien  of  a  domestic  material-man  to  that  of  ■  mortga' 
coiiSict  witii  finch«ection.  — The  Canada,  U.  S.  DisL  CL  Disi.  ( 
N.,  June*.  1881. 

Peiiiion   for  limitation  of  liabilili/  —  Whtn  name  may  be  fit 

can  rule  OD  to  ealue.  —  A  ateamer  is  libelled  for  colliiiion,  np 
bonded  for  the  nmoiint  of  the  appraisement.  A  decree  is  enlere 
steamer  in  fault.  The  owners  then  file  a  petition  claiming  tl 
liniitHtion  of  liability  under  sect.  42H3  of  the  Itevised  .Sututes  o: 
States,  setting  up  also  the  defence  on  which  they  had  relied  in 
suit.  Held,  that  the  decree  in  the  collision  suit  e!<Copped  them 
going  into  the  question  of  fault  tor  the  collision :  that  tbev  w 
eluded  from  claiming  the  benefit  of  a  liiniied  liability  by  rceaoi 
ing  Bled  their  petition  claiming  it,  until  aftera  trial  of  the  cause 
that  in  such  proceedings  the  AmoricBn  rule  is  to  liike  the  value  i 
ing  ship  and  her  freight,  na  of  the  time  whan  she  might  be  au; 
allowed  by  those  proceedings,  and,  therefore,  the  appraisement 
at  the  time  she  wiis  libelled  for  collision  is  sudicient  to  obtain 
liability.  —  New  York  and  Wilmington  Steamship  Co.  c.  Moun 
Ct,  Morr.  Trans.,  vol.2,  No.  8. 

Contract  made  lohile  shio  i"  in  peril  —  Salvage.  —  A  steam*l 

pftssengois  nnd  a  viiluable  cargo,  hsd  lost  lier  screw,  and  was  in 

bor  was  not  cxortiitiint.  and  especially  as  the  service,  if  treati^d 
would  have  been  worth  the  above  sum.  —  Brewis  n.  Stewart,  Ct 
Leg.  N.,  June  lb.  1881. 

Seamen's  wagei  — Right  a.   

man  on  eqaitahlt  terint.  —  ff  the  si  ._....       ^ 

ter  weather,  ao  as  to  make  the  further  prosecution  of  the  voyagi 
life  or  property,  the  master  must  have  the  right  to  lay  up  his  i 
intermediate  port  of  safety  and  to  discharge  his  crew,  and  can  U 
contract  in  such  a  case  before  the  complHtion  of  the  voyage,  up 
terms,  which  must  depend  upon  the  circumstances  of  each  casi 
e.  Schooner  Zach.  Chandler,  U.  S.  Dist.  Ct.  North.  Dist.  III., 
July  2,  lS81:Cin.  L.  Bui.,  July  II,  18'jl  i  Fed.  Rep.,  July  6,  18 

AfNTtiTY.  —  Chai-ge  — DsnUeio  one  directed  to  pay.  — Theinlenti 
land  with  an  annuity  cannot  be  inferred  solely  from  the  fact  tha 
devised  to  the  person  who  is  directed  ti>  pav  the  annuity.  By  a 
devise,  the  devisee  becomes  personalty  liabfe  for  the  payment  of 
It  is  a  charge  on  him  in  respect  to  the  land,  not  a  charge  on  the 
bv  implication,  tending  to  fettt^r  the  alienation  of  property,  are 
by  the  law.  —  Clayton  v.  Owens,  CL  App.  Md.,  Rep.,  May  18, 

Architect.  —  See  Contr4Cts. 

AasiQXBB.  —  Infeniention  held  proper  tn  certain  ease  —  Right  to 
wrongful  attachment  of  assignor's  property.  —  Attachments  wt 
several  suits  against  G.,  S.  iz  Co.,  and'  stock  of  merchand 
Plaintiff  then  Bled  a  bill  in  chancery  against  all  parties,  prav 
ceiver,  and  alleging  that  mortgages  on  the  property  were  fraiii 
Bwers  wore  put  in  by  defendants  in  the  attachment  proceeding 
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-CoDlinued. 

laima  for  wrongrul  alUch ment  Upon  the  day  of  the  appninment 
vor,  defendants  made  a,  general  agsignment  for  the  beneSl  of  creit- 
he  actions  and  proceedings  were  all  consolidated,  and  the  iiMignee 
lionod  to  be  allowed  to  intarvene  in  Ibe  atlHchnient  suite   for  the 

attncbment,  claiminir  that  the  rigbt  to  such  damages  passed  to  him 
lignmenL  Held,  that  such  intervention  was  proper.  —  Dunhiim  u. 
tia.  Sup.  Ct  Iowa,  N.  W.  Rep.,  June  26,  1881,  p.  220. 
ary  of  aiaeti  —  Ceriijicatt  —  Validity  of  ast^tvneni.  —  Sect.  1697, 
Statutes  of  Wisconiiii,  which  requinis  the  assignee  to  affix  liia 
3  to  the  inventory  of  Buets  and  list  of  creditors,  is  directory  only, 
t  a  condition  precedent  to  the  taking  effect  of  the  usij^ment,  and 
to  affix  the  same  will  not  invalidate  the  atsifrnmenL  —  Steinlein  t>. 

Sup.  CL  Wis.,  Ch.  Leg.  H.,  June  1,  1891. 
T.  —  Forhentfit  of  ortditan  —  Satin  conflict  viiih  statute  pi-ohih- 
•ufer  of  elaima  agairut  Unittd  Statu. — An  assignment  for  tha 
'  creditors  is  not  within  the  restraint  of  the  provisions  of  the  United 
BtuEe  prohibiting  a  transfer  or  assignment  of  any  claim  aKainst 
td  States,  and  a  transfer  bv  means  of  it  of  a  claim  against  tbe  Uiiited 
)Veriiment  can  still  be  lawfully  made.  —  Stamford.  Assignee,  a. 
d.  Sup.  Cl  N.  Y.,  Daily  Reg^  April  26,  1881. 

nefit  of  crcditori  —  FaUure  of  assignee  to  affix  certiHeate  to  inom- 
ffeet  of.  —  Where  tbe  assignor,  in  a  general  assignment  for  the  bena- 
litors.  has  made  and  filed  a  correct  inventory,  as  required  bv  the 
lie  assignment  is  not  invalidated  by  the  mere  iHct  that  the  assignee 
I  to  affix  bis  certificate  thereto  witnin  ten  days  after  the  execution 
lis^ment,  tbe  provision  as  to  such  certificate  not  requiring  it  to  be 
;fore  the  filing  of  tbe  inventory,  and  being  merely  directory.  —  Stein- 
(Istead,  Sup.  Gt.  Wis.,  N.  W.  Rep.,  May  28,  1881,  p.  086. 
ion  of  pmperlg  in  tchedaUi  —  Mistake  of  laa  — Assignee's  bond. — 
ite  in  reference  to  the  inventory  of  the  assets  of  a  general  assizor 
enefit  of  creditors,  which  is  required  to  be  Sled  within  n  ipecified 
■  that  "  no  mistake  therein  shall  invalidate  such  assignment,"  etc. 
>t  this  includes  miatakes  of  late,  and  would  include  a  mistake  as  to 
iption  of  certain  real  property  from  liability  to  sale  on  execution. 
e  fact  that  through  mistake  tbe  whole  of  the  assignor's  property 
scheduled  in  the  first  instance  does  not  invalidate  the  assignee'*. 
:  tbe  Circuit  Court  has  authoritv  tu  require  further  security  from 
lee.  —  Farwell  v.  Gundry,  Mup.  Ot.  Wis.,  N.  W.  Bep.,  June  I,  1881, 

.  —  Implied — JteUitiBe  liabilily  of  the  mortgagee  and  terre-tenant 
MS  —  Right  of  the  mortgagee  parthasing  at  shJeri/f  'a  salt  to  protect 
tt,  to  recover  from  terre-tenant  taxes  paid  in  relief  of  his  prop- 
Ithough  the  law  will  not  raise  an  assumpsit  in  consequence  of  the 
intary  payment  by  one  of  the  debt  of  sn.-thcr,  yet  if  one  person  is 
d  to  pay  another's  debt  in  consequeuce  of  the  latler'a  omission  so 
Inw  inters  that  the  latter  requealed  the  former  tu  make  the  pay- 
him,  and  the  former  may  maintain  assampait  against  the  lattiT  for 
int  so  paid.  Where  a  terre-tenant  allows  taxes  to  fall  in  iirrear 
>  occupancy,  claims  upon  some  of  which  are  reduced  to  judgment, 
wards  tbe  mortgagee  proceeds  upon  his  mortgage  and  buys  in  the- 
d  property  to  protect  his  interest,  the  fund  realized  ut  such  sate 
ufQcient  to  pa_y  the  amount  of  the  taxes  in  arrear,  and  afterwards 
chaser,  in  relief  of  his  property  and  by  reason  of  fear  nf  sale 
indcr  Imari  facias  and  distraint  of  his  goods  thereon,  pnvs  the- 
if  the  tHiessn  allowed  to  fall  into  arrea™:  AaW.  a  clear  case  for  tho- 
rn of  the  principle  contained  in  the  fir^t  clause  of  this  syllabus.  — 
Long'trette.  Sup.  Ct  Pa.,  W.  N.  C„  May  26,  1981. 
11- vii.no.  3.  31 
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Attaueiment. —  laaiiante  of,  hy  clerk  icUhoiit  order.  — An  attsci 
bv  the  clurk  without  uii  order,  on  a  debt  before  due,  on  the  sok 
tfie  dofendaut  is  a  iion-rasident  of  the  State,  is  null  and  void,  ai 
i II ri 'diction  on  the  court  iBSiiitig  the  sarae.  —  Philpot  d.  Newn 
Keb.,  N.  W.  Rep.,  June  18,  1881,  p.  'H. 

SbbA88[qns«;  Practick. 

Attorxby.  —  See  BASKnuFTCif. 

Bail-BoM).  —  Sea  Chimisal  Law. 

Banker's  Libs.  —See  Bills  *sd  Notks. 

Bakkruptct.  —  Execution  —  Knoioledge  of  ituolreney  ~  KnotoU 
neif  —  Procariag  geoda  to  be  taken  on  execution.  —  On  the  qucs 


debtor  WHS  the  ion  of  the  plaintitK  and  actively  contributed  to  huv 
rendered  before  it  could  hiive  been  done  without  such  aid,  this  % 
the  bankrupt's  goods  lo  be  tnken  on  execution  williinthe  meani 
of  the  B.mkrupt  Act  of  1874.  — Rogers  r.  Palmer,  U.  S.  Si 
Mhv  18,  1H8I,  p.  1)67. 

Indoraer  fraudulently  preferred—  Relief.  —  Where,  by  a  fra 

biiintion  between  the  bankrupt  firm  and  an  indorier  on  negi 
made  bv  them,  the  BBsels  of  ilie  firm  were  applied  to  the  pa 
paper  liefora  its  mnturitv.  to  the  end  of  giving  such  indorsei 
over  general  creditors,  sufficient  frrouii.l  ia  laid  for  relief  in  & 
the  indoraer;  and  such  an  applicHtion  of  assets  for  the  l>eriefit  t 
constitutes  a  preference  under  the  Bankrupt  Act,  —  Siii  ».  & 
Cir.  Ct.  West  Diat.  Wia.,  Rep.,  June  1,  lS8l,  p.  735. 

Bills  and  Notes.  —  Procuring  additional  seeurity  after  delivery 
aitrety.  —  A  promissory  note  ei;Bcuted  by  principal  and  surety, 
to  the  payee,  procuring  another  tn  be  added  as  additional  sect 
without  the  knowlwlga  or  consent  of  the  arat  surety,  is  such 
as  will  operate  to  discliarge  such  first  surely.  —  Berrymaii  v.  '. 
ft.  Iowa,  N.  W.  Bap.,  June  18,  1881,  p.  103. 

In  handa  of  attorney  —  GiUeetion  by  bank  —  Appropriatio 

An  Httornev  having  n  negotiable  note  for  collection,  deposited 
turitv  in  a  bank  for  the  same  purpose.  The  bunk,  havi-g  no 
the  capacity  in  which  it  was  held  by  the  attorney,  collected 
the  amount  to  his  credit  The  attornev  failed,  owing  the  bnr 
the  amount  of  the  note.  Held,  that  the  bank  could  rightfullv  i 
ceeds  of  the  note  in  part  payment  of  such  indebtedness,  and  v 
to  the  owner  of  the  note.  —  Wood  a.  Bovleston  Nati'inal  Bai 
Ct,  Maas..  West  Jur.,  May,  1881 ;  Xy.  L.  Kep..  Julv,  1881. 

Deposit  of,  with  bank  for  collection  —  Neglect  of  ban.':  cc-. 

proieit.  —  A  foreign  bill  of  exchange,  payable  in  New  York,  ■ 
with  defendant,  a  national  bank  at  Burliivgton,  Iowa,  for  colle< 
sent  Vo  the  correspondent  of  the  bank  in  New  York.  Propi 
demand  for  paiment  was  not  made  by  the  New  York  bank,  i 
thereof  tlie  dii'iwcrs  and  indorsers  were  discharged.  The  regi 
business  in  such  cases  was  for  the  bank  receiving  the  paper  to 
it?  correspondent  at  the  place  of  payment  for  collection,  wli 
business  was  well  known  to  the  owner  of  the  paper.  Held,  tli 
iiew  York  was  a  subagenl  emjiloyed  by  consent  of  the  prim' 
the  superior  agent,  the  bank  in  Burlington,  was  not  respnn*ibl 
but  the  remedy  of  the  owner  of  the  paper  was  directly  agii 
Y'ork  bank.  —  ijuelick,  Exr.,  o.  National  State  Bonk  of  Burlini 
lowu.  N.  W.  Rep.,  July  2,  1881. 
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I  MoTCB  —  Oonlinued. 

ml  of  altered  note  —  lUeovery  —  Miataki  of  faet.~lf  t. 
Aorj  note,  which  hiis  been  materinlly  Hltered.  pnya  the  not 
the  altemtion,  he  may  recover  the  Hmounl  ai  paid  undi 
act  — Praker  e.  Little,  Sup.  VU  Kan.,  Bop.,  May  18,  1881, 
I  indorier  —  Oe/a 

, maker  nrnkes  default,  and  the  indor___ 

that  he  was  nn  aPcoraniodation  indorsor  and  that  the  notes  wero 
livered,  and  that  the;  vere  made  as  the  sole  consideration  for  tbe 

machine  warranted  to  perform  certain  work  and  which  was  useleu 
.bless,  and  that  the  makor  wai  greatly  damaged  by  the  breach  of 
rrantv  and  it  now  utterly  insolvent,  and  that  the  plaintiff  took  the 
th  noUce  and  after  matiiritv :  held,  Ihat  the  indorser  might  avail 
of  such  defence.  —  McDonald  Man.  Co.  r.  Morn n,  Sup.  Ct  Wi»., 
K-  N..  May  19,  1881,  p.  256;  N.  W.  Kep.,  May  21,  1881,  p.  876. 
tiding  payment — When  excused  —  LiabUity  of  indorsee. '^In  Ml 
pan  n  promiesory  note  against  an  indorsee,  who  had  indorsed  waiv- 
«  but  not  demand,  the  petition  showed  affirmatively  that  the  maker, 
laturity,  left  the  State,  and  left  no  one  at  his  last  usual  plnce  of  reei- 
>on  wliom  demand  could  be  made,  and  no  one  authorized  or  empow- 
h  the  meani  to  pay  tbe  note  when  due.  Held,  thai  demand  was 
tly  executed.  —  Whitelej  d.  Alien,  Sup.  Ct.  Iowa,  N.  W.  Kep.,  June 

p.  190. 


jiRKian.  —  Liability  of — Shippers'  instructions  ~- Assent  of  ship- 
anditions  in  bill  of  lading  —  timoin.  — Where  goods  are  received 
imoii  carrier  to  be  forwitrded  in  the  usual  course  of  business,  his  lin- 
iraediately  attaches;  and  if  thej'  are  lost  by  im  accidental  Bre  while 
■arehouse  awaiting  tranaportation,  he  is  liable.  But  if  the  delivery 
ipanied  with  instructions  not  to  forward  until  further  orders,  or  if 
;  remains  to  be  done  to  the  goods  bv  the  shipper  before  they  are  to 
trded,  such  liability  as  a  common 'carrier  dues  not  attach.  The 
'  the  shipper  Co  conditions  in  a  bill  of  lading  or  contract  limiting 
ier's  liability  is  binding  upon  him  when  the  luss  happens  without 
c«  of  Ibe  carrier,  but  such  assent  wilt  not  be  implied  or  presumed 
:ts  and  circumstances  which  do  not  clearly  show  an  assent  to  such 
ns  in  the  contract  on  which  the  action  is  founded.  Neither  usage 
Ota,  though  known  to  the  shipper,  which  be  has  not  clearly  assented 
condition  of  the  contract  of  shipment,  can  be  set  up  to  absolve  ft 
rom  bis  common-law  liability. —Pittsburg,  St.  Louis,  and  Cincin- 
)o.  0.  Barrett,  Sup.  CL  Ohio,  Am.  L.  Reg.,  June,  1381. 
hi  —  Delav  in  transportation  —  Aecumalalion  of  goods  —  Knovil- 
rtie  defendant  railway  contracted  to  transport  from  Milwaukee  and 
n  London,  England,  certain  flour.  Held,  in  an  action  for  damages 
/,  that  if,  at  the  time  of  making  tbe  contract  for  Iranaporlation,  the 
n  of  business  on  the  lines  of  defendant  gave  it  no  grounds  for  doubt- 
suitable  means  would  be  at  its  comniand  for  transportation,  and  tbe 
as  solely  occasioned  by  a  subsequent  and  extraordinary  influx  of 
ipon  its  lines,  then  the  defendant  was  not  responsible;  but  if,  at  the 
contracting,  there  was  an  accumulation  Of  business  on  ite  lines 
Ficapacitatcd  the  defendant,  or  mi)cht  be  expected  to  incipacitale  it, 
rforming  its  duty,  and  this  was  known  or  might  have  been  known  to 
nL.  it  was  liable  for  the  delay.  — HtUiwell  it.  Grand  Trunk  K.  Co.  of 
U.  8.  Cir.  Ct.  East  Dist.  *ls..  Rep..  .July  6,  1S81. 
muj  of  route  —  AgenU  —  Negligence  —  Eeidenee.  —  Plaintiffs  shipped^ 
ndaot,  a  common  carrier,  grain   sacks   at  San    Francisco  destined 
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Fit  advaneing  private  fundt  for  eorpomlvin  —  Et^enee  of  contract  to 
idraneti  —  LtabiiUy  of  corporation.  —  K.  wtu  the  ngent  uf  the  Board 
ilic  Workt  of  Virginia  in  constructing  the  riilrond  and  Blue  Kidge 
;  the  board  U>  pny  for  work  ntid  mnterinli,  and  K.  to  receive  a  cnm- 
1  on  the  cost  for  compensation.  The  board  provided  the  money  to 
■  the  work  by  a  sale  of  Slate  bonds,  which  foil  below  par,  and  there 
deficiency  ul  funds  lo  pay  the  expanses,  and  K.  advanced  his  own 
to  meet  these  eipenses.  clniming  that  the  Board  of  Public  Worki 
reed  to  repay  lo  hici  the  advances  he  might  make.  Htld,  that  such 
.'t  may  eiist  and  be  binding  on  the  board,  although  there  is  no 
if  it  upon  the  records  of  the  board,  and  may  be  proved,  lis  well  ns  in 
modes,  by  parol  evidenre;  that  the  declaration  of  members  of  tbo 
made  whilst  the  work  was  being  oarried  on  and  the  traniaclions  took 
which  are  Ihe  foundation  of  the  pliiinliff 's  claim,  was  competent  evj- 
for  the  plaintiff,  as  tending  to  show  that  the  advances  made  by  K, 
ii  own  private  ineanii  were  made  with  the  knowledge  and  approval  and 
n  of  the  board.  A  corporatiini  mav  now  bind  itnelf  in  snv  way  that 
ral  peraon  may  bind  himself.  —  Kelly  d.  Board  of  Public  Works, 
:t.  App.  Va.,  Va.  L.  J.,  May,  1881. 

ttmetion  oj,  toAen  ambiguous  —  initntion  ofparlia  —  Notice  —  BreacA 
trad  —  Damage!.  —  Where  a  written  cuiilract  is  ambiguous  in  ila 
ig,  it  is  permissible  to  show  the  fact«  and  circumstances  surrounding 
rlies  and  the  subject- matter,  in  order  to  aid  in  giving  it  a  proper  con- 
on.  It  is  also  adniissible  to  show  how  Che  parties  themselves  have 
jBdit,  in  order  to  get  at  the  real  intention  of  ihe  parties  to  the  contract 
,y  to  a  c<intract,  who  has  given  notice  to  the  opposite  party  forbid- 
im  from  dning  anything  further  in  the  performance  thereof,  but  who. 
the  opposite  party  acta  upon  such  notice,  withdraws  it,  Ihe  opposite 
ivill  not  be  justified  in  stopping  the  work  and  claiming  damages  as  for 
=b  of  the  cimtriict  on  the  part  of  the  party  giving  the  notice.  —  Wilson 
Be,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  June  28,  18K1. 

leiimtnl  for  nomination  by  political  committee.  —The  defendant, 
ft  candJdaU'  for  a  juaticeahip  of  a  court  of  record,  was  assessed  by  one 
joint  parlies  which  nominated  him,  $5,000  ;  of  which  he  paid  $4,000. 
.IS  action  was  brought  by  pinintlff,  claiming  lo  be  chairman  of  Ihe 
:e  Committee  of  the  political  organizalion,  lo  rt^cover  the  remaining 
.  iield,  that  the  trnnaaction  is  one  contrary  to  good  morals  and 
I  public  policy.  —  Mierson  n.  Koch,  N.  T.  Har.  Cl..  Uaily  Keg..  May 


lid  therefor  and  a  judgmenl  held  bv  such  purchaser,  Acid 
ate  me  relation  of  mortgageor  and  mortgagee;  and  while  such  pur- 
so  held  the  title,  Uie  Statute  of  Limitations  did  not  run  against  i t. 
irmer  opinion,  see  6  N.  W.Rep.2T8;  3  Iowa,  IHIi. —  Jordan  i.  Brown, 
X  Iowa.  N,  W.  W-p.,  June  26,  1881,  p.  200. 

toccn  hutband  ajid  mife.  —  A  contract  between  husband  and  wife, 
in  good  faith  upon  an  adequate  contidoration,  and  not  for  the  purpose 
doring,  delaying,  or  defrauding-  crediters  of  the  husband,  will  not  be 
sd  frntidulenl  from  the  mere  fact  that  years  afterwards  the  husband 
nable  to  pay  his  debts.  —  Van  Uuzea'c.  P.:acock,  Sup.  CL  Neb.,  N. 
ip..  June  18.  1881,  p.  90. 

peraon  of  untounii  mind—  When  italaintd.  —  Persons  of  unsound 
■ill  be  held  bound  by  an  eieculed  contract  or  conveyance  where  the 
:tion  is  fair  and  reasonable,  and  in  the  ordinary  course  of  fairness,  and 
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'y  any  prumi^  to  pay  the  consideration  nmned  therein.  And  a 
iry  nute  given  b;  purchnacrE  from  the  ErHnlee,  in  lieu  of  his  like 
m,  is  bUo  without  consideration,  and  void.  A  mHrried  womnn  chh- 
e  make  a  i;ood  dead  of  renl  estate  in  Rhode  lalnnd,  when  her  hua- 
I  at  any  time  lived  with  her  in  the  State.    And  the  desertion  of  her 

will  not  relieve  her  of  the  disnbilily.  A  married  woman  cannot  be 
I   from  denyitig  tho  validity  of  any  contract  or  deed  which  she  is 

from  makm);.  — Mason  v.  Jordan,  Sup.  Cl.  K.  I.,  Kep..  June  15. 

XKcnroRS;  Mahtik  and  Skrvaitt  ;  Taxatioh. 

lotra.  —  Bonds  i»ued  by  authority  —  Rteitat  in  bond  —  Befoppel.  — 
luthority  is  given  to  a  corporation  to  issue  bonds,  and  those  bonds 
)on  their  face  that  they  were  isaued  in  pursuance  of  such  authority, 
ital  imports  n  compliance  with  the  requiaitea  preacribed.  and  tne 
ion  is  estopped  aa  against  a  bona  fide  holder  from  proving  that  sucb 
.  untrue.  —  Bonham  o.  Needles,  U.  S.  Sup.  Ct.,  Horr.  Trans.,  vol.  2, 

io  sue  and  be  tutd  in  naiae  of  m-etidenl  or  Irtaturer  —  Juritdiciion 
d  Stalet  courit.  —  A  joint-stocV  company  poasessjng  the  right,  by 
Its  Sliile  under  which  it  is  oi^nized,  to  sue  and  be  sued  in  the  name 
eaidenl  or  treasurer,  is  a  citizen  of  said  State  in  the  same  sense  that 
ions  ate  citizens  of  the  States  under  whoaa  laws  they  are  organized; 
I  company  may  sue  and  be  sued  in  the  name  of  such  officer  in  the 

courts,  as  a  citizen,  even  though  shareholders  of  such  joint-stock 
1  are  citizens  of  the  same  State  as  the  adver«e  party  to  the  auit. — 
.  Louisville.  New  Albany,  and  Chicago  R.  Co.,  U.  8.  Cir.  Cl.  Dist. 
I.  L.  Bui.,  Hay  30,  1881 ;  Rep.,  June  15,  ISSI. 
)/  allaucts—  When  cdftif.  — Thesale  of  all  the  aiseta  of  an  incor- 
companv,  authorized  by  the  majority  of  ahareholdera  present  at  a 

duly  catled  for  the  purpose,  is  valid,  where  such  proceeding  waa  not 
ed  by  the  charter  of  the  company.  —  La  Compagnie  de  Navigation 
.  Christin,  Sup.  Ct.  Montreal,  Leg.  N.,  May  21,  1881,  p.  162. 
fori  aa  ertditori  —  Foiteloiure  by  them  of  mortgage.  —  There  is  no 
n  to  K  director  of  a  corporation  becoming  ita  creditor,  or  to  his  tak' 
rity  for  his  debt;  but  hia  conduct  in  enforcing  his  claim  will  be  more 
crutinized  than  that  of  an  ordinary  creditor,  and  proceedings  for 
furcement  will  be  set  aside  if  it  appears  he  has  not  acted  in  good 

director.  — Hallam  v.  Indianola  Hotel  Co.,  Sup.  Ct.  Iowa,  tT  W. 
inelS,  18S],p.  111. 

al  ttoek  andunpaid  tubacriptiona  a  iniat  fund  for  ertditors.  —  The 
itock,  and  unpaid  aubacriptions  thereto,  of  a  corporation  constitute 
iind  for  the  benefit  of  its  creditors,  and  cannot  be  released  by  agree- 
itween  the  stockholder  and  the  corporation  without  the  consent  of 
litors,  except  bona  Jidt  for  a  valuable  consideration.  Nor  is  this 
>ytbe  fact  that  bonds  are  given  in  payment  of  stock;  but  such  bonds 
rt  of  the  assets  of  the  corporation,  liable  for  its  debts,  and  cannot 
1y  called  in  and  cancelled,  even  by  judicial  proceedings  to  which  the 
(  are  not  purties.  —  Monpin  County  o.  Allen,  U.  8.  Sup.  CL,  Morr. 
vol.2.  No.  4;  IntEev.  Bee.,  Julyl,  1881. 

'ruetion  of  proiinona  of  teetioni  of  charter  relative  to  meetinga  of 
dera  ~^  Majorili/  of  aloekholdera —  When  not  neetaaary  for  elfciion 
ra.  —  Btld,  that  if  at  any  time  tin  election  shall  not  be  made,  the 
lion  shall  not  be  dissolved,  but  that  the  old  officers  may  bold  over, 
.  it  is  lawful  to  hold  a  meeting  for  election  of  officers  any  da^  tbere- 
I  due  notice ;  that,  therefore,  it  was  not  neceaaiiry  that  n  majority  in 
of  the   stockholders  should   be  present  at  such    meeting  in  order  to 

ita  procaediDgs,  and  that  those  persons  who  received  a  majority  of 
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the  votes  that  were  then  cast  were  duly  and  legally  elected  officers  of  the 
company  for  the  ensuing  rear.  —  Appeal  of  Gowen  et  al..  Sup.  Ct  Pa.,  W. 
N.  C,  >ky  26,  1881. 

Frivate  stock  corporation  —  Right  to  vote  at  corporate  meetings.  —  Tbe 


defendjint  corporation  is  a  private  stock  corporation,  and  an  incorporate 
academy  or  select  school,  within  the  meaning  of  sect  32ol,  Revi«ed  fc»t&tut^ 
of  Wisc«»nsin.  The  admitting  of  unqualified  persons  to  vote  at  corporate 
«ieeting8,  and  the  exclusion  of  qualified  voters  from  exercising  that  ris^bt, 
are  not  such  abuses  of  its  franchises  as  will  authorize  the  nttorney-eeneml 
to  maintain  an  action  to  correct  them,  —  Attorney-General,  ex  rel.  baunder?, 
V,  Albion  Academy  and  Normal  Institute,  Sup.  Ct  Wis.,  Wis.  Leg.  N.. 
July  7,  1881. 

Liability  of  dirt:ctor8  for  debts  —  Breach  of  contract  —  Grovping  irr^i  — 


Action,  —  Under  a  statute  making  the  directors  of  a  corponUion  liable  for  its 
debts  if  the  requirements  of  the  statute  in  the  performance  of  certain  duties 
are  not  complied  with,  there  is  no  liability  for  djima^es  arising  upon  a 
breach  of  contract  A  contract  for  the  sale  of  growing  trpcs  is  executory 
only  until  the  trees  are  severed.  The  title  to  growing  trees  passes  only  by 
deed.  A  statutory  remedy  in  personal  actions  is  transitory,  and  may  be  en- 
forced in  another  State.  The  obligation  of  the  directors  of  a  oorporation 
for  its  debts,  being  collateral  only,  under  the  general  issue,  payment  of  the 
demand  by  the  corporation  may  Se  put  in  evidence.  —  Cadv  v.  Sanborn,  Sup. 
Ct  Vt,  Rep.,  July  6,  1881. 

Charitable  bequests  —  Statute  of  another  State  —  Lapse  —  Legacy  to  cof 

porators  who  transferred  its  franchise.  —  A  statute  of  the  State  or  New  York 
provides  that  no  person  having  a  husband,  wife,  etc.,  shall  by  will  bequeath 
to  any  charitable  corporation  more  than  one-half  of  his  estate.  Hrld,  not 
to  affect  a  bequest  made  by  h  testator  domiciled  in  Connecticut  to  a  cliari- 
table  corporation  domiciled  in  New  York.  In  construing  a  statute  of  nnother 
State,  this  court  will  adopt  the  construction  given  to  it  oy  the  highest  court 
of  that  State.  A  legacy  for  charitable  purposes  was  eiven  to  a  Penn^ylvarJill 
corporation,  which,  aftiBr  the  will  was  made  and  before  the  death  of  testMtor. 
transferred  its  property  and  franchises  to  a  New  York  corporation  cnrryir>g 
on  by  the  same  agencies  the  same  charitable  work.  The  legacy  was  a  e^n- 
eral  one.  Held,  that  the  legac}'  lapsed,  and  became  intestate  estate.  —  Crura 
V.  Bliss,  Conn.  Sup.  Ct  of  Errors,  Kep.,  June  15,  1881. 

Notice  —  Knowledge  of  one  a  bank  officei —  Director  —  Agent,  —  A  nctii^ 

ifi««M^  '  to  a  bank  director  or  trustee,  or  knowledge  obtained  bv  him  while  not  en- 

gaged either  officially  or  as  an  at^ent  or  attorney  in  the  business  of  the  bank, 
is  inoperative  as  a  notice  to  the  oank.  A  single  trustee  or  director  has  no 
power  to  act  for  the  institution  that  creates  his  office,  except  in  conjunction 
with  others.  The  board  of  directors  may  delegate  him  with  authttrity. 
Then  his  authority  is  the  authority  of  the  board.  Knowledge  of  an  ajjent, 
obtained  prior  to  his  employment  as  agent,  and  which  he  Tias  no  pergonal 
interest  to  conceal,  will  be  an  implied  or  imputed  notice  to  the  principal, 
when  the  knowledge  is  so  fully  in  the  mind  that  it  could  not  at  the  lime  hjive 
been  forgotten,  and  relates  to  a  matter  so  material  to  the  transaction  as  to 
make  it  the  agent's  duty  to  communicate  the  fact  to  his  principal  The  pre- 
sumption that  an  agent  will  do  what  it  is  his  dut}'  to  do,  having  no  personal 
motive  or  interest  to  do  the  contrary,  is  so  strong  that  the  law  does  not  allow 
it  to  be  denied. — Fairfield  Savings  Bank  v.  Chase,  Sup.  Jud.  Ct  Me..  Kep., 
June  15,  1881. 

^—'Educational  institute — Provisions  of  charter — Who  can  vote  at  (lo- 
tions—  Right  of  attorney-general  to  bring  action.  —  The  do fendant  corpora- 
tion, organized  under  an  act  of  the  Legislature  approved  March  31,  l^^H.  is 
a  private  stock  corporation,  and  not  an  eleemosynary  or  public  corporation. 
Undertheprovisionsof  its  charter  no  one  can  claim  the  right  to  receive  instruc- 
tion in  the  institution  on  any  terms,  and  no  provision  is  made  for  gnituitous 
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resulted  from  prejudice,  or  was  found  in  wilful  disregard  of  the  rights  of  the 
accused,  the  court  should  interfere  and  quash  the  indictment  —  United  States 
V,  Farrington,  U.  S.  Dist.  Ct  North.  Dist  N.  Y..  Cr.  L.  Mag.,  July,  1881. 

Challenge  to  juror —  When  evidence  of  threats  bv  deceased  admissible  in 

•  homicide  case.  —  Where  there  is  no  statute  prescribing  the  order  in  which 
challencres  to  jurors  shall  be  made,  or  directing  whether  the  State  or  ibe 
prisoner  shall  first  exercise  the  right,  the  course  of  proceeding  in  this  respect 
IS  left  to  the  discretion  of  the  trial  court  The  right  of  peremptory  challenge 
is  a  right  only  to  reject,  not  to  select,  the  jurors.  Evidence  that  the  decea^i, 
prior  to  the  homicide,  threatened  the  defendant's  life,  is  not  admissible 
where  such  threats  have  not  been  communicated  to  the  defendant,  unless 
proof  be  first  given  that  there  was  an  overt  act  of  attack  by  the  deceased, 
and  that  the  defendant,  at  the  time  of  the  collision,  was  in  apparent  immi- 
nent danger.  —  Turpin  v.  The  State,  Ct.  App.  Md.,  Cr.  L.  Mag.,  July,  ISSl. 

Declaratiofis  of  witness  inculpating  himself — Almanac  as  evidence  — 

Statements  of  prisoner.  —  A  witness  whose  testimony  implicates  the  pris- 
oner cannot  be  discredited  by  evidence  of  his  previous  admissions  or  decla- 
rations tending  to  inculpate  himself.  An  almanac  is  admissible  to  prove  the 
hour  at  which  the  moon  rose  on  a  certain  night.  A  prisoner  on  trial  can- 
not escape  the  consequences  of  his  statements  as  to  his  whereabouts,  made 
at  the  time  of  arrest,  by  evidence  that  a  third  party  had  made  an  erroneous 
statement  to  the  prisoner  in  regard  to  a  fact  wnich  was  equally  within  the 
knowledge  of  the  traverser.  — Munshower  v.  The  State,  Ct.  App.  Md.,  Cr. 
•L.  Mag.,  May,  1881. 

Tmpjnsonment  without  due  process  of  law  —  De  facto  officer.  —  The  United 

States  courts  have  jurisdiction  to  release  from  imprisonment  any  persj)n 
confined  under  color  of  authority  of  a  State,  without  due  process  of  Uw. 
Where  the  law  under  which  a  person  is  imprisoned  is  valia,  he  is  not  im- 
prisoned without  due  process  of  law,  although  there  is  error  in  the 
proceedings  resulting  in  the  commitment.  An  unconstitutional  act  is  suffi- 
cient to  give  such  color  of  right  to  an  appointment  to  office  thereunder  as 
to  make  the  appointee  an  officer  de  facto.  —  In  re  Ah  Lee,  U.  S.  Dist,  Ct 
Dist.  Or.,  Cr.  L.  Mag.,  May,  1881. 

-^—  Ex  post  facto  law  —  Legislature  cannot  restore  right  to  vroseeute  after 
period  of  limitation  has  expired.  —  A  statute  which  authorizes  the  prose- 
cution of  a  person  for  an  offence  previously  committed,  and  as  to  which  all 
prosecution  was,  at  its  passage,  already  oarred,  according  to  preexisting 
statutes  of  limitation,  is  unconstitutional  and  void. —  Moore  ©.The  State, 
N.  J.  Ct.  of  Errors  and  App.,  Cr.  L.  Mag.,  May,  1881. 

False  imprisonment  —  Statute  of  Limitations  —  Order  of  arrest  vacated  — 

Order  for  reai^rest.  —  Upon  the  vacation  of  an  order  of  arrest  and  the  dis- 
charge of  the  defendant,  the  action  for  false  imprisonment  thereupon  Hccrues 
and  the  Statute  of  Limitations  begins  to  run.  An  order  for  a  rearrest  in  the 
same  proceeding  will  be  a  separate  and  distinct  arrest,  and  is  not  a  continu- 
ation of  the  original  arrest,  suspending  the  running  of  the  statute  upon  a 
subsequent  action  for  false  imprison  nent.  — Duseiibury  f.  Keilev,  Ct,  App. 
N.  Y.,  Rep.,  July  6.  1881. 

Extra-teTrritorial  jurisdiction  —  Dying  declarations.  —  A  statute  of  Ala- 
bama provides  that,  "where  the  commission  of  an  otTence  commenced  here 
is  consummated  without  the  boundaries  of  this  State,  the  offender  is  liable 
to  punishment  thoretor,  and  the  jurisdiction  in  such  case  is  in  the  county  in 
which  the  offence  was  committed."  Held^  that  the  statute  is  constitutional, 
and  that  where  an  as^Jsiult  with  intent  to  kill  is  committed  in  Alabamn,  fr'*m 
which  the  assaulted  person  dies  in  Georgia,  the  person  committing  the  .ns- 
sault  may  be  convicted  of  murder  in  Alabama.  Dyin^  declarations  are  not 
inadmissible  as  hearsay  evidence,  and  their  admission  is  not  in  contravention 
of  the  constitutional  right  of  the  accused  to  be  confnmted  bv  the  witnesjcs 
against  him.  —  Green  v.  The  State,  Sup.  Ct  Ala.,  Cr.  L.  Mag.,  July,  1^1- 
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,  under  Buch  circuinstitnceg  ae  will,  when  tested  by 
ince,  probably  result  in  the  taking  of  human  tile,  he  miiet  be  pre- 
to  hnve  understood  the  consequences  which  mij^ht  reiiaonably  be  ez- 
to  flow  from  carrying  intn  effect  the  unlawful  combination,  and  also 
'  assented  to  the  doing  of  whHtever  would  reasonably  be  neceaaary  to 
ilish  the  objects  of  the  conspiracy.  If,  in  such  owe,  be  hfis  not  ex- 
nssented  to  the  commission  of  the  crime  which  resulu  from  attempt- 
srry  into  effect  the  conspiracy,  and  the  unlnwdll  enterprise  was  not 
I  character  aa  would  probably  involve  the  neceuity  of  tnking  life  in 
g  it  into  execution,  then  there  can  be  no  implii-d  ussent,  nna  conse- 
.'  no  criminal  liability  for  the  resulting  crime.  —  Liimb  i>.  The  People, 
t.  in..  Or.  L.  Slag.,  July,  1881. 

tpiraey  to  e/ttat  and  defraud  —  Information  foi Suffleieney  of — 

■  of  miademeanor  in  felony  —  Place  of  trial  —  Evidence  of  eriminal 
tfion*  (o  tAird  persona^  Admiaiiona  of  joint  defendant.  ~-  An  infor- 
Hlleeed  thnt  defendant  and  other  persons,  at  a  time  and  place 
,  "unlawfully,  deceitfully,  and  fraudulently  did  combine,  conspire, 
Brale,  and  agree  together,'bv  divora  false  pretences,  subtle  means,  and 
1,  to  obtain  and  acquire  to  themselves  the  sum  of,  to  wit,  $1,900.  of 
lue  of  $1,900,  with  intent  to  cheat  and  dafraud;"  and  further,  that 
(apiratora.   "  in  pursuance  of,  and  according  to  said  combination,  con- 


between  tham,  as  aforesaid,  did,  t 
"        ~  "  "       J( 

.,       iy.'< 

ludulently  obtain  and  acquire  to  themsalves.  of  and  from  the  Fint 


BKfeen  ..... 

day  of  March,  1880,  at  Sturgis,  in  said  county  of  tit.  Joseph,  by  i 
retnnces,  suhlle  means,  and  devices,  unlawmlty.  falsely,  daceitfnlly. 


al  Bank,  a  corporation  created  and  eiistiiig  under  the  laws  of  the 
.  States,  having  its  principal  place  of  business  at  Sturgis,  in  said 
,  and  of  the  moneys,  goods,  and  chattels  of  said  bank,  $^  in  green- 
tnd  national-bank  notes  of  the  value  of  $60,  with  intent  to  ch<-Ht  end 
i,"     Held,  that  such  information,  as  one  for  conspiracy,  was  insuf- 

and  was  not  aided  by  the  nll^ntion  of  an  oral  act  in  pursuxnce  of 
mspitacy.  Information  for  conspiracy  in  this  case,  showing  a  felony 
B  been  committed  in  pursuance  thereof,  did  not  operate  to  merge  th« 
in-law  misdemeanor.  An  information  for  conspiracy  may  be  found 
ied  in  any  county  in  whicli  an  overt  act.  In  pursuance  ot  such  con- 
;,  is  committed.     The  evidence  showed  that  the  conspiracy  contem- 

Ihat  J.  L.  should  dress  himself  to  represent  defendant,  lake  certain 
rafts  payable  to  defendant's  order,  and  negotiate  and  indorse  them  in 
ant's  name,  divide  the  avails  with  defendant,  who  should  then  stop 
nt  on  the  drafts  negotiated,  and  obtain  new  drafts  instead.  Held,  that 
ce  of  a  proposition  by  defendant,  Arnold,  to  another  person,  made 
hort  time  prior  to  a  negotiation  of  such  drafts  by  J.  L,,  to  lake  and 
tte  them  in  the  same  manner,  was,  under  the  peculiar  circumstances 

case,  competent.     Admission  by  J.  L.  of  a  joint  otTence.  made  after 
I  mission,  /uld  properly  admitted  in  evidence.  —  The  People  v.  Arnold, 
L  Mich-  N.  W.  Rep.,  July  2,  1881. 
Habias  Corpus  i  Rbmoval  of  CicsBS. 

i.  ^  Surface-water — Extent  of  duty  to  proiide  for  —  Erroneout  in- 
ma.  —  A  city,  in  grading  its  streets  and  constructing  gutters  thereon 
ryine  off  surface-water,  is  not  bound  to  provide  against  extraordinary 
,  such  aa  private  persons  of  ordinary  prudence  do  not  usually  antici- 
nd  provide  agiiinsL  A  judgment  wul  be  reversed  for  iiisUuctions 
even  though  abstractly  true,  are  inapplicable  to  the  facts  in  evidence, 
obably  misled  the  jury  to  the  appellant's  prejudice. —  Allen  b.  City 
spewa  Tails,  Sup.  Ct.  Wis.,  N.  W.  Rep.,  June  25.  1881,  p.  284. 
EuiHKNT  Douaiit;  Mutbs  and  Mikimo;  Praotici. 
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Pbttst.  —  See  Hortoaoe. 

9.  —  Profit   hy,  at    expentB   of  corporation.  —  J 

;  of  a  porporatiuii  to  aecuro  an  undue  advmiUgt 

,  by  the  formation  of  a  new  compsr 

h  the  underfiliuiding  tbat  any  of  tl 
t  valunble  cimtraots  shall  be  given  t 
holdorB  ill  the  new  cumpHny,  are  U 

enforcement  by  the  «ourU.  —  Ware 
.  Morr.  Trans.,  vol.  2,  No.  4 :  InL  I 

17,  1881. 

lOEtPOKATlONS. 


)uiilop  0.  Dimh.p.  Cu  App.  Ky.,  K; 
Right  of  vridote  to  r^fuae  pecunii 
in  cast  of  refusal,  for  receipta.  —A 
t  pecuniary  provision  in  lieu  of  It 
^ceive  by  atatule.  but  if  she  lo  re 
for  \Yliatever  she  mav  in  fact  have  i 
ilber,  Sup.  Cl  Wis.;  Wis.  Leg.  N., 
asiiremiMt  of  —  Conceyaiice  —  ' 
ffhere,  in  proceedings  fi>r  tbe  a< 

w  may  show,  as  a  legal  defence, 
B*  the  title  —  iis,  that  it  whs  a  cot 
ive  never  been  performed.  —  Ii 
ne26,  1881,  p.  197. 

ision  of  homestead.  —  A  widow  is  en 
id  uiiiil  dower  is  assi{;nod  her  in  all 
d  seized.  — Doaoe  v.  Walker,  Sup. 

—  For  fioiB  of  teater  —  May  be 
whereby  water  colleotini;  upon  In 
en  though  it  iiverHowa  adjacent  Ian 
1  evidence  is  admissible  as  tu  the 
thoul  objection  from  the  adjacent 
Mich.,  N.  W.  Rep.,  June  18,  1881. 
■.  —  Tax-il'.rds  —  Recording  as  a 
ent  shows  a  prior  patent  of  the 

ce  of  proof,  that  the  lands  wei 
<!din;;s   were  had,  and  plaintitT 

of  a  tax-deed  ol'  wild  and  unoc 

■Hewitt  B.  ISutterfield,   Sup.  Ut 

—  See  COBPOBATCON. 

(OMAiN.  —  Condemnation  of  a  righ 
the  use  of  another—  Rule  of  dnma 
mairos  is  not  to  he  limited  to  the  pi 
impany  owning  tbe  right  of  way  sh 
o^!,  inconvenience,  aiid  damages  k 
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JoUAiN  — Continued. 

lue  by  tho  other  company.     The  rule  of  compBTiBation  ia  the  Mme 
ird  to  the  tailing  of  property  owned  by  individuals.  —  Lake  Shore 
Chicago  and   Western  Indiana  R.  Co.,  Sup.  Ct.  111.,  Ky.  L. 


ly.  II 

Agency  —  Fraud  —  Notiet.  —  A  party  selecting  a  person  whom  he 
)  be  irresponsible  to  purchase  under  hia  directions,  and  after  the 
ve  been  so  purchaaed  and  have  come  into  hia  hands,  retains  them 
proceeds  and  refuses  to  pay  for  them,  will  be  held  responsible  to  the 
of  the  goods.  In  such  case  there  is  sufficient  agency  to  charge  the 
it:  and  this,  whether  the  vendor  of  the  goods  knew  anything  about 
ement  between  defendant  and  the  irresponsible  person,  or  knew  that 
s  were  to  be  delivered  to  the  defendant.  —  Thomas  d.  Moodv,  Sup. 

Ug.  Adv.,  June  14,  1881,  p.  180. 

(BCRAHCB  (Lifb);  Patbkts  ;  Pbactici. 

—  Eatopptl  in  paia  —  Burden  of  proof —  Replevin  —  Oeneral  dt- 

howmg   tUle  in  stranger — Rig/U  of  poseeuion.  —  The   party   who 

an  estoppel  in  pais  has  the  burden  of  proving  facta  which  create  it. 
Lion  to  recover  possession  of  chattels,  defendant,  under  a  mere  gen- 
is],  may  show  that  plaintiff  has  not  the  title  or  right  of  posseasion, 

prove  title  either  in  himself  or  in  a  stranger.  Where  defendant  in 
ue  has  shown  that  he  had  rightful  possession  under  a  third  penon, 
that,  without  authoritv  from  the  owner,  be  has  given  a  bill  of  sale 
latlels  to  plaintiff  will  not  defeat  his  right  of  possession  as  against 
r.  — DelaneytJ.  Cuming,  Sup.  CL  Wis.,  N.  W.  liep.,  May  28,  1881, 

OUT  B  A  era ;  Corporations. 

— -  Parol  tesinnony  —  Contradiction  of  record  of  State  court  in  Ftd- 
rt.  —In  a  suit  in  a  Federal  court  the  plaintiff  is  not  permitted  to 
ct.  t>y  parol  testimonv,  the  record  of  a  StHte  court  pleaded  as  a  for- 
idication  of  the  matter  in  controversy.  —  Dil  worth  o.  Johnson,  U.  S. 

DisL  N.  J.,  N.  J.  L.  J.,  June,  1881,  p.  176. 

td  ttatutes  —  Legislative  joumaU. —  Printed  statutes  published  by 
y,  and  the  enrolled  bills  dul;r  authenticated  and  on  Sle  with  the 
ustodian,  are  priyna  facte  evidence  of  what  the  law  is.  Whenever 
DD  arises  of  the  existence  of  a  statute,  or  of  its  precise  terms,  or  ita 
tional  enactment,  the  court  may  resort  to  the  legislative  journals  as 
Hjurcea  of  information  as  evidence.  —  In  re  T.  H.  Roberts,  Sup,  Ct. 
,  Leg.  N.,  June  18,  1881,  p.  32K:  Cot.  L.  Sep.,  June,  IS8B,  p.  442. 
lONTRAiTS;  Cbiminal  Law. 
N.  —  S«e  Bankruptcy;  Tax-Dkkd. 

■Jf.  — Different  executors  ia  diferent  Stales  —  InceHiorg  —  Accouni- 
Pheii  II  testator  has  appointed  executors  in  the  State  in  which  he 
nnd  also  in  another  Stale,  With  directions  that  each  executor,  or  set 
tlurs.  sliall  take  possession  and  control  of  the  personal  property  in 
ite,  the  executor  in  the  home  Stale  cannot  be  required  to  include  in 
ntorv.  nor  iiccoiint  for,  the  personal  property  in  another  State,  — 
n  r.  Wge.  Ct.  App.  N.  T.,  Rep-  May  18,  1881,  p.  879. 
-act  —  Vi>-execvtor — Liability  of. —  Where  A.,  one  of  two  execu- 
lied  a  liond  Tor  title  individually,  as  co  executor  of  the  will:  held, 
ie  he  did  not  bind  his  testator's  estate,  ho  would  be  individually  and 
llv  liable  to  reftind  all  money  paid  upon  snid  contract,  upon  failure 
B  'a  Kood  title.  —  House  v.  Kendal.  Com.  App.  Texas,  Texas  L.  J., 
.  1881, 

Facto  Law.  —  See  Criuihal  Law. 
Courts.  —  See  Corporations. 
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Corpus  —  Continued. 

ipon  Kpplication  bj  habeai  corpua,  'a  entitled  to  a  discharge  from 
.  —  In  ra  Poi,  Sup.  Cl  Montreal,  Cr.  L,  Msg.,  May,  1881. 
.  AHD  Wife.  —  Rtfulting  trutt,  —  Where  «  wife'i  lands  are  sold  under 
ement  with  tba  hugbana  and  the  wife  that  the  proceeda  shall  be  in- 
.n  other  landa,  and  the  hiubsnd.  without  her  consent,  takes  the  deed 
wn  nsme,  he  will  hold  the  land  subject  to  her  equity.     And  althoi^h 
baser  froni  the  husband,  without  notice  of  the  trust  and  the  wifi'a 
g  equitv,  while  the  legal  Utie  is  in  him,  may  hold  the  land  as  against 
t  a  creditor  who  has  not  been  misled  or  defrauded  by  any  voluntary 
lers,  and  who  fails  to  assert  his  claim  before  the  completion  of  her 
tie  by  a  conveyance  from  the  husband,  cannot  be  preferred  over  her 
—  Campbell  v.  Campbell,  Ct.  App.  Ej„  Ky.  L.  Rep.,  July,  1881. 
atKement  of  money  far  necaaaria  to  deterttd  aife.  — Where  a  per- 
I  sdvanced  money  to  a  wife  deserted  hy  her  husband,  for  purchase  of 
ries,  he  can  muintain  a  bill   in  equity  against  the  husband  for  the 
7  of  the   money  ao  advanced,  —  Kenyon  v.  Farris,  Conn.  Sup.  Ct. 
.rs.  Alb.  L.  J.,  July  9,  1881. 
Contracts;  Mortoaoi;  Will. 
E.  —  See  Bills  and  Notks. 
TioH.  —  See  Crimikal  Law. 

ON.  —  Improper  refusal  of  State  court  to  alloa  removal  of  eauie  — 
I  repltvin-bund.  —  Where  a  State  court,  in  an  action  of  replevin,  im- 
ly  refuged  a  petition  for  removal,  and  proceeded  to  render  Snal  judg- 
ir  defendant  and  ordered  the  plaintiffs  to  reatpre  the  property,  and 
r  failure  bo  to  do  the  defendant  sued  thera  in  the  State  court  on  their 
n-bond,  the  Federal  court  having  in  the  meanwhile  taken  jurisdiction 
ndered  judgment  for  the  plaintiffB:  held,  that  an  injunction  could 
ly  be  issued  by  the  federal   court  to   restrain  the  prosecution  of  tba 

the  replevin-bond  in  the  State  court.  —  Kern  n.  Hindekoper,  U.  S. 
L,  Morr.  Trans,,  vol.  2,  No.  i. 
Contempt  ;  Patkntb;  Kihoval  or  Cansas. 

M  (Fnn).  —  Alienation  of  title  to  property  —  Forfeiture.  —  A  oon- 
e  by  the  msured  to  hie  daughter,  who  subsequently  conveved  to  ber 
'.  ii  a  change  of  title  which  defeats  the  policy  under  a  stipulation  that 
inee  in  the  title  shall  mnder  it  void.  The  policy  covered  several 
I  buildings  for  separate  sums,  but  for  a  gross  premium.  Held,  that 
ion  which  worked  a  forfeiture  as  to  a  pnrt  avoided  the  whole.  —  Bald- 
Eartford  Fire  Ins.  Co.,  Sup.  CL  N.  H.,  Ins.  L.  J„  June,  1881. 
aerty  intured  jointly,  bat  held  in  leoeralty  —  Wairer,  —  Held,  that  in 
ence  of  specific  inquiry,  making  the  precise  nature  of  the  title  material, 
y  was  not  avoided  by  the  insured  property  being  held  in  several^, 
t  necessary  that  the  precise  nature  of  the  interest  should  appear  in  the 
lion,  unless  specifically  required.      Objection   to   payment  on  the 

that  a  building  attached  had  not  been  properly  heated  is  a  waiver  of 
iRation  that  the  proiimity  of  the  building  had  not  been  made  known, 

— ■■■on  that  it  was  included  in  the   polipy.  —  Castner  v. 

Co..  Sup.  Ct.  Mich.,  Ins.  L.  J.,  June,  1S8I. 


sl^ns.'( 


ey —  Validity —  Ooeroaluation  —  Knoteledge  —  Inaarahle  interest. — 
a  policy  of  insurance  contained  a  provision  that  the  policy  should 
lered  void  by  an  overvaluation  of  the  property  insured,  but  l£e  repre- 
jn  of  value  was  in  a  written  application,  in  which  the  assured  only 
■d  to  state  the  facts  as  to  the  property  ao  far  as  known  to  the  appli- 
ield,  that  although  the  applicant  may  have  been  mistaken,  there  was 
sch  of  the  representation  unless  the  overvaluation  was  knowingly 
good  faith  alone  being  required  on  the  part  of  the  assured.     Where  r 


m 
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Insurance  (Fire) — Continued. 

policy  contained  a  clause  that  if  the  interest  of  the  assured  in  the  property- 
is  other  than  the  sole  ownership  of  the  propert3%  and  is  not  expressed  in  the 
written  part  of  the  policy,  the  latter  should  be  void :  h^ld,  that  the  condi- 
tion refers  to  the  extent  of  the  insurable  interest  of  the  assured,  and  not  to 
the  validity  of  his  title.  —  Miller  v.  Alliance  Ins.  Co.  of  Boston.  U.  S.  Cir. 
Ct  South.  Dist.  N.  Y.,  Rep.,  July  6.  1881. 

Encumbrances  —  Mechanic's  lien.  —  A    subsisting    mechanic's    lien,  for 

which  a  petition  was  tiled,  is  an  encumbrance  within  the  ordinary  meaning 
of  the  word  as  used  in  an  application  and  policv  of  fire  insun\nce.  —  R«^'i- 
mond  V.  PhaMiix  Fire  Ins.  Co.,  Sup.  Ct.  Wis.,  Rep.,  May  18,  IS'il,  p.  687. 

Provisions  of  policy  —  Increase  of  risk.  —  The  policy  insured  **  furniture, 

fixtures,  and  tools  used  by  insured  in  his  business  as  renovator  of  furniture, 
clothing,  and  carpets,  and  on  the  improvements  to  the  building  put  in  by 
him;  "  also,  *'The  assured  has  permission  to  use  naphtha  in  his  business,  but 
fire  or  lights  are  not  permitted  in  the  building,  except  a  small  stove  in  office.' 
The  policy  further  stipulated  that  it  should  be  void  if  the  risk  were  incrensed. 
A  second'  stove  was  subsequently  introduced  for  heating  naphtha,  which. 
according  to  uncontradicted  testimony,  materially  increased  the  risk.  Held. 
that  the  prohibition  was  plain,  and  the  plaintifl*  could  not  claim  the  rii^bt  to 
use  a  second  stove  as  incidental  to  his  business;  that  a  provision  in  the  policr 
for  a  renewal  at  the  end  of  the  term,  adding  that  in  case  of  any  increa-e  <»f 
risk  not  made  known  at  the  time  of  renewal,  the  policy  and  renewal  should 
be  void,  was  simply  intended  to  extend  the  stipulation  to  the  renewal,  and 
did  not  continue  the  policv  in  force,  notwithstanding  an  increase  of  ri-k. — 
Daniels  v.  Equitable  Fire  Ins.  Co.,  Sup.  Ct.  Conn.,  Ins.L.  J.,  June,  Ib^'^l. 

Provisions  as  to  assignment  of  policy  —  Change  of  title  to  property.  — 

Conditions  in  an  insurance  policy  that  any  transfer  or  change  or  title  to  the 
property  insured,  or  the  assignment  of  the*^poli(^'  without  the  consent  of  the 
insurance  companv  indorsed  on  the  policy,  shall  avoid  it,  are  not  dispen>ed 
with  or  satisfied  W  notifying  the  company  <f  the  sale  of  the  properly  and 
applying  for  consent  of  the  assignment  of  the  policy,  although  the  comp.tny 
makes  no  reply  to  the  application.  It  is  not  necessary  under  such  circum- 
stances that  the  insurer  should  make  a  formal  forfeiture  of  the  policy:  the 
contract  is  at  an  end  by  the  act  of  the  assured,  and  mere  silence  on  the  part 
of  the  insurer  will  not  be  a  waiver  of  the  conditions.  —  Girard  Fire  nnd 
Marine  Ins.  Co.  v,  Hebard,  Sup.  Ct.  Pa.,  Ins.  L.  J.,  June,  1881. 

Application  —  Misrepresentation   in.  —  In    an   application    for  insurance 

against  loss  bv  fire,  the  statement  as  to  encumbrances  upon  the  pr«:>j>erty 
was  to  the  effect  that  they  amounted  to  "about"  $3,000.  They  in  faoi 
amounted,  with  accrued  interest,  to  $4,426.  Held,  that  the  statement  wa^  a 
misrepresentation  that  avoided  the  policy,  whether  made  in  ^ood  faith  or 
not.  —Glade  v.  Gerraania  Fire  Ins.  Co.,  S~up.  Ct.  Iowa,  N.  W.  Rep..  July  1 
1881. 

See  RE.MOVAL  of  Causes. 


Insurance  (Life). — (Questions  as  to  habits  of  insured —  Instruction  to  jury.— 
A  policy  of  life  insurance  was  to  be  void  if  either  of  the  answers  to  the  fol- 
lowing questions  was  false  or  untrue:  "Has  the  party  whose  lite  is  to  be 
insured  ever  been  intemperate?"  **No."  "lathe  party  now  of  correct 
and  temperate  habits?"  "Yes."  Held,  that  these  questions  and  answers 
refer  to  the  habits  of  the  insured  as  to  the  use  of  intoxicating  liquors,  and 
not  to  occasional  practices,  and  if  his  usual  and  general  habits  were  to 
abstain,  or  to  use  in  moderation,  an  occasional  indulgence  to  excess  does  not 
render  the  answers  false  or  untrue.  An  instruction  to  the  jury  that  a  C'^n- 
tinuous  and  daily  use  of  intoxicating  liquors  is  necessarv  to  constitute  such 
habit  is  erroneous.  —Union  Mutual  Life  Ins.  Co.  v.  Keif,"  Sup.  Ct.  Ohio.  Im. 
L.  J.,  June,  1881. 
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I  eane»l  policj/  —  Fraud — Intent  to  commit  aitieidt  —  Proof — 
o-iMprudaiet.  —  A  bill  for  ^0  cluicellation  of  life-polieiei  upon  the 
r  •  fraudulent  purpose  of  the  insured  uid  the  beneflciarieB  to  pro- 
murancc,  and  then  Wi  subject  the  insurer  to  Iom  by  the  suicide  of 
n  insured,  must  be  sustained  by  the  clearest  proofs.  A  suit  in 
mot  be  maintained  on  matters  i^icb  were  defences  in  an  action  at 
e  same  contract.  —  New  York  Life  Ins.  Co.  u.  Bangs,  U.  S.  Sup. 

July  6,  1881 ;  Ins.  L.  J.,  June,  1881. 

cancel  policy  —  Suil  agaimt  minor  —  Pertonal  serotet —Juritdie- 
lit  was  instituted  in  tDe  United  Slates  Circuit  Court  against  a 
cancel  policies  taken  out  by  his  father  on  his  life  and  payable  to 
r,  on  the  ground  of  fraud  and  suicide,  and  a  decree  nas  obtained 
them  void,  which  decree  was  filed  in  the  United  States  Circuit 
another  State  in  answer  lo  a  suit  there  brought  for  recovery  on 
es.     It  appeared  that  the  minor  had  previously  removed  irom  the 

to  the  second,  and  no  personal  service  on  him  was  ever  made  in 
amed  suit,  but  only  on  his  general  guardian,  and  that  a  guardian 
lad  been  appoiuted  by  the  court  to  represent  him.  Held,  that  in  a. 
iraonal  contracts,  personal  service  is  necessary;  the  court  never 
jurisdiction  of  the  minor,  and  the  decree  against  him  was  void. — 
[  Life  Ins.  Co.  b.  Banjs.  U.  S.  Sup,  Ct.,  Ins.  L.  J.,  .rune.  1881. 
io>R07XUENTB. —  PHtiaie  property  —  Appropriation  of,  under  au- 
'  lata -~  Title  of  owner.  —  Under  the  internal-improvement  laws 
B,  and  the  taws  of  other  Slates  similar  thereto,  authorizing  the  con- 
a  of  private  property,  the  right  to  enter  on  and  use  the  property  is 
as  anon  ■■  the  property  is  actually  appropriated  under  the  nuthor- 
'  tor  a  public  use,  but  the  title  does  noC  pass  from  the  owner  with- 
inBADt  until  iust  compensation  has  been  made  him.  Although  the 
ly  be  refused  pecuniory  compensation  on  the  ground  that  the  in- 
aneflta  cuDferred  on  his  remaining  property  by  the  construction  of 
ivement  are  just  compensation,  yet  if  the  work  is  not  actually  con- 
he  consideration  fails,  and  the  title  does  not  pass  from  the  owner. — 

».  City   of  Indianapolis,  U.  S.   Sup.  CL,  Morr.  Trans.,  vol   2, 

{cVEtiin.  —  Selling  tobacco  at  cost  —  Charnng  tome  to  empluyeea.  — 
irietors  of  lumber  camps  and  other  employers  ol  labor  who  deal 
>ir  men  tobacco  at  cost,  and  charge  the  same  as  cash  upon  their 
,  are  subject  to  the  special  tax  as  retail  dealera  in  tobacco.  — 
tates  D.  Verison,  U.  S.  DisL  Ct.  Cast.  Dist.  Mich.,  Int  Rev.  Bee, 
1881. 

»  to  collector  by  reetifiet Fraud  in  emptying  epiriia  —  Forfeiture 

iersect.  3249  of  the  Kevised  Statutes  of  the  United  States,  a  regu- 
|uiring  the  report  to  the  collector,  when  spirits  are  to  be  emptied 
ring,  etc..  of  the  number  of  casks,  their  serial  numbers,  the  num- 
alloiis,  the  hind  of  stamps  and  their  scrixl  number,  and  other 
etaili,  was  valid.  Where,  by  n  fraudulent  conlrivance  in  pmptying 
distiller  oh  tii  ins  additional  stamps  and  puts  tfaem  on  other  whiskey, 
tey  so  emptied  is  forfeited.  —Thatcher  v.  United  Stales,  U.  S.  Sup. 
■.  l-ran,..   vol.2.  N0.4. 

.  —  In  one  Stale  a  bar  to  auit  againit  one  defendant  in  another  — 
f  proceea.  - — A  judgment  recovered  against  a  defendant  in  aniither 
a  bar  to  a  suit  brought  upon  the  same  cause  of  action  in  Maryland  ; 
1  it  is  ralisd  on  as  a  plea  m  bar,  the  only  question  open  for  inquiry 
er  the  court  in  which  the  judgment  was  rendered  had  juriaillcllon 
erson  or  subject- matter.  The  judgment  is  conclusive  as  to  the 
the  controversy.  While  it  is  essential  to  the  validity  of  a  judg- 
it  the  defendant  should  have  notice  of  some  kind,  it  is  not  always- 
:  that  he  should  be  served  with  personal  process.    In  order  to  make 
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ft  iudcrment  in  a  prior  suit  between  the  same  parties  a  bar  to  a  ?f  c?°^  suiUt 
fs  onfv  necessary  to  prove  that  the  subject-matter  of  the  two  suits  is  sub..^^ 
tLliy  the  sarrie.  tL  fact  that  the  forms  of  action  ^re  different  doe^  not 
ftfToct  the  question.— Harry  man  v.  Roberto,  Ct  App.  Md.,  Am.  L,.  ftt^.. 


Jime,  1881. 


—  Distinction  between  foreign  and  domestic  judgment  —  A  domestic  judg- 
ment  constitutes,  of  itself,  a  debt  of  record;  a  /«»^>^"  J"^,^f "^J^^^V-. 
lyHma  facU  evidence  of  indebtedness.  The  one  is  a  contract  of  record,  .a 
CnToVer^ible,  and  is  the  basis  of  an  action  of  debt,  while  onk  an  ag.on  <>f 
a^.s//m««ii5  or  debt  on  simple  contract  will  lie  upon  the  other.  -  ba»teni 
Township  Bank  t- .  Beebe,  Sup.  Ct  Vt,  Am.  L.  Reg.,  June,  1881. 

_  Fonner  recovery  -  Efect  of  another  judgment  for  aam^  ^'''fj/j'fjTr 
pending  suit.  -  In  an  action  for  goods  sold  and  delivered,  defendant j^ve  ir. 
;^;idenL  the  record  of  a  judgment  in  another  county  for  the  same  c^u^  of 
action,  which  had  been  entered  during  the  pendency  of  the  P^-^^'J^'l- ^^.l 
r«lied  on  it  as  a  bar.  The  judgment  Ti ad  been  entered  on  a  «%^^f"  "^'V^' 
eiven  bv  defendant  and  another  to  plaintiffs  m  settlement  <>f^tie  claim 
fuit  um.n  certain  conditions,  which  had  not  been  complied  with  by  def..  d- 
ant  ^^o  recovery  was  had  upon  it.  Held,  that  the  (udgnyent  mereeo  the 
cause  of  action,  and  was  an  effectual  bar  to  the  suit. -Jones  p.  Elh^on. 
Sup.  Ct.  Pa.,  W.  N.  C,  July  7,  1881. 

A  decree,  in  a  suit  for  partition,  referring  the  case  to  a  master  of  ^^^  r-'""^ 

"  to  proceed  to  a  partition  according  to  law,  under  the  direction  of  the  CMur.^ 
is  not  a  final  decree,  and  therefore  not  reviewable.  —  Gro en  r.  l-isk,  i  .  ^. 
Sup.  Ct.,  Morr.  Tran:?.,  vol.  2,  No.  4. 

Foreign  judgment  founded  on  special  statute  —  Enforcement  of  -  ^h^^ 

an  a^ion  is  brought  upon  a  judgment  of  a  foreign  State  rendered  .^^  - 
a  defendant  upon  a  personal  liability  created  by  special  statute  and  d^^J^ncl 
ant  sets  up  in'his  answer  that  such  judgment  cannot  be  enforced  ouL^dM^^ 
boundaries  of  the  State  by  force  of  whose  legislation  theMmWit  w« 
incurred:  held,  that  such  judgment  may  be  the  toundation  of  a  smt  in^ne 
courts  of  thi*  State;  that  defendant,  having  voluntarily  become  a  ro.rrber 
of  a  foreign  corporation,  is  personallv  bound  bv  anv  decree  made  unde  tne 
act  oreating  such  corporation  providing  a  method  for  determimng  arajn 
forcing  the  liabilitv  of  stocholders  therein,  even  though  he  was  not  ^r^^ 
with  process  and  di*d  not  personally  appear  in  the  action.  —  Anderson  ei  au 
t;.  Hacldon,  Sup.  Ct.  N.  Y.,  Daily  Reg.,  April  23,  1881. 

Judgment  delayed  by  act  tf  couH  —  Judgment  nunc  pro  tune-  \V^J-< 

delay  in  rendering  judgment  or  decree  arises  from  the  act  of  the  court,  0. 
for  any  cause  not  attributable  to  the  laches  of  the  parties  the  J^d?]^^;';^  ?' 
decree  may  be  entered  retrospectively  as  of  a  time  ^^^n  it  should  ha>tD^*n 
entered.  Accordingly,  where  a  cause  was  submitted  and  held  under  au^  .s^ 
ment  by  the  court,  pending  the  decision  of  which  the  pja'ntiff  d^^; ^  **; 
held  that  a  decree  in  his  favor  after  his  death,  but  ordered  to  be  entered  nwtc 
pro  tunc  as  of  a  time  before  his  death,  was  valid.  — Mitchell  r.  Overman, 
Admr..  U.  S.  Sup.  Ct.,  Morr.  Trans.,  vol.  2,  No.  8. 

See  Mortgage  ;  Practice  ;  Removal  of  Caubbs. 

Jurisdiction.  —  Pro6a<«  Cowr^.  — Where  A.  claims  the  ^^o^e  of  the  estat^ 
of  B.  by  title  from  B.  himself,  made  during  his  lifetime,  and  does  not  riajm 
to  be  either  an  heir,  devisee,  or  legatee  of  B.'s  estate,  the  Probate  Court  nw 
no  jurisdiction  of  the  matter.  —Wadsworth  v.  Chick,  Sup.  Ct.  lexas.  uim 
L.  .1.,  June  29.  1881. 

State  and  Federal  courts  —  Taxation  of  national  *««^ -"  ^^^"^'^^ 

property.— A.  national  bank,  by  iU  officers,   may  be  compelled  to  RpPf 
before  the  proper  officer  of  the  State,  and  testify  as  to  the  personal  P«>P^^ 
of  its  depositors  for  the  purposes  of  State  Uxation,  and  may  be  compeii« 
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Toduce  iU  books;  and  (uch   attendHnce   and  production,  when 
J  9Ubp<£na.  and  proceedings  under  it,  cnnnot  be  enjoined  by  a 
court.  —  First  National  Bank  of  Youngslown  o.  Hughen,  U.  S.  Oir. 
rth.  DisL  Ohio.  Kep.,  June  16,  IBSl. 
ImuRurcs  (Life). 

-  See  Lunatic. 

ID  ANTi  Tbhabt.  — See  Riflevin. 

-  Sptcific  pa-formance  —  Verbal  agretment.  —  Specific  performance  of 
\\  agreement  of  the  tenants  to  accept  and  execute  a  lease  for  five  years, 
the  owner  hiid  eipended  large  sums  of  money  in  making  the  prem- 
table  to  their  use,  and  tendering  such  lease  executed  on  her  paii,  and 
anls  had  entered  into  possesiiuii  and  paid  rente  according  to  the  term* 

lease  for  two  years,  will  be  enforced  in  equity.  —  Seaman  ti.  Ascber- 

Sup.  CL  Wis.,  Wis.  Leg.  N.,  May  19,  1881,  p.  25C. 

M™»8  and  Minijco. 

iHD  Lmski.  —  lAability  oj  iaaee  forrent  in  eattoffirt  —  Stvpulo.- 

imure.  —  Where,  by  a  single  instrument,  real  and  pereonal  property 

»ed  for  a  gross  rental,  and  the  personalty  is  a  substantial  part  of  the 

property.  Upon  a  total  destruction  by  accidental  Are  Che  lessee  is 
a  lo  an  abatement  of  the  rent  equal  to  the  proportionate  rental  value 

personalty.  Where  n  lease  for  a  terms  of  years,  in  addiUon  to  a 
nt  to  pay  rent,  contains  a  stipulation  that  the  lessee  shall  insure  all  or 
of  the  leased  property  in  a  given  nmount  fur  the  beneQt  of  the  lessor : 
hat  the  provision  for  insurance  limits  and  qualifies  the  promise  to  pay 
nd  that,  as  the  former  becomes  operative,  the  latter  ceases  to  have 

-  Whilaker  p.  Hawley.  Sup.  Ct.  Knn„  Ch.  Leg,  N.,  July  B.  1881. 
-See  Ashiraltt;  Annuity;  Kaclroaiw. 

ION. — See  Conibactb;  Criminai.  Law;  Hortoaok. 

DBNB.  —  See  HoBTQAQB. 

'.  —  Accammodalion  indwaement  —  When  lunalie  not  liable  —  Jury  — 
nge*  propter  affectum  —  To  the  favor.  —  A  lunatic  who  is  an  accom- 
LOn  indorser  without  consideration  upon  a  promiaaory  note,  and  who 
rived  no  advantage  from  his   indorsement,  either  to  himself  or  his 

is  not  liable  to  a  bona  fide  holder,  although  the  latter  had  no  knowl- 
f  the  lunacy.    The  fact  that  a  person  drawn  ai  a  juror  is  the  second 

of  Che  husband  of  a  daughter  and  legatee  of  defendant's  decedent 
utes  good  ground  for  principal  challenge  by  the  plaintiff.  But  if  the 
1f  challenge  said  juror  to  the  favor,  and  the  question  be  by  agree- 
if  the  parties  submitted  to  the  court  in  place  of  triers,  its  decision 
ipon  the  conscience  and  discretion  of  the  court,  and  is  not  review- 

-  Wirebach's  Executor  s.  Bank  of  Eastun,  Sup.  Cl.  Pa.,  W.  N.  C, 
6,  1981. 

mi.  —  See  Pbactiob. 
AND    Servant.  —  Negligence  —  Contract  —  Independent     employ- 

-  Acoutract  made  with  one  who  exercises  an  independent  em pt 07- 
elieves  an  owner  of  a  building  from  any  responsibility  for  the  negli- 
of  the  contractor  himself,  or  of  any  of  his  employees,  when  at  work 
he  building.  —  McCarthy  b.  Second  Parish  of  Portland.  Sup.  CU  Me., 
tfay26,  IWl. 

Nboliobwok. 

t</8  Lhn.  —  Jurisditlion   of  Oiiinty   Court  to  enforce  —  Material- 

-  Any  number  of  lieni  affecting  the  same  property  may  be  enforced 
same  action  in   the  County  Court,  regardless  of   their  aggr^Bl« 
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Mechanic's  Lien  —  Continued, 
amount,  where  no  one  of  them  exceeds  $2,000  in  amount.  The  extent  of 
the  jurisdiction  of  County  Courts,  as  to  their  pecuniary  limit  in  these  cases 
is  to  be  measured  by  the  amount  involved  in  each  claim,  severally,  and  not 
the  aegreffate  of  all  the  claims  presented  against  the  same  property.  Ih^ 
lien  attaches  from  commencement  of  work,  and  is  not  affected  bysubsequeni 
transfer  or  conveyance  of  the  property.  Those  who  furnish  powder,  gieel, 
and  candles  for  the  use  of  a  mine  are  material-men  within  the  naeanin^  ot 
the  statute.  —  Keystone  xMining  Co.  v.  Qallagher,  Sup.  Ct.  Col.,  Col.  L.  Kep., 
June,  1881,  p.  457. 

Collateral    security  —  Priority   of  lien —Payment  of  taxes    by  m^M- 

Qaqeor,  —  &.  mechanic  or  material-man,  by  taking  collateral  security  at ter 
full  perlbrmance  on  his  part,  will  not  lose  his  lien,  although  the  building 
may  be  incomplete.  A  mortgagee,  paying  taxes  upon  land  mortgaged,  a.>es 
not  acquire  a  priority  for  such  Laxes  over  a  mechanic  s  lien  existing  at  tbe 
time,  and  of  which  he  is  bound  to  take  notice.  He  is  not,  as  to  such  tax^, 
an  encumbrancer  in  good  faith. —  Bissell  v,  Lewis,  Sup.  Ct.  Iowa,  ^.  w. 
Rep.,  June  26,  1881,  p.  177. 

Special  agreement,  lack  of -Lien  preserved,- K  party  furnishing  UW 

for  a  building  is  not  deprived  of  his  right  to  a  lien  theretor  because  there 
was  no  special  agreement  that  such  labor  was  to  be  for  that  particular  build- 
inir,  nor  will  the  fact  that  part  of  the  amount  claimed  was  for  8ervi<»s  as  an 
overseer  of  other  workmen  affect  such  lien.  —  Foerder  0.  Wesuer,  Sup.  Ol- 
io wa,  N.  VV.  Kep.,  June  18,  1881,  p.  100. 

See  Insurance  (Fire). 

MisDBMKANOR.— See  Criminal  Law. 

Mines  and  1A.isisq.— Mining  lease— Trespass— Poss^^sion  before  entry - 
Damages.  — Plti  instrument  which  purports  to  "lease  and  convey  coal 
under<rp.»und  for  a  determinate  period,  and  for  a  monthly  rent,  is  k  mming 
lease."  A  lease  of  land,  before  entry,  gives  the  lessee  neither  pos*e«^sKm  0 
nor  property  in  the  land.  Under  such  circumstances,  a  third  party  who  has 
taken  coal  from  under  the  land  cannot  defend  against  the  owner  (lessor)  on 
the  ground  of  a  settlement  with  the  lessee.  In  an  action  tor  severing  a-a 
carrvin^r  away  coal  from  land,  the  rule  of  damages  is  the  value  of  the  coal 
at  the  mouth  of  the  shaft,  less  the  cost  of  labor  in  severing  a^J^  ;'»;!'"g^\^^ 
the  surface.  —  Austin  v.  Huntsville  Coal  and  Mining  Co.,  bup.  Ct.  Mo.,  K.p.. 
July  6,  1881. 

MoRTGAOK.  —  For  future  advances  —  Priority  ooer  judgments.  —  A  mortcAge 
for  future  advances,  and  recorded,  has  priority  over  judgments  docketed 
aeainst  the  mortgageor  before  the  advances  are  made,  provided  the  mort- 
gagee has  no  actual  notice  of  the  judgments  at  the  time  he  makes  th^ 
advances.  —  Ackerman  o.  Hunsicker,  Ct.  App.  N.  Y.,  Daily  Reg.,  June  Li. 
1881. 

Morigaqee  —  Right  to  pay  taxes  —  Taxes  and  debt  one  demand.  —  A  nu^rt- 

gacree,  for  the  protection  of  his  security,  has  the  right  to  pay  the  ti^xes  ihervoa 
or  U)  redeem  the  same  from  t^ix-sale.  This  amount  is  a  valid  chum  pm-^t 
the  mortgatreor,  enforceable  in  the  same  manner  as  the  mortgacre  de-.t,  ani 
continuing  until  the  siitisfaction  of  the  mortgage.  Whatever  amount  is  dne 
undor  the  mortgage  at  the  time  of  foreclosure,  including  taxes  so  paid  con- 
stitutes but  a  single  and  indivisible  demand,  and  cnnnot  be  separMtel  nr..! 
collected  bv  several  actions.  — Johnson  i;.  Payne,  Sup.  Ct,  Neb.,  JN.  W-  K^P- 
June  18,  1881,  p.  81. 

Pro  rata  payment- Foreclosure.  — Where,  by  the  terms  of  note.^  nnU 

mortgngc  to  secure  them,  a  default  in  payment  renders  the  entire  ^''^^^^^ 
debt  due  at  once,  the  several  holders  o\'  the  notes  are  entitled  U>  have  w 
proceeds  of  a  foreclosure  sale  applied  pro  rata  to  the  payuient  of  the  noi^» 
secured  by  the  mortgage.  —Pierce  v.  Shaw,  Sup.  Ct  Wis.,  West.  Jur.,  m}. 
1881. 
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JdoKTOAQB  —  Continued. 


—  Deed — Notice  —  Vendor'a  lien,  —  A  conveyance  of  real  property  contain- 
ing a  clause  that  the  grantor  reserves  a  lien  tor  the  unpaid  purchase-money 
is,  in  effect,  a  mortgage,  and  the  doctrine  of  vendor's  lien  has  no  application. 
The  record  of  such  conveyance  is  sufficient  notice  to  subsequent  parties  that 
the  grantor  had  a  mortgage  lien  on  the  property.  The  assignment  of  a  debt 
secured  by  mortgage  carries  with  it  the  security.  —  Dingley  v.  Bank  of 
Ventura,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J..  July  2,  1881. 

—  Foreeloeure  proceedinge — Appointment  of  receiver.  —  In  an  action  to  fore~ 
close  on  premises  that  can  be  sold  in  parcels,  and  where  only  part  of  the 
debt  it  due,  and  a  small  portion  of  the  interest,  and  there  is  nothing  to  show 
that  the  premises  had  decreased  in  value,  or  that  there  were  unpaid  taxes 
thereon,  or  that  one  of  the  parties  personally  liable  nearly  to  the  amount  due 
was  personally  irresponsible,  a  receiver  of  tne  rents  and  mcome  of  the  mort- 
gaged premises  should  not  be  appointed.  —  Morris  v.  firanchand,  Sup.  Ct 
Wia.,  Wis.  Leg.  N.,  May  26,  1881,  p.  263;  N.  W.  Rep.,  May  28, 1881,  p.  687 


—  Forecloeure  —  Default  —  Judgment  —  Lis  pendens. — Where,  in  a   fore 
closure  case,  the  court  obtains  lurisdiction  by  due  service  of  the  summons 
and  the  defendant  makes  default,  and  judp^nient  of  foreclosure  and  sale  is 
obtained  on  application  to  the  court  recitnig  such  service  and  default,  he 
cannot  at  a  subsequent  term  set  aside  the  judgment  on  motion,  merely  be- 
cause no  proof  appeared  on  file  with  the  papers  in  the  case ;  and  where  notice 
of  lis  pendens  is  m  fact  filed  in  the  register's  office  months  before  application 
for  iudgment,  and  the  judgment  recites  such  filing  and  the  miUcing  and  filing 
of  due  proof  thereof,  such  party  cannot  at  a  subsequent  term  set  asi<£ 
the  judgment  on  motion,  merely  because  no  proof  appeared  on  file  with  the 
papers  in  the  case  until  so'ne  days  after  the  renaition  of  the  iudgment, 
especially  where  there  is  no  bill  of  exceptions  showing  such  alleged  defect. — 
Mitchell  V.  Hobson,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  May  26,  1881,  p.  265 ;  N. 
W.  Kep.,  May  28,  1881,  p.  690. 

—  Deed  of  trust  —  Limitation —  Possession  by  arantor.  —  Where  a  debt  is 
secured  by  deed  of  trust,  although  the  remedy  by  action  may  be  barred  by 
limitation,  the  debt  is  not  thereby  extinguished,  out  the  lien  of  the  deed  of 
trust  still  continues,  nnd  is  not  affected  by  any  lapse  of  time  short  of  a  pe- 
riod sufficient  to  raise  a  presumption  of  payment.  The  possession  of  the 
grantor  in  a  deed  of  trust  which  stipulates  that  be  shall  contmue  in  peaceable 
possession  and  receive  the  rents  and  profits  of  the  premises  thereby  con- 
veyed, until  a  sale  should  be  effected  upon  request  of  the  creditor,  is  not  an 
adverse  possession  empowering  such  grantor  to  pass  to  a  purchaser  with 
notice  any  greater  estate  than  the  grantor's  equity  of  redeinption.  —  Bowie 
o.  Poor-School  Society  of  Westmoreland  County,  Sup.  Ct  Va.,  Leg.  Adv., 
May  31,  1881,  p.  172. 

Foreclosure  —  Coercion  of  wife  by  husband — Evidence.  —  To  sustain  the 
defence  on  the  part  of  the  wife  to  the  foreclosure  of  a  mortga^^e  upon  the 
homestead  and  her  separate  estate,  that  she  was  induced  to  sign  tne  note 
and  mortgage  by  the  undue  influence  of  her  husband,  and  that  she  did  not 
acknowledge  it,  notwithstanding  the  certificate  to  that  effect  of  the  proper 
officer,  the  evidence  must  be  perfectly  clear,  convincing,  and  satisfactory. 
In  such  case,  the  testimony  of  the  wife  alone,  unsupported  by  strong  circum- 
stantial or  other  evidence,  is  insufficient  to  sustain  such  a  defence.  —  Smith 
V.  AUis,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  June  28,  1881. 

— -  Chattel  —  Property  not  owned.  —  The  rule  at  law  and  in  equity  stated  a^ 
to  rights  of  a  mortgagee  of  personal  property  in  which  the  mortgageor  had 
no  interest,  actual  or  potential,  at  the  date  of  his  mortgage.  Where  such 
mortgage  has  been  executed,  and  an  antecedent  creditor  subsequently  ob- 
tains judgment  against  the  mortgageor  and  levies  upon  the  property  before 
it  is  delivered  to  the  morts^agee,  the  mortgagee  is  entitled  to  recover  its  pos- 
session from  the  officer  msucing  the  levy.  —  Parker  v,  Jacobs,  Sup.  Ct.  So. 
Car.,  Rep.,  May  18,  1881,  p.  685. 
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Municipal  Bonds.  —  Petition  for^  to  aid  railroads  —  Signing  on  Sunday  — 
Effect  of — Injunction  to  restrain  issuance  of  bonds. — Where  a  town  board 
of  supervisors  is  authorized  by  law  to  issue  bonds  in  aid  of  a  railroad  only 
upon  the  presentation  of  a  petition  therefor  sifi^ned  by  a  certain  number  of 
tax-payers  of  the  town,  the  procuring  and  affixing  of  such  signatures  on 
Sunday  is  "business,"  and  is  unlawful,  and  confers  no  authority  upon  the 
supervisors  to  issue  such  bonds.  The  fact  that  plaintiff  affixed  his  sig^njiture 
on  Sunday  will  not  prevent  him  from  obtaining  an  injunction  against  the  issue 
of  the  bonds  on  the  ground  that  the  reauired  number  of  signatures  were  nt.»t 
affixed  on  any  secular  day,  where  he  did  not  on  any  secular  day  authorize  the 
presentation  of  such  petition  to  the  supervisors,  and  where  nothing  hid 
»  teen  done  bv  the  railroad  company  to  earn  the  bonds  betore  it  was  notified 

that  plaintitf  would  resist  their  issue,  and  denied  the  validity  of  such  sijirna- 
ture.  —  De  Forth  v.  Wisconsin  and  Minnesota  R.  Co.,  Sup.  Ct  Wis.,  N.  W. 
Kep.,  June  4,  1881,  p.  17. 

Missouri  statute  of  March  18,  1870,  authorizing  corporations  to  pur- 
chase lands,  etc.,  constt-ued  —  Issue  of  bonds  in  payment  of  purchase. —The 
act  of  the  Missouri  Legislature  of  March  18,  1870,  authorizing  municipal 
corporations  to  purchase  lands,  and  to  donate,  lease,  or  sell  the  same  to  .-iny 
railroad  company*  and  to  issue  bonds  in  payment,  provided  a  majority  of  tne 
qualified  voters  assent  thereto,  is  in  condict  with  sect  14  of  Art  XL  uf  the 
Missouri  Constitution  of  1865,  forbidding  municipal  corporations  to  loan 
their  credit  to  any  company  without  the  consent  of  two-thirds  of  the  qunli- 
fled  voters,  and  is  therefore  void.  The  purchase  of  property  to  be  given  to 
a  railroad,  and  the  issue  of  bonds  to  pay  for  the  same,  is  a  loan  of  credit 
within  the  meaning  of  the  above  constitutional  provision,  and  that provi-ion 
caimot  be  so  evaded.  — Jarrolt  v.  City  of  Moberly,  U.  S.  Sup.  Ct^  Morr. 
Trans.,  vol.  2,  No.  4. 

Municipal  Corporation.  —  See  Contracts;  Damages. 

Negligence.  —  Master  and  servant  —  Liability  of  fellow-servant.  —  A  -ier- 

vantcun  mainttiin  an  action  against  a  fellow-servant  for  an  injury  cau<>ed  by 

the  negligence  of  the  latter  while  engaged  in  their  common  employ raeni. 

While  it  is  true  that  if  a  servant  neghicts  to  carry  out  his  contract  with  his 

employer,  he  is  liable  to  such  employer  only  and  not  to  third  oersonN  yet 

_A^  if  he  once  enter  upon  the  duties  of  his  employment  he  is  personally  liable  to 

^W  his  fellow-servants  for  an  injury  caused  by  his  leaving  his  work  in  a  cliiiii,'er- 

,J§  ous  condition  without  proper  safeguards.  —  Osborne  v.  Morgan,  Sup.  .lud- 

Ct  Mass.,  Am.  L.  Reg.,  June,  1881. 

^^  Grossing  track  at  unauthorized  place. — The  plaintiff  was  injured  while 

iC*^"*^  *  crossing  the  defendant's  track  at  a  pbice  known  to  be  dangerous,  instead  of 

crossing  at  the  place  provided  by  the  defendant  Held,  that  as  the  plaintiff 
had  nothing  more  than  a  mere  license  to  cross  where  he  did,  the  detVndAnt 
owed  him  no  duty,  and  wtis  not  liable  for  negligence.  —  Morgan  p.  Pennsyl- 
vania R.  Co.,  U.  S.  Cir.  Ct  South.  Dist  N.  Y.,  Int  Rev.  Rec  July  4, 
1881. 

Turnpike    road  —  Defect  —  Pile    of  stones  —  Notice  —  Evidence.  —  An 

action  will  lie  against  a  turnpike  company  for  damages  for  an  injurv  cnu^od 
bv  the  negligence  of  its  otTicers  in  not  removing  a  pile  of  stones  on  the  road, 
which  had  a  tendency  to  frighten  passing  horses.  Due  notice  of  such  defect 
must  be  given  to  establish  the  right  of  action ;  and  such  notice  is  sulticient,  a> 
to  the  person  notified,  when  given  to  the  secretary  and  treasurer  of  the  road. 
Evidence  that  the  person  giving  such  notice  had  told  another  officer  of  the 
road,  on  the  day  of  the  injury,  thnt  he  had  notified  the  secretary  and  tress- 
urer  some  davs  before,  is  not  admissible. —  Eggleston  v.  Columbia  Turn- 
pike Road,  Ct:  App.  N.  Y.,  Rep.,  May  26,  1881. 

-^—  Master  and  sei'vani  —  Risks  of  employment.  —  Although  a  servant  enter- 
ing upon  a  dangerous  employment  takes  upon  himself  only  tho^e  risks 
which  nre  ordinarily  incident  thereto,  yet  ii,  after  discovering  an  extni'ir- 
dinnry  danger  involved  in  his  particular  employment  he  remains,  witbout 
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ici  —  Conlinued. 

I  of  hia  mutar  Ihat  the  duigeT  aball  be  lesaened,  he  lukee  llie  riik 
■J  upon  himself.  —  Green  and  Coatea  Street  B.  Vo,  c.  Bresmer,  Sup. 
Rep„  June  1,  1681,  p.  '62. 

hiAJlItB  A.in>  SSUTANTi    NUISAUCE;    BAILR0.1J>fi. 

~8eeEquiTT:  PABTHKBaHiP. 

C  —  Optning    on   tidewaik  —  Ouardt  —  NegligtiKB  —  Defence.  —  An 

>f  premises  abutting  upon  a  sidewalk  has  a  t'\^t,  \a  the  iiti9«iice  uf 

or  ordinance  tu  the  contrary,  to  innke  and  maiotain  011  his  land  bd 
;  or  area  from  the  sidewalk;  but  it  is  his  duty  so  to  guard  the  enlraaca 
ider  it  secure  for  persons  using;  the  sidewalk.  It  is  not  incumbent  upon 
intitr.  in  actions  for  negligence,  to  show  in  the  flr«t  inataoce  that  be 
«  I'roni  neglieence,  or  in  the  exercise  of  ordinary  care;  concurring 
□ce  of  the  pUintiff  is  matter  of  defence.  — Buesching  v.  St.  Lama 
,  Sup.  CU  Mo.,  Rep.,  May  18,  1881,  p.  676. 

trneni  of  public  nuiaanct  by  private  penon.  —  A  public  nuisance  can- 
ibiited  by  a  private  person,  of  his  own  motion,  unless  he  is  specially 

by  it  qua  public  nuisance.  —  Bowden  s.  Lewis,  Sup.  Ct.  R.  I,,  Bep., 

1^81. 

—  Reaignation  of — Sot  compUtt  until  accepted.  —  The  resignutioD 
See  is  not  complete  until  Accepted  by  the  proper  Huthority.  Accord- 
vhere  the  supervisor  of  a  township  made  return  to  a  mandamua  re- 

him  to  do  certain  nets,  that  he  was  no  longer  supervisor,  having  filed 
{nation,  in  writing,  of  such  office,  no  acceptance  of  such  resignation 
Lown  :  /teld,  thnt  the  return  was  insufficient.  —  Edwards  f.  United 
ei  ™l.,  etc,  U.  S.  Sup.  Ct,  Vs.  L.  J.,  July,  1881 ;  Morr.  Two*.,  voL 

ui  agaiTut  offietra  of  tovirahip  —  Not  abated  by  rtHgnatiim  of  offi- 
A  proceeding  which  is  in  form  against  the  officers  ol  a  township  to 
tbe  performance  of  certain  of  their  official  duties,  but  which  is  in 
ce  a  proceeding  against  the  township  itself  to  collect  a  debt  due  by  the 
ip,  due*  not  abate  by  the  resignation  of  those  offlcereand  Che  appoinC- 
f  their  successors,  or  bj  the  eipiration  of  their  terms  of  office.  — 
son  V.  United  ijuus,  ei  rel.,  etc.,;lJ.  8.  iSup.  Ct.,  Morr.  Trans.,  vol.  2, 

IIoRTOBATiONS ;  Cbihin&l  La.w, 

—  See  Practios. 

BUtP.  —  SKarea  of  partnera  —  Special  lien  of —  Lien  by  stipulation  — 
'.0  crcdUora.  —  The  proportion  of  the  residue  to  which  each  partner  is 
.  upon  Snal  settlement  is  what  remains  to  him  after  all  his  obligation! 
irm.  and  to  the  other  members  thereof,  respectively,  arising  out  of 
itract  or  articles  of  partnership,  have  been  fully  discharged.    Each 

has  a  special  lien  on  the  partnership  stuck  for  moneys  advanced  by 
3re  than  his  share  lor  the  use  of  the  copartnership,  and  the  lien  of 
krtner  eiists  not  only  as  aguinst  the  other  purtners,  but  alio  against 
ons  clainjin^  through  them  or  any  of  them.     I'artiiers  may  stipulate 

articles,  as  a  part  of  the  contract  of  partnership,  for  an  express  lien 
'  uf  one  of  them,  to  guard  aeainst  any  luas  or  defalcation  which  might, 
tally  or  otherwise,  injure  the  business  of  the  firm,  or  mii;ht  injuri- 
Sect  any  member  of  the  firm ;  and  in  such  case  it  is  not  necessary 
s  articles  should  be  recorded  in  order  to  charge  creditors  with  notioa 
rights  and  interests  involved.  Individual  creditors  are  required  to 
ticti  of  the  respective  rights  and  interests  in  the  partnership  property, 
,be  partners  are  in  joicit  possession  thereof  in  the  prosecution  of  the 
s,  and  of  the  prior  claim  which  any  person  interested  in  the  business 

ttinst  the  property. — Lewis  e.  Harrison,  Admr-  f'  ''    "  "~ 
r-    '  '^-  ^--^ 


..  Ky.  L.  Rep.,  July,  1881. 
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Partnership  —  Continued. 
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—  Partner  paying  individual  debt  with  firm  property  —  Fraud  —  Burden  of 
proof — Action. — Where  pnrtnership  securitiea,  funds,  credits,  or  effects 
are  taken  from  a  partner,  without  the  knowledii^e  or  consent  of  the  other 
partnere,  for  a  debt  known  to  the  creditor  to  be  the  private  debt  of  such 
partner,  the  transaction  is  presumptively  fraudulent,  and  therefore  void  a> 
to  the  partnership,  and  the  burden  of  proof  is  upon  the  party  dealing  with 
the  partner  to  show  the  bona  fides  of  the  transaction.  Where  a  partner 
has  appropriated  firm  property  to  pay  or  settle  his  individual  indebtedn 


>H«S. 


an  action  may  be  instituted  in  the  name  of  the  partnership  against  his  cred- 
itor for  its  recovery.  —  Johnson  v.  Crichtou,  CL  App.  M.d.,  Rep.,  June  lo, 

1881. 

Patents.  —  Reissue  of,  —  Prior  to  the  revision  of  the  patent-laws  in  1870.  a 
patent  surrendered  for  reissue  is  cancelled  in  law  as  well  when  the  applica- 
tion for  reissue  is  rejected,  or  decided  against  the  patentee  in  a  declaraiion 
of  an  interference,  as  when  it  is  o^ranted.  It  seems,  also,  that  under  the 
revision  of  the  patent-laws  of  1870,  where  the  title  of  the  patentee  is  dis- 
puted, and  decided  against  him,  his  original  patent  is  there dv  avoided. — 
Peck,  Admr.,  v,  Collins,  U.  S.  Sup.  Ct.,  Morr.  Trans.,  vol.  2,  ^o.  4. 

Debts  of  inventor —  Sale  —  Refusal  to  assign.  —  The  interest  of  an  inven- 
tor in  a  patent-right  may  be  sold  and  the  proceeds  applied  to  the  payment 
of  his  debts.  If  the  inventor  refuses  or  neglects  to  make  the  nece^-ary 
assignment  required  by  the  statute  within  a  limited  time,  a  trustee  will  b« 
appointed  to  make  the  assignment  —  M.urray  v.  Ager,  Sup.  Ct  Dist  Colujub. 
Rep.,  May  26,  1881. 

Patent-right  liable  for  debts  of  owner.  — The  interest  which  a  judarment 

debtor  has  in  a  patent-right  may  be  reached  by  his  creditor  in  proceedings 
supplementary  to  execution,  in  a  State  court,  and  such  court  may  order  ;he 
assignment  and  sale  thereof.  —  Pacific  Bank  v.  Robinson,  Sup.  Ct  Gal.,  Alb. 
L.  J.,  July  9,  1881. 

Practice  —  Equity  —  Adding  party. — In   a  patent-case,   the    equit4ible 

owner  of  a  patent  for  the  infringement  of  which  a  suit  is  brought  will,  even 
after  answer  filed  and  cause  marked  for  final  hearing,  be  allowed  to  become 
a  co-complainant  with  the  legal  owner,  when  it  appears  that  the  equiuble 
owner  alone  is  interested  in  the  gains  and  damages  following  a  decree  for 
complainant,  and  has  incurred  the  expense  of  all  the  costs  for  his  benefit  and 

Sroflt — Patterson  v.  Stapler,  U.  S.  Cir.  Ct  Dist  N.  J.,  Rep.,  June  1,  I8'<1: 
.  J.  L.  J.,  July,  1881. 

Division  of  device.  —  A  patent  cannot  be  evaded  by  dividing  the  pat^.'nted 

device  into  two  parts,  which,  when  combined,  will  produce  the  same  result 
as  that  produced  by  the  patented  device,  and  in  substantially  the  same 
way.  —  Strobridge  v..  Lindsay,  U.  S.  Cir.  Ct  West  Dist  Pa.,  Rep.,  June  1, 
1881. 

Injunction.  — On  abill  for  injunction  to  restrain  the  use  of  a  label  allej^ei 

to  be  an  imitation,  it  appeared  that  the  label  was  of  the  same  size,  color, 
and  t^'pe,  and  of  the  same  general  appearance,  as  that  of  the  complninHnt, 
The  de>ignation  of  the  article  on  the  latter  was  "  Sawver*s  Crystal  Kiue  and 
Safety  Box;"  that  on  the  latter  was  "Sarvin's  Soluble  Blue  and  Pt'p}^>er 
Box."  The  defendant's  name  was  not  Sarvin,  but  he  hired  from  Sarvin  the 
use  of  his  name,  //e/rf,  that  the  defendant's  label  was  an  imitation  of  the 
complainant's,  and  that  the  imitation  was  made  with  the  intention  of  maki'ig 
use  of  the  complainant's  reputation. — Sawver  v.  Kellogg,  U.  S.  Cir.  Ct 
Dist  N.  J.,  N.  J.  L.  J.,  July,  1881. 

Practice  — Equity  —  Answer —  Amendment.  —  Application  to  amend  answer 
by  adding  fact,  denied,  where  it  appeared  that  such  fact  was  known  to  the 
defendant  when  the  answer  was  tiled,  and  no  satisfactory  reason  was 
assigned  whv  it  was  not  allegod.  —  Cross  v.  Morgan,  U.  S.  Cir.  Ct  Dist.  N.  J-, 
N.  .).  L.  J.,  June,  1881,  p.  178. 
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■■ — Continued. 

iaf  —  Proeeedingi  in  difftxsni  eountte*  —  Juitonent,  —  If  a  ceie  is  tried 
)  county,  Rnd  the  judge  prepares  ftndingB  m  another,  and  tranamiU 
to  the  county  in  which  the  case  waa  tried,  to  be  Qled  by  the  clerk  of 
urt  of  the  lattar  county,  the  judgnteot  ii  not  void.  A  cause  tried  by 
urt  ii  not  determined  until  the  flndings  and  order  for  judKment  are 
rith  the  clerk  of  the  court  in  which  the  action  waa  tried. —  Uomatock 
silver  Uining  Co.  d,  Superior  Court  of  Santa  Cruz  County,  Sup.  Ct. 
Pac  Coast  L.  J.,  May  28,  1881.  p.  499. 


Damagi*.  —  Ai  pleas  in  abatement  tend  to  delay 
\aX  of  the  merits  of  the  action,  they  must  be  certain  to  every  intea^ 
B  pleaded  without  any  repugoSDCy.  Pleas  to  the  jurisdiction  will  not 
ended  by  the  courts  beyond  the  limits  which  the  defendanis  themselves 
,  to  them.     The  true  measure  of  damage*  in  nn  action  on  a  warranty 

to  be  the  difference  between  the  value  which  the  thing  sold  would 
irought  at  the  time  of  the  sale,  if  it  bad  been  sound  or  corre«pondin|c 

warranty,  and  ita  actual  value  with  the  defect.  —  Csborn  v.  Bamett, 
pp.  Teias,  Teia*  L.  J.,  June  1,  1881,  p.  601. 

vxty  proefics  — ■  Pitta  in  abattmati  —  Defect  of  partiet.  —  M  attera  in 
nent  may  be  pleaded  if  the  defendant  prefers,  rather  than  be  set  up  in 
lawer.     This  does  not  apply  to  defect  of  parties.     It  muat  be  suggested 

answer,  as  provided  in  the  fifty-second  equity  rule.  —  United  Slates  e. 
pie  et  al.,  IT.  S  Cir.  CL  Dist.  N.  J„  N.  J,  L.  J..  June,  1881,  p.  172, 
'.ndatnus  —  Atlachmtnt.  —  A  writ  of  naadamut  does  not  lie  to  brine  up 
riew  the  judgment  of  the  Circuit  Court  on  a  plea  to  the  jurisdiction, 
tacbment  against  the  property  oT  a  non-resident  cunnot  t>e  issued  from 
.eral  court  unless  the  defendant  is  Qrat  personally  served  Vfith  process, 
uired  by  sect  739  of  the  Revised  Statutes  of  the  United  States.  ~  Ex 
Das  Moines  and  Minneapolis  K.  Co.,  U.  S.  Sup.  Ct.,  Morr.  Trans.,  vol. 
.8. 

riit»  —  Jninder  of  aetiotu  —  S*t-off — Damagtt  —  Attachtntnt.  —  In 
>r  damages  for  wrongful  seizure  of  exempt  property,  the  husband  may 
the  suit  alone,  or  may  be  joined  by  hit  wife.  A  debt  cannot  be  set  off 
it  a  claim  for  damages  for  the  commission  of  a  tort      Expenses  and 

of  time  while  attendmg  court  cannot  be  nlluwed  as  part  o1  the  dan 


ndiiig  case  cu  to  nari  and  eontinu\ng  as  to  olhera  —  Inttrtii  on  itoek- 
•">  liaiilUy.  — When  the  liability  of  the  defendants  in  a  chancery  case 
eral  and  not  joint,  and  they  are  properly  joined,  and  the  measure  of 
ibility  is  fixed  as  to  each,  so  that  the  sul>aM|uent  proceedings  oannot 
;e  it,  it  will  Dot  be  error  to  render  final  decree  us  to  one  or  two  and 
the  cause  as  to  the  others.  Interest  is  not  recoverable  in  an  action 
It  a  stockholder  to  enforce  his  liability  to  creditors  of  the  corporation 
luble  the  amount  of  his  stock.  —  Nenger  v.  Jacobson,  Sup.  Ct  111.,  Oh. 
N.,  July  2.  1881. 

try  of  Judgment  in  jui^i'tcalendai —  SubaeguenI  deerse  in  vacation. — 
itry  was  made  in  the  fudge's  calendar  as  to  a  certain  action,   "  Judg- 

and  decree  as  prayed  for  in  petition,  and  petition  of  intervention,  at 
laiit's  costs.  Defendant  excepts."  After  IJie  adjournment  the  decre* 
repared,  and  a  provision  inserted  in  it,  which  hHd  not  been  prayed  for, 
he  lands  in  question  should  be  sold  without  redemption,  and  presented 

judge,  and  Dy  him  signed  in  vacation,  and  entered  of  record,  and  the 
rty  sold  under  and  pursuant  to  such  decree.  Held,  that  the  entry  in  the 
lar  was  mere  memoranda,  and  not  a  judgment;  that  the  decree  signed 
irolled  in  vacation  was  valid;  and,  the  court  having  jurisdiction  in  the 
ses,  its  decree  for  a  sale  without  redemption,  though  erroneous,  could 
B  attacked  in  a  collateral  proceeding. —Traer  o.  Witman,  biup.  OL 

S.  W.  Rep,  July  2,  1881. 
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Principal  and  Agent.  —  Business  cat^ried  on  in  name  of  agent  —  Private 
agreement.  — A  business  was  carried  on  by  a  firm  in  the  name  of  an  a^^ent, 
with  whom  they  had  a  private  agreement  Held,  that  the  principals  might 
intervene  and  claim  goods  seized  by  a  creditor  of  their  a^ent  for  a  debt  ante- 
cedent to  the  agreement,  where  it  appeared  that  the  seizint;  creditor  had  not 
been  injured  in  any  way  by  the  secret  arrangement.  —  Greene  p.  Wii kin*. 
Sup.  Ct  Montreal,  Leg.  N.,Vune  11,  1881. 

See  Corporations. 

Principal  and  Surety.  —  Bond  of  insurance  agent  —  Prior  defalcation  by 
agent — Failure  of  agent  to  pay  over  promptly  —  Knowledge  of  surety  of 
defalcation.  —  When  a  party  becomes  surety  of  an  insurance  agent  for  the 
faithful  performance  of  his  duties,  the  fact  t&at  the  a^ent  had  formerly  been 
in  the  employment  of  the  company  as  agent,  and  had  defaulted,  is  not  suf- 
ficient, in  that  it  was  uncommunicated  to  the  surety  by  the  company,  to 
avoid  his  liability  on  the  bond.     A  surety  on  the  bond  of  an  insurance  agent 


,, , principal'       _  . 

jection  to  continuing  his  liability  on  the  bond,  he  thereby  manifesU  a  willing:- 
ness  that  the  ai^ent  should  be  continued  in  his  employment,  and  that  he 
should  be  held  responsible  by  his  acts.  —  Howe  Ins.  Co.  v.  Hohvay,  Sup.  Ct. 
Iowa,  Rep.,  July  6,  1881. 

See  Bills  and  Notes. 

Process.  —  See  Insurance  (Life)  ;  Judgment. 

Railroads. — Rights  of  public  to  str*eets  through  which  railroad  pasjcs  — 
Rights  of  lot-owners.  —  Where  ground  in  a  city  is  dedicated  as  a  street,  the 
public  take  only  an  easement  or  usufruct  in  the  same  for  the  ordinary  pui^ 
poses  of  travel :  the  fee-simple  remains  in  the  owners  of  the  lots  fronting  on 
the  street,  each  owner  holding  to  the  centre;  and  this  is  so,  whether  the 
present  owners,  or  those  from  whom  they  purchased,  received  any  compen- 
sation for  the  easement  or  usufruct  or  not.  The  owners  of  a  lot  situated  on 
a  public  street  of  a  city  can  recover  damages  for  special  injury  done  to  their 
property  by  the  use  and  occupancy  of  such  street  by  a  railroad  compatjy 
without  their  consent,  although  such  use  and  occupancy  may  be  with  the 
consent  of  the  corporate  authorities  of  said  city. — Petersburg  R.  Co.  r.  Bur- 
tons, Spec.  Ct.  App.  Va.,  Va.  L.  J.,  July,  1881. 

TYespass  —  Ejecting  passenger  from  freight-train  —  Notice.  —  An  actioQ 

of  trespass  will  not  lie  against  a  railroaa  company  for  the  ejection,  not  at  m 
station,  of  a  passenger  upon  a  freight-train  who  does  not  produce  a  ticket,  iU 
required  by  the  rules  ana  regulations  of  the  company  properly  made  known. 


Rose,  Sup.  Ct  Neb.,  Rep.,  May  25,  1881.; 


Obstruction  of  surface-water  by  a  railroad  company. — The  obstruction 

of  surface-water  caused  by  rains  or  snows  or  flooding  of  streain*.  or  an 
alteration  in  the  flow  thereof,  affords  no  cause  of  action  in  behalf  of  any 
person  who  may  suffer  detriment  therefrom,  against  one  who  does  not 
act  inconsistently  with  the  due  exercise  of  dominion  over  his  own  soil.  And 
this  rule  applies  to  necessary  embankments  erected  by  a  railroad  compHny 
in  occupving  its  rifirhtof  wav.  —  Cairo  and  Vincennes  ^  Co.  c.  Stevens,  Sup. 
Ct  Ind.,  Ky.  L.  Rep.,  July,  1881. 

See  Receiver. 

Receivkk.  —  Receiver  of  railroad —  Purchase  of  property  at  foreclosure  saU-- 
Liability  to  suit  in  certain  cases — Enforcement  of  lien.  —  Where,  in  a  suit 
to  foreclose  a  mortgage  upon  a  railroad,  a  receiver  appoint-ed  by  the  court 
had  been  discharged  and  the  property  turned  over  to  the   purchaser,  the 
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taerving  juriadiction  of  the  cau  for  the  purpose  of  enforcing  debt* 
lilitiea  incurred  bj  tbe  receiver:  Aeld,  that  suit  lo  enforce  uniatis- 
inu,  whether  upon  contract  or  tort,  aKsiuat  the  receiver,  vhiuh,  if 
hed,  would  constitute  liens  upon  the  property,  ore  to  be  prosecuted 
tiie  property  as  proceedings  in  rem,  upon  proper  notice  to  the  pur- 
and  not  »g&inst  the  discharged  receiver.  It  is  competent  for  tha 
)  establish  a  lien  against  the  propartj  in  the  hand)  of  the  purchuer, 
9i  a  time  for  tbe  payment  of  the  sum  found  due.  and  in  case  of 
to  order  a  sale  of  the  pmpenj.^  Farmers'  Loan  and  Trust  Co.  v.  Cen- 
ilroad  of  Iowa,  U.  S.  Cir.  Ct.  DisL  Iowa,  Int.  Rev.  Rec,  p.  186;  Ch. 
.  July  9.  1881;  Fed.  Bep.,  June  28,  1881. 

anpointment  of  s  receiver  pending  litigation  does  not  oust  a  p*tty 
.ght  to  the  posseasion  of  property  or  its  oenefita.  —  Coburn  v.  Amet, 
-  Ual.,  h6g.  Adv.,  May  2^  1881,  p.  165. 

UORTOAai. 

or  CAnsEB.  —  Criminal  of  color  not  entitled  to  removal  on  aeeoant 
tnonfrom  jurt/  of  colored  eiUteni —  Oinatituiional  law.  —  The  peti- 
the  plaintiff  in  error  —  a  man  of  color  indicted  fur  rape  in  ooe  of  the 
jf  Delaware — for  the  removal  of  the  prosecution  into  the  Circuit 
)f  the  United  Stales  was  properly  diaregnrded.  The  Constitution  of 
re,  adopted  in  13^1  (and  the  words  of  which  have  never  been  changed), 
le  right  of  suffrage  (with  a  few  special  eicaplions)  to  free  u>Am« 
itizens.  And  the  statute  of  the  Statu  (adopted  in  1848  and  never 
d)  restricts  the  selection  of  jurors  to  those  (luiiliBed  to  vote  at  h  g«Q- 
ite  election.  The  legal  eflect  of  the  adoption  of  the  amendments  to 
leral  Constitution,  and  the  laws  passed  fur  their  enforcement,  was  to 
10  much  of  the  State  Conatitutinn  as  was  inconsistent  therewith, 
ig  the  provision  cunflning  suffrage  to  the  white  race,  and  thencefoi^ 
le  jury  sLiitute  was  enlarged  in  its  operation  so  as  to  render  colored 
i.  otherwise  qualiSed,  competent  tu  serve  on  juries  in  the  State  courta. 
eged  exclusion  from  the  grand  Jury  that  found  and  from  the  petit 
At  was  summoned  to  try  this  iiidictiiient.  of  citizens  of  the  African 
realise  of  their  race,  did  not  result  from  the  Constitution  or  laws  of 
teas  expounded  by  its  highest  judicial  tribunal;  and,  consequently, 
used  was  ni>t  entitled  to  the  removal  of  the  prosecution  into  the  Cir- 
urt  Such  exclusion,  however,  if  made, by  the  jury  commiisionen 
t  authority  derived  from  the  Constitution  sad  laws  of  the  State,  was  a, 
in  of  the  prisoner's  rights  under  the  Constitution  and  laws  of  the 
Ststes,  which  the  trial  court  was  bound  Xo  redress;  and  the  remedy 
failure  in  that  respect  is  ultimately  in  this  court,  upon  writ  of  error 
State  court.  — Neal   d.  Delaware.  U.  S.  Sup.  CL,  Wash.  L.    Bep., 

,  ISai;  Vb.L.  J.,  June.  1881. 

liffn  company  joimd  mitt  plaintiff  resident  of  same  State  as  defend- 
Insured  propertv  w^xs  destroved  by  a  Qre  alleged  to  have  been  occa- 
by  the  negligence  of  the  defendant.  The  insurance  covered  only 
the  value  of  tlio  property,  and  was  paid  by  the  insurer  to  the  owner, 
u  a  citizen  of  Wisconsin,  and  the  insurance  company,  which  was  a 
of  New  York,  joined  in  an  action  begun  in  the  State  court  to  recover 
>t  loss.  The  dufendnnt  was  a  citisen  of  Wisconsin,  and  attempted 
'vo  the  cause  to  the  Federal  court.  Held,  that  the  case  did  not  in- 
controversy  which,  within  the  meaning  of  the  second  nluuse  of  seat. 
|«  Removal  Act  of  1876,  was  wholly  between  citizons  of  different 
>iid  could  be  fullv  determined  as  between  them  wi:hout  the  presence 
ilnintilTwhn  whs 'a  citizen  of  the  same  State  with  the  defendant,  and 
e  that  the  case  wris  not  removable  under  that  act. — First  Presby- 
oe.  of  Oreen  Bav  et  al.  o  Qoodricli  Transp.  Co.,  U.  S.  Cir.  Ct.  East, 
is.,  Ins.  L.  J.,  June,  1881. 
'^  —  Petition  of  inltrvention.  —  Under  the  act  of  March  3,  IBT'i.  a 
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suit  which  may  be  removed  must  be  an  action  within  the  meaning  of  the 
State  law.  Where  a  petition  of  intervention  in  a  pending  cause  is  nut  a  »u.t 
at  law  or  in  equity,  Hccording  to  the  State  practice,  the  ming  of  the  petition 
is  not  sufficient  ground  tor  a  removal  of  the  cause.  —  In  re  Iowa  and  Min- 
nesota Construction  Co.,  U.  S.  Cir.  Ct.  DisL  Iowa,  Kep.,  June  1^  18^1. 

-        Separable  controversy  —  Citizenahip  —  Removal   of   entire  suit.  —  The 
second  clause  of  the  second  section  of  the  act  of  March  3,  1876,  which  de- 
clares that  **when,  in  any  suit  mentioned  in  this  section,  there  shall  be  a 
controversy  which  is  wholly  between  citizens  of  different  States,  and  which 
can  be  fully  determined  as  between  them,  then  either  one  or  more  of  the 
plaintiffs  or  defendants  actually  interested  in  such  controversy  may  remove 
said  suit  to  the  Circuit  Court  of  the  United  States  for  the  proper  district," 
held  to  mean  that  the  entire  suit  is  removed  when  one  or  more  of  the  pHrtie^ 
actually   interested  in  such  separable  controversy  files  the  proper  peliti'in 
and  bond  for  removal,     k^uch  right  is  not  affected  by  the  fact  that  a  deierid- 
ant  who  is  a  citizen   of  the  same  State  with  one  of  the  plaintiffs  may  be 
a  proper,  but  not  an  indispensable  party  to  the  separable  controversy  be- 
tween the  citizens  of  different  States.  — Barney  v.  Latham,  U.  S.  Sup.  Cl, 
Rep.,  June  1,  1881,  p.  721;  Col.  L.  Rep.,  June,  1881,  p.  467;  Ch.  Le^.  N., 
May  21,  1881 ;  Ky.  L.  Rep.,  July,  1881 ;  Md.  L.  Rec,  July  9,  1881. 

Congress  has  not  distinctly  provided  for  the  removal  of  a  suit  in  which 

there  is  controversy  not  wholh'  between  citizens  of  different  States,  and  lo 
the  final  determination  of  which  one  of  the  necessary  or  indispensable  par- 
ties seeking  the  removal  is  a  citizen  of  the  same  State  with  one  or  morf  of 
the  plaintiffs  or  defendants  against  whom  removal  is  asked.  — Blake  r.  Mi> 
Kim,  U.  S.  Sup.  CL,  Ciu.  L.  Bui.,  June  1,  1881,  p.  727;  Int.  Rev.  Bee., 
June  6,  1881. 

"—Reviewing  orders  of  State  court — Injunction  —  Collusve  judgment. — 
Where  a  cause  has  been  removed  into  the  Federal  court,  that  court  will  not 
review  the  orders  and  rulings  in  the  cause  made  by  the  State  court  before 
the  removal.  Where  a  judgment  is  obtained  by  collusion,  an  injunction  to 
restrain  its  execution  is  the  proper  remedy.  In  such  a  bill,  brouijht  by 
creditors,  it  is  not  necessary  to  allege  the  insolvency  of  the  plaintiff  in  the 
fraudulent  judgment.  —  Smith  v.  Schwed,  U.  S.  Cir.  Ct  West  Bist.  Mo., 
Rep.,  June  1,  1881,  p.  728. 

Order  of  removal  —  Possession  by  State  court  of  subject-matter  of  contro- 
versy—  Refusal  to  reynoue. — If  the  statute  for  tne  removal  of  causes  hw 
been  complied  with,  no  formal  order  of  removal  is  necessary  to  vest  the 
Federal  courts  with  jurisdiction,  but  the  fllingof  the  transcript  of  the  record 
^ives  it  jurisdiction.  The  fact  that  a  State  court,  while  the  case  was  pending 
m  it,  had  possession  of  the  subject-matter  of  the  controversy  by  its  officer, 
cannot  prevent  the  removal  of  the  case  to  the  Federal  court,  but  the  c^is^ 
and  the  res  are  both  transferred  to  the  Federal  court  by  the  removal.  After 
an  improper  refusal  of  a  petition  for  removal  and  the  filing  of  a  transcript 
of  the  record  in  the  Federal  court,  all  subsequent  proceedings  of  the  State 
court  are  absolutely  void;  and  contesting  the  suit  in  the  State  court  after 
such  refusal  is  not  a  submission  to  its  jurisdiction.  —  Kern  v,  Huidekoper, 
U.  S.  Sup.  Ct.,  Morr.  Trans.,  vol.  2,  No.  4. 

— --  Order  of  inferior  court  remanding  cause  reviewable  —  Mode  of  renVtr- 
ing.  -—Under  the  act  of  March  3,  1876,  on  removal  of  causes,  an  order  of  the 
inferior  court  reminding  a  cause  to  the  State  court  on  the  ground  that  the 
petition  for  removal  was  not  filed  in  time  is  reviewable  in  this  court  Con- 
gress intended  by  the  act  of  1875  to  substitute  the  right  of  appeal  from  an 
order  remanding  a  cause  for  the  proceedinir  by  mandamus,  which  was 
the  remedy  before  the  passage  of  the  act,  and,  therefore,  the  right  of  revit'w- 
mg  such  an  order  was  given  without  regard  to  the  pecuniary  value  of  the 
matter  in  dispute.  When  such  an  order  is  entered  in  an  action  at  law.  the 
proper  mode  of  reviewing  it  is  bv  writ  of  error.  —  Babbitt  v,  Clark,  U.  S. 
Sup.  Ct,  Morr.  Trans.,  vol.  2,  No."4. 
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RxPLXTnr.  — Excessive  dietrese —  Landlord  and  tenant — Qoode  of  unreeoff^ 
nized  subtenant — Replevin  by  subtenant,  —  The  question  of  excessive  dis- 
treaa  U  irrelevant  in  replevin ;  the  remedy  for  excessive  distress  is  under  the 
Statute  of  M&rlbridge.  Where  a  landlord  levies  a  distress  for  rent  on  the 
goods  of  his  tenant,  and  also  on  goods  of  an  unrecognized  subtenant,  he  is 
not«  even  if  requested  by  the  subtenant,  bound  to  look  first  to  the  goods  of 
the  tenant  before  selling  those  of  the  subtenant,  even  if  the  eoods  of  the 
former  are  sufficient  to  cover  the  arrears  of  rent;  and  the  fact  that  the  sub- 
tenant has  paid  to  the  tenant  rent  agreed  to  be  paid  to  him,  gives  the  subten- 
ant no  additional  equity  as  against  the  landlord.  Where,  goods  having  been 
distrained  as  above,  the  subtenant  having  sued  out  a  replevin  and  given 
bond,  the  landlord  desists  from  proceeding  with  his  distress  against  the  goods 
not  replevied,  he  does  not  hj  such  action  lose  his  right  against  the  subten- 
ant's floods.  —  Jimison  v,  Reifsnyder,  Sup.  Ot  Pa.,  kep.,  July  6,  1881. 

See  Sbtoppkl. 

RIPA.RIAJ7  Rights.  —  Riparian  owner  —  Driving  logs  —  Liability  of  party 
drivinp^  for  damages  from  dams  to  float  logs.  —  A  boom  company,  engaged 
in  driving  logs  down-stream,  is  not  an  insurer  that  the  riparian  owner  shall 
suffer  no  damage ;  but  it  is  its  duty  to  see  that  such  proprietor  suffers  no 
greater  damage  in  conseq^uence  of  its  connection  with  the  logs  than  would 
result  from  their  passage  in  a  natural  way.  —  White  River  Booming  Oo.  v. 
Xelson,  Sup.  Ct  Mich.,  N.  W.  Rep.,  May  28,  1881,  p.  628. 

— ^  Deflection  of  waters  of  stream  —  Water-power  —  Legislative  grant  — 
Right  by  deed  to  draw  water  —  Burden  on  lessee  to  avoid  lease,  —  A  prsone 
owning  lands  from  one  stream  to  another  cannot,  merely  by  virtue  of  such 
riptfiriAn  ownership,  rightfully  turn  the  waters  of  the  one  naving  the  greatest 
altitude  into  the  other,  by  means  of  an  artificial  channel  through  his  own 
land,  to  the  injury  of  other  riparian  owners.  Where  the  channel  of  a  nav- 
igable river  is  obstructed  by  a  dam,  and  turned  into  an  artificial  channel  or 
canal  for  navigation,  and  the  surplus  for  hydraulic  purposes  under  a  legisla- 
tive grant,  the  drawing  and  using  the  water  from  the  canal  for  such  pur- 
poses is  an  enjoyment  of  the  grunt,  the  same  as  if  drawn  from  the  pond 
above  the  dam,  and  can  only  be  rightfully  exercised  by  those  to  whom  it  is 
granted,  or  persons  deriving  their  authority  from  them  or  some  of  them. 
Where  water  is  drawn  and  used  for  many  years  under  a  lease,  and  rent  paid 
annually  therefor,  the  lessee,  in  order  to  avoid  the  lease  and  maintain  his 
right  to  the  water  by  virtue  of  a  prior  grant,  must  clearly  establish,  not  only 
that  the  right  to  draw  the  water  was  included  in  the  original  grant,  but 
that  the  lessee  had  no  knowledge  of  the  fact  at  the  time  of  mailing  the  lease 
or  paving  the  rent.  —  Lawscm  v.  Mowry,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  Jane 
80,  1»B1 ;  N.  W.  Rep.,  June  26,  1881,  p.  280. 

Sals.  —  Conditional  sale  —  Bona  fide  purchaser.  —  Where  there  is  an  express 
stipulation  in  the  sale  of  personal  property  that  the  property  shall  not  be  the 
vendee's  until  the  price  is  paid,  the  title  does  not  pass,  the  transaction  being 
a  mere  conditional  sale.  A  bona  fide  purchaser  of  such  property  acquires 
only  the  conditional  title  of  his  vendor,  and  cannot  be  protected  against 
recovery  on  suit  brought  by  the  original  vendor  and  owner  ot  the  property.  — 
Sumni*r  v.  Wood*.  Sup.  Ot.  Ala.,  Ky.  L.  Rep.,  July,  1881. 

Srr-OFF.  —  See  Practice. 

Specific  Pkrform anck.  —  Purchase-money  —  Labor  —  Possession  —  Improve- 
ments,—  The  purchase-money  of  land  may  be  paid  b}'  labor  performed,  and 
wh»n  in  addition  to  such  payment  there  isan  actual  possession,  and  lasting 
and  valuable  improvements  made,  equity  will  decree  a  performance  of  the 
contract  —  McDowell  v.  Lucas,  Sup.  Ct.  111.,  Rep.,  May  26,  1881. 

Stockholdbr.  —  See  Practice. 

Taxation.  —  Injunction  against  excessive  assessment  not  permissible  until 
amount  properly  due  be  paid.  —  No  one  can  be  permitted  to  enjoin  the  col- 
lection of  n  tax,  on  the  ground  of  its  inequality,  until  he  has  paid  so  much 
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le  tax  assessed  against  him  as  he  clearly  ought  to  be  assessed  for. —'Ger- 
man National  Bank  o.  Kimball,  U.  S.  Sup.  Ot,  Morr.  Trans.,  vol.  2,  No.  3; 
Cent  L.  J.,  July  8,  1881. 

Lands  granted  to  aid  public  improvement  -^  Exemption  from  taxation  — 
Constitutional  construction. —  No  tax  can  be  imposed  upon  lands  while  they 
remain  the  property  of  the  United  States,  nor  upon  lands  granted  by  the 
United  States  to  the  State  in  trust  for  works  of  internal  improvement.  As 
fast  as  lands  so  granted  are  earned  by  a  railroad  company  under  such  sr^^t, 
and  the  State  and  the  United  States  each  part  with  all  right,  title,  anduirer- 
est  therein  to  the  company,  the  same  become  relieved,  pro  tanio,  of  the 
trust  implied  in  the  grant,  and  subject  to  the  legislative  will  in  the  impn&i- 
tion  of  taxes.  A  constitutional  provision  should  be  construed  in  the  lii^ht 
of  the  circumstances  and  discussions  which  led  to  its  adoption,  and  simHar 
provisions  existing  in  other  State  constitutions  at  the  time,  as  well  hs  subse- 
quent adjudications  upon  the  meaning  of  the  words  eniployed.  — Wisconsin 
Central  R.  Co.  t-.  Taylor  County,  Sup.  Ct.  Wis.,  N.  Wf  Rep.,  May  21,  IS-sl, 
p.  646;  Wis.  Leg.  N.,  July  7,  1881. 

—  Right  of  State  to  tax  a  patent  article  —  Discrimination  by  one  State  as  to 
manufacturers  of  another  State.  — A  State  may  reouire  the  taking  out  of  a 
license  for  the  sale  of  a  manufactured  article,  and  tne  fact  that  the  article  is 
produced  under  a  patent  will  not  defeat  this  power.  A  tax  upon  the  manu- 
facturers of  another  State,  whilst  those  of  the  State  itself  are  free  from  such 
taxation,  is  invalid,  since  it  discriminates  against  the  rights  of  the  non-resi- 
dent mannfaoturcr,  and  violates  the  constitutionalprovision  vesting  hU  com- 
mercial control  in  the  Federal  government.  — We])ber  v.  VirginiA,  U.  S. 
Sup.  CL,  Md.  L.  Rec,  July  2,  1881;  Alb.  L.  J.,  July  2, 1881 ;  Rep.,  June  16, 
1881. 

Leny  of  taxes  before  repeal  of  chartei How  collectible —  Impairing  obli- 

gation  of  contracts. — Taxes  which  have  been  duh'  levied  in  pursu-ince  of 
law,  before  a  repeal  of  a  municipal  charter,  can  be  collected  by  a  chai-cerT 
court,  through  a  receiver,  at  the  instance  and  forthe  benefit  of  creditors.  \Vhil<* 
a  State  legislature  may  amend  and  dissolve  a  municipal  corporation,  fo  fkr 
as  its  governmental  powers  are  concerned,  it  cannot  by  such  action  destroy 
or  impair  the  obligation  of  any  contracts  the  corporation  mav  have  made.  — 
Garrett  r.Citv  of  Memphis,  iT.  S.  Cir.  Ct.  West.  Dist.  Tenn.,  Md.  L.  Bt*c, 
May  28,  1881." 

Tax-Dekd.  —  Evidence  —  Burden  of  proof .  —  A  tax-deed  is  not  conclusive  evi- 
dence of  the  proper  service  of  notice  or  expiration  of  redemption.  Where 
the  notice  and  proof  of  service  thereof  are  regular  upon  their  face,  andthed^'ed 
is  issued  in  accordance  therewith,  a  person  asserting  the  invalidity  of  the 

■  deed  upon  the  ground  that  the  service  was  not  properly  made  has  the  bur- 
den of  overcoming  the  prima  facie  evidence  furnished  by  the  papers- 
Wilson  V.  Crafts,  Sup.  Ct  Iowa,  N.  W.  Rep.,  July  2,  1881. 

Tax-Tftle.  —  See  Conteacts;  Ejectment. 

Telegraph  Companies.  —  Liability  as  to  accuracy  of  messages  —  Rule*  of.  — 
Telegraph  companies  are  not  insurers  of  the  accuracy  of  mcissajges.  and  they 
may,  by  express  contract,  or  by  rules  contained  in  printea  notices  and 
brought  to  the  knowledge  of  those  with  whom  they  deal,  under  such  circura- 
8tj\nees  as  to  create  an  implied  contract,  limit  their  liability  for  delays  and 
errors,  except  when  causea  by  the  misconduct,  fraud,  or  want  of  due  care  on 
the  part  of  the  company  or  its  servants.  —  Western  Union  Tel.  Co.  v.  NeilL 
Sup.  Ct  Texas,  Ch.  Leg.  N.,  July  2,  1881. 

Trade-Mark.  —  Patented  name.  — The  original  patentee  of  an  article  known 
in  the  market  by  a  specific  designation  has  no  right,  as  patentee,  to  the  ex- 
clusive use  of  such  designation  as  a  trade-mark."  Such  a  right  must  gro* 
up,  as  other  rights  of  the  kind  are  established,  by  use  and  acquiescence.— 
SmgerMan.  Co.  t?.  Stan  age,  U.  S.  Cir.  Ct.  East^Dist  Mo.,  Rep.,  May  % 
1881,  p.  661. 
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-HiBE — CoDtinued. 

•biirary  viord —  Brand  of  cigars.  — An  arbitrary  WOld  to  designkte 
'     '  -■   -  I,  M  "Pride,"  will   be   protected  m  a  Irade-mark. — Hier  1 

App.  N.  T..  Rep.,  May  26,  1881. 
iBS.  — See  MiHsa  asT)  Uitmo. 
..  —  Sea  HuBBANii  AMD  Wm». 
a's  LnK.  —  Failure  to  iteure  noles  aa  agrted.  —  Where  a  vendor  re 

I  in  payment  for  lands  certain  notei,  which  it  WS8  agreed  should  b< 
ed  by  mortgage :  held,  on  failure  to  «o  secure  them,  the  vendor  mieh 
and  enforce  a  vendor's  lien  for  the  amount.  — Madar  0.  Veera,  Sup,  Ct 
,  N.  W.  Bap..  June  25,  1881,  p.  18*. 

s  AND  FuRCHieiR.  ^  WhtiAer  a  partner  it  a  pureAaler  for  value  a 
Kf  an  unpaid  vendor  teho  Aai  parltd  taitk  the  poueation  but  not  aith  hi 
—  Defendant  entered  into  partnership  with  one  Pickering,  the  term 
that  he  ehould  furnish  the  money'and  Pickering  the  machinery  requi 
:ir  the  enterpriw.  Tbe  machinery  was  then  in  Pickering's  poseeision 
reprewnted  bimself  as  the  owner,  but  it  turned  out  that  he  bad  pur 
d  it  from  the  plaintiS'  and  given  part  of  the  purchase-money,  with  1 
latinn  that  the  title  sbould  nut  paw  until  the  price  was  paid  in  tlM 
plaintiff  demanded  payment  or  the  return  of  the  machinery,  and,  01 
.efendant's  refusal,  brought  an  action  of  trover,  fftld,  said  actioi 
)  not  lie.  —  Boynton  r.  Isaacs,  Pa.  CL  Com.  Pleas,  W.  N.  C,  June  SO 

1  provide) 
real  estai 

1)1  personal  property  ;  al  her  decease  all  the  real  estate  and  penona 
irtj  to  eo  to  certain  reaiduary  legatees  named,  upon  the  payment  0 

II  specitlc  legacies.  The  reni  estate  deacribed  was  sold  by  the  testalo 
g  his  lifetinie,  and  the  proceeds  invested.  The  widow  succeeded  to  tb< 
asion  of  all  the  property,  and  at  her  death  tbe  estate  largely  eiceede 
>eciSc  legacies.  Held,  tLat.  the  rights  of  the  speciSc  legatees  were  no 
>ynd  by  the  sale  by  the  testator,  and  that  on  the  death  of  the  widow  thi 

lary  legatees  took ''     "  '    ----'-'------    — 1-1- -■ -- ^l  .  _ 

B  speciDO  legaciei 

18,  1881,  p.  128. 

atute  of  forced  htirthip  —  Conwnunify  property  —  LimUaiiiM.  —  Ev«i 
ill  is  void  because  in  violation  of  the  statute  of  forced  heirship,  afle 
'  admitted  to  probate  it  is  presumptively  valid  and  good,  and  ramains  si 
its  invalidity  is  established  in  a  direct  proceeding  between  the  propa 
M  in  tbe  proper  tribunal.  The  survivor  in  community,  in  the  ab 
of  a  will,  in  her  right  as  such  survivor,  oan  make  a  valid  sale  of  th< 
^unitv  property  to  discharge  the  obligations  and  debts  against  tha  00m 
ty.  — On-  D.  O'Brien,  Com.  App.  Texas,  TeiaiL.  J.,  Jaly6,  1B8L 
tte-nuvtial  w 

al  *-  -.  ^-^ ^  - 

irsonal  esUte.  — Ward  v.  Wolf;  Sup.  GL  Iowa,   H.  W.  Bep.,  Jaly  2 

e  OoapoKATioNS. 
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rneral  Consideratioaa. 

ilei  Common  to  >ll  C>set. 

(i.)   Miicooduct  nol  alwayt  Ground  for  new  Trikl. 

(2.)   Eating  uid  Drinking. 

(3.)  Separadne. 

(4.)   Holding  Communication  with  Perions  not  of  the  Jury, 

(5.)   Tam|iering  with  the  Jury. 

ilei  peculiar  to  particuluar  ClaiKS  of  Actioni. 

(l.)  Separation  of  the  Juiy. 

(Z.J   Separi.tion  in  Civil  Cases  not  Ground  for  new  Trial. 

(3.)   Nor  in  some  States  in  Cases  of  Felony. 

(4.)  The  true  Rule  otherwise  in  Capital  Felonies. 

(5.)   But  the  Rule  does  not  exlend  (o  Absolute  Isolation. 

(6.)   Hay  separate  in  charge  of  a  Swam  Officer. 

^7.)  This  Rule,  as  adopted  in  America,  slated. 

;8.)  Distinctions  in  this  regard  between  Capital  and  non-Capital 
Felonies. 

^9.)  Consent  of  the  unsuccessful  Party  or  Fritoner. 

sdnctions  with  reference  to  the  Period  of  the  Trial  at  which  a  Separa- 

:ion  or  Communication  lakes  place. 

(1.)  Separating  after  agreeing  upon,  but  before  delivering  the  Ver- 
dict—  Reluming  sealed  Verdicts. 

(2.)  Hew,  in  Cases  of  Felony. 

(3.)  Amending  Verdicts  thus  returned. 

;4.)   Ai  what  Period,  in  a  Trial  for  a  Felony,  a  Separation  will  viliaie. 

inking  Intoxicaiing  Liquors. 

proper  CommuDications. 

;i.)   Between  a  Juror  and  the  successful  Party,  his  Agent  or  Attorney. 

[a.)   Between  a  Juror  and  Third  Persons. 

[3.)   Between  a  Juror  and  Friends  of  (he  prevailing  Parly. 

'realise  on  the  Orgaitiialion,  Custody,  and  Conduct   of  Juries,   by 
D.  Thompson  and  Edwin  G.  Merrian).     St.  Louis:  W.  H.  Steven- 

press.) 
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ted  jurors  from  eating  or  drinking  until  they  hai 
upon  their  verdict,  yet  it  was  always  held  that  th 
ct  that  the  jurors  ate  and  drank  during  their  delibei 
would  afford  no  ground  for  a  new  trial,  unless  sue! 
and  drinking  were  at  the  expense  of  the  successfu 
hough  it  would  subject  the  jurors  to  punishment.' 
Separating.  —  So,  although  by  the  old  law  juroi 
:pt  together  as  prisoners  of  the  court  *  until  they  hai 
upon  their  verdict,  yet  in  later  times,  when  justic 
I  be  administered  in  a  less  summary  manner,  so  tha 
3und  necessary  in  some  cases  to  protract  the  trial  fo 
days,  the  old  rule  yielded  to  necessity,  and  the  juror 
rmitted  to  retire  from  the  bar  of  the  court  for  needei 
1  refreshment,  under  such  rules  as  the  court  saw  fit  t< 

0  prevent  them  from  being  tampered  with.*  The; 
t  allowed,  in  cases  of  treason  or  felony,  to  separate 
;  the  recesses  of  the  court  for  these  purposes,  to  gi 

homes,  or  to  mingle  with  the  general  public ;  bul 
ig  to  a  precedent  set  by  Lord  Kenyon,  they  wen 
n  charge  of  officers  who  were  sworn  "  well  and  trul] 

the  jury,  and  neither  to  speak  to  them  themselves 
uffer  any  other  person  to  speak  to  them,  touchin] 
:ter  relating  to  this  trial."  *  This  rule  of  practice  wa 
nted  into  this  country,  and  the  form  of  the  oath  thu: 
ed  has  in  some  States  been  enacted  by  statute.) 

1  the  earlier  periods  of  our  history,  and  in  some  sec 
'  the  country  at  the  present  time,  public  accommo 

have  been  so  inadequate  at  the  places  of  holdin) 

iton  V.  Humphreys,  6  Me.  379;  The  CommoDweklth  v.  Roby,   i: 
516 ;  ThompioD  v.  The  Commonwealth,  8  GntL  637,  657 ;  WJlioi 
HI,  1  Hill  [N.  v.),  307;  The  Sute  v.  Sparrow,  3  Murph.  4S7. 
leD  a  jury  are  charged,  they  are,  as  it  were,  prisoners  until  they  ari 
L"     Banister,  J.,  \a  Bishop  of  N.  v.   Earl  of  Kent,   Trin.  T.,   l. 

:  C29- 

for  instance,  Hardy's  Case,  24  How.  St.   Tr.  414,  where  this  wa 
much  discussion. 
King  V.  Stone,  6  Term  Rep.  537. 

for  instance,  the  oath  prescribed  by  the  statute  of  Missouri  in  trial. 
I  Rev.  Stats.  Mo.  1879,  sect  1910. 
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li  communications  have  been  held  will  not  vitiate  the 
unless  they  were  of  such  a  nature  as  manifestly  to 
or  prejudice  the  mind  of  the  particular  juror,  or 
:e  to  interfere  with  the  deliberations  of  the  jury.' 
an  unexplained  separation  of  jurors  from  their  fel- 
ids  to  an  inference  of  tampering,  so  the  fact  that 
ive  held  communications  with  the  successful  party 
lit,  with  his  friends,  counsel,  or  agents,  the  nature  of 
s  not  disclosed,  will  lead  to  such  an  inference  of 
ig  as  will  require  the  verdict  to  be  set  aside ;  * 
e  communication  were  innocent,  it  would  be  susccp- 
explanation.  I  shall  consider  this  subject  again.^ 
'ampering  with  tht  Jury.  —  But  where  the  successful 

the  suit  is  shown  to  have  attempted,  by  improper 
:o  influence  the  verdict  in  his  favor,  whether  by  cor- 
or  intimidating  particular  jurors,  or  by  arousing  prej- 

their  minds  against  the  opposite  party  or  his  cause, 
ict  will  be  set  aside,  on  grounds  of  public  policy,  as 
[iment  to  the  offender  and  as  an  example  to  others, 
reference  to  the  merits  of  the  controversy,  and  with- 
iidering  whether  the  attempt  was  successful  or  not.'* 

^uUs  peculiar  to  particular  Classes  of  Actions.  —  (i.) 
'on  of  the  Jury.  —  Considering,  next,  those  rules  which 
rent  in  the  difTerent  classes  of  actions  already  named, 
ook  to  those  which  relate  to  the  separation  of  the 
1  ground  for  a  new  trial.  It  is  not  the  general  prac- 
Jiis  country  to  isolate  jurors  in  civil  cases  from  the 
iie  public  during  the  necessary  adjournments  which 

w  v. The  SUte,  a  Blackf.  114;  The  State  v.  Cucuel,  31  N.J.  L.  249, 

:li  V.  The  SUte,  44  Texas,  64,  S>. 

Common  wealth  v.  Roby,  la  Pick.  496,  510;  HamillOD  v.  Peue,  38 

;  Martin  V.  Morelock,  3a  III.  485.  See  Pope  v.  The  State,  36 
;  N  ed  ff.  The  SUte,  33  Mit*.  364 ;  Oi^aD  v.  The  Sute,  36  Misi.  83 ; 
lie  Sute,  4  How.  (Miti.)  187 ;  McCami  v.  The  Sute,  9  Smed.  & 
'^ 

I.  VI. 
:  v.  Cottle,  6  Me.  140;  Walker  f.  Walker,  Ii  Ga.  306;  Vaughn  v. 

Swin,  34S ;  Sexton  v.  LeUevrre,  4  Coldw.  1 1 ;  infra,  VI.,  (3). 
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:h  as  to  raise  reasonable  suspicions  of  abuse.'  If 
rule  will  hold  as  to  a  general  dispersion  of  the 
will  follow,  for  stronger  reasons,  that  the  temporary 
;  of  a  single  juror  from  the  jury-room,  or  from  his 
,  through  a  mistake  of  duty,  will  not  afford  ground 
turbing  the  verdict,  unless  there  is  proof  of  other 
duct  on  his  part,  or  of  improper  attempts  to  influence 
e  as  a  juror,  though  it  may  be  a  contempt  of  court 
vill  subject  him  to  punishment.* 

Nor  in  some  States  in  Cases  of  Felony.  —  In  some  of 
ttes  this  rule  has  been  extended  to  prosecutions  for 
and  the  judges  have  exercised  the  discretionary 
of  dischat^iag  the  jury  upon  the  adjournments  of 
rt  from  day  to  day,  even  in  capital  cases ;  >  or,  in  such 
of  allowing  a  single  juror  to  leave  the  box  for  a  time 
;he  trial  is  in  progress,  the  proceedings  being,  of 
suspended  to  await  his  return.*  And,  corresponding 
we  find  that  some  courts  have  so  far  relaxed  the  rule 
:ommon  law  as  to  hold  that  a  separation  of  the  jury 
i  of  felony,  even  where  there  is  no  necessity  for  it,  is 
ind  for  a  new  trial,  in  the  absence  of  circumstances 
:xcite  suspicion  of  abuse.* 

,  in  Iowa  it  is  within  the  discretion  of  the  court, 
e  jury  is  sworn  and  before  the  cause  is  submitted  to 
a  permit  them  to  separate,  or  to  keep  them  in  chaise 
oper  officer.*  It  is  not  error,  therefore,  for  the  court 
e,  on  the  application  of  the  defendant,  to  direct  that 
/  should  be  kept  together  during  the  trial,  unless  it  is 

h  V.  Thompton,  1  Cow.  3it ;  Bnndin  v.  GnnnU,  1  Cono.  40a, 
wDcr  V,  fiuEler,  30  Vt  467  ;  Evuis  v.  Fois,  49  N.  H.  490;  Anthony 
4  Boiw.  503 ;  PuLuki  v.  Ward,  1  Rich.  L.  ■  19. 
V.  Gftrdiner,  41  Me.  549;  Ferkini  v.  Ermel,  3  Kan.  315;  Burrill  v. 
[  Gall.  360;  Alexander  v.  Dunn,  5  Ind.  tai,  135 ;  Gravei  v.  Monet, 
t  M.  45;  Oram  v.  Bishop,  13  N.  J.  L.  153. 

State  p.  Anderson,  3  Bailey,  565;  Bilanski  v.  TheState,  3Minn.437. 
State  V.  McEImurray,  3  Strobb.  33. 

hens  o.  The  People,  4  Park.  Ct.  396,  497  (affirmed,  19  N.  V.  549); 
>le  V,  Douglasi,  4  Cow.  36;  The  People  v.  Ransom,  7  Wend.  417. 
:  1851,  lecL  3011. 
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riminal  cases,  including  capital  felonies.'     It  has  been 

indifTerently  to   cases  where  the  separation    took 

efore  the  jury  retired  to  deliberate  on  their  verdicti 

cases  where  it  took  place  after  they  had  retired.* 
aecn  applied  equally  in  cases  where  the  separation 
triolation  of  the  duty  of  the  separating  jurors,  and  in 
here  it  was  with  the  sanction  of  the  court  *  and  with 
nsent  of  the  prisoner.'  But  now,  by  a  recent 
'  "the  court  may  grant  a  new  trial  *  *  *  when 
'  has  been  separated  without  leave  of  the  court,  after 

to  deliberate  upon  their  verdict,  or  has  been  guilty 
[nisconduct  tending  to  prevent  a  fair  and  due  consid- 
of  the  case."     This,  it  is  seen,  does  not  touch  the 

separations  before  the  jury  have  retired  to  consider 
■  verdict.  It  therefore  leaves  the  rules  of  the  fore- 
ases  in  force  in  most  of  their  applications, 
judges  of  the  Court  of  Appeals  of  New  York  have 
n  unanimous  upon  this  question.  In  a  case  where  it 
isented  and  considered  at  unusual  length,  six  out  of 

them  were  of  opinion  that  the  court  has  power  to  per- 
jury to  separate  during  the  progress  of  a  capital  trial, 
e  application  of  the  prisoner,  or  upon  his  consent  ten- 
^ithout  solicitation,  pending  the  adjournments  of  the 
3m  day  to  day.  Fourofthe  judges  werealso  of  opinion 
s  court  has  power,  in  its  discretion,  independent  of 
sent  of  the  parties,  to  permit  the  jury  thus  to  sepa- 
fTom  both  propositions  two  of  the  judges  dissented, 
3n  the  last  point  two  of  them  expressed  no  opinion.' 
nclusion  of  the  court  is  aided  by  the  fact  that  the 

State  V.  Br«imon,  mfira  ;  The  SUte  v.  Hubw,  lufra. 
mey  V.  The  Stile,  S  Mo.  165  ;  The  Suite  v.  Igo,  21  Mo.  460, 

Slate  V.  Brannon,  45  Ho.  319. 
, ;  The  State  v.  Mix,  ij  Ho.  153. 
v.  Stats.  1S79,  lecL  1966. 

bena  i;.  The  People,  19  N,  V.  549  (affirming  1. 1. 4  Park.  Cr.  396,  495- 
hii  caie  follows  (he  cue*  of  The  People  v.  Douglati,  4  Cow,  16, 
People  V.  RaDsom,  7  Wend.  433,  and  in  effect  overralei  the  case  of 
I  V.  The  People,  3  Park.  Cr.  25;  though  it  is  to  be  diiiinEiiiihed 
hree  of  these  caaes  on  the  ground  that  in  them  the  question  was  a* 
«t  of  an  tmauiAariMtil  separation. 
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ter  the  jury,  to  a  certain  extent,  from  the  rest  of  the 
inity.  No  one  acquainted  with  the  subject  will 
hat  this  practice  prevailed  for  many  successive  ages, 
>  far  as  is  known  to  me,  it  has  never  been  departed 
by  any  English  judicature.  In  this  State,  almost 
he  epoch  of  its  settlement  by  our  ancestors  to  the 
t  moment,  as  we  are  informed  by  history,  both 
I  and  oral,  the  same  formula  has  been  observed, 
these  admitted  incidents,  then,  it  would  seem  to  be 
:stably  plain  that  the  formula  itself  is  invested  with 
possible  claim  to  be  considered  a  part  of  that  legal 
which  this  court  is  bound  to  sustain  and  administer 
it  a  matter  of  unsubstantial  form,  but  one  of  the  means 
;d  by  the  law  to  reach  the  result  of  a  verdict  founded 
vely  on  the  evidence  delivered  in  open  court  in  the 
:e  of  the  parties.  It  is,  therefore,  as  much  a  right  of 
endant  as  any  other  act  which  the  law  requires,  by 
lorial  usage,  to  be  performed  at  the  trial.  It  is  alto- 
impossible  to  admit  the  right  of  the  court,  at  its 
e,  to  waive  the  performance  of  this  act.  If  the  seclu- 
the  jury  can  be  dispensed  with  before  the  chaige  of 
irt,  why  not  dispense  with  it  after  such  charge?  And 
power  to  alter  in  one  respect  the  admitted  mode  of 
:  procedure  is  conceded  to  the  court,  what  power  to 
le  forms  of  the  trial  can  be  denied  ?  Upon  this  point 
;e  of  Stephens  v.  The  People,'  was  cited  and  relied  on ; 
lust  protest,  with  emphasis,  against  the  introduction 
c  jurisprudence  of  this  State  of  the  doctrine  upon 
that  case  is  placed.  The  theme  is  there  treated,  not 
iquiry  as  to  the  existence  of  power,  but  as  a  question 
;  expediency. 

the  opinion  delivered  in  the  case,  it  seems  to  be  con- 
as  a  matter  of  but  small  moment  that  the  form  of 
:  the  jury  apart  from  the  rest  of  the  public,  in  all  cap- 
es, has  been  observed  from  the  most  remote  era ;  but 
;ument  proceeds  upon  the  notion  that  the  court  can 

'  I9N.Y.S49. 
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and  should  change  the  form,  on  the  ground  tl; 
straints  upon  the  jury  incident  to  such  form  ar* 
patible  with  the  multiform  business,  the  comfor 
intelligence  of  the  present  age.  It  is  scarcely  n< 
remark  that  this  ai^umentative  position,  if  tenable, 
the  courts,  at  their  pleasure,  to  demolish  any  p; 
parts  of  those  forms  of  trial  which  are  the  safegu 
private  rights,  and  which  have  been  established  foi 
It  is,  in  effect,  to  assume  that  the  entire  trial  by  t 
is  in  the  hands  of  the  court.  Why  put  the  intelligen 
of  this  age  under  the  pledge  of  an  oath  ?  Why  dot 
whose  affairs  are  pressing,  to  the  tedium  of  a  protra 
examination?  Why  require  of  our  intelligent 
unanimous  verdict?  The  oath  of  the  witness,  t 
cross-examination,  the  unanimity  of  the  jury,  all  re; 
foundation  of  immemorial  usage  alone.  It  api 
altogether  illogical,  admitting  the  great  antiquity 
of  the  separation  of  the  jury  from  the  mass  of  the  i 
in  capital  cases,  to  maintain  the  right  of  the  courl 
such  form,  without  at  th^  same  time  admitting  the 
court  to  retain  or  set  aside,  at  will,  all  the  other  e 
cumstances  which  go  to  make  up  the  proceedings 
law.  But  it  is  enough  for  us  to  know  that  the 
heretofore  laid  claim  to  no  such  power ;  that  it  ha 
formed  its  practice  with  implicit  obedience  to 
usages,  leaving  to  the  legislative  department  of  1 
ment  the  task  to  modify  the  law  so  as  to  place  it  i 
with  the  ever-shifting  conditions  of  human  life.  A; 
then,  that  the  practice,  in  capital  cases,  of  keepit 
to  a  certain  extent  in  privacy  during  the  entire  cc 
trial,  has,  with  complete  uniformity,  always  previ 
bound  to  recognize  in  such  form  an  institute  of  1< 
wholly  beyond  the  control  of  the  court,  and  whii 
to  the  citizen  as  a  right.  I  entertain  no  doubt  t 
State  a  conviction  in  a  capital  case,  which  should 
on  an  order  of  the  court  for  the  jury  to  disperse 
recess,  would  be  quite  as  illegal  and  unsustainabl 
be  a  conviction  which  would  ensue  the  ruling  o 
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tting  A  witness  to  be  examined  without  the  test  of  an 
or  some  equivalent  sanction. 

conclude,  then,  that  the  jury,  in  a  case  in  which  the 
'a  prisoner  is  at  stake,  must,  during  the  continuance  of 
ial,  be  kept  separate  to  the  extent  of  the  ancient  prac- 
ind  that  this  is  a  requisition  of  absolute  law,  and  is  not, 
y  measure,  a  matter  resting  in  the  discretion  of  the 
It  would  be  superfluous,  after  coming  to  this  result, 
Ui^e  at  any  length  on  the  evident  propriety  of  the 
form  in  question,  or  to  do  more  than  advert  to  its  effi- 
to  keep  the  jury  from  the  reach  of  the  contagion  of  that 
:ment  which  generally  infects  the  popular  mind  during 
ial  of  a  person  chained  with  a  flagitious  crime,  and  its 
ncy  to  indicate  to  the  community,  and  to  keep  alive  in 
leart  of  the  jurors  themselves,  a  lively  sense  of  the 
inity  and  great  importance  of  the  office  with  which 
are  clothed.  These  and  many  similar  considerations 
t  be  used  in  vindication  of  the  legal  practice  under 
V,  but  they  seem  out  of  place  on  an  occasion  when 
je  propriety,  but  simply  the  existence  of  the  form,  is 
r  discussion.  It  is  the  business  of  courts  to  ascertain 
the  law  is,  not  to  -defend  it  when  ascertained." ' 
I  But  the  Rule  dots  not  extend  to  Absolute  Isolation.  — 
rule  of  the  common  law  did  not,  however,  extend  to 
ate  isolation,  which  in  many  cases  would  have  been 
icticable  in  the  early  times  in  England,  and  still  more 
this  country,  on  account  of  the  absence  of  the  neces- 
accommodations.  This  subject  was  so  exceedingly 
discussed  by  Chief  Justice  Whelpley  that  I  am  tempted 
ote  again  from  his  opinion  :' — 

.rriving  at  the  conclusion  that  in  a  capital  case  the  jury 
,  during  the  entire  trial,  be  secluded  from  intercourse 
their  fellow-men,  according  to  the  ancient  usage,  the 
inquiry  is  as  to  the  character  and  extent  of  the  seclu- 
required  by  such  usage, 
t  is  a  mistake  to  suppose  that  at  any  age  of  the  law,  of 

■  The  State  v.  Cucael,  31  N.  J.  L.  252-254. 
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which  we  have  knowledge,  complete  non-intercou^e  «ith 
the  rest  of  the   world,  under  all  circumstances,  was  ex- 
feted  of  a  jury  during  the  progress  of  the  tnal  m  a  cap.u 
case.    This  hypothesis  has  often  been  set  «?•  ^"^  J^J^f 
to  much  confusion  of  the  subject;  but  m  reality  there  's 
no  reasonable    warrant    to    affirm  that  at  any  txme  any 
absolute  and   unconditional   isolation  of  the  jury  was  a  - 
tempted.    At  first,  and  for  many  ages,  as  it  would  seem  cap.- 
tal  cases  were  uniformly  dispatched  at  a  smgle  sitting,  and 
hence  the  jury  remained  during  the  whole  t"^  'J';?^;^'^ 
eye  of  the  court.     And  it  was  precisely  this  which  ^  r^ 
required,  viz.:  that  the  jury  should  be  kept,  while  Aetna^ 
was  passing,  under  the  eye  of  the  court  or  what  is  m  e^l 
effec?  the  same  thing,  under  the  eye  of  the  officers  of  he 
court.     I  think  it  is  not  to  be  doubted  but  that  any  English 
court,  at  any  period  of  the  recorded  history  of  the  common 
law.  would,  in  case  of  necessity,  have  permitted  intercourse 
between  a  stranger  and  a  member  of  the  ju^r  in  its  presence 
and  hearing,  on  any  subject  not  connected  wiA  Ae  tna  - 
All  that  the  law  attempted,  all  that  it  «»"ld .  ";^°"=^> 
attempt,  was  to  prevent  the  intrusion  into  the  mind  of  the 
jury  of  the  sentiments  of  the  community,  or  of  some  ol  .^ 
members,  touching  the  matter  under  judicial  cognizance 
"^  When,  therefore,  criminal  trials,  from  being  the  inartific  al 

J  affairs  of  a  day.  became  the  elaborate  busmess  of  many 

days,  there  was  no  deflection  of  the  original  rule  m  placing 
.*—  ■'  the  jury  in  charge  of  a  sworn  officer  of  the  court.  «ntn 

instructions  not  to  permit  any  communication  between  tne 
jury  and  other  persons  with  regard  to  the  case  on  trial,  inc 
principal  object  was  to  prevent  intercommunion  between  tne 
public,  or  any  of  its  members,  and  the  jury  with  regard  to 
the  question  before  them,  the  agency  by  which  this  was 
accomplished  being  of  very  little  consequence.  The  trutn 
of  this  view  is  strongly  evidenced  by  the  proceedings  m 
the  case  of  The  King  v.  Stone.'  This  trial  occurred  about 
the  year    1796.   and  presents  the  first  case   in  which,  m 


'  6  Term  Rep.  527. 
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e  shape,  the  form  of  proceedings  with  regard  to 
rparation  of  the  jury  has  come  down  to  us.  The 
idings  in  this  case  lasted  more  than  one  day,  so 
he  adjournment  became  a  matter  of  necessity,  and 
ICenyon,  who  presided,  permitted  the  jury  to  retire  to 
oimng  tavern,  where  accommodations  were  prepared 
;m,  bailiffs  being  sworn  '  well  and  truly  to  keep  the 
nd  neither  to  speak  to  them  themselves,  nor  suffer  any 
person  to  speak  to  them,  touching  any  matter  relative 
I  trial.'     An  entry  of  this  adjournment  was  also  made 

minutes  of  the  court,  showing  the  necessity  of  the 
nment,  the  action  taken  by  the  court,  and  the  sub- 

of  the  oath  of  the  officers  accompanying  the  jury. 
lese  proceedings  clearly  indicate  the  views  of  Lord 
>n  in  regard  to  the  essential  nature  of  the  legal  require- 
to  keep  the  jury  aloof  from  contact  with  other  persons ; 
tiat  view  evidently  was,  that  it  was  the  right  of  the 
lant  to  have  the  jury  secluded  under  the  eye  of  the 
s  of  the  court,  so  as  to  prevent  intercourse  with 
ers,  during  adjournments,  with  reference  to  the  trial, 
vas  th(  utmost  reach  of  the  oath  prescribed  by  him 

officers  with  whom  the  jurors  were  put  in  keeping ; 
bade  conversation  between  a  juror  and  a  stranger 
;  subject  of  the  trial,  but  on  no  "other  subjects.  It 
;sts  no  plan  further  to  isolate  the  jury.  It  simply 
ed  non-intercourse  on  the  subject  of  the  trial  alone. 
:a3e  just  referred  to  is  a  leading  one,  and  has  never 
questioned,  but  has  been  uniformly  followed  by  the 
ih  judges.  Nor  am  I  aware  that  in  any  English  book 
ever  been  suggested  that  the  course  pursued  by  Lord 
>n  was  a  departure  from  the  ancient  landmarks.  It  is 
1  that  the  practice  thus  established  was  soon  adopted 
s  State,  and  has  invariably  been  the  guide  in  all  pro- 
d  trials  involving  in  their  issue  the  life  of  a  citizen.  It 
'  that,  a  generation  since,  a  few  attempts  were  made  in 
lurts  to  dispose  of  capital  cases  at  a  single  sitting ;  but 
ttempt,  in  most  instances,  proved  abortive,  and  in 
in  which  it  was  successful  it  was  unsatisfactory.     For 
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consist  in  the  measure  or  degree  of  proof  reqi 
throw  the  verdict.' 

(8.)  Distinctions  in  this  regard  betwttn  Cap 
Capital  Felonies.  —  Two  courts,  and  possibly 
distinction  in  this  regard  between  capital  an 
felonies.  Possibly  in  some  States  such  a  distil 
traced  to  statutoiy  enactments.  It  does  «ot 
English  courts,  whose  rules  of  criminal  procedi 
stated,  became  established  at  a  time  when  all 
capital.  It  has  been  recognized  in  Florida  t 
that  in  capital  cases  "  the  conduct  of  the  absen 
be  subjected  to  the  most  rigid  scrutiny,  in  ord< 
if  each  is  blameless  while  separated  from  his 
the  verdict  should  only  be  allowed  to  stand  wl 
cution  can  show  that  there  was  no  opportun: 
with  the  juror,  or  to  influence  him  in  findin: 
In  all  other  cases  than  capital  felonies  the  v 
stand,  unless  the  party  against  whom  it  was  gi' 
that  improper  influences  were  used  to  proc 
Louisiana  such  a  distinction  was  recognized,  bu 
the  period  of  the  trial  at  which  the  separatioi 
and  it  was  said  to  be  this;  In  capital  cases,  a 
the  jury  without  the  consent  of  the  prisoner,  , 
have  been  sworn,  is  fatal  to  the  regularity  of  the 
In  such  cases  misconduct  and  abuse  will  ah 
sumed.i  But  in  cases  not  capital  the  court  ma) 
tion,  permit  a  separation  of  the  jury  after  the 
empanelled  and  sworn,  and  before  they  have 
charge  of  the  court.*  But  in  all  criminal  cas 
otherwise,  no  separation  of  the  jury  after  th 

•  Fhilipi  V.  The  Commonwealth,  19  GralL  4S5,  540; 
State,  8  Wii.  133,  138 ;  The  SUle  o.  Prescolt,  7  N.  H.  aSj, 
The  People,   >■    IIL  375,  413;  Eastwood   o.  The  People, 

McCann  i/.  The  Slate,  9  Smed,  &  M.  465, 

'  The  Slate  v.  MadoLl,  It  Fla.  151.  IS9- 

J  The  Stale  v.  Hornsby,  8  Rob.  (La.)  554;  The  State  v. 
An.  399;  The  Slate  v,  Frank,  23  La.  An.  ai3i  The  States.  E 
3«. 

*  The  State  v.  Crosby,  4  La,  An.  434. 
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f  the  court  is  allowed,  and  such  a  separation  will 
[he  verdict'  But  these  decisions  must,  it  would 
:  limited  by  (mother  rule  which  obtains  in  the  same 
tmely :  that  the  Supreme  Court  has  no  power,  under 
stitution  of  the  State,  to  inquire  whether  the  discre- 
he  court  below,  in  refusing  a  new  trial  upon  grounds 
>y  affidavits,  has  been  properly  exercised,  even  in 
:ase5.'  Unless,  therefore,  the  fact  of  separation  or 
isconduct  appears  from  the  record  proper,  as  it  did 
>tate  V.  Fopulus,'  the  refusal  of  a  new  trial  will  not 
id  for  reversing  the  judgment. 

OHitHt  of  the  umuccessfiU  Party  or  Prisoner. — An- 
stinction  between  civil  cases  and  prosecutions  for 
relates  to  the  consent  of  the  unsuccessful  party  that 
be  allowed  to  separate.  The  general  rule  of  law  is, 
sent  is  a  release  of  errors ;  but  this  obviously  applies 
cases  where  the  party  is  free  to  consent,  and  where 
ent  is  not  given  under  constraint  or  through  fear. 
IS  generally  in  civil  cases ;  and  here  the  rule  is,  that 
successful  party  consent  that  the  jury  be  permitted 
ate  after  the  close  of  the  trial  and  before  returning 
rdict,  he  cannot  afterward  claim  a  new  trial  on  the 
that  they  thus  separated.*  But  in  prosecutions  for 
the  rule  is  different ;  for  it  is  obvious  that  a  prisoner, 
ked  to  give  his  consent  to  a  separation,  cannot  ex- 
free  choice.  To  refuse  his  consent  might  excite  a 
n  the  breasts  of  the  jurors  adverse  to  him.^  But  this 
riously  has  no  just  application  to  a'case  where  the 

>U(e  V.  Popalus,  11  La.  An.  710. 

Suie  v.  Hani,  4  La.  An.  438;  The  Suie  v.  Brctte,  6  Lk.  An.  651, 

SUte  t>.  Tucker,  10  L>.  An.  501. 

oiv.BrowD.  13  Ga.zya;  Adkins  i>.  Witliama,  33  U>.  12a ;  Sdx  v. 
G>.  333;  Mcintosh  v.  Smith,  z  La.  An.  756. 

<iag  V.  Kinnear,  a  Barn.  &  Aid.  4A3,  464 ;  Hardy'i  Caie,  34  How. 
H18;  Wiley  V.  The  Slate,  i  Swan,  156;  Wesley  v.  The  Stale,  ti 
oa;  PeifTer  y.  The  Commonwetllh,  15  Pa.  St  46S;  The  State  :/. 
2  La.  An.  710;  The  People  v.  Shafer,  i  Utah  Ter.  i6o ;  Berry  v.  The 
Ga.  511-524-  Bnl  see  The  Suie  v.  Mix,  15  Mo.  153,  1571  The 
ielly,  46  Cal.  357. 


MISCONDUCT  OP  JURIES.  $21 

lere  the  jury  agree  upon  a  verdict,  write  it  out,  seal 
eliver  it  to  an  officer  of  the  court,  and  then  disperse 
e  next  meeting  of  the  court,  when  they  appear  and 
to  it  as  iheir  verdict,  it  will  be  taken  to  be  a  good 
,  notwithstanding  the  separation,'  especially  where 
of  the  parties  objects  to  this  mode  of  procedure  at 
le.*  If,  for  any  reason,  they  are  afterwards  sent  out, 
ing  so  out  they  fail  to  agree,  the  party  in  whose  favor 
led  verdict  was  rendered  will  be  entitled  to  judgment 
same,  provided  it  is  sufficiently  certain  to  that  end.} 
Htmi,in  Cases  of  Felony.  —  This  practice  has  not  been 
lly  admitted  in  cases  of  felony,  though  two  or  three 
es  are  found  to  the  contrary.  Thus,  in  such  a  prose- 
in  Iowa,  the  jury,  after  receiving  the  charge  of  the 
etired,  made  up  their  verdict,  and  then  separated,  and 
irds  returned  it  into  court.  It  was  held  a  good 
,  notwithstanding  the  fact  that  during  their  separation 
'{  them  were  heard  talking  about  the  case.^  So,  in 
t  is,  or  at  least  was,  the  practice  for  the  jury,  in 
d  cases,  to  make  up  and  seal  their  verdict  and  then 
:e  ;  but  it  was  required  (and  we  suppose  it  is  the  rule 
'here)  that  all  of  them  be  present  at  the  time  of  its 
y  in  court,  in  order  that  they  might  be  polled  if  the 
;r  desired  it.'  But  in  Massachusetts,  where  a  stricter 
e  obtains,  when  a  jury  were  instructed  that,  afler 
agreed  upon  their  verdict,  they  might  seal  it  up, 
;e,  and  bring  it  into  court  the  next  morning,  and  after 
eeing,  they  neglected  to  commit  it  to  writing,  but 
:ed,  and  on  coming  into  court  the  next  morning  were 
d  by  the  judge  to  retire  and  reduce  their  verdict  to 
;,  which  they  did,  the  verdict  was  not  permitted  to 


ik  f ,  W»Uer»,  4  low«.  71 ;  Heuer  ».  Vin  Dyke,  37  Iow«,  359. 

h  V.  JohDion,  >8  Wi*.  73;  Douglus  v.  Toniej,  a  Wend.  353. 

ler  V.  M&bon,  6  towa,  456, 

den  V.  The  Sute,  3  Iowa,  330,  378.     See  aUo  Willing  v.  Swuey,  i 

[P«.),  133. 

^ni  V.  The  State,  11  Ohio,  472. 

:  Conm  on  wealth  v.  Donu,  loS  Matt.  488. 
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it  is  competent  for  them  to  retire  and  amend  it  in 
tter  not  relating  to  the  main  question  in  controversy.' 
1  an  action  of  trespass  for  taking  the  plaintiff's  goods, 
the  verdict  thus  made  up  and  returned  was  in 
:  the  plaintifT  for  the  possession  or  full  value  of  the 
it  was  not  error  for  the  court  to  direct  them  to  amend 
;rdict  by  finding  what  that  value  was.*  So,  where 
'  remained  but  to  compute  interest,  the  jury  might 
:  sent  out  again  for  that  purpose.^     So  where,  after 

returned  a  verdict  in  this  manner,  the  jury  were 
irccted  to  retire,  the  first  time  to  put  their  verdict  in 
form,  and  the  second  time  to  consider  what  damages, 
should  be  awarded,  it  was  held  that  there  was  no 
>n  to  the  practice.* 

it  what  Period,  in  a  Trial  for  a  Felony,  a  Separation 
iate.  —  The  common-law  rule  which  has  already  been 

that  in  cases  of  felony  any  separation  of  the  jury, 
lined,  will  be  ground  for  a  new  trial,  does  not  apply 
e  jury  has  been  duly  empanelled,  sworn,  and  chained 
;  case.*    It  therefore  does  not  apply  until  the  whole 

of  jurors  who  are  to  sit  in  the  particular  case 
:ted  and  sworn.^  If,  therefore,  the  regular  panel  is 
ed  before  getting  a  jury,  it  will  be  no  error,  even  in  a 
case,  for  the  court,  while  the  sheriff  is  engaged  in 

■low  V.  Dnper,  8  Pick.  170;  Nininger  v.  Knox,  8  Minn.  140,  150; 
r.  HenDCuey,  i  Gray,  394.  It  ii  laid  down  by  Lord  Cok«,  that  in 
onrt  ibould  idjonm,  the  jnry  may  gire  a  privy  rerdict  to  the  judge, 
Lhey  may  eat  and  drink ;  and  then  the  next  morning  they  may  affirm 
eir  privy  verdict.  Co.  Lit  aaj  b.  If  this  means  (hat  the  jury,  after 
•uch  a  verdict,  may  separate  and  afterwards  change  it  in  a  material 
I  it  is  contrary  to  modem  practice.  See,  however,  Nims  v.  Bigelow, 
376. 

e  V,  Blottom,  15  Me.  3941  High  v,  Johnson,  aS  Wis.  73,  80. 
B  V.  Gilbert,  8  Ohio,  405 ;  Nininger  v.  Knox,  8  Hino.  140. 
1  D,  Johnion,  38  Wis.  71,  So. 
',  III..  (7)- 

Stale  V,  Bums,  33  Mo.  483 ;  Epet'  Ctfe,  5  Gratt  676,  681 ;  Tooel'* 
Leigh,  714,  _ 

ihall,  C.  J.,  ID  Aaron  Barr"*  Gate,  i  Bnrr't  Trial,  383;  Martin'i 
«iEli.  745. 
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nmoning  additional  jurors,  to  permit  those  who 
;cted  to  disperse,  with  the  usual  injunction  m 
nicate  with  any  one  about  the  case.' 
n  Mississippi,  where  a  stringent  rule  obtains  in 
separation  of  jurors  in  capital  cases,  the  fore; 
:  been  denied,  not  upon  authority,  but  upon  ( 
s,  which  are  obvious  to  every  one :  that  as  s( 
)wn  that  a  person  is  to  be  a  juror  in  a  parti 
is  just  as  liable  to  be  tampered  with  before  the 
nces  as  after.* 

L  Drinking  Intoxicating  Liquors-  —  There  has 
ision  of  opinion  among  the  courts  upon  th 
ether  the  mere  fact  that  a  jury  drink  intoxicati 
ing  the  progress  of  the  trial,  or  while  delibers 
ir  verdict,  is  a  sufficient  ground  for  a  new  tri 
irts  have  held,  in  criminal  cases,  that  the  u< 
tors,  in  quantities  however  small,  without  lef 
irt,  will  be  good  cause  for  setting  aside  the  vei 

inquiring  what  effect  it  had  upon  the  j 
nk  it ;  3  and  the  rule  has  also  been  applie 
es,*  even  where  the  juror,  during  the  trial,  dra 
i  trifling  quantity,  and,  as  he  explained  unde 
:essary  medicinal  purposes.^  But  the  courts 
e  adopted  the  more  reasonable  rule,  that  the 
t  members  of  a  jury  have,  during  the  trial  of  : 
lie  deliberating  on  their  verdict,  drank  intoxicati 
1  not  be  ground  for  a  new  trial,  unless  there  is 

to  suppose  that  such  liquors  were  drank  in  su 

The  Stftte  v.  Bums,  33  Mo.  483. 

McQuillen  v.  The  Sute,  8  Smed.  ft  M.  587,  596. 

The  People  v.  DougUii,  4  Cow.  36,  36 ;  Jones  v.  The  SU 

179;  The  Sute  v.  Bald;,  17  Iowa,  391  The  Stale  v.  Bulla 

145.  In  Iowa  thii  view  It  no  longet  t*ken.  WilUamaon  t 
\,  550;  Van  Buskirk  v.  Daughertjr,  44  Iowa,  41. 

LeiBhton  v.  Sargent,  31  N.  H.  110,  137;  Gregg  f.  HcDi 
1.)  367;  RfaD  V.  Harrow,  17  Iowa,  494  (overruled,  u  italec 
). 

Brant  v.  Fowler,  7  Cow.  jfii- 
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1  to  unfit  them  for  the  performance  of  their  duties,  or 
I  such  liquors  were  furnished  by  the  party  in  whose 
the  verdict  was  afterward  rendered.'  The  circum- 
19  must  be  such  as  to  create  a  reasonable  suspicion  that 
dulgence  may  have  improperly  influenced  the  verdict.' 
ew  cases  apparently  take  a  distinction  between  the  use 
>xicating  liquors  by  the  jury  pending  adjournments  of 
urt,  and  the  circulating  of  it  among  them  during  the 
;ss  of  the  trial.  Thus,  in  an  old  case  in  New  York,  it 
red  that  while  the  case  was  on  trial  before  a  justice  of 
eace,  intoxicating  liquors  were  circulated  among  the 
hile  sitting  as  such;  that  one  of  the  jurors  was  dis- 
with  the  liquor  thus  given  him ;  and  that  the  plaintiff 
or  objected  to  the  circulation  of  liquor  among  them 
thus  sitting.  This  was  held  a  flagrant  case  of  misbe~ 
'.3  In  an  earlier  case  in  the  same  State,  it  appeared 
ifter  the  evidence  on  the  trial  before  a  justice  of  the 
and  a  jury  had  closed,  each  of  the  parties,  by  permis- 
f  the  justice,  treated  the  jury  to  a  bottle  of  whiskey, 
er,  as  the  return  stated,  "to  enable  them  to  listen  to 
marks  of  counsel."  This  was  regarded  as  an  act  of 
misconduct  on  the  part  of  the  justice ;  and,  as  the  ver- 
as  also  against  the  merits,  the  judgment  was  reversed.* 
e  other  hand,  where,  pending  an  adjournment  of  such 

I,  a  bottle  of    liquor  was  passed  around  among  the 

Uon  v.  Abrabam*,  t  Hill  (N.  V.),  107 ;  Pelham  v.  Page,  6  Ark.  535,  539 ; 
it«  V.  Upton,  30  Ho.  397 ;  Colemui  v.  Moodj,  4  Hen.  &  M.  t ;  Red- 
'.  Rojal  Idi.  Co.,  7  PhiU.  167;  Tripp  v.  County  CommiMionert,  a 
56  J   Riu»ell  i-.The  State,  53  Mill.  367,  382;  Pope  v.  The  State,  36 

II,  136;  Roman  v.  The  State,  41  Wii.  313,  316 ;  Kee  v.  Tht  SU(c,  aS 
;,  165  ;  Larimer  v.  Kellr.  '3  Kan.  7S  ;  Weitmorelaiid  v.  The  Stale,  45 
i,  aSs ;  The  State  v.  Jonei,  7  Nev.  408.  4>4  •  Richardion  v.  Jones,  1 
15;  The  Sute  v.  Caalfield,  23  La.  An.  148;  Stone  v.  The  Sute,  4 
.17;  Rowe  f.TheSute,  iiHumph.49t;  Thompion  v.ThaCommon- 
8  GratL  639,  649. 

man  v. The  Sute,  41  Wit.  311,  316;  Bronion,  J.,  in  Wilion  v.  Abra- 
Hill  (N.  Y.),  ao7 ;  the  State  v.  Jooei,  7  Nev.  408 ;  Larimer  v.  KeUy, 
7S;  PnrinloD  V.  Hnrnphreyt,  6  Me.  379. 

lie  V.  Davii,  4  Cow.   17. 

illoQE  f-  Wilder,  15  Johni.  455. 
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jurors  and  other  persons  present,  and  no  harm  aj 
have  resulted  from  it,  the  verdict  was  not  disti 
view  of  these  cases,  it  was  said  by  Oldham,  J.,  in 
Arkansas,  that  the  circulation  of  spirituous  liqui 
the  jury  while  sitting  as  such,  even  with  consent  c 
ties,  is  cause  for  reversing  the  judgment'  But 
rule  cannot  be  of  universal  application ;  for,  obvi 
cumstances  may  arise,  though  rarely,  making  it  : 
the  judge,  even  without  consent  of  the  parties, 
jurors  to  partake  of  intoxicating  liquors  for  medica 
during  the  progress  of  a  trial.' 

Although  the  fact  that  a  juror  drank  intoxicatii 
in  violation  of  his  duty,  may  not  be  sufficient  in  a 
case  to  avoid  the  verdict,  yet  it  seems  that  it  may 
in  as  a  make-weight  in  support  of  a  motion  for  a  ne 
that  if  the  act  was  accompanied  with  other  circun 
misconduct, —  as,  where  a  juror  separated  from  hi: 
drink  in  a  bar-room,^  or  where,  being  interrogatei 
his  qualifications  as  a  juror,  he  concealed  a  bia 
entertained  against  the  opposite  party,'  —  a  new 
properly  be  granted. 

VI.  Improper  Communications.  —  (l.)  Between  c 
the  successful  Party,  his  Agent  or  Attorney.  —  Th 
on  which  courts  set  aside  verdicts,  to  punish  a 
tampering  with  the  jury,  have  already  been  stat 
not  to  be  supposed,  however,  that  the  principle 
down  extends  so  far  as  to  require  that  the  verdi 
set  aside  whenever  it  appears  that  a  communi 
taken  place  between  a  juror  and  the  prevailing  p: 
counsel.  Inadvertent  remarks  touching  the  c( 
presence  of  a  juror,  not  knowing  him  to  be  such  ; 
tent  remarks  made  by  the  counsel  of  the  prevailir 

'  Pelham  v.  Page,  6  Ark.  535,  538. 

■  See,  for  insUnce,  Uoited  Suies  v.  Giberl,  1  5uinii.  19,  81. 

J  Creek  *.  The  Stale,  14  Ind.  151  j  D«vis  v.  The  Slate,  35  In 

4  Stadler  V.  Hall,  32  Mc.  19S. 

s  AnU,  II.,  (5). 

^  Wise  V.  Bosky,  31  Iowa,  34;  Shea  v.  Lawrence,  1  Allen,  1 
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)Iic  place,  touching  the  merits  of  the  case,  in  the  hear- 
>f  some  of  the  jurors,'  or  the  act  of  such  counsel 
ting  a  member  of  the  jury  if  they  had  agreed  upon  a 
ct,»  have  been  held  not  to  have  this  effect.  But  where 
irosecutor  in  a  criminal  case  exhibited  at  the  place  of 
and  at  other  public  places,  during  the  trial,  certain 
■s  which  had  a  tendency  to  create  an  impression  unfa- 
ile  to  the  accused,  a  verdict  against  him  was  set  aside ; 
13  held  entitled  to  the  benefit  of  the  rule,  the  same  as 
successful  party  in  a  civil  case.^ 

Between  a  Juror  and  Third  Persons.  —  In  conformity 
the  principle  elsewhere  stated,*  the  mere  fact  that  a 
is  shown  to  have  conversed  with  a  by-stander  with 
d  to  the  case  during  the  progress  of  the  trial,  is  not 
lent  ground  for  a  new  trial,  unless  it  be  made  to  appear 
ble  that  his  mind  was  thereby  improperly  influenced.' 

courts  favor  the  rule  which  has  been  stated  with 
nee  to  unlawful  separations,"  and  hold  that  where  it 
,rs  that  there  has  been  such  a  communication  the 
:t  will  be  set  aside,  unless  it  also  appear  that  the 
ssful  party  received  no  benefit  therefrom ;  ^  the  differ- 
t)etween  the  two  classes  of  cases  being,  that  in  the  one 
he  mere  fact  of  a  communication  between  a  juror  and 
d  person  creates  a  presumption  against  the  integrity 
'.  verdict,  and  in  the  other  case  it  does  not. 
Between  a  Juror  and  Friends  of  the  prevailing  Party.  — 
ring  the  progress  of  a  trial,  friends  of  the  prevailing 
have  had  conversations  with  members  of  the  jury,  or 
made  declarations  in  their  bearing,  with  the  obvious 
se  of  influencing  the  verdict  in  his  favor,  the  direct 

iroer  v.  St  John,  3  Coldw.  376. 

niaBl>«D  «.  Wud,  8  Nev.  30. 

le  SUle  V.  Hucall,  6  N.  H.  351,  360,  363. 

"'.  II..  (3)- 

rbw  e.  The  State,  2  Blackf.   114;  The  Sute  v.  Cacuel,  31  N.  J.  L. 

I ;  Much  V.  The  Sute,  44  Texu,  64,  8a ;  The  State  v.  Frnge,  iS  La. 

>U.  III.,  (7). 

unlllOD  v.  Peaie,  38  Codd.  115. 
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es,'  —  in  these  and  like  cases  new  trials  have  been 
So,  it  is  regarded  as  a  safe  practice  in  Pennsyl- 
)  allow  the  parties  to  submit  to  the  jury  statements 
respective  claims,  in  the  nature  of  bills  of  particulars, 
'  the  land  claimed  in  the  suit,  and  the  like.  These 
inda  serve  to  preserve  in  the  minds  of  the  jury 
I  which  have  been  detailed  to  them  orally  by  the 
es,  and  so  long  as  they  understand  that  the  memo- 
:hemselves  are  not  evidence,  no  prejudice  is  deemed 
it  from  it.'  So,  if  the  paper  is  wholly  immaterial  to 
les,  and  if  its  delivery  to  the  jury  did  not  involve  any 
t  at  tampering,  it  will  furnish  no  ground  for  disturbing 
erdict.3  But  the  court  must  see  that  it  was  imma* 
and  if  the  chances  are  equal  whether  or  not  it  influ- 
i\e  jury  improperly,  a  new  trial  ought  to  be  granted.* 
lestion  is  not,  however,  so  much  whether  the  paper 
chnically  material  to  the  issues  on  trial,  as  whether 
>f  a  nature  to  mislead  or  prejudice  the  jury  against 
ing  party.' 

Taking  Documintary  Evidence  to  the  Juty-Room.  — 
er  the  court  will  permit  the  jury,  on  retiring  to  con- 
i  their  verdict,  to  take  to  their  room  depositions  and 
documents  which  have  been  read  in  evidence,  is 
ly  a  matter  of  sound  discretion  with  the  judge  pre- 
at  the  trial.'  Where  all  the  testimony  examined  at 
il  is  in  writing,  it  will  ordinarily  be  proper  to  send  it 
h  the  jury; '  but  it  is  objectionable  to  allow  the  jury 

1  V.  MacoD,  1  Strobh.  178,  183. 

[«™  V.  Ricbardton,  46  P».  St.  383,  389.  So  in  Geo^a.  Way  v. 
18  Ga.  181,  191. 

•dale  V.  Brown,  4  Wuh.  C.  Cl  148,  157 ;  Page  v.  Wheeler,  j  N.  H. 
People  V.  WiUoD,  S  Abb.  Pr.  137;  Peachani  v.  Carter,  ii  Vt  515. 
ren,  J.,  in  Farmer*'  Back  v.  Wbiniielil,  14  Wend.  419,  438. 
ker  c.  Hunter,  17  Ga.  364,  414;  Benson  v.  FUh,  6  Me.  141. 
viand  o.  Willetu,  9  N,  Y.  170,  175  (denying  (he  dicta  of  Cowen,  J., 
en'  Bank  c.  Whinfield,  34  Wend.   175) ;  Kairgrove  v.  Millington,  S 

rgrove  v,  Hillinglon,  supra. 
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his  presumption  will  work  a  new  trial.'  If  a  deposi- 
arts  of  which  have  been  thus  excluded,  is  handed  to  the 
y  the  counsel  for  the  prevailing  party,  the  verdict  will 

aside  without  reference  to  the  merits,  upon  the  prin- 
vhich  avoids  verdicts  for  tampering,'  unless  it  is  shown 

was  wholly  inadvertent,  ind  that  no  prejudice  resulted 
X?  and  although  it  fully  appear  that  the  rejected  por- 
vere  not  read  by  the  jury.*  Upon  the  principle  which 
I  the  affidavits  of  jurors  to  sustain  their  verdict,  if  it 
r  by  the  affidavits  that  a  paper  which  thus  improperly 
o  the  jury-room  was  not  read  by  any  of  them,  a  new 
ill  not  be  granted.* 

Seymour  D.  Thompson. 

DtllS,  Ho. 

tpherd  V.  Thompion,  4  N.  H.  213,  217. 

U.  11.,  (5>. 

mIT  v.  Gxvf,  a  Ye«tes,  373;  Fotter  c   McO'BlenU,   18  Mo.  88,9); 

Wheeler,  5  N.  H.  91,  92. 

Didale  *.  BrowQ,  4  Wwh.  C.  Ct  148,  IS7;  Vin.  Abr.,  (it  ■'  Verdict," 

.  19. 

icklejr  V.  Hulie,  3  Johni.  353. 
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tures  whenever  she  goes  abroad;  domestic  service, 
',  trifling  accomplishments,  constitute,  with  religion, 
e  education.  Her  daughters  she  trains  up  to  be  as 
tnt  to  man's  rules  as  herself;  and  her  husband,  mean- 
vested  with  the  power  of  life  and  death  over  wife  and 
£rs,  is  applauded  by  society  if  he  slays  the  former 
he  is  guilty  of  adultery.  In  the  East,  among  both 
id  Moslems,  the  husband  is  to  this  day  permitted  to 
his  wife  at  sole  discretion,  being  merely  required  to 
ra  writing  which  states  the  fact  and  the  cause  of  cast- 
off ;  and  the  only  native  women  with  genuine  social 
[)  in  India  have  been  the  prostitutes.' 
rtheless,  inclination  aids  religion  in  keeping  the  East- 
ow  reverential  towards  her  deceased  spouse  ;  for  his 
e  Hindoo  relict  devotes  the  rest  of  her  life  to  misery, 
til  the  British  government  interposed,  against  her  own 
would  burn  herself  upon  his  funeral  pile.  Jewish 
supplies  illustrious  examples,  from  both  sexes,  of 
ic  love  and  confidence.  And  the  most  superb  mau- 
this  world  contains  was  built  by  a  sovereign  of  India 
memorate  to  posterity  the  virtues  and  worth  of  his 
k1  spouse.' 

Roman  Empire,  the  successor  of  a  once  robust  repub- 
jrbed  gradually  into  its  jurisprudence  all  the  treasured 
of  the  heathen  world.  Here  we  may  contemplate 
St  remarkable  series  of  experiments  ever  performed 
le  institution  of  marri^e.  Polygamy  was  unknown  ; 
'  solemn  rites,  emblematic  of  the  mystic  union  of 
nd  body,  the  individual  man  and  woman  were  set 
>r  one  another  in  primitive  times  to  become  partners 
But  in  those  earlier  rude  but  progressive  centuries, 
nder  Numa  and  the  consuls,  the  Roman  union  was 
unequal ;  the  husband  took  a  young  girl  in  marriage 
iC  could  readily  mould  her  to  his  will,  and  exercised 
ental  jurisdiction  of  life  and  death,  being  lord  of  her 

Vta  Lennep's  Bible  Lands ;  Buller'i  Lnnd  of  ihc  Veda. 
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person  and  sole  master  of  her  acquisitions.  In  the  new 
servitude  which  she  embraced  when  she  left  her  father's 
house  to  become  a  materfamilias,  the  Roman  maiden 
acquired,  as  Gibbon  expresses  it,  the  strange  character  of 
sister  to  her  own  children  and  of  daughter  to  her  husband 
and  master.'  Nevertheless,  all  contemporary  narratives  attest 
the  purity  of  domestic  life  among  the  republican  Romans,  the 
health  and  vigor  of  their  progeny,  and,  what  is  of  more 
significance,  the  strong  and  wholesome  influence  which 
woman  exerted  in  the  family  as  educator  of  both  husband 
and  children,  and  in  the  State  itself.  Rulers  were  deposed 
and  the  government  reconstructed  to  avenge  the  sulHed 
honor  of  a  wife  or  virgin  daughter.  So  powerful  had 
woman's  influence  become  after  the  Punic  triumphs,  and  in 
the  palmy  days  of  the  republic,  that  her  wishes  were  indulged 
for  a  freer  and  more  equal  marriage  relation  before  the  law. 
The  old  nuptials,  formerly  celebrated  by  the  pontiffs,  fell 
into  disuse  ;  and  man  and  woman  subscribed  to  a  marriage 
contract  which  protected  the  wife's  estates  against  the  hus- 
band, prohibited  mutual  gifts,  and  rendered  the  misconduct 
of  either  spouse  a  just  ground  for  legal  redress.  Marriage 
and  religion  now  became  in  a  measure  disconnected,  and 
n^  the  sexes  embarked  their  affections  for  the  first  time  upon  a 

.Jl  sort  of  rational  partnership  for  conjugal  purposes,  wherein 

the  more  delicate  spouse  became    transformed  from  legal 
ic'^-'  '^  pupil  to  legal  companion  of  the  stronger." 

From  this  new  experiment  might  have  been  anticipated 
the  happiest  results :  mutual  elevation  and  refinement,  the 
household  directed  by  a  combined  intelligence,  children  born 
and  reared  under  equal  parental  counsels,  connubial  peace 
fortified  by  justice,  the  adoration  of  woman  increasing  as  her 
angelic  mission  to  society  became  enlarged.  Such,  however, 
was  not  the  actual  issue.  The  depravity  of  one  sex  increased 
with  the  depravity  of  the  other.  Matrimonial  interests 
clashed ;  the  sanctity  of  the  home  declined  rapidly ;  the 
humbler  conjugal  duties  were  ill  performed ;  upon  unwel- 

'  4  Gibbon's  Rome,  chap.  44.  •  Ibid. 
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:hildren  were  visited  the  sins  of  parents  who  had  mar- 
ut  of  ambitioii,  pleasure,  the  greed   of  dowries,  or 

caprice,  and  who  rebelled  equally  at  a  touch.  For 
:han  five  hundred  years  previous,  the  husband  had 
y  ever  exercised  his  tyrannical  privilege  of  putting 
he  wife ;  but  now,  the  novel  principle  being  established 
narriage,  like  other  contracts,  might  be  readily 
led  for  cause  on  either  side,  the  divorce  practice 
e  enlarged,  to  the  disgrace  alternately  of  one  and  the 
spouse,  until,  long  after  the  republic  had  collapsed 
the  prodigious  load  of  marital  unfaithfulness,  gross 
alism,  sensuality,  unbridled  desire,  ,  a  mouldering 
ism,  and  that  universal  corruption  of  manners  and 
which  foreign  conquest  hastened  rather  than  retarded, 

of  Roman  emperors  might  be  seen  relaxing  and 
•ing  in  turn  the  license  of  divorce,  and  applying  various 
ms  to  the  diseased  core  of  society.  Males  were 
sly  reluctant  to   marry,  when  Augustus  urged  them 

subject.  Restrained,  moreover,  by  maxims  which 
'  forbade  incest  and  foreign  intermixture,  so  far  as  con- 
g  legal  marriage  was  concerned,  the  proud   Roman 

had  meantime  habituated  himself  to  concubinage, 
ig  in  the  companionship  of  some  faithful  consort  of 
er  rank  many  of  the  comforts  usually  associated  with 
tic  life,  without  risking  his  independence  upon  an 
marriage  with  an  imperious  woman  of  his  own  station. 

by  means  of  this  secondary  sort  of  union,  which  for 
;nturies  of  the  empire  scandalized  the  noble  matrons 
[HC,  that  men  manifested  their  natural  preference  for 
rs  in  life  whom  they  might  command,  but  to  whose 
Iness  and  soft  endearments  their  hearts  were  sure  to 

The  philosophic  Antoninus,  best  of  rulers,  set  the 
lie  of  such  connections;  and  the  concubine,  inferior 
ion,  doubtless,  to  the  wife,  but  yet  far  superior  to  the 
ute,  saw  her  offspring  sometimes  legitimated  by  later 
Is,  or  an  act  of  adoption,  and  legally  distinguished 
all  circumstances  from  the  miscellaneous  procreation 


n 
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of  those  vile,  child-destroying  times  by  the  epithet  of  natural, 
and  by  partial  rights  of  legal  succession.' 

"A  specious  theory,"  observes  the  historian,  "  is  confuted 
by  this  free  and  perfect  experiment,  which  demonstrates  that 
the  liberty  of  divorce  does  not  contribute  to  happiness  and 
virtue.  The  facility  of  separation  would  destroy  all  mutual 
confidence,  and  inflame  every  trifling  dispute;  the  minute 
difference  between  a  husband  and  a  stranger,  which  might 
so  easily  be  removed,  might  still  more  easily  be  forgotten." ' 

Whether,  in  setting  at  naught  that  identity  of  interests 
which  is  essential  to  domestic  happiness,  the  later  Roman 
scheme  was  fat^iUy  defective,  or  this  conjugal  decay  was  due 
to  causes  more  latent,  need  not  here  be  discussed.  Certain 
it  is,  however,  that  wide-spread  incestuous  intercourse,  licen- 
tiousness most  loathsome  and  unnatural,  followed  in  the 
wake  of  marital  independence ;  and  as  the  interests  of  hus- 
band and  wife  began  to  diverge,  the  bonds  of  family  affection 
became  weakened.  When  the  empire  sank  into  utter  disso- 
lution, woman  possessed  a  large  share  of  cultivation  and 
personal  freedom,  yet  she  had  touched  the  lowest  depths  of 
social  degradation. 

This  degradation  it  became  the  mission  of  the  Christian 
Church  to  correct,  during  the  lapse  of  the  Dark  Ages,  by 
restoring  the  dignity  of  marriage  —  exalting  it,  in  fact,  to 
a  sacrament,  and  almost  utterly  prohibiting  its  dissolution. 
The  community  or  partnership  system,  moreover,  which  ap- 
plies in  modern  times  to  the  property  of  a  married  pair  in 
countries  like  France,  Spain,  and  Italy,  where  the  influence 
of  the  Roman  jurisprudence  continues,  is  something  distinct 
from  the  civil  law  on  separate  property  which  prevailed  in 
the  age  of  Justinian.3 

The  law  of  England  and  the  United  States  on  this  topic 
is  now  undergoing  a  remarkable  change,  and  its  principles 
are  quite  unsettled  at  the  present  time  with  reference  to  the 
rights  and  obligations  of  the  married  pair.     This  confused 

*  4  Gibbon's  Rome,  chap.  44.  '  /diJ, 

3  See  I  Burge  Col.  &  For.  Laws,  202,  263. 
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of  the  law  of  husband  and  wife  is  exhibited  in  a  contest 
going  on  between  two  opposing  schemes  for  adjust- 
tie  property-rights  of  the  married  parties.  The  one  is 
:ommon-law  scheme ;  the  other  resembles  that  of  the 
law.  The  former  is  at  the  basis  of  our  jurisprudence, 
ish  and  American.  The  latter  has  had  a  powerful  in- 
ce  in  modem  times,  moulding  the  doctrines  of  the 
y  tribunals  and  shaping  recent  legislation, 
hat  are  familiarly  known  as  the  "  married  women's  acts," 
iroduct  of  our  American  legislation  since  1S48,  and  more 
itly  engrafted  upon  the  code  of  Great  Britain,  aim  to 
•e  to  the  wife  the  independent  control  of  her  own  prop- 
and  the  right  to  contract,  sue  and  be  sued  without  her 
ind,  under  reasonable  limitations.  These  acts,  there- 
substitute  in  a  great  measure  the  civil  for  the  common 
It  may  be  laid  down  that  the  common  law,  in  denying 
e  wife  the  rights  of  ownership  in  property  acquired  by 
purchase,  bequest,  or  otherwise,  did  her  injustice,  and 
i  radical  change  became  necessary;  and  this  is  shown, 
nly  in  the  legislation  of  our  States,  but  by  the  fact  that 
quity  tribunals  gradually  moulded  the  unwritten  law  of 
and  so  as  to  secure  like  results. 

is  enlargement  of  the  property  rights  of  a  married 
an  leads,  in  the  United  States,  to  practical  abuses ;  but, 
ded  by  itself,  it  cannot  be  pronounced  mischievous,  so 
as  legislators  and  courts  pursue  their  new  course  with 
mspection.  For,  should  men  of  self-respect,  avoiding 
ion  with  rich  wives,  turn,  as  a  last  resort,  to  poor  girls 
id,  our  marriage  relations  would  be  blessed  indeed. 
great  danger  to  be  apprehended,  however,  from  all 
lation  of  this  sort  is,  that  it  will  weaken  the  ties  of 
iage  by  forcing  both  sexes  into  an  unnatural  antago- 
,  teaching  them  to  be  independent  of  one  another,  and  to 
their  own  living  apart;  another,  that  vulgar  ambition 
iensuous  desire  will  corrode  the  hearts  of  both  man  and 
an,  overlaying  the  better  impulses  of  their  being.  The 
ig  sexual  passion  will  be  fed,  but  not  the  sacred  flame, 
'idualism   will   usurp   the    place   of    idolatry.      Minds 
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desirous  of  moving  worlds  will  despise  love  and  the  quiet 
hearth-stone. 

And   such,  indeed,  has   been  the  later  tendency  in  the 
United  States,  as  we  may  assume  it  to  have  been  in  the 
Roman   commonwealth.     We    are    taught    to   regard  our 
"  married  women's  property  acts  "  as  part  of  a  social  revolu- 
tion similar  to  that  which   Cato  the  Censor  vainly  resisted 
two  thousand  years  ago.     Partaking,  in  this  great   modem 
republic,  of  the  impulses  of  the  age  towards  freedom  of  the 
individual,   woman    is   seen    advancing    her    standard  and 
demanding  what  no  government  ever    yet   accorded,  and 
human  nature  itself  proscribes :  that  in  the  community  all 
men  be  regarded  as  brothers  and  all  women  as  sisters,  and 
that  the  sexes  be   allowed  to  jostle  through  life   shoulder 
to  shoulder,  all  persons  working  out  the  manifest  destiny 
of  this  three-score  span  with  equal  opportunities.      Equal 
opportunities,  indeed  ;  the  one  untied,  the  other  wishing  to 
regard  that  as  a  physical  incident  which  nature  makes  the 
chief  function  of  her  life.     It  is  not  equality,  but  superiorit)', 
of  which  proud  spirits  are  emulous.     Legislators,  however, 
yield  one  point  after  another,  some  from  conviction  of  justice, 
more  from  policy,  or  that  very  courtesy  to  the  sex  which 
contradicts  their  professions.     Education  moulds  the  intel- 
lect while  it  refuses  to  cultivate  the  morals.     Religion  is 
kept  at  the  gate  until  the  liberal  mind  can  weigh  impartially 
the  respective  merits  of  Brahminism,  Atheism,  and  Chris- 
tianity, which   it  never   will,   because   the   investigation  is 
irksome.     The  penurious  farmer  is  encouraged  by  his  own 
daughters  to  let  them  see  life ;  he  throws  them  upon  the 
world,  like  his  sons,  to  sink  or  swim,  and  gets  rid  of  their 
support.     Youths   of   both    sexes   forsake   home   and  the 
simple  pleasures  of  the  country,  and  hurry  to  the  perilous 
allurements  of  the  populous  cities.     As  clerks,  shop-waiters, 
factory  operatives,  but  by  no  means  in  domestic  service. 
American  women  mingle  promiscuously  with  men,  and  the 
sexes  throng  in  every  avenue  to  public  or  private  prefer- 
ment, the  one  cheapening  the  service  of  the  other,  all  rivals 
and  fellows,  with  the  slightest  possible  barriers  to  a  danger- 
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itimacy.  Licentious  prints  inflame  the  passions;  the 
propagates  festering  scandals ;  women  discuss  upon 
istrum,  before  a  mixed  audience,  social  problems  at 

mention  their  grandmothers  would  have  blushed, 
h  all  this  sexual  freedom,  we  find  that,  while  intemper- 
nay  have  decreased  in  the  United  States,  licentious 
;  are  on  the  increase ;  some  theorists,  indeed,  uphold- 
I  the  spirit  of  freedom,  the  right  of  prostitution  by 
on  consent  of  parties.  Marriages,  too,  are  incon- 
:e ;  divorce  laws  become  lax,  and  divorce  is  constantly 
;d  to  free  those  from  the  compact  whose  self-will, 
nee,  sordid  taste,  or  roving  passion  furnishes  no  slight 
It  towards  rendering  the  matrimonial  life  unhappy. 
'  regulation  of  the  household,  the  choice  of  visitors 
:sts,  and  the  education  of  children,  the  conjugal  pair 
;  a  distracted  rule.     Even  the  "  property  acts  "  of  our 

tend  to  loosen  the  marriage  singleness  of  purpose,  by 
-aging  the  wife  to  go  out  one  way  to  make  her  fortune 
:he  husband  goes  another  to  make  his ;  a  policy  com- 
ble,  perhaps,  in  theory,  but  in  practice  perverting  the 
'  nature  that  the  one  who  bears  and  nurtures  the  chil- 
ind  cares  for  the  home  has  not  only  a  sphere  which  . 
me  can  fill,  but  earns  rightful  support  from  the  other, 

out-of<door  toil  is  manliest  when  bestowed  in  order 
ife  and  children  may  share  in  the  recompense. 
re  is  no  social  stability,  no  inseparable  barrier,  between 
iansand  the  civihzed.  The  race,  vigorous  in  mind  and 
rises  to  predominance,  and  sinks  when  that  vigor  is 
Tacitus  saw  in  the  savage  Germans,  not  the  Romans' 
-s,  yet  a  race  of  men  who  respected  the  counsels  of 
vomen,  and  loved  them  with  tenderness.'  But  the 
m  of  the  German  wife  was  not  that  of  the  Roman. 
still,  the  Anglo-Saxon  home  has  been  proverbial  for 
and  purity,  with  the  man  as  the  "house-band,"  bind- 
[  parts  together.  Marriage,  notwithstanding  all  the 
I  disabilities  of  coverture,  stood  well  at  the  common 
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law.  Nor  is  it  probable  that,  in  the  American  Union,  well- 
ordered  households,  happy  spouses,  thriving  offspring,  are 
now  in  greater  proportion  to  the  population  than  at  the  com- 
mencement of  this  century.  On  the  contrary,  the  progress 
of  the  present  experiment  in  sexual  freedom  strikingly  re- 
sembles that  of  Rome.  In  New  England,  where  the  woman's 
cause  receives  the  strongest  intellectual  impulse,  and  females 
outnumber  the  males  in  population,  the  proportion  of 
divorces  to  marriages  has  alarmingly  increased  between  1860 
and  1880 ;  men,  and  probably  women,  incline  more  and  more 
to  celibacy,  while  among  those  united  in  wedlock  the  size  of 
the  family  decreases.  Couples  whose  parents  and  grand- 
parents had  families  of  a  dozen  or  more  children,  produce 
now  hardly  more  than  one  or  two.'  What  makes  the  par- 
allel more  marked,  continence  has  not  accompanied  the 
condition  of  celibacy.  Apart  from  the  abandoned  crimina 
class  stand  the  women  divorced  from  unhappy  marriages, 
and  maidens  who  are  pushing  in  life  for  themselves,  both 
classes  assailable  because  deprived  of  those  social  safeguards 
which  all  their  sex  need.  One  perceives  in  public  compara- 
tively little  of  that  manly  courtesy  and  deference  to  ladies 
which  was  formerly  characteristic  of  Americans.  Meantime, 
as  statistics  show  us,  infanticides  and  abortions  multiply,  and 
the  number  of  children  born  out  of  wedlock  increases  in 
proportion.  In  a  word,  indications  are  strong  that  in  an  old 
settled  section  of  this  Union,  where  the  marriage  relation 
was  once  remarkably  pure,  as  well  as  prolific,  men,  as  in  the 
age  of  Augustus,  are  beginning  to  decline  marriage  for  the 
sake  of  concubinage.  Their  selfishness  declines  the  respon- 
sibilities, and  their  self-respect  the  possible  mortifications, 
of  wedlock  with  a  dual  government.  Nor,  probably,  is  this 
the  drift  of  social  events  in  New  England  alone. 

The  conclusions  to  which  the  writer's  investigation  upon 
this  subject  conducts  him  are  these :  Marriage  is  a  relation 
divinely  instituted  for  the  mutual  comfort,  well-being,  and 

'  Dr.  T.  D.  Woolsey,  Dr.  Nathan  Allen,  and  others,  in  various  recent  pub- 
lications, have  commented  upon  these  startling  statistics.  Sec  North  American 
Review,  June,  1880. 
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less  of  both  man  and  woman,  for  the  proper  nurture 
aintenance  of  of&prin^,  and  for  the  education  in  turn 

whole  human  race.  Its  application  to  society  being 
sal,  the  fundamental  rights  and  duties  involved  in  this 
m  are  recognized  by  something  akin  to  instinct,  and 
designated  by  that  name,  so  as  to  require  by  no  means 
ellectual  insight;  intellect,  in  fact,  impairing  often  that 
sdness  of  affection  which  is  the  essential  ingredient 
:harm  of  the  relation.  Indeed,  the  rudest  savages 
stand  how  to  bear  and  bring  up  healthy  offspring, 
and  political  systems  are  accretions  based  upon 
ige  and  property;  but  in  the  family,  rather  than  indi' 
lism,  we  find  the  incentive  to  accumulation,  and  in  the 

the  primary  school  of  the  virtues,  private  and  public. 
le  same  time,  marriage  affords  necessarily  a  discipline 
h  sexes ;  sexual  indulgence  is  mutually  permitted  under 
\y  restraints;  woman's  condition  becomes  necessarily  one 
mparative  subjection ;  man  is  tamed  by  her  gentleness 
ae  helplessness  of  tender  offspring,  and  for  their  sake 
Its  a  check  upon  his  baser  appetites,  and  concentrates 
fection  upon  the  home  he  has  founded.  Such  is  the 
gal  union  in  what  we  term  a  state  of  nature.  And 
while  man  frames  the  laws  of  that  union,  as  he  always 
in  primitive  society,  he  regards  himself  as  the  rightful 
of  the  family,  and  lord  of  his  spouse ;  and,  somewhat 
^ent  of  his  own  errant  passions,  he  makes  the  chastity 
i  wife  the  one  indispensable  condition  of  their  joint 
anionship.  She,  on  her  part,  more  easily  chaste  than 
:lf,  views  with  pain  whatever  embraces  he  bestows  upon 
5  of  her  sex.  Her  personal  influence  over  him,  always 
g,  enlarges  its  scope  as  the  State  advances  in  arts  and 
:ment,  until  at  length  woman,  as  the  maiden,  the  wife, 
he  matron,  becomes  intellectually  cultivated  —  a  recog- 

social  power  in  the  community.     Yearning  now  for  a 

influence  and  equal  conditions,  her  attention  strongly 
intrated  upon  the  marriage  relation,  she  seeks  to  make 
larriage  terms  equal.    First,  she  desires  her  property  se- 

to  her  own  use,  whether  married  or  single ;  and,  indig 
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nant  at  the  inadequate  remedies  afforded  under  the  law  for 
wifely  wrongs,  demands  the  right  of  dismissing  an  unworthy 
husband  at  pleasure.  Moreover,  as  a  mother,  she  claims  that 
the  children  shall  be  hers  not  less  than  the  father's.  These 
first  inroads  are  easily  made,  for  what  she  demands  is  theoret- 
ically just.  But  just  at  this  point  the  peril  of  female  influence 
is  developed.  Woman  rarely  comprehends  the  violence  of 
man's  unbridled  appetite,  or  perceives  clearly  that,  after  all, 
in  the  moral  purity  and  sweetness  of  her  own  sex,  such  as 
excites  man's  devotion  and  makes  home  attractive,  is  the 
fundamental  safeguard  of  life  and  her  own  most  powerful 
lever  in  society,  besides  the  surest  means  of  keeping  men 
themselves  continent.  She  forgets,  too,  that  to  protect  that 
purity  and  maintain  her  moral  elevation,  a  certain  seclusion 
is  needful,  which  seclusion  is  highly  favorable  to  those 
domestic  duties  which  nature  assigns  her  as  her  own.  More 
is  granted  woman.  The  bond  of  marriage  being  loosened, 
posterity  degenerates,  society  goes  headlong ;  and  the  flood- 
gates of  licentiousness  once  fully  opened,  the  hand  must  be 
strong  that  can  close  them  again. 

Happiness,  we  may  admit,  differs  with  the  capacity,  like 
the  great  and  small  glass  equally  full,  which  Dr.  Johnson 
mentions.  Yet  marriage  is  suited  to  all  capacities,  and  men 
and  women  are  the  complement  of  one  another  in  all  ages, 
neither  being  greatly  the  intellectual  superior  of  the  other 
at  any  epoch,  but  the  man  always  having  necessarily  the 
advantage  in  physical  strength  and  the  power  to  rule.  The 
best-ordered  marriage  union  for  any  community  is  that  in 
which  each  sex  accepts  its  natural  place ;  where  woman  is 
neither  the  slave  nor  the  rival  of  man,  but  his  intelligent 
helpmate;  where  a  sound  progeny  is  brought  up  under 
healthful  home-influences.  The  worst  is  that  where  conjugal 
and  parental  affection  fails,  and  all  is  discord  and  unrest— a 
sea  without  a  safe  harbor.  To  the  household,  stability  may 
prove  more  essential  than  freedom,  and  woman's  status  more 
dignified  or  more  degraded,  as  the  case  may  be,  than  the 
law  assumes  to  fix  it. 

In  fine,  society  and  the  Church   should,  while  elevating 
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ile  her  to  those  functions  —  life-giving,  life 
ing,  educational,  and  refining  — to  which  nature  conse 
her  being.  Marriage  should  be  held  the  universa 
F  honor,  a  state  of  security,  a  state  economical  for  al 
s  compared  with  pampered  celibacy.  Both  sexe: 
be  encouraged  in  constancy,  afTection,  and  interde 
ice.  The  policy  of  every  government  should  be  t( 
age  and  strengthen  matrimony,  before  public  sentl 
hifts  in  the  direction  of  requiring  concubinage  to  bt 
:d  in  its  stead.  Such  is  the  force  of  the  sexua 
I,  we  may  feel  assured,  that  when  marriage  has  ceasec 
,ct  mankind,  the  mistress  has  usurped  the  place  o 
e,  even  prostitution  may  become  the  secret  protesi 
ikind  against  a  prostituted  marriage. 

Jamks   Schouler. 


544  "^^^   STATE   AND   ITS   CREDITORS. 


H 


•V 


THE  STATE  AND  ITS   CREDITORS. 

The  situation  of  persons  having  claims  against  the  State 
itself  is,  in  most  of  the  United  States,  far  from  satisfactoi}- 
to  the  citizen  or  creditable  to  the  State.  There  arc  excep- 
tions ;  but,  generally,  the  dogma  of  the  sovereignty  of  the 
government  has  been  pushed  to  an  unwarranted  extreme. 
PufTendorf,*  Vattel,'  Locke,^  and  Blackstone  *  ably  contended 
for  the  exemption  of  the  sovereign  from  amenability  to  any 
judicial  judgment,  as  an  inherent  attribute  of  sovereignt)'; 
but  in  the  meantime  the  governments  of  the  Old  World 
have  found  it  expedient  to  gradually  relax  this  doctrine. 
Although  it  cannot  be  said  that  an  English  subject  may  com- 
pel his  sovereign  to  give  him  his  just  dues,  yet  he  may  file  a 
petition  of  right  in  chancery,  upon  which  the  lord  chancellor 
will  decree  justice  and  equity  between  him  and  his  sover- 
eign, and  the  king  never  fails  to  submit  to  the  decree.'  It 
is,  in  effect  and  in  result,  a  suit  against  the  sovereign ;  and  yet 
in  these  United  States,  which  draw  their  theories  of  law 
largely  from  England,  and  whose  government  we  are  accus- 
tomed, at  least  in  Fourth  of  July  addresses,  to  celebrate  as  the 
best  of  all  governments,  no  such  remedy  is  granted.  Long 
ago,  the  old  fallacy  that  "  the  king  can  do  no  wrong  "  was 
exploded  in  England,  but  now  seems  reviving  in  a  republic, 
with  very  slight  changes.  For  if  the  idea  that  the  sovereign 
State  can  do  no  wrong  is  not  the  basis  of  this  theory  that 
the  sovereign  is  paramount  to  the  law,  then  it  has  no  foun- 
dation. And  if  we  do  not  believe  in  the  dogma  that  the 
sovereign  can  do  no  wrong,  and  believe  to  the  contrary,  that 
the  sovereign  is  very  liable  to  abuse  his  powers^  are  we  not 

'  Puffendorf 's  Law  of  Nature  and  Nations,  bk.  8,  chap.  la 
^  Vattel's  Law  of  Nations,  bk.  i,  chap.  4,  sect  49. 

3  Locke  on  Gov.  2,  sect  205. 

4  I  Bla.  Comm.  243. 

5  I  Bla.  Comm.  243,  245. 
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enable  and  unjust  not  to  provide  some  check  upt 
'creign,  and  some  means  to  redress  the  wrongs  whi( 
iable  to  commit?  The  history  of  the  operations  < 
with  their  creditors  is  one  of  repudiation.  There  ca 
doubt  that  the  creditors  of  all  the  States  have  been  ar 
posed  upon,  wronged,  and  really  robbed  by  the  State 

not  the  desire  of  the  people,  but  demagogues  obta 
I,  and  perpetuate  their  power  by  a  reputation  for  savii 
ople's  money  and  keeping  down  taxes.  To  do  this, 
5  little  to  them  whether  creditors  who  have  no  leg 
>  get  justice  or  not. 

;  calls  for  a  remedy.  In  nearly  all  the  States  the  co 
m  gives  the  legislature  power  to  provide  by  law  f< 
gainst  the  State.  But  only  in  a  few  have  the  legisl 
granted  creditors  this  right.  It  seems  dtscreditab 
1  the  States  but  two  or  three  take  shelter  behind  the 
ignty,  and  deny  creditors  a  fair  trial  of  their  claims 
urts.  So  far  as  the  writer  is  informed,  the  only  Stat 
Ich  a  creditor  may  sue  the  State,  are  Alabama  ar 
sas.  In  Alabama,  the  following  sections  of  the  Revisi 
regulate  such  suits :  — 

t.  2534.  A  citizen  of  this  State,  or  a  domestic  corpor 
aay  bring  suit  against  the  State  of  Alabama  in  tl 
t  or  Chancery  Court  of  the  county  in  which  he  resid' 
vhich  such  corporation  is  located,  which  must  in  ; 
:ts  be  governed  by  the  same  rules  as  suits  betwei 
luals. 

L  3535.  The  solicitor  of  the  circuit  in  which  the  suit 
ig  must  attend  to  the  suit  on  the  part  of  the  State,  ai 
overnor  may,  if  necessary,  employ  assistant  couns< 
te  judge  of  the  court  determine  the  compensation, 
t.  2536.  If  judgment  be  rendered  against  the  State, 
duty  of  the  comptroller,  on  the  certificate  of  the  cle 
:  court,  together  with  that  of  the  judge  who  tried  tl 

that  the  recovery  was  just,  to  issue  his  warrant  for  t! 
it ;  but  no  certificate  must  issue  until  six  months  a^ii 
covery  of  the  judgment, 
t.  2779.  The   successful   party   in  all   civil   actions 
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entitled  to  full  costs,  for  which  judgment  must  be  rendered, 
unless  in  cases  otherwise  directed  by  law;  and  this  provision 
is  applicable  in  all  cases  in  which  the  State  is  a  party  in 
civil  actions,  as  in  cases  of  individual  actions. 

Sect.  3331  provides  that  summons  in  such  cases  shall  be 
served  on  the  governor. 

In  Arkansas,  chap.  417  of  the  Revised  Code  provides  as 
follows :  — 

Sect.  I.  All  actions  against  the  State  shall  be  brought  in 
the  Circuit  Court  of  the  county  in  which  the  seat  of  govern- 
ment is  located,  and  shall  be  against  the  State  by  name. 

Sect.  2.  The  process  in  all  actions  against  the  State  shall 
be  a  summons,  and  shall  be  executed  by  the  officers  to  whom 
it  may  be  directed  delivering  a  copy  thereof  to  the  auditor 
of  public  accounts. 

Sect.  3.  The  attorney  for  the  State  prosecuting  in  the 
circuit  in  which  the  seat  of  government  is  situated  shall  de- 
fend in  all  suits  against  the  State. 

Sect.  5.  All  actions  by  or  against  the  State  shall  be  prose- 
cuted and  defended,  and  proceeded  in  and  conducted  to 
final  judgment,  in  the  same  manner  as  actions  by  and  against 
individuals. 

Sect.  6.  When  judgment  shall  be  rendered  against  the 
State,  it  shall  be  the  duty  of  the  auditor  of  public  accounts 
to  transmit  to  the  General  Assembly  a  copy  of  such  judg- 
ment and  the  proceedings  therein,  and  an  appropriation  shall 
be  made  to  satisfy  the  same. 

Sect.  7.  Appeals  and  writs  of  error  shall  be  allowed  in  all 
cases,  on  demand,  when  judgment  may  have  been  rendered 
against  the  State. 

In  1855,  the  Legislature  of  Tennessee  gave  creditors  the 
right  to  sue  the  State  ; '  but  in  1865  the  war  debt  became  ap- 
palling, and  the  act  was  repealed.' 

In  some  States  the  courts  have  granted  creditors  an  indi- 
rect remedy,  by  a  mandate  to  compel  the  State  auditor  to 
pay  money  due,  and  for  the  payment  of  which  there  are 

»  Rev.  Stats.,  sect.  2807.  »  Rev.  Slats.,  chap.  36,  sect.  34. 
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in  the  treasury.'     But  this  is  an  inadequate  and  unsat 

ry  remedy. 

[ndiana,  several  attempts  have  been  made  to  pass  i 

hich  is  provided  for  by  the  Constitution,  giving  cred' 

le  right  to  sue  the  State,  but  all  these  attempts  have 

lefeated.     Yet  some  of  the  soundest  lawyers  and  bcs 

1  the  State  favor  such  a  law. 

Dhio,  recently,  the  wife  of  ex-Senator  Thurman  ap 

0  the  General  Assembly  for  the  passage  of  an  act  en^ 
her  to  sue  the  State,  for  the  purpose  of  liquidating 

images  to  land  belonging  to  her,  which  were  over 

1  and  rendered  worthless  by  the  building  of  a  dan 
the  Big  Miami  River. 

857,  the  State  of  Ohio  caused  a  large  embankment  t< 
istructed  across  the  channel.  The  object  was  to  raist 
f  of  water  high  enough  to  supply  a  large  portion  of  th< 

By  reason  of  the  construction  of  the  embankment 
)e  consequent  change  in  the  channel,  a  large  body  o 
was  created,  and  has  been  maintained  ever  since.  I 
.  many  acres,  and  is  a  part  of  the  public  works  of  th< 

It  is  claimed  by  Mrs.  Thurman  that  her  land  ha< 
endercd  worthless  by  reason  of  the  reservoir.  A  bil 
troduced  in  the  last  General  Assembly  for  her  relief 
i'as  referred  to  the  Committee  on  Public  Works,  whict 
ed  back  a  substitute  authorizing  her  to  sue  the  Stati 
stablish  her  claim,  if  possible,  in  a  court  of  justice 
ill  was  made  the  subject  of  the  most  general  debate  o 
ssion,  and  was  defeated.  The  reason  urged  against  il 
hat  there  was  a  large  number  of  claimants  against  thi 
on  this  same  account,  and  it  would  require  a  grca 
f  money  to  settle  with  all  of  them. 
:  Constitutions  of  California,'  Delaware,*  Pennsylvania, 

e  People,  ex  rel.  McDougall,  v.  Bell,  4  C>l.  1771  The  Slate  v.  Barkei 
379>  435  i  Pi^EE  f.  HardiD,  8  B.  Man.  649;  Fowler  v.  Pierce,  1  Cal 
nes  V.  Mills,  14  Ind.  436;  Higgins  v.  Crocker,  15  111.  1S5;  Mc 
V.  Brooks,    16  Cal.  11;    Ex   parte  Smith  f.  Comptroller,   iS  Wend 

>  Const.   1879,  Art.  XX.,  secL  6. 
nsL,  An  I.,  secL  9.  *  Const.,  Art.  IX.,  secL  11. 
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New  York,  Tennessee,*  and  other  States,  provide  for  laws 
authorizing  suits  against  the  States,  but  none  of  them  have 
passed  the  necessary  laws  to  effectuate  the  intent  of  the 
constitutions.  It  was  decided,  after  long  argument,  in 
Chisholm  v.  Georgia,'  that  suits  might  be  brought  in  the 
Federal  courts  against  a  State  by  citizens  of  other  States. 
This  so  alarmed  the  good  people  that  they  obtained  the 
adoption  of  the  Eleventh  Amendment  to  the  Constitution  of 
the  United  States,  limiting  the  jurisdiction  of  Federal  courts.^ 
By  the  act  of  February  24,  1855,*  establishing  the  United 
States  Court  of  Claims,  the  Federal  government  obviated 
the  failure  of  justice  to  creditors  of  the  government  which 
had  so  long  existed.  The  statutes  permitting  the  State  to 
be  sued  in  the  State  courts  are,  however,  merely  equivalent 
to  the  establishment  of  a  court  of  claims ;  for  the  Legisla- 
ture still  retains  the  power  to  withhold  or  make  the  necessar}' 
appropriation  to  pay  judgments  which  may  be  rendered. 
And  the  Supreme  Court  of  the  United  States  has  decided 
that  after  the  passage  of  such  a  statute,  the  State,  even  after 
suit  is  brought,  may  withdraw  its  consent  to  be  sued.^  So 
the  matter  resolves  itself  into  the  question  whether  the  State 
will  consent  to  stand  on  the  same  footing  as  an  individual, 
consent  to  allow  a  disinterested  court  to  adjudicate  claims 
against  it,  and  obey  the  judgment  of  such  a  court.  At 
present  the  States  stand  in  a  suspicious  and  unfair  attitude 
toward  their  creditors.  It  is  time  for  them  to  take  a  more 
honorable  and  tenable  position,  and  one  more  consistent 
with  the  pretensions  of  our  civilization. 

Charles  Martindale. 

Indianapolis,  Ind. 


*  Const.,  An.  I.,  sect.  17. 
»  3  Dall.  419. 

3  Story  on  Const«,  sect.  1683 ;   I  Kent's  Comm.  297,  sect.  14. 

4  10  U.  S.  Stats,  at  Large,  612,  chap.  122. 

5  Beers  v.  Arkansas,  10  How.  (U.  S.) 
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■  FROM  FRAUDULENT  VENDEES  OF  CHAT- 
TELS. 

often  stated  that  no  title  to  goods  or  personal  chat- 
any  kind  can  be  obtained  by  theft,  force,  or  fraud, 
to  fraud  this  is  certainly  not  an  accurate  statement  of 
rrent  law.  It  does  not  apply  to  strangers  who  buy 
audulent  purchasers.  In  the  instance  of  such  a  sale, 
>leted  by  taking  possession  of  the  property,  the  inter- 
i  of  third  parties  makes  a  difTerencc,  even  though  the 
tion  was  induced  by  fraudulent  contrivances.  For  in 
case,  what  room  is  there  for  the  application  of  the 
e  that  no  one  can  be  divested  of  his  property  except 
own  consent  or  by  operation  of  law?  The  owner  in 
>e  has  consented  to  the  transfer  of  his  title  as  well  as 
isession.  This  consent  is  binding,  too,  by  whatever 
it  was  induced ;  for  when  a  compact  is  consummated, 
ttive  that  led  to  such  a  deliberate  act  cannot  alter  its 
ory  character' 

,  therefore,  necessary  to  modify  the  idea  that  fraud 
every  transfer,  and  indeed  every  contract  into  which 
rs.  We  mean  that  such  a  transaction  or  transfer  is 
invalid,  or,  in  the  current  phrase,  null  and  void ;  for  it 
Ely  voidable,  and  can  be  annulled  or  defeated  only  at 
idor's  option,  exercised  before  the  goods  have  passed 
e  hands  of  an  innocent  purchaser  for  value, 
view  of  the  matter,  which  is  steadily  gaining  ground 
country  and  is  established  in  England,  was  put  forth 
y  as  1832  in  Massachusetts,  in  the  important  case  ol 

:ei  V.  Turqunnd,  i  Eng.  &  Irish  App.  349;  Somei  v.  Brewer,  1  Pick, 
1  whicb  il  appears  thai  Kuch  is  xlio  Ihc  reasoDiog  of  the  civil  and 
cfa  law.     See  Pothier  on  ObligaliODs,   pt.  i,   chap,  i,  arl.  3,  lecL  1, 
ind  Brown  on  Sales,  396. 
vol.  vu.  NO.  A.  36 
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.  in  the  succeeding  case  could  be  called  "  well  settled," 
s  only  in  consequence  of  the  great  fulness  with  which 
tistinction  between  void  and  voidable  transactions  was 
irated  in  the  earlier  one,  and  applied  to  sales  of  personal 
srty. 

llowing  Rowley  v.  Bigelow,  in  the  same  State,  came 
nan  v.  Noble.'  These  goods  were  alleged  to  have  been 
ht  through  an  auctioneer  of  plaintiff's,  under  the  fraud- 
it  pretence  that  the  buyer  would  give  satisfactory  paper 
he  price.  Delivery  being  thus  procured,  the  vendee, 
igh  a  broker,  opened  negotiations  with  a  commission 
hant,  who  made  dona  fide  advances  of  money  on  the 
s.  It  was  held  to  be  too  late  to  rescind  the  voidable 
for  the  title,  though  originally  defeasible,  had  passed 
e  defendant  beyond  revocation. 

Moody  V.  Blake,*  the  case  was  one  of  false  personation 
mistaken  identity,  which  made  the  contract  void,  oi 
aps,  it  is  suggested,  prevented  its  formation.  The  case 
distinguished  on  this  account ;  yet  it  was  laid  down  as 
)lished  by  the  cases  already  named,  that  the  bona  fid* 
baser  from  a  fraudulent  vendee  would  have  been  pro- 
id  under  like  circumstances. 

le  only  break  in  the  uniformity  of  opinion  in  Massachu- 
occurs  in  two  cases.  The  first  is  Thurston  v.  Blanch- 
where  the  bona  fide  purchaser's  protection  is  treated  a: 
rbitrary  exception,  existing  in  spite  of  the  fact  that  nc 
passes  to  the  first  vendee.  The  other  is  George  v.  Kim' 
'  where  it  is  said  that  the  process  by  which  the  vendoi 
vested  of  his  title  is  not  fully  agreed  on. 
other  States,  the  doctrine  of  voidable  or  defeasible 
has  also  met  with  more  or  less  distinct  acceptance 
has  happened  in  Maine,'  New  Hampshire,^  Connecti- 

j  Mete  68  Ci8+3).  •  117  M»i».  13  (1874,  1875). 

13  nek.  iS.  *  34  Pick.  141. 

!Je»l«  V.  Willikm*,  18  Me.  391 ;  Titeomb  v.  Wood,   38  He.  563-     Y< 

ler  caie*  the  exception  U  treated  a*  ■rbitraiy.     See  Sparrow  v,  Cheslejr 

E.  79;  Ditton  V.  Raadall,  33  Me.  563. 

Kingabur;  v.  Smith,  13  N.  H.  109;  Willonghby  v.  Monltan,  47  N.  H 
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;sted  and  never  paid,  and  finally  they  made  an  assign- 
.  Thereupon  the  pUintifTs  intercepted  defendants'  ves- 
vhich  had  been  delayed  by  ice,  and  made  demand  of 
oods.  Upon  refusal  they  brought  replevin.  The  argu- 
s  were  exhaustive,  and  the  charge  to  the  jury  elaborate.' 
tifTs  claimed  this  was  really  a  cash  sale,  and  that  the 
>r  lading  was  not  designed  to  be  delivered  before  pay- 

of  the  draft.  They  contended  strenuously,  both  in  the 
r  court  and  on  appeal,  for  the  conditional  character  of 
ransaction,  partly  on  the  ground  that  the  attachment  of 
capers  showed  such  a  connection  between  them.  This 
ction  the  court,  however,  regarded  as  quite  untenable.* 
'  based  their  claim  mainly,  however,  on  the  further 
nd  of  a  usage  said  to  exist,  whereby  it  was  customary 
:o  detach  a  bill  of  lading  from  a  draft  in  such  cases, 
use  it  stood  as  security  for  the  payment  of  the  drafl. 
such  usage  was  held  not  sufficiently  established,  there 
I  a  conflict  of  evidence  on  the  point.  The  charge  in 
court  below  explained  that  the  transfer  of  the  bill  of 
g  conferred  title  to  the  goods  which  it  represented ; 
that  the  buyer's  proved  intention  never  to  pay  for  the 
s,  aside  from  the  mere  concealment  of  insolvency, 
ed  the  transaction  with  fraud,  and  rendered  the  con- 

of  sale  void  at  the  vendor's  option.  But,  it  was  further 
rated,  "  until  the  contract  is  rescinded  or  avoided,  the 
or  property  in  the  goods  is  in  the  buyer,  and  he  may 
>r  dispose  of  them  to  a  dotta  fide  purchaser  for  value, 
thus  vest  in  him  a  good,  indefeasible,  and  irrevocable 
to  the  goods."  The  v<rdict  was  for  the  defendant.  It 
affirmed  in  the  Court  of  Errors  and  Appeals,  and  the 
;  of  the  lower  court  sustained.^ 
ic  latest  important  case  in  confirmation  of  the  doctrine 

(eui  V.  WkplcE,  3  Houit.  581. 

'  For,"  it  wu  remftrkcd,  "  the  object  m%y  as  well  hftve  been  to  in*ke  the 
7  of  the  kiill  and  the  acceptance  of  the  draft  conieDiporaaeoat ;  10  at, 
:  one  hand,  to  lecure  to  the  vendor  ftn  acceptance  or  the  draft  before 
rj  of  the  bill  of  lading,  and  on  the  other  hand,  to  asmre  the  acceptor 
e  goodi  had  gone  forward."  1  4  Hoait.  61. 
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of  voidable  title  arose  in  Virginia.'  Burcktiardt 
nal  plaintiff  and  the  defendant  in  error,  was  a 
merchant,  who  sold  ninety  cases  of  stearine  to  Gc 
provision  brokers  at  the  same  place.  As  the  vend 
the  terms  of  sale  were  "cash  on  delivery;"  so  tt 
as  the  goods  were  delivered,  it  was  expected  that 
should  be  paid  by  the  brokers,  or  that  they  shouli 
principals.  The  goods  were  nevertheless  delivere 
cessive  promises  of  payment  accepted  for  the  sf 
days,  when  Goettle  Bros,  failed.  Then  it  app 
they  had  disposed  of  the  goods  to  an  innocent  pi 
Hall,  of  New  York,  —  who  was  immediately  noti 
plaintiff's  claim;  but  he  had  already  paid  the  d) 
price  of  the  goods.  Detinue  was,  however,  b 
Burckhardt  against  the  steamship  company  whit 
goods. 

Judgment  being  given  for  the  plaintiff,  the 
brought  on  writ  of  error  to  the  Court  of  App 
reversed  the  judgment.  This  was  done  on  the 
own  testimony,  together  with  so  much  of  the  e' 
the  defendant  as  was  not  in  conflict  therewith. 

The  court  said  that  if  the  transaction  of  Burcl 
Goettle  Bros,  was  a  sale  which  transferred  botl 
possession,  though  obtained  by  false  and  fraudu 
sentations,  the  goods  cannot  be  recovered  from 
dian  holding  them  for  the  innocent  purchaser, 
value  for  them  without  notice  of  the  fraud.  As 
contrary  view,  and  the  theory  of  Burckhardt  thi 
was  designed  to  be  for  cash  on  delivery,  and  that 
alone  was  given  to  Goettle  Bros.,  and  simply  as  1 
an  unknown  and  unnamed  principal,  were  arrayi 
of  facts  brought  out  from  the  sources  most  h 
Burckhardt.  It  was  pointed  out  that  cash  was  not 
before  delivery,  or  at  the  time  thereof,  and  that 
were  long  treated  as  belonging  to  Goettle  Bros, 
the  goods  were   delivered   on   an   order   of  Go 

■  Old  Dominion  Sleanuliip  Co.  v.  Burcklwrdl,  31  Grat 
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',  the  absence  of  Burckhardt  from  his  factory,  he  ha< 
usly  directed  them  to  be  weighed  ofT  as  the  purchase 
ited,  and  knew  they  were  marked  for  immediate  ship 
He  returned  to  the  store  before  the  last  package 
seat  out,  yet  permitted  the  goods  to  get  out  of  hi 
ision  without  being  paid  for ;  nor  did  he  subsequentl; 
the  goods  before  they  left  the  railroad  wharf,  c 
id  that  the  bill  of  lading  should  be  delivered  t 
istead  of  Goettle  Bros.  He  charged  the  proceeds  t 
.e  Bros,  on  his  books,  had  a  bill  made  out  against  thenr 
;nt  his  clerk  next  morning  to  demand  of  them,  nc 
faring,  which  he  now  insists  he  had  not  sold  to  then 
le  cask  for  the  amount  of  the  proceeds  of  the  sah 
ing  himself  to  be  delayed  by  promises  made  to  hi 
he  did  not  see  the  Goettle  Bros,  until  two  days  afte 
rlivery.  It  was  then,  he  says,  he  pressed  them  for  tli 
lading  or  the  money.  It  was  then  he  demanded  c 
the  name  of  the  party  to  whom  the  goods  had  bee 
:d,  and  being  informed,  telegraphs  to  that  purchaser 
claim  proceeds  of  ninety  tierces  of  stearine  shipped  b; 
le  Bros.  Don't  pay  draft."  Though  he  was  at  tha 
nformed  that  Goettle  Bros,  had  sent  the  draft  and  hi 
iing  to  Hall,  and  that  the  draft  had  been  negotiate 
ihn  &  Sons,  he  still  claims  the  proceeds  in  this  fin 
am.  It  was  after  he  saw  his  counsel  that  he  sent  th 
:cond  telegram,  claiming  the  goods.  The  pretensio 
liere  was  no  sale  is  purely  an  afterthought,  caused  b; 
/ents  of  the  failure  of  Goettle  Bros,  and  the  interven 
)f  the  innocent  purchaser.  That  failure  was  sudder 
>wing  to  unexpected  failures  of  some  of  the  firm' 
ners  in  the  South.  But  we  are  not  to  be  governed  b; 
subsequent  occurrences,  but  by  the  condition  of  affait 
e  day  of  the  delivery.  On  that  day  there  was  not 
er  of  the  insolvency  or  failing  condition  of  Goettl 
The  plaintiff  himself  admits  that  their  standing  c 
:  was  then  good. 

c  transactions  on  the  day  of  the  delivery  had  all  th 
ituent  elements  of  a  sale  and  transfer  of  title.     Th 
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price  of  the  goods  was  agreed  upon  between  the  parties. 
No  inquiry  was  made  if  the  purchaser  was  buying  for  a 
principal,  and  no  principal,  either  known  or  unknown,  was 
spoken  of.  Throughout  there  is  no  hint  that  Burckhardt 
claimed  title  to  the  goods.  Hence  we  must  conclude  that 
there  was  a  sale  which,  on  delivery,  passed  title  to  the  stear- 
ine  ;  and  from  that  moment  Goettle  Bros,  had  a  property  in 
the  goods,  while  Burckhardt  had  a  property  in  the  price. 
If  there  was  a  condition,  it  was  waived  by  delivery.'  If  there 
was  fraud,  it  could  not  affect  a  stranger.  In  support  of  this 
vital  part  of  its  opinion,  the  court  relied  not  only  upon 
authority  in  Virginia,'  but  especially  upon  the  reasoning  of 
Rowley  v.  Bigelow.  It  then  proceeded  to  show  that  the 
law  of  England  was  the  same,  as  epitomized  in  that  admi- 
rable and  accurate  work,  Benjamin  on  Sales.^  This  com- 
plete and  compact  summary  of  the  result  of  the  recent 
cases*  is  so  suggestive  that  it  must  be  here  reproduced: 

*  The  court  cites  approvingly  on  this  point  Hall  v.  Hinks,  21  Md.  406, 
without  committing  itself  to  all  the  propositions  there  laid  down.  This  was  a 
proper  qualification,  which  might  well  have  been  made  in  Mears  v.  Waples, 
heretofore  discussed,  for  the  Maryland  case  certainly  seems  to  go  too  far. 
A  conditional  sale,  it  claims,  stands  on  the  same  footing  as  a  fraudnlent  one, 
because  a  sale  which  is  a  breach  of  the  condition  is  itself  a  fraud.     But  this 

1^^  reasoning  would  make  nearly  every  conversion  a  fraud,  and  confer  title  where 

j|  it  is  expressly  withheld  until  a  certain  condition  is  fulfilled.     Sec,  agsiinst  such 

a  construction,  Parmlee   v.  Catherwood,  36   Mo.  679 ;  Pitts  v,  Owen,  9  Wis. 
'45;  Coggill  V,  Hartford  and  New  Haven  R.  Co.,  3  Gray,  545;  Sanders  r. 
•C**-*' '  Keeber,  28  Ohio  St.  630. 

*  Williams  v.  Given,  6  Gratt  268,  was  particularly  quoted  for  its  dear 
explanation  of  the  voidable  nature  of  the  fraudulent  title,  though  the  case 
itself  was  outside  the  rule  laid  down. 

3  2d  Am.  ed.,  sect.  433. 

*  The  most  important  of  these,  in  tracing  the  development  of  the  accepted 
view,  are  the  following:  White  v.  Garden,  10  C.  B.  919,  or  20  L.  J.  (C  P.) 
167  (1851),  which  first  established  the  exemption  of  the  bona  fide  purchaser 
from  a  fraudulent  vendee,  the  decision  following  the  remark  of  Parke,  B.,  in 
Load  V,  Green,  15  Mee.  &  W.  216,  made  in  expUnation  of  Paiker  p.  Patrick, 
5  Term  Rep.  175  (1793);  Kingsford  w.  Merry,  11  Exch.  577  (1856),  which 
was  reversed  on  a  changed  aspect  of  the  facts,  but  without  impairment  of  the 
principle  enunciated;  and  Pease  v,  Gloahec,  L.  R.  I  P.  C.  220,  or  3  Moo.  P. 
C.  C.  (n.  s.)  556  (1866),  which  confirmed  the  doctrines  of  Kingsford  v.  Merry. 
Collaterally  useful,  as  illustrating  the  distinction  between  void  and  voidable 
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enever  goods  are  obtained  by  fraud,"  it  is  there  stated, 
must  distinguish  whether  the  facts  show  a  sale  to  the 

guilty  of  the  fraud,  or  a  mere  delivery  of  the  goods 
bis  possession,  induced   by  fraudulent  devices  on  his 

In   other  words,  we    must   ask    whether   the  owner 
led  to  transfer  both  the  property  in  and  the  possession 
:  goods  to  the  person  guilty  of  the  fraud,  or  to  deliver 
ng  more  than  the  mere  possession." 
the  latter  case  "  there  is  no  sale,  and  he  who  obtains 

possession  by  fraud  can  convey  no  property  in  the 
i  to  any  third  person,  however  innocent,  for  no  property 
assed  to  him  from  the  true  owner."  But  in  the  former 
"there  is  a  contract  of  sale,  however  fraudulent  the 
e,  and  the  property  passes." 

his  contract,"  it  is  further  noted,  "  is  voidable  at  the 
on  of  the  vendor,  not  void  ab  initio.  It  follows,  there- 
that  the  vendor  may  affirm  and  enforce  it,  or  may  rescind 
le  may  sue  in  assumpsit  for  the  price,  and  this  afBrms 
ontract ;  or  he  may  sue  in  trover  for  the  goods  or  their 
,  and  this  disaffirms  it.  But  in  the  meantime,  and  until 
:cts,  if  the  vendee  transfers  the  goods  in  whole  or  in  part, 
•■er  the  transfer  be  of  a  general  or  of  a  special  property  in 
to  an  innocent  third  person  for  a  valuable  consideration, 

tioDc,  are  the  cste<  of  Stevenson  v.  Newnhkin,  13  C.  B.  285,  or  ai  L.  J. 
I  10 !  Oakei  u.  Tnrquand,  i  Eng.  &  Irish  App.  175 ;  •nd  Clough  v. 
)  uid  North- Western  R.  Co.,  L.  R.  7  Excb.  a6.  L«ler  th«n  any  of  the 
:ite<l  by  Benjunin,  but  sustaining  the  same  view,  ftre  those  of  Atten- 
hp,  London  and  St,  Kathsrine'i  Dock  Co..  3  C  P.  DiT.45o,or47  L.  J- 
I  763  (1S78],  where  the  agent  of  a  Spanish  wine-merchant  was  induced 
fraudulenl  representations  of  three  persons,  acting  in  collusion,  to  sell 
rinei,  and  in  pursuance  of  the  contract  handed  them  the  bills  of  lading 
r,  whereupon  they  deposited  the  wines  with  the  defendants,  and  obtained 
amnts  therefor,  which  thej  pledged  to  the  plaintiff  to  secure  advances  ; 
ibcoek  V.  LawBon,  4  Q,  B.  Div.  394,  or  48  L,  J,  (Q.  B.)  524,  affirmed  5 
>iT.  J84,  or  49  L.  J.  CQ.  B.)  408  (1879),  where  plaintiff  made  advances 
lin  parties  on  certain  flour,  which  was  warehoused  in  plaintiff's  name, 
ich  he  was  to  deliv»  to  inch  parties  as  soon  u  Ihey  sold  it.  to  others, 
hey  were  to  return  the  proceeds,  and  a  delivery  order,  procured  by  Ihe 
ient  repreientatiani  of  such  a  sale,  was  given  by  these  parlies  to  the 
ints,  with  whom  (hey  had  pledged  the  flour,  and  who  thus  obtained 
lion  of  it  and  sold  it  to  reimbnnc  their  advances. 
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the  rights  of  the  original  vendor  will  be  subordinate  to  those  of 
such  innocent  third  person*' 

Peculiar  Doctrines  in  New  York.  —  In  New  York,  as  well 
as  in  some  other  States  which  have  followed  it,  the  general 
course  of  judicial  opinion  has  flowed  in  a  different  current. 
True,  the  idea  of  the  voidable  or  defeasible  title  has  not 
been  without  influence,  has  been  quoted  with  approval  in 
some  decisions,*  and  directly  governed  others.*  Yet  the  pre- 
dominant view  is  embodied  in  the  recent  case  of  Barnard 
V.  Campbell.3  The  substance  of  the  opinions  therein  ex- 
pressed is,  that  the  innocent  purchaser  from  a  fraudulent 
buyer  has  not  a  perfect  title,  but  a  superior  equity  to  the 
original  vendor,  based  on  the  estoppel  of  the  latter  from  set- 
ting up  his  rights  after  having  conferred  on  his  vendee  the 
apparent  ownership.  In  further  detail  the  doctrine  may  be 
thus  explained :  The  principle  just  stated  is  founded  upon 
this  idea :  where  one  trusts  a  party  with  the  possession  and 
apparent  ownership*  of  property,  voluntarily  parting  with 
the  possession  in  the  form  of  a  sale,  he  puts  it  in  the  power 
of  his  vendor  to  deceive  an  innocent  purchaser,  and  there- 
fore he  cannot  enforce  his  right  to  retake  the  property 
against  one  whom  that  party  has  deceived ;  provided  the 
^  latter  has  acted  all  the  while  in  entire  good  faith,  and  paid 

•^  his  money  for  the  property.^     In  such  instances  the  equita- 

^  ble  rule  applies,  that  where  one  of  two  innocent  persons 

,^»^«'  must  suffer  loss  by  reason  of  the  fraud  or  deceit  of  another, 

the  loss  should  fall  upon  him  by  whose  act  or  omission  the 
wrong-doer  has  been   enabled  to  commit  the  fraud.*    Of 

>  Caldwell  v,  Bartlett,  3  Duer,  541 ;  Keyser  v,  Harbeck,  3  Duer,  373. 
*  Stevens  v.  Hyde,  32  Barb.  180;  Paddon  v.  Taylor,  44  N.  V.  371. 

3  65  Barb.  286  (affirmed  on  appeal,  55  N.  Y.  456 ;  motion  for  reargumeot 
denied,  58  N.  V.  73). 

4  On  the  effect  of  apparent  authority,  see  Saltus  v.  Everett,  20  Wend.  279; 
Malcom  v.  Loveridge,  13  Barb.  37a;  Dows  v.  Rush,  28  Barb.  157;  Craig  r. 
Marsh,  2  Daly,  61 ;  Combes  v.  Chandler,  33  Ohio  St  184. 

s  65  Barb.  290,  291,  citing  the  charge  of  the  judge  at  the  trial. 
^  55  N.  Y.  459.     This  doctrine  was  first  applied  in  Root  v.  French,  13 
Wend.  572,  was  criticised  in  Ash  v,  Putnam,  i  Hill,  306,  bat  is  adopted  in 
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,  the  general  rule  is  that  a  purchaser  of  property  takes 
ich  title  as  his  seller  has  and  is  authorized  to  trans- 
at  he  acquires  the  interest  which  the  seller  owns,  and 
er  or  greater.  Nemo  plus  juris  ad  alium  transferrt 
quam  ipse  kadet.'  The  general  rule  of  law  is  un- 
d,  that  no  one  can  transfer  a  better  title  than  he  him- 
issesses.  Nemo  dat  quod  Hon  habel.'  But  there  are 
ions  to  thb  rule  in  the  cases  of  negotiable  paper,  bills 
og  transferred  by  consignees,  and  in  England,  of  sales 
ket  overt.  In  these  instances  the  law  relieves  the 
of  merchandise  frona  the  rule  of  caveat  emptor,  as 
I  to  the  title.  So  it  is  with  the  principles  invoked  in 
>f  one  acting  with  ordinary  caution  and  prudence  in 
lal  course  of  business,  and  as  against  those  who  have 
irily  conferred  upon  others  the  usual  evidences  of  own- 
or  property,  or  an  apparent  authority  to  deal  with  it 
spose  of  it.  The  law  under  such  circumstances,  for 
s  reasons,  and  with  manifest  justice,  raises  an  equita- 
oppel.i  It  applies  the  principle  that  the  loss  should 
I  those  aiding  or  abetting  the  fraud,  or  enabling  it  to 
imitted.  It  declares  that  the  apparent  title  or  author- 
ich  exists  by  their  act  or  omission  shall,  so  far  as  con- 
arsons  acting  and  parting  with  value  upon  the  faith 
tand  for  and  be  regarded  as  the  real  title  and  author- 
In  such  a  case  the  superior  equity  >  of  the  honest 
tser  is  allowed  to  overcome  the  legal  rights  of  the 
,  and  it  is  said  to  be  the  only  instance  in  which  our 

V.  Lovcridee,  13  Btrb.  yja;  Kingiburr  v.  Smith,  13  N.  H.  1091 
V.  Stewart,  31   Minn.  43S ;  White  v.  Garden,  to  C.  B.  926 ;  Some* 

a  Pick.  302;  George  v.  Kimball,  24  Hck.  241. 

•on'*  Leg.  Max.  451. 
WiUet,  J.,  in  Whistler  c.  Foiter,  14  C.  B.  (n.  s.)  248. 

:  also  Alb  V.  Putnam,  i  Hill,  307;  Moore  v.  Metropolitan  National 

i  N.  Y.  4t !  Combei  v.  Chandler,  33  Ohio  St.  184. 

N.  Y.  46ft 

:  aUo  Root  v.  Fiench,  13  Wend,  570  \  Andrew  v.  Dieterich.  14  Wend. 

igtb(U7  V.  Smith,  13  N.  H.  109 ;  Cochran  f.  Stewart,  21  Minn.  435  > 

•  V.  Wood,  38  M<^  561 ;  Babcock  v.  L«w(oa,  5  Q.  B.  Div.  1S4.     Cfn. 

1  V.  Putnam,  1  Hill,  306. 


n 
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law  divests  the  title  to  property  without  the  owner's  consent 
or  default.* 

How  far  the  idea  of  the  voidable  or  defeasible  title  has 
become  interwoven  with  the  views  just  outlined,  is  shown  in 
the  final  opinion,  where  it  is  fully  and  clearly  stated,  and 
then  blended  with  the  pervading  doctrine  in  this  manner: 
The  superior  equity  of  a  purchaser  of  property  from  one 
who  has  acquired  a  title  defeasible  at  the  election  of  the 
former  owner  and  vendor,  to  that  of  such  owner  seeking  to 
reclaim  his  property,  is  based  upon  the  fact  that,  acting  upon 
the  evidence  of  title  which  the  owner  has  permitted  the 
wrong-doer  to  assume  and  possess,  he  has  been  induced  to 
part  with  value,  and  will  be  the  loser  because  of  the  credit 
given  to  the  apparent  ownership,  if  he  is  compelled  to  sur- 
render the  property.' 

It  should  also  be  noted  that  in  many  of  the  States  the  pro- 
tection of  the  dona  fide  purchaser  of  chattels  from  a  fraud- 
ulent vendee  is  simply  asserted,  without  any  reason  or  definite 
ground  being  given  therefor ;  3  while  in  others  it  is  treated 
as  an  exception  to  ordinary  rules,  and  the  title  of  such 
fraudulent  vendee  is  declared  to  be  void,  so  that  he  has  none 
to  convey.  Yet  the  innocent  purchaser  is  said  to  acquire 
the  property,  because  he  has  parted  with  value  and  is  igno- 
rant of  the  fraud.* 


Fraudulent  Possessor,  —  As  explained  in  the  summar)'  of 
^^*^^ '  the  English  decisions,  the  protection  given  to  an  innocent 

purchaser  who   traces   his  title  through  a  fraudulent  sale 
does  not  apply  where  possession  alone  was  obtained  by  the 

«  65  Barb.  288,  289. 

»  58  N.  Y.  75. 

3  Western  Transp.  Co.  v,  Marshall,  4  Abb.  App.  Dec.  575 ;  Trott  p.  War- 
ren, II  Me.  227;  Sparrow  v.  Chesley,  19  Me.  79;  Ditson  v.  Randall,  33  Me. 
202;  Powell  V,  Bradlee,  9  Gill  &  J.  220;  Gibson  v.  Moore,  7  B.  Hon.  92; 
Ohio  and  Mississippi  R.  Co.  v.  Kerr,  49  111.  458;  Chicago  Dock  Co.  r. 
Foster,  48  111.  507 ;  Thompson  v.  Lee,  3  Watts  &  S.  479 ;  Sinclair  r.  Hcaley, 
40  Pa.  St.  417;  Sargent  v,  Sturm,  23  Cal.  359. 

*  Mowrcy  v.  Walsh,  8  Cow.  238;  Root  v,  French,  13  Wend.  570;  Hallr. 
Hinks,  21  Md.  417. 
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Such  a  possessor  stands  on  no  better  footing  than 
linary  bailee  who,  by  disposing  of  goods,  commits  a 
sion,  and  can  give  his  purchaser  no  title.  The  lia- 
>f  such  an  ordinary  bailee  is  only  enhanced  by  any 
stations  of  fraud  which  may  accompany  the  transfer 
kcs  of  another's  property ;  as,  where  the  master  of  a 
transshipped  the  goods  he  carried,  into  another  vessel 
ntermediate  port,  and  took  from  the  master  thereof  a 
lading  in  his  own  name,  which  he  transferred  to  his 
,  who  sold  part  of  the  cargo  thereunder.' 
fraud  at  the  inception  of  the  bailment  would  only  add 
adverse  character  of  the  conversion.  Hence,  there  is 
It  to  hold  or  convey  chattels  where  the  possession  is 
cd  by  fraud  —  as,  where  a  sale  is  made  to  one  party 
Dssession  obtained  by  another,  who  represents  himself 
he  purchaser,  or  his  servant,  or  a  sub-purchaser.*  More 
ty  is  encountered  where  the  apparent  sale,  rather 
he  delivery,  is  procured  by  false  personation.  Thus, 
yer's  fraud  may  consist  in  giving  a  false  name ;  and  if 
Her  contract  on  the  faith  of  a  mistaken  identity  so 
d,  and  trusting  to  the  credit  of  the  party  falsely 
ated,  he  shall  not  be  held,  upon  discovering  the 
to  carry  out  the  bargain  with  the  impostor; '  for  in 
ase,  on  account  of  the  error  as  to  identity,  there  is  no 
g  contract  between  the  parties  to  the  transaction,  and 
insfer  is  void ;  hence  the  Sona  fidt  purchaser  would 
o  title.  This  principle  applies  where  the  buyer  repre- 
limself  as  the  agent  or  partner  of  a  firm  in  good  stand- 
id  so  induces  the  sale.  But  if  in  any  of  these  cases 
rgain  were  with  such  buyer  personally,  without  refer- 
a  any  name  he  might  assume,*  the  contract  would  be 

lua  V.  EvereU.  30  Wend.  267.     So  where  hidea,  intrusted  to  tio,  and 
air  the  profits  of  (heir  s>Ie,  mre  disposed  of  under  *d  assumed  name 

the  aid  of  a  fellow- conspirator.     Fawcetl  c.  Osborne.  33  III.  41 1. 
igsford  V.  Merry,  I  Hurl.  &  N.  503. 

chouler's  Pers.  Prop.  638  (citing  Dulf  v.  Budd,  3  Brod  &  B.  177,  and 
ion  *.  Hart,  4  Bing.  476). 
ugh  V.  London,  etc.,  R.  Co.,  7  Exch.  16,  and  Duff  v.  Budd,  supra, 

Schouler.     See  also  AtCenborongh  r.  London,  etc..  Dock  Co.,  3  C. 
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binding,  the  title  would  pass,  and  the  innocent  purchaser 
would  be  protected. 

These  doctrines  find  application  in  cases  where  a  clerk 
personates  his  employer,*  or  a  broker  induces  a  sale  by  the 
false  and  fraudulent  representation  that  he  is  acting  for 
a  named  principal,'  or  a  person  of  no  credit  orders  goods 
under  a  name  and  address  closely  resembling  those  of  a 
respectable,  established  trader ;  3  or  where  a  person  repre- 
senting himself  to  be  connected  with  a  certain  firm  con- 
tracts for  wool,  to  be  consigned  to  a  distant  point  and  there 
paid  for,  and  before  the  arrival  of  the  consignor  to  col- 
lect for  it,  procures  its  delivery  from  the  railroad  company 
and  sells  it  to  the  firm  to  which  he  had  pretended  to  belong, 
by  representing  himself  as  the  son  of  the  consignor.*  The 
last  illustration  brings  us  to  the  class  of  cases  where  both 
the  sale  and  delivery  are  procured  by  false  personation,' 
and  where,  of  course,  no  title  passes  from  the  owner  or 
reaches  the  bona  fide  purchaser. 

Fraudulent  Devices.  —  The  fraud  which  makes  a  sale  void- 
able except  against  a  further  innocent  purchaser  may,  of 
course,  embrace  any  of  the  infinite  phases  of  deceit.    These 

i|^  P.  Div.  450,   or  47  L.  J.   (C.   P.)  763,  where  the  fraudulent  buyers  repre- 

jB  sented  that  they  were  dealers,  and  had  orders  for  such  goods,  while  one  of 

them  gave  a  false  name  also. 
^^  '  Higgons  V.  Benton,  26  L.  J.  (Exch.)  342;  Hardman  v.  Booth,  i  Hurl. 

•<'**"*'  '  &  Colt.  803. 

•  Fowler  v.  Hollins,  L.  R.  7  Q.  B.  616,  or  41  L.  J.  (Q.  B.)  277  (affirmed, 
7  Eng.  &  Irish  App.  757). 

3  Lindsay  v,  Cundy,  i  Q.  B.  Div.  348,  or  45  iL.  J.  (Q.  B.)  3S1  (reversed, 
2  Q.  B.  Div.  96,  or  46  L.  J.  (Q.  B.)  233).  Decision  of  Court  of  Appeal 
affirmed,  3  App.  Cas.  459,  or  47  L.  J.  (Q.  B.)  481. 

♦  Barker  v.  Dinsmore,  72  Pa.  St.  427.  Suggestive  in  this  connection  is 
the  case  where  the  fraudulent  vendee  represented  himself  as  the  agent  of  prin- 
cipals who  turned  out  to  be  the  bona  fidt  purchasers  of  the  goods.  Keyser 
V,  Harbeck,  3  Duer,  373.  Compare  also  the  parallel  case  of  Hawkins  r.  Daris, 
5  Baxt.  698. 

5  Dean  v.  Yates,  22  Ohio  St.  388;  Moody  v,  Blake,  117  Mass.  23.    In  tbe 
atter  case  the  firm  represented  refused  to  receive  the  goods,  when  the  per- 
sonator  told  the  carrier  he  had  sold  them  to  defendant,  and  ordered  them  to  be 
sent  to  defendant's  store,  which  was  done. 
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jlent  devices  may  be  the  inducement  to  the  contract — 
the  case  of  misrepresentations  of  pecuniary  standing,' 
i  recommendations,'  and  the  like.  Again :  they  may 
the  consideration — as,  where  worthless  securities  are 
for  the  price  of  the  goods,*  or  payment  is  made  in 
3us  bills,*  counterfeit  money,'  or  stolen  property,'  Nor 
the  felonious  character  of  the  original  transaction — as, 
:  it  amounts  to  the  obtaining  of  goods  by  criminal  false 
nces  —  make  any  difference,  but  the  innocent  purchaser 
itected  as  in  other  cases.' 

thennore,  the  fraud  may  arise  from  the  intent  of  the 
;e.  Thus,  a  preconceived  design  never  to  pay  for  the 
i,  if  distinctly  shown,  is  by  the  weight  of  American 
rity  deemed  sufficient  ground  for  the  vendor  to  avoid 
le,  though  there  were  no  false  representations  or  fraudu- 
■retences.' 

ick«7  v.  Robert*,  35  Conn.  486.  See  alio  Devo«  £.  Brvidl,  53  N.  Y. 
lere  the  buyer  concealed  the  pendency  of  ■  »iiit  for  mote  than  the  value 
lis  property. 

owrey  v.  Walsh,  8  Cow.  J38. 
ianning  v.  Albee,  11  Allen,  510. 

'hiie  V.  Garden,  10  C.  B.  919;  Cochrao  v.  Stewart,  ai  Minn.  435. 
molt  V.  Cloudas,  4  Dana,  300;  Willianu  v.  Given,  6  GralL  368;  Green 
aphrey,  50  Pa.  Sl  313. 

itcomb  V.  Wood,  38  Me.  5G3;  Lee  v.  Portwood,  41  Misk  109;  Aren- 
Morsan,  S  Saeed  (Tenn.),  703. 
oehtvi  ».  Stewart,  31    Minn.  435;  Williami  w.  Given,  6  Gr*tL  >68 
ring  Ibe  New  York  cases).     It  li  otherwise  by  ttatute  in  England,     See 

v,  Newington,  4  Q-  B,  Div.  31 ;  Lindsay  v.  Candy,  i  Q,  B,  Div.  357 ; 
'  V.  Harbcck,  3  Doer,  389. 

enj.  on  Sales  (ad  Am.  ed.),  tecL  440,  note  1.  The  authoritiet  cited, 
«  with  Ihote  overlooked  and  the  catei  which  have  since  ariten,  may  be 
Tanged  by  Sutes:  Musachuietls  —  Rowley  v.  Bigelow,  |3  Bck.  307, 
^i  Wiggin  V.  Day,  9  Grfty,  97;  Dow  v.  Sanborn,  3  Allen,  181,  iSa; 
f   Baker,  99  Maa*.  353.  355.     Connecticut  — Thompson  v.  Rose,   16 

71,  81,  Vermont  —  Rediogton  v.  Roberts,  35  Vt.  694,  695.  New 
thire — Stewart  f.  Emerson,  53  N.  H.  301  (leading  cate).  New 
-King  v.  Phillips,  8  Botw.  603;  Aih  f.  Putnam,  i  Hill,  303;  Gary  f. 
ing,  I  Hill,  311 ;  Bigelow  ir.  Heaton,  6  Hill,  44;  Mitchell  f.  Worden, 
-b.  353:  Backley  v.  Artcher,  11  Barb.  58J;  Barnard  e.  Campbell,  65 
iS6t  Nichols  V.  Pinner,  18  N.  Y,  395;  Hall  v.  Naylor,  18  N.  V.  jSS, 

icholi  f .  Michael,  33  N.  Y.  364 ;  Hennequin  v.  Taylor,  S4  N.  V.  139 1 
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Such  design  may  appear  from  subsequent  insolvency,  but 
the  mere  knowledge  or  concealment  of  this,  and  absence 
of  any  reasonable  expectation  of  ability  to  pay,  are  insuffi- 
cient as  proof  of  such  fraudulent  intent.' 

The  grounds  and  limits  of  these  distinctions  have  recently  * 
received  the  clearest  exposition  in  this  form :  "  The  validit>' 
of  a  sale  depends  upon  the  good  faith  of  the  vendee.  He 
has  the  right  to  purchase  although  he  is  insolvent,  and  knows 
himself  to  be  insolvent.^  It  is  not,  therefore,  essential  to  the 
good  faith  of  the  transaction  that  he  should  have  a  reason- 
able expectation  of  being  able  to  pay  all  his  indebtedness; 
it  is  enough  if  he  intends  to  pay  for  the  goods  he  then  buys. 
The  mere  absence  of  a  reasonable  expectation  of  being  able 
to  pay  for  them  will  not,  as  a  matter  of  law,  invalidate  the 
sale  ;  for  the  question  is  not  one  of  reasonable  expectation, 
but  of  fraudulent  purpose.  The  inquiry  is,  not  whether  he 
had  reasonable  grounds  to  believe  that  he  could  pay  for  the 


m 
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Paddon  v,  Taylor,  44  N.  Y.  371.  As  to  subsequently  coDceived  determina- 
tion, see  Dows  v.  Rush,  28  Barb.  157.  Delaware  —  Mean  v.  Waples,  3 
Houst.  581;  J.  c.  4  Houst.  62.  Maryland — Powell  v.  Bradlee,  9  Gill  &.  J. 
220,  248,  278.  Kentucky  —  Wood  v.  Yeatman,  15  B.  Mon.  271.  Missouri  — 
Bidault  V.  Wales,  19  Mo.  36 ;  s.  c.  20  Mo.  546 ;  Fox  v,  Webster,  46  Mo.  181. 
Wisconsin — Rice  v.  Cutlet,  17  Wis.  362.  United  States  courts — Parker  p. 
Byrnes,  I  Low.  539,  542;  Biggs  v.  Barry,  2  Curt.  262.  Centra:  Pennsyl- 
vania—  Smith  V,  Smith,  21  Pa.  St.  317;  Backentoss  v.  Speicher,  31  Pa.  Sl 
324.  See  also,  in  Michigan,  Shipman  v.  Seymour,  40  Mich.  274,  and  North 
Carolina,  Wilson  v.  White,  80  N.  C.  280. 

'  The  authorities,  derived  and  grouped  as  in  the  last  note,  give  this  result: 
Massachusetts  —  Rowley  v,  Bigelow,  12  Pick,  307.  Maine — Cross  v.  Peters, 
I  Greenl.  378.  Vermont — Hodgedon  v.  Hubbard,  i8Vt.  504;  Redington  v 
Roberts,  25  Vt.  694,  695.  New  York  —  Andrew  v.  Dieterich,  14  Wend.  31; 
Johnson  v.  Monell,  2  Abb.  App.  Dec.  470;  Fish  v,  Payne,  14  N.  Y.  586; 
Hennequin  v.  Naylor,  24  N.  Y.  139.  Pennsylvania  —  Rodman  t».  Thalhcimcr, 
and  cases  cited.  See  also  cases  in  last  note.  Delaware  —  Mears  v.  Waples, 
3  Houst.  581 ;  s.  c,  4.  Houst.  62.  Maryland  —  Powell  v,  Bradlee,  9  Gill  &  J. 
220.  Mississippi  —  See  Klein  v.  Rector,  57  Miss.  538.  Wisconsin  —  Gar- 
butt  V.  Bank  of  Prairie  du  Chien,  22  Wis.  384.  United  States  courts  —  Biggs  r. 
Barry,  2  Curt.  259 ;  Conyers  v.  Ennis,  2  Mason,  236.  As  to  England,  see 
Ex  parte  Whittaker,  In  re  Shackleton,  L.  R.  10  Ch.  App.  446. 

*  See  Bump  on  Purchases  by  Insolvents,  6  South.  L.  Rev.  481,  485. 

3  The  reason,  of  course,  is  that  he  may  thereby  be  enabled  to  extricate 
himself  from  his  dilemma. 
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,  but  whether  he  did  in  point  of  fact  intend  to  pay  for 
The  only  intent  that  will  render  a  sale  fraudulent  is 
;nC  never  to  pay  for  the  goods.  A  mere  intent  not  to 
'hen  the  debt  becomes  due  is  not  sufBcient.  If  the 
E,  for  instance,  buys  the  goods  upon  a  promise  to  pay 
a  particular  day,  his  mere  intention  not  to  meet  his 
ement  is  not  fraudulent.  The  distinction  is  between 
ent  not  to  pay  according  to  the  terms  of  the  contract, 
1  intent  to  obtain  goods  under  color  of  a  formal  sale, 
a  sham  promise  to  pay,  but  with  the  design  of  never 
J  for  them.  The  former  is  a  mere  intent  to  break  a 
Lct ;  the  latter  is  an  intent  to  defraud." 

chaser. — The  terra  "  purchasers  "  includes,  as  suggested 
E  of  the  English  cases,'  not  only  those  who  buy  the 

interest  in  the  chattel,  but  those  who  acquire  a  partial 
st  merely.  Hence  it  embraces  not  only  outright  ven- 
but  such  purchasers  of  a  limited  or  qualified  interest 
:dgees,*  and  probably  also  mortgagees  of  personal 
rty.  Again :  the  term  also  covers  those  who  buy  as 
s,  such  as  brokers,^  factors,*  and  others  who  act  for 
pals.  In  many  of  the  cases,  the  action  of  trover  or 
rxxi  is  brought  against  the  master  of  the  vessel,*  or 
carrier*  or  custodian  '  of  the  goods,  who  has  either  re- 

to  deliver  them  to  the  plaintiff  on  demand,'  or  had 
>usly  delivered  them'  tu  one  of  the  contending  parties. 

»te  ».  Glo»hec  L.  R.  I  P.  C.  jao,  or  3  Moa  P.  C  C  (H.  S.)  556.  See 
aJKinin'i  inmiiuiy,  heretofore  p'^ii. 

Uenborough  v.  London,  etc..  Dock  Co.,  3  C.  P.  DJT.  450;  Bibcock  v. 
1,  4  Q.  B.  DiT.  394;  1.  t.  I  Q.  B.  Div.  1S4;  Thrall  v.  Lathtop,  30 
r;  Arendale  v.  Morgan,  5  Sneed  (Tenn.),  703;  Corpenier  f.  H«le,  8 

)«ler  V.  HoIIinc,  L.  R.  7  Q.  B.  616. 

ewcomb- Buchanan  Co.  v.  Baikett,  14  Buih,  658. 

■II  c  Hinki,  11  Md.  406 ;  Hun  v.  Waples,  3  Hoiut.  581. 

Id  Dominion  Slcamthip  Co.  f.  Burckhirdl,  31  GralL  664. 

I  a  dock  company.     AtCenborongh  v.  London  and  St.  Katharine'i  Dock 

C.  P.  Div.  450. 

Itenborongh  v.  LondoD,  etc..  Dock  Co.,  tufra, 

sue  V.  Gloahee,  supra, 

vou  VII.  NO.  4  37 
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In  such  instances,  it  often  happens  that  the  goods  are  held 
for,  or  surrendered  to,  the  party  claiming  to  be  the  innocent 
purchaser.'     In  a  case  of  this  character,  where  there  was  a 
refusal  to  deliver  to  the  original  vendor,  it  seemed  to  be  consid- 
ered that  the  master  of  a  vessel  came  under  the  designation 
of  a  6ona  fide  purchaser,  because  there  was  a  bill  of  lading 
outstanding,  and  therefore  he  incurred  a  liability,  which 
was  regarded  as  one  of  the  tests  of  his  responsibility.*    But 
it  is  difficult  to  see  how  a  mere  custodian  could  be  called  a 
purchaser,  though  of  course  he  might,  as  nominal  defend- 
ant, stand  in  the  place  of  such  an  innocent  purchaser,  and 
his   responsibility,  therefore,  be  determined  by  that  of  the 
party  he  represented.     This  happens  frequently  in  actions 
for  conversion,  where  the   corporeal  intermeddler  is  sued 
rather  than  the  person  who  has  primarily  defied  or  denied 
the  title  or  dominion  of  the  plaintiff. 

In   other  cases  the  ordinary  aspect  of  the  litigation  is 
reversed,  and  it  is  the  bona  fide  purchaser  himself  who  insti- 
tutes the  suit ;  as,  where  a  dock  company,  upon  the  warning 
of  the  original  vendor,  refuses  to  deliver  wine  to  one  to 
whom  it  had  been  pledged  to  secure  advances  made  upon 
the  faith  of  the  very  dock-warrants  which  the  company  had 
issued,  when  bills  of  lading  were  presented  to  it  by  the  fraud- 
ulent vendees.3     Here  the  dock  company  simply  stood  in  the 
place  of  the  original  vendor;   and  the  bona  fide  pledgee 
could,  therefore,  recover  at  least  to  the  extent  of  the  ad- 
vances he  had  made.     It  is  cases  of  this  kind  which  subject 
the  doctrine  of  estoppel  to  the  severest  test,  because  that 
seems  to  assume  that  the  bona  fide  purchaser  is  the  defend- 
ant, and  not  the  plaintiff.      An  interesting  and  instructive 
illustration  is  presented  by  this  case  :   The  agent  of  a  French 

*  Keyser  v.  Harbeck,  3  Duer,  373;  Hall  v.  Hinks,  21  M<L  406.  So,  the 
master  of  a  vessel  has  been  made  a  co-defendant  with  the  innocent  purchaser, 
for  giving  a  bill  of  lading,  which  the  fraudulent  vendee  transferred  to  the  inoo- 
cent  buyer,  though  the  master  did  so  on  the  strength  of  a  measurement  bill 
which  was  usually  intrusted  only  to  purchasers  who  had  paid  for  the  goods. 
Western  Transp.  Co.  r.  Marshall,  4  Abb.  App.  Dec.  575. 

■  Caldwell  v,  Barllett,  3  Duer,  341. 

3  Attenborough  v,  London,  etc..  Dock  Co.,  3  C.  P.  Div.  45a 
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int  sells  linseed  cake,  and  delivers  to  the  purchaser 
iised  bill  of  lading  therefor,  taking  in  return  accepted 
r  excbai^e  from  the  buyer.  Subsequently,  fearing 
:  has  incurred  risk  by  this  course,  he  takes  back  the 
lading  as  security  for  the  payment  of  the  acceptances, 
e  buyer,  by  falsely  representing  that  he  has  a  pui^ 
for  the  goods,  obtains  the  bill  of  lading  again,  and 
s  it  to  a  creditor  as  security  for  the  debt.*  The 
ent  vendee  became  insolvent,  and  the  bona  fidt  pur- 
claimed  a  delivery  of  the  goods  from  the  master  of 
ssel,  through  whom  they  were  shipped.  But  the 
1  vendor  having  meanwhile  obtained  a  fresh  bill  of 
the  goods  were  finally  delivered  to  him  by  the  mas- 
uit  brought  by  the  bona  fidt  purchaser  against  the 
was  held  maintainable.*  Here,  the  master  occupied 
le  position  as  in  the  case  last  mentioned;  but  it  would 
cult  to  place  the  title  of  the  bona  fide  purchaser  upon 
sis  of  estoppel.  A  final  example  of  the  attitude  of 
ta  fidt  purchaser  as  plaintiff  is  found  in  the  case 
the  purchaser  of  iron  paid  for  a  portion  of  the  same 
tious  bills,  purporting  to  be  accepted  by  a  sup- 
leedsman  in  a  distant  town.  Pursuant  to  the  vendee's 
y-order,  this  iron  was  forwarded  to  the  plaintiff's 
ly  the  vendor's  own  lighterman.  Plaintiff's  purchase 
na  fide,  for  fair  market  price,  through  a  broker. 
f  paid  for  the  iron ;  but  the  original  vendors,  having 
hile  discovered  that  they  were  defrauded,  seized  it, 
jntiff  thereupon  brought  suit  against  them,  and  was 
ful  therein.^ 

'  Faith  —  Notice.  — To  secure  exemption,  it  is  neces- 
it  the  purchaser  from  a  fraudulent  vendee,  as  defined 
'receding  paragraphs,  should  have  acted  bona  fide,  or, 
usually  expressed,  should  be  a  purchaser  in  good 

loestioo  wu  nade  but  that  thi*  nude  the  creditor  ■  JA«a_/f^<  pur* 
he  Rcted  in  good  Taith. 
e  V.  Gloabec,  lufra. 
te  V.  GardcD,  10  C  B.  919,  or  30  L.  J.  (C.  P.)  167. 
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faith,  for  value  and  without  notice.  What  c 
a  purchaser  of  chattels  might  perhaps  be  ji 
requirements  in  the  case  of  realty,  if,  in  this  c 
the  matter  were  not  complicated  by  the  regis! 
acts.  A  closer  analogy  is  found  in  the  cas 
paper.  There,  of  course,  the  exemption  is  w 
to  cases  where  title  is  utterly  lacking.  Ye 
has  been  widely  followed  jn  the  case  of  cha 
ever  variation  there  may  be  in  the  decisio 
arises  from  different  views  of  the  standard. 

Of  course,  absolute  bad  faith  will  bar  ; 
If  the  title  of  the  second  purchaser  is  "tair 
the  court  will  not  be  particular  to  inquire 
character.  It  is  enough  that  he  is  not  an  horn 
To  constitute  good  faith  there  must,  however, 
not  alone  of  participation  in  the  fraud  or  co 
vendee,"  but  of  knowledge  or  even  notice  ol 
was  said  in  a  case  in  which  overdue  notes 
and  where  it  was  stated  that  the  same  rule  ap 
in  action  as  to  other  personal  property  i  "  T 
upon  a  man  purchasing  personal  property 
caution  and  diligence  in  ascertaining  the  titli 
which  ordinarily  prudent  business  men  usui 
like  circumstances,  and  it  charges  the  purcl 
structive  notice  of  such  facts  only  as,  with  the  i 
tion  and  diligence,  would  probably  have  beei 
In  another  case  the  same  idea  is  still  insisted 
regarded  as  sufficient  if  there  is  "  no  notice  c 
of  facts  and  circumstances  to  put  him  on  inc 
on  reasonable  inquiry,  would  have  enabled  I: 
the  truth."*     Though  the  general  tendency! 
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oa  in  cases  where  the  goods  were  originally  obtained 
udulent  sale,  yet  a  different  view  does  not  lack  sup- 
it  least  so  far  as  the  prevailing  opinion  would  require 
ative  proof  of  the  requirements  noted.  Thus,  in  the 
rare  case  already  outlined,'  it  was  claimed  that  the 
Bsers  could  not  be  protected,  because  the  goods  were 

under  suspicious  circumstances,  without  reasonable 
n ;  and  that  the  burden  of  proof  was  with  the  pur- 
rs to  show  affirmatively  that  they  bought  bona  fide,  for 

and  without  notice  of  any  defect  in  the  title  of  their 
r.  But  the  court  held  that  taking  without  notice  or 
edge  of  any  fraud  is  sufficient  for  the  indorsee  of  a 
r  lading,  as  well  as  of  negotiable  paper  fraudulently 
ito  circulation,  stolen,  or  lost.  "  He  is  not  put  to  dili- 
.  Negligence,  if  not  so  gross  as  to  prove  mala  fides, 
not  defeat  bis  right."  Again :  a  party  taking  such 
rty  for  value,  it  was  substantially  said,  must  show  that 
ik  it  in  the  ordinary  course  of  trade ;  but  he  need  not 
affirmatively  his  want  of  notice  or  knowledge,  for  that 
egative  fact  which  cannot  be  absolutely  proven,  and, 
•s,  there  is  a  fair  presumption  to  that  effect. 

sideration.  —  A  prime  requisite  to  exemption  is  that 
urchase  shall  be  for  value,  but  the  decisions  discuss 
;onsideration  is  sufficient  for  such  protection.  There 
jot  be  an  absolute  purchase  of  the  property,  and  pay- 
therefor;  it  is  sufficient  if  advances  of  money  be  made 
>n,  or  liability  incurred  concerning  the  property.  Thus, 
[nees  making  advances  are  protected ; '  and  so  is  a 
or  private  person  advancing  money  on  the  goods,^ 
aking  as  security  such  documents  of  title  as  bills  of 
;,  warehouse  receipts,  dock  warrants,  etc.^     Incurring 

ears  tt.  Wiples,  3  Houit.  581. 

tKt  V.  Waples,  lufra;  H*11  v.  Hinki,  31  Md.  406;  Old  Dominioa 
lip  Co.  V.  Burckhardt,  31  Gratl.  664. 
>ffinan  v.  Nobl«,  6  Metc.  68. 

jwB  V.  Ruih,  38  Barb.  157;  Attenborough  v.  London,  etc,  Dock  Co., 
450.  See  alio  Ohio  and  HUiJHippi  R.  Co.  v.  Kerr,  49  III.  45S;  Chi- 
ock  Co.  V.  Fo*ter,  48  111-  50?. 
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of  liability  may  suffice — as,  where  bills  were  accepted  to 
release  property  from  attachment  by  creditors  of  the  fraudu- 
lent vendee.'  As  to  the  sufficiency  of  the  payment  of  a 
preexisting  debt,  there  seems  to  be  as  much  conflict  of 
authority  as  when  negotiable  paper  is  similarly  assigned; 
and,  indeed,  it  is  that  divergence  of  view  which  determines 
the  difference  as  to  chattels.  In  New  York'  and  many 
of  the  States  such  a  consideration  is  held  insufficient,  but  in 
several  States  where  the  question  has  arisen  the  opposite 
view  is  maintained.3  The  former  position  is,  where  the  doc- 
trine of  estoppel  is  invoked,  based  on  the  fact  that  there  has 
been  no  change  in  the  position  of  the  second  purchaser,  on 
the  strength  of  the  ostensible  proprietorship  conferred  on 
his  vendor;  but  more  generally  the  fuller  reason  given  is, 
that  the  consideration  is  the  payment  of  a  debt  which  can 
be  revived  by  setting  aside  or  rescinding  the  transfer,  leaving 
the  party,  unlike  one  who  has  parted  with  money,  in  no 
worse  position  than  before.^  Upon  this  basis,  the  list  of 
those  not  protected  includes  an  attaching  creditor,^  unless 
his  debt  was  incurred  subsequently  to  the  fraud  and  upon 
the  credit  of  the  goods  thus  procured ;  ^  an  assignee  for  the 
benefit  of  creditors,'  and  a  judgment  creditor  purchasing 
at  his  execution-sale.^    In  the  last  case  it  is  argued  that, 


>  Wood  V.  Yeatman,  15  B.  Mon.  271.     The  application  to  a  master  of  a 
vessel  has  been  already  discussed.     According  to  the  New  York  view,  the 
i^*«».<'  "^  liability  must  be  incurred  on  the  faith  of  the  apparent  ownership  of  the  frauda- 

lent  vendee.     Barnard  v,  Campbell,  58  N.  Y.  73. 

■  Root  V,  French,  13  Wend.  570;  Barnard  v.  Campbell,  58  N.  Y.  73. 

3  Shufeldt  V.  Pease,  16  Wis.  685;  Rice  v.  Cutler,  17  Wis.  362;  Butters  v, 

Haughwout,  42  111.  18.     See  also  Titcomb  v.  Wood,  38  Me.  563,  and  Pease 

V.  Gloahec,  L.  R.  I  P.  C.  220.  4  Farley  v.  Lincoln,  51  N.  H.  577* 

5  BufEngton  v.  Gerrish,  15  Mass.  158;  Bradley  v,  Obear,  10  N.  H.  477; 

'  Wiggin  V.  Day,  9  Gray,  97;  Fitzsimmons  v,  Joslin,  21   Vt.   129;  Poor  r. 

»  Woodbum,  25  Vt  234;  Hackett  v,  Callender,  32  Vt  97;  Field  v.  Steams, 

42  Vt  106;  Jordan  v.  Parker,  56  Me.  557. 

^  Thompson  v.  Rose,  16  Conn.  71 ;  Bradley  v.  Obear,  10  N.  H.  477. 
7  Farley  v.  Lincoln,  51  N.  H.  579;  Ratcliffe  v.  Langston,  18   Md.  3^3* 
i  39^  (s^^  ^°  equity).     See,  eontroy  Gibson  v.  Moore,  7  B.  Mod.  92.    See 

also  Barrett  v.  Warren,  3  Hill,  35a 

^  Mowrey  v,  Walsh,  8  Cow.  245 ;  Devoe  v.  Brandt,  53  N.  Y.  462. 
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e  anK>unt  of  his  bid  on  the  property  was  applied  as  a 
OQ  the  execution  and  judgment,  be  can  have  the  same 
lied  at  any  time  by  applying  to  the  court  and  showing 
le  obtained  no  title  to  the  property  by  his  purchase." ' 
lat  means  he  will  be  placed  in  the  same  position 
s  in  before  his  purchase,  and  will  have  lost  nothing 

reneral,  then,  it  may  be  stated  that  under  these  rulings 
is  no  protection  of  a  creditor  taking  an  assignment, 
age,  or  pledge  of  personal  property  for  his  own  pre- 
ig  debt,  or  in  performance  of  an  executory  contract  of 
-as,  where  the  fraudulent  purchaser  of  linseed  trans- 
it to  one  who  had  previously  boughtit  of  him  and  paid 
irit.'  In  the  latter  case  it  was  said;  "There  is  no  good 
I  or  equity  in  placing  the  burden  of  a  fraudulent  sale 
L  btmafidt  vendor  rather  than  upon  a  bona  fide  purchaser 
he  fraudulent  vendee,  unless  the  purchaser  has  parted 
lis  money,  or  some  value,  upon  the  credit  of  the  pos- 
1,  or  some  evidence  of  title  in  the  vendee,  received 
iie  real  owner,  and  by  means  of  which  he  has  induced 
irchaser  to  treat  him  as  owner ; "  and  it  was  insisted 
it  is  only  after  actual  delivery  to  the  fraudulent  vendee 
V  bona  fide  purchaser  could  rely  upon  the  apparent 
ship  which  the  possession  of  the  fraudulent  vendee 
tes,  and  thereby  get  a  g^ood  title  from  him."  This 
however,  would  protect  the  purchaser  from  a  naked 
.  Yet  its  application  to  the  last  case  seems  justifiable 
other  grounds,  for  at  the  time  of  the  innocent  buyer's 
ise  the  fraudulent  actor  had  no  title  to  convey. 
,  under  the  theory  just  mentioned,  the  bona  fide  pur- 
■  is  protected  if  there  is  any  other  consideration  besides 
revious  indebtedness  —  as,  where  notes  are  delivered 
r  additional  property  given  in  exchai^re.^ 

ing   piper  f.  Elwoot),  4  Denio,  195;  AcUmt  v.  Smith,  5  Cow,  aSo; 

V.  Rockwell,  14  111.  375. 

rgent  v.  Sturm,  33  CaL  3S9,  362. 

mard  v.  Campbell,  65  Bub.  286;  j.  £.  55  N.  Y.  456;  58  N.  Y.  73. 

Idon  V.  Taylor,  44  N.  Y.  371.      I  Kineabur;  v.  Smith,  13  N.  H.  I09. 
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Freeman  on  Judgments.    3d  ed,    San  Francisco :  A.  L.  Bancroft  &  Co. 

This  work,  being  upon  a  very  important  subject,  and  quite  care- 
fully written,  has  reached  its  third  edition  in  eight  years.  The 
preface  to  the  first  edition  states  that  it  consists  of  seven  parts. 
Part  first,  including  chapters  one  to  seven,  shows  of  what  the 
record  or  judgment-roll  is  composed,  and  states  the  various  classi- 
fications and  definitions  of  judgments  and  decrees,  and  the  rules 
applicable  to  entries  and  amendments,  and  to  the  vacation  of 
judgments  at  common  law  and  under  the  code.  Part  second, 
consisting  of  the  eighth  chapter,  is  devoted  to  the  law  in  regard 
to  jurisdictional  inquiries  in  collateral  proceedings.  The  ninth 
and  tenth  chapters  constitute  the  third  part,  and  are  designed  to 
show  what  persons  are  bound  by  the  judgment  by  reason  of  their 
privity  with  the  parties  or  their  interests  in  the  subject  of  litiga- 
tion, or  through  the  operation  of  the  law  of  lis  pendens.  Part 
fourth  treats  of  the  important  incidents  attending  judgments,  viz.: 
Merger,  Estoppel,  and  Lien ;  of  the  assignable  qualities  of  judg- 
ments, and  of  their  admissibility  as  evidence.  Part  fifth  considers 
^^  proceedings  to  recover  judgments  scire  facias,  and  to  enforce  them 

^1  as  causes  of  action  or  defence,  with  the  rules  of  pleading  apph- 

■^  cable  to  those  proceedings.     The  sixth  part  contains  the  chapters 

on  Relief,  Reversal,  and  Satisfaction ;  showing  for  what  causes  a 
•^**"  judgment  may  be  avoided  in  equity,  what  are  the  effects  of  its 

reversal  by  some  appellate  tribunal,  and  what  are  the  means  and 
circumstances  which  produce  its  satisfaction.  The  seventh  and  last 
part  treats  of  the  different  kinds  of  judgments  and  the  rules  peculiar 
to  each.  And  in  the  author's  preface  to  the  third  edition  he  tells 
us  that  he  has  added  some  twelve  hundred  cases  to  the  authorities 
j  cited,   and   has  increased   the  text  about   one-sixth,   and  in  so 

I  doing  has  treated  some  topics  not  considered  in  the  former  edi- 

tions;  among  which  topics  are:  What  are  Final  Judgments  in 
Criminal  Prosecutions  and  in  Intervention  Cases :  The  Forms  of 
I  Judgments  with  Respect  to  Designating  the  Parties,  and  the  Relief 

Granted  ;  Fraud  and  Perjury  as  Grounds  for  Vacating  Judgments 
on  Motion ;  Merger  Arising  from  Prosecutions  and  Convictions  in 
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linal  Cases;  Set-off  of  One  Judgmeat  Against  Another ;  and 
ntirc  chapter  on  the  Conclusiveness  of  Judgments  when  Ques- 
id  on  Habeas  Corpus;  as  also  giving  due  prominence  to  the 
at  decisions  of  the  Supreme  Court  of  the  United  States  by 
h  judgments,  whether  foreign  or  domestic,  seem  to  remain 
open  to  collateral  attack  on  jurisdictional  ground.  So  that  a 
:  enough  scope  is  taken  by  the  author  in  investigating  the 
;ct.  His  treatment  of  it  seems  to  be  careful  and  thorough, 
gh  exceedingly  compact;  simply  stating  the  law  and  referring 
e  authorities,  and  leaves  little  to  be  desired.  The  index  is 
;r  meagre.  The  execution  of  the  work  is  not  lirst-class,  both 
taper  and  printing  being  poor, 

3pLE$  or  THE  Law  or  Torts;  oa,  Wbokgs  Indeprndemt  of  Con- 
act.  Pint  American,  from  the  Second  Engtiih  Edition.  Bjr  Akthur 
(DERHILL,  M.A.,  of  Lincoln's  Inn,  BarriKei^al-lAtT ;  usiiled  b;  Claude 
M.  Fluuptrb,  of  the  Middle  Temple,  Barrlitsr-U^Law.  With  American 
lei,  by  Nathaniel  C.  Moak,  Counsellor-at-Law.  VoL  i.  Albs.n]',  N. 
:   William  Gould  &  Son.     iS8t. 

lis  valuable  work  is,  as  to  arrangement,  evidently  modelled,  to 
extent  at  least,  on  that  masterly  treatise  of  Stephen's  Digest 
le  Law  of  Evidence.  The  work  is  divided  into  chapters  on 
general  subjects  as  "Injuries  to  Person  or  Property  Caused 
egligence,"  "Private  Nuisances  Affecting  Realty,"  "Malicious 
jcution,"  etc.  Under  each  of  those  chapters  are  generally 
1  definitions  of  the  particular  subjects  therein  treated.  This 
lowed  by  "  Rules,"  embodying  in  condensed  form  the  law  as 
down  by  the  legislature  and  the  courts,  and  under  each  rule 
itatute  or  decisions  from  which  it  is  drawn  are  set  forth  with 
derable  fulness. 

LC  thing  is  apparent  from  this  work  :  that  the  laying  down  of 
of  law  with  minuteness  may  be  carried  too  far.  Law  is  not 
:nce  like  mathematics,  where  absolute  and  unerring  logic  pre- 
,  where  from  axiom  you  proceed  to  theorem,  and  from  theorem 
roposition.  Our  body  of  law  is  the  result  of  ancient  custom 
3f  innumerable  statutes  and  decisions,  more  or  less  contradic- 
;  and  while  rules  irrefragibly  correct  may  be  deduced  from 
,  those  rules  are,  comparatively,  very  limited  in  number,  and 
I  that  limit  is  transcended,  the  rules  have  to  be  explained  and 
Red.  To  put  it  in  another  way :  the  science  of  mathematics 
ithetical,  while  that  of  law  is  analytic.  One  instance  (among 
'  others)  of  rules  that  need  explanation  is  given  in  the  work 
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before   us,  where  (p.  10)  under  the  heading   "Involuntary  In- 
juria," it  is  said  :  "  Where  the  act  or  omission  not  authorized  by 
law  is  committed  involuntarily,  no  action  lies."     This  is  followed 
by  Rule  3,  which  says:  **  No  person  is  legally  responsible  for  any 
act  or  omission  not  attributable  to  active  or  passive  volition  on  his 
part."     To  modify,  and  practically  to  alter  this  rule,  the  author 
proceeds :    "  I  do  not  mean  to  say  that  a  man  who  sins  from  igno- 
rance, and  not   from  malice,  is  thereby  excused.    •     •    *    The 
above,  rule  differently  put,  means,  in  the  language  of  ancient  jus- 
tice, that  no  man  shall  be  excused  of  a  trespass  unless  it  be  judged 
utterly  without  his  fault."     Now,  it  seems  to  us  that  the  rule  thus 
"  differently  put "  is  much  preferable  to  the  rule  as  laid  down  by 
the  author,  because  it  needs  little,  if  any,  explanation.     Of  course 
a  court  may  say,  in  a  case  where  no  question  of  negligence  is  in- 
volved, that  the  wrong  complained  of  was  involuntary  on  the  part 
of  the   defendant,  and  therefore  there  is  no  liability;  and  that 
would  undoubtedly  be  the  correct  law  applicable  to  that  case. 
But  when  the  element  of  negligence  is  superadded,  that  would  not 
be  the  true  rule. 

The  author  apparently  realizes  the  difficulty  of  formulating  rules 
and  definitions,  for,  under  the  head  of  "Definition  of  a  Tort" 
(p.  4),  he  states  that  "a  tort  is  described  in  the  Common-Law 
Procedure  Act,  185a,  as  'a  wrong  independent  of  contract/ 
*  *  *  I  shall  not,  however,  attempt  to  define  what  a  tort  is, 
but  shall  content  myself  with  the  less  scientific  but  more  intelli- 
gible method  of  describing  it  as  follows:  Rule  i.  A  person  com- 
mits a  tort  and  renders  himself  liable  to  an  action  for  damages 
who  "  does  so  and  so. 

But  withal  the  book  is  carefully  written,  and  covers  the  whole 
field  of  the  law  relating  to  torts.  The  American  notes  are  admi- 
rably written  and  arranged  by  Mr.  Moak,  the  portion  relating  to 
Trade-Marks,  Copyrights,  and  Patents  being  written  by  John  T. 
Cook,  Esq.,  who  has  also  done  his  work  well.  A  valuable  feature 
is  the  "Addenda,"  containing  notes  of  cases  on  points  considered 
in  the  main  body  of  the  work,  which  was  published  while  the  work 
was  going  through  the  press. 

W.  R.  W. 

Benjamin's  Chalmers*  Digest  Bills  op  Exchange,  Notes,  and  Checks. 

In  this  work  the  author  has  attempted  to  digest  the  law  of  bills 

of  exchange,  notes,  and  checks,  giving  us  in  compact  headings 
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proposition  of  law  relating  to  them,  and  furnishing  exaniplea, 
explanations  and  exceptions.  The  form  is  much  the  same  as 
^phen  on  Evidence. 

has  not  the  freedom  and  elasticity  of  the  ordinary  way  of 
)g  a  book,  and  in  attempting  greater  precision  in  expression, 
somewhat  the  advantage  of  discussion  of  authorities  by  quo- 
is,  and  giving  the  reasons  which  impel  to  one  or  the  other 

a  practical  business-man  its  arrangement  recommends  it  over 
dinary  law-book,  and  to  a  certain  extent  it  will  prove  accept- 
:o  the  members  of  the  bar.  Whilst  preferring  another  form 
iliag  a  law-book,  I  may  say  that  the  work  seems  well  done, 

0  give  the  state  of  the  law  fairly. 

his  preface,  the  American  editor  says  that  he  has  endeavored 
<rrite  the  work  of  Chalmers  as  he  would  have  written  it  had 
^n  an  American ;  the  articles,  explanations,  etc.,  are  state- 
5  of  the  law  of  America,  giving  the  weight  of  authority  where 
ases  are  in  conflict,  opposing  authorities  being  cited  contra, 
t  important  modifications  or  limitations  are  stated   in   the 

le  execution  of  the  work  has  been  well  attended  to  by  Cal- 
n  &  Co.,  Chicago;   paper^  printing,  and  binding  being  all 

KTS    OP     THB    DiCISIOKS    OF    THE   APPELLATE   COURTS   OP    THE   STATI 

Ilunois.  B;  James  B.  Bkadwbll.  VoL  VIII.  ChiMp):  Chiuco 
gfti  Newt  Coropsajr.     1881. 

le  volume  before  us  contains  an  unusual  number  of  decisions 
nions  against  railway  companies  for  injuries  to  persons  and 
erty.  Among  them  we  note  the  following  as  the  more  im- 
int:  — 

Chicago  and  North-Western  Railway  Com|iany  v.  Taylor  (p. 

it  is  held,  under  the  statute  making  railway  companies  liable 
ijuries  to  stock  when  they  do  not  fence  their  tracks  or  keep 

1  in  repair,  that  a  recovery  can  be  had  only  when  the  engines  or 
come  in  contact  with  the  stock,  and  not  when  they  are  fright- 
by  the  cars  and  run  into  a  briilge  or  culveri  and  are  injured, 
in  the  absence  of  proof  of  negligence  on  the  part  of  the  owner 
e  stock,  the  railway  company,  after  its  agent  discovers  a  horse 
s  track,  is  only  bound  to  the  use  of  onlinary  care  in  so  run- 
its  train  as  not  to  cause  injury,  and  the  burden  of  proof  as  to 
of  care,  or  proof  of  injury,  rests  with  the  owner.     The  en- 
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gineer  is  not  obliged  to  stop  his  train  and  send  a  man  oat  to  pre- 
vent the  horse  from  injuring  himself. 

In  Chicago,  Burlington,  and  Quincy  Railroad  Company  v.  Avery 
(p.  133  ),  it  is  held  that  a  plaintiff  who  is  guilty  of  negligence  con- 
tributing only  in  a  slight  degree  to  the  injury  may  recover  if  the 
defendant  has  been  guilty  of  gross  negligence;  but,  in  such 
case,  the  terms  "slight"  and  **  gross"  should  be  used  in  every 
instruction  which  attempts  to  lay  down  the  rule.  And  the  term 
"  want  of  ordinary  care,"  used  in  an  instruction  upon  the  rule  of 
comparative  negligence,  is  not  equivalent  to  "gross  negligence." 
So,  if  a  railway  company  permits  a  car  to  be  run  into  its  yard  in  a 
damaged  and  dangerous  condition  for  so  many  consecutive  days 
that,  in  the  exercise  of  a  high  degree  of  care,  it  might  have  known 
of  its  dangerous  condition  in  time  to  avoid  injury,  and  if  its 
duties  in  this  respect  are  neglected,  it  will  be  liable  to  an  employee 
for  injuries  thereby  sustained,  although  the  car  is  owned  by  another 
company,  whose  duty  it  is  to  repair  it. 

Chicago  and  Alton  Railroad  Company  v,  Robinson  (p.  140)  de- 
cides that  it  is  the  duty  of  a  person  approaching  a  railroad-crossing 
to  look  carefully  for  approaching  trains,  although  the  signals  re- 
quired by  law  are  not  given,  and  an  omission  of  this  precaution 
constitutes  gross  negligence.  In  actions  of  this  nature  the  law 
does  not  presume  that  either  party  has  been  guilty  of  negligence; 
and  plaintiff  must  prove  that  he  was  exercising  reasonable  care  at 
the  time  of  the  injury,  and  that  it  was  the  result  of  negligence  on 
the  part  of  defendant.  And  defendant  is  only  required  to  disprove 
the  acts  of  negligence  sought  to  be  established. 

Indianapolis  and  St.  Louis  Railroad  Company  v,  Jurey  (p.  160) 
holds  that  the  liability  of  a  carrier  as  to  animals  differs  from  its 
liability  as  to  inanimate  property,  in  that  in  the  former  case  the 
carrier  is  bound  to  furnish  cars  of  sufficient  strength  and  skilful 
employees,  and  to  exercise  that  degree  of  care  which  the  nature  of 
the  property  requires,  but  is  not  an  insurer  of  animals  against  in- 
juries or  death  occasioned  by  their  nature,  which  could  not  have 
been  prevented  by  foresight  or  vigilance. 

In  Garland  v.  Chicago  and  North-Western  Railway  Company 
(p.  571  ),  it  is  held  to  be  culpable  negligence  for  a  person  to  cross 
a  railroad  track  without  looking  in  every  direction  in  which  the  rails 
run,  to  make  sure  that  the  road  is  clear.  .  And  the  running  of  a 
train  at  a  high  rate  of  speed  is  not,  of  itself,  a  reckless  or  wanton 
disregard  of  the  safety  of  the  public,  or  a  wilful  attempt  to  injure 
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iff,  especiidly  where  it  does  not  appear  that  there  was  any 
mce  limiting  the  rate  of  speed. 

sc  decisions  serve  to  itlustnte  the  tendcraess  which  has  been 
rable  both  in  the  Supreme  and  Appellate  Courts  of  Illinois, 
me  years  past,  toward  railway  companies  in  actions  for  per- 
injuries.  It  is  rarely  the  case  that  a  judgment  of  this  nature 
med  in  Illinois ;  and  while  many  such  judgments  arc  doubtless 
ed  for  manifest  error  in  the  court  below,  yet  the  frequency  of 
reversals  can  hardly  be  attributed  to  this  cause  alone.  A 
icy  so  uniformly  in  the  direction  of  reversal  in  this  class  of 
s  is,  to  say  the  least,  phenomenal. 
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Thb  present  number  of  the  Southern,  we  suppose,  finds  our  retders  again 
at  their  posts,  and  engaged  in  their  profession.  Most  of  them,  we  hope,  have 
had  that  reward  to  which  the  really  laborious  lawyer  looks  forward  —  t  gen- 
uine vacation,  in  which  little  work  has  been  done  or  attempted.  It  was  our 
good  fortune  to  pass  much  of  the  last  two  months  in  the  restful  climate  of 
Middle  Park,  Colorado.  If  elsewhere  —  on  the  sea-shore,  or  among  the  moun- 
tains of  two  continents  —  there  is  a  spot  where  sun,  soil,  scenery,  air,  water, 
climate,  everything,  so  freely  conduce  to  that  thorough  rest  of  body  and  mind 
which  underlies  all  true  recreation,  certainly  much  travel  for  many  years  past 
has  not  enabled  us  to  find  it  Middle  Park  lies  in  the  heart  of  the  Rocky 
Mountains,  over  eight  thousand  feet  above  the  sea,  walled  in  by  monn tains 
eleven  thousand  to  fourteen  thousand  feet  high,  from  whose  summits  the  snow 
never  wholly  disappears.  It  is  the  only  one  of  the  three  great  parks  whose 
waters  follow  the  sun  to  the  Pacific.  Its  climate  partakes  of  that  of  the 
western  slope  of  the  continent  No  wonder  it  was  christened  Grand  County. 
It  has  not  felt  the  blight  of  the  "prospector's"  step;  its  streams  flash  only 
with  the  gold  of  the  trout ;  deer  and  elk  still  hide  in  its  recesses  and  fatten'on 
its  rich  grasses ;  and  on  the  green  slopes  the  grouse  lead  lives  innocent  oi 
apprehension.  The  atmospheric  effects  of  sun  and  shower  are  quite  too  gor- 
geous for  description  in  our  prosaic  columns,  or  for  reproduction  by  the  artist. 
Those  only  who  have  seen  the  originals  would  believe  in  the  fidelity  of  true 
copies.  Cramped  or  enfeebled  lungs,  filled  to  their  utmost  tension  with  the 
rare,  pure  atmosphere  of  the  mountains,  expacd  to  their  full  normal  propor- 
tions, and  are  both  soothed  and  invigorated.  There  are  no  hot  days;  the 
nights  are  always  cool,  and  at  that  elevation  in  the  dry  air  the  cold  itself  is  not 
chilling  or  unpleasant  With  all  these  attractions,  the  park  is  not  well  enough 
known  to  be  overrun  with  travellers.  Yet  it  is  readily  accessible.  The  Atchi- 
son, Topeka,  and  Santa  Fe  Railroad,  always  well  managed  and  thorottghly 
comfortable,  affords  by  far  the  most  pleasant  route  to  Denver;  and  thence  by 
rail  up  the  historic  Qear  Creek  Canyon  fifty  miles,  to  Georgetown*  is  an  easy 
journey,  every  moment  amid  the  finest  of  mountain  scenery.  From  Geo^g^ 
town  a  good  stage-road  leads  over  Bertherd's  Pass  (eleven  thousand  feet  high) 
twenty-five  miles  to  Fraser,  or  Cozer's  Ranch,  where  the  park  fairly  opens.  He 
who,  like  ourselves,  is  fortunate  enough  to  find  lodgings  at  the  ranch  and  a 
seat  at  Mrs.  Cozer's  table  will,  if  wise,  seek  no  further.  There  we  found  all 
the  substantial  comforts  of  home  and  all  the  best  gifts  of  the  mountains, 
whether  of  health  or  pleasure.  The  vital  spark  that  does  not  rekindle  there 
miist  be  dim  indeed.  Doubtless  all  this  seems  a  strong  and  enthusiastic  praise; 
really,  it  is  an  understatement  of  the  fitness  of  this  toyal  park  for  a  summer 
resort  of  the  overworked  and  brain-weary  lawyers.     Such  of  our  friends  as  re- 
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th«e  wordi,  and  leit  them  next  summer,  will  verify  all  we  have  laid, 
their  thmki  for  the  information  here  given. 

:iiriaaslj  tignificanl  of  the  dullneii  of  the  "heated  term  to  find  our 
ei,  weeklj'  and  monthly,  to  ladljr  "  padded  "  with  tfftit  jeiti,  copied 
and  CMC*  long  since  reported  and  digeiled.  Even  the  scisiors  have 
Kantf  harvest  —  straw  rather  than  graio. 

reihing  contrMt  it  the  manly  announeemeat  of  the  Nonh-Wesiera 
r,  that  there  wu  no  iime  for  three  wedu,  becaote  they  were  ap  with 
ts. 

decisioni  in  patent  and  admiralty  cases  turning  on  questions  of  mere 
been  left  —  where  alone  they  belong  —  to  the  parties  in  interest,  the 
Reporter  would  have  been  every  whit  ks  useful  and  acceptable,  if 
umber  or  two  of  that  valuable  journal  had  been  omitted  for  want  of 

^BST  ViaciNiA  Lawyu  "  tends  ui  a  brief  pftmphlet  calling  attention  to 
s  abuse  by  the  Supreme  Court  of  thai  State  of  tbtir  proper  foncliont, 
r  neglect  to  serve  the  real  ncedi  of  the  bar  and  people.  A  few  de- 
af enonnont  length,  in  cases  unimportant  in  principle  and  in  the 
involved,  comber  the  report!,  while  the  docket  lag*  Ux  behind  and 
Lifler  beyond  measure.  At  fiu-  a*  we  have  observed,  hit  complaintt 
founded.  The  dedtioni  themtelvei  indicate  much  careless  use  rather 
:it>ars  than  of  the  pen ;  and,  notoriootly,  the* reports  have  little  or  no 
re  force  in  other  courts.  But  tbii  is  a  frierance  the  State  bar  can 
ly  remedy,  if  they  attempt  it  with  the  persistent  courage  which  becomes 
»^on.  We  regret  thit  pamphleteer  lacked  the  nerve  to  put  his  name 
ark. 

>e  V.  Cayuga  Lake  Railroad  Company  (Fed.  Rep.,  No.  8,  Vol.  8), 
latchford,  in  the  United  States  Circuit  Court  for  the  Northern  District 
York,  laid  down  the  doctrine  that  a  promissory  note  of  a  corporation 
D  be  such  a  note,  under  the  act  of  Congress  of  March  3,  187J,  because 
orate  seal  was  merely  superadded  to  the  signature,  but  not  referred  to 
>dy  of  the  instmoienL  Our  doubt  of  the  toundness  of  that  ruling  6nds 
«nt  in  Auerbach  v.  Le  Sueur  Mill  Company  (N.  W.  Rep.,  Nos.  18  and 
9),  where  the  Supreme  Court  of  Minnesota  distinctly  holds  that  such 
instrument   it  a  promittory  note.     The  latter  is  plainly  tbe  better 
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Administration.'—  Final  decree  — Bill  of  review — Acquiescence  ofpartin.'- 
In  a  suit  for  tbe  administration  of  an  estate,  a  decree  which  setik'S  the 
principles  of  the  case,  distributes  the  whole  property  to  the  parties  entitleti. 
and  directs  the  payment  of  the  costs,  leaving  nothing  to  be  done  in  thecau<«, 
is  a  final  decree,  though  it  may  possibly  become  necessaiy  to  report  to 
measures  to  enforce  it.  On  a  bill  to  review  a  decree  on  the  ground  of  errors 
io  law,  the  errors  must  be  such  as  appear  on  the  face  of  the  decrees,  ordors, 
and  proceedings  in  the  cause,  arising  on  facts  either  admitted  by  the  ple^^- 
ings  or  stated  as  facts  in  the  decrees.  If  the  decree  was  interlocutor}',  f^'^ 
the  bill  treated  as  a  petition  for  rehearing,  after  the  long  acauiescence  of  tbe 
parties  in  the  decrees  settling  the  questions  in  the  cause,  ana  all  the  circun)- 
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stance!  of  tbe  case,  a  rehearingBbould  not  be  mnted.  —  Bawlings'  Szecu- 
tor  9.  RawUngs,  Sup.  Ct.  App.  Va.,  Va.  L.  J.,  August,  1881. 

Cfatm«  allowed  ujUhin  two  ytan  are  to  he  paid  pro  rata  in  each  elase.  — 

Under  the  statute  relating  to  the  settlement  of  estates,  the  administrator  is 
required  to  pay  the  claims  allowed  within  two  years,  according  to  their  das- 
siocation,  and  when  the  estate  is  insufficient  to  pay  the  whole  of  the  demands, 
the  demands  in  any  one  class  shall  be  paidjaro  rata,  without  regard  to  the  date 
of  allowance,  if  within  the  two  years.  When,  at  tbe  end  of  the  first  year,  a 
diridend  is  made  as  to  the  claims  then  allowed  in  the  seventh  class,  after 
which,  and  within  the  two  years,  other  demands  are  allowed,  the  latter  must 
be  p«id  an  equal  per  cent  with  the  first  before  they  can  share  in  tbe  second 
distribution,  so  as  to  place  all  creditors  in  the  same  class  proving  their  de- 
mands upon  an  eqnal  rooting. — Dunlap  v.  McGhee,  Sup.  Gt  HI.,  Im.  Adv.> 
July  19, 1881. 

—  Claim  not  preeented  for  allowance  —  Waiver,  — In  an  action  against  an 
administrator,  tbe  objection  that  the  claim  sued  on  was  not  presented  for 
allowance  before  the  action  was  brou^^ht,  is  waived  where  the  administrator 
ioina  iaaue  and  goes  to  trial  on  the  validity  of  the  claim  without  objection.  — 
Pepper  «.  Sldwell,  Admr.,  Sup.  Ct  Ohio,  Ohio  L.  J.,  September  8, 1881. 

See  Bihis  and  Notbs;  Contkact;  Ezxcutobs. 

Aduibaltt.  —  Carter-party  —  Delay  —  Diarkarge  of  cargo, —  It  was  agreed 
by  the  charter-party  that  the  vessel  chartered  should  proceed  without  delay 
m>m  a  foreiepn  port,  where  she  then  was,  to  Baltimore,  to  enter  upon  the 
charter.  Hetdf  that  the  vessel's  stay  at  the  foreign  port  to  discnarge  a 
cargo  (there  being  no  intimation  that  she  had  a  cargo  to  discharge  there) 
was  an  unnecessary  delay,  and  a  breach  of  the  contract  between  the  parties 
sufficient  to  annul  it^Antola  v.  Oill,  U.  S.  Cir.  CU  Dist  Md.,  Bep., 
July  20.  1881. 

JuriadicHon  —  Petition  for  HmUation  of  owner*  e  liaHlity, — The  casual- 
ties or  losses  of  different  voyages  cannot  be  aggregated  when  a  final  catas- 
trophe ensues,  and  all  the  losers. be  cited  in  to  share  in  what  bas  been  saved 
from  shipwreck,  together  with  the  pending  freight,  and  have  a  decree  entered 
exonerating  the  owners  from  personal  nability.  Each  voyage  which  the 
ship  makes  must  be  treated  as  a  separate  venture,  involving  ito  own  partic- 
ular hazards,  losses,  and  earnings.    Tbis  court  has  jurisdiction  to  entertalli  Ik 

..  petition  by  tbe  owner  of  a  vessel  for  an  apportionment  of  his  interest  among 
the  several  sufferers,  and  for  a  limitation  of  his  liability,  even  though  no 
suit  has  been  brought  at  the  time  the  petition  was  filed.  —  In  re  The  Alpena, 
U.  S.  Dist  Ct  North.  Dist  111.,  Ch.  Leg.  N.,  July  28,  1881 ;  Lit  Bev.  Bee., 
August  1, 1881 ;  Fed.  Bep.,  September  6, 1881. 

Suspention  of  navigation  —  Rights  of  deck-hands,  —  A  packet  shipped 

hands  at  Cincinnati  and  other  points  above,  in  Ohio,  Kentucky,  and  West 
Vir^ginia,  and  proceeded  to  Pittsburg;  and  there  the  hands  were  put  off  tbe 
boat,  tbe  river  having  then'  frozen  over,  and  navigation  by  reason  of  ice  re- 
maining suspended  ror  eight  days.  Held,  that  the  boat  sbould  either  have 
kept  the  hands  on  board  and  furnished  tiiem  with  food  until  navigation  was 
reeumed,  or  provided  them  with  means  to  reach  their  points  of  shipment; 
and  that  the  nands  were  entitled  to  a  decree  for  travelling  costs  and  expenses, 
as  of  the  date  of  their  discharge,  from  Pittsbui^  to  their  several  ports  of 
shipment,  by  the  ordinary  routes  of  travel  then  open,  and  also  wages  at  the 
contract  rate  during  the  time  required  to  reach  said  points.  —  Doyle  v.  The 
Steamer  Hudson,  uT  S.  Dist  Ct  West  Dist  Pa.,  Ch.  Leg  N.,  July  16, 1881 ; 
Cin.  L.  BuL,  August  15,  1881. 

^^^  General  average  —  Deck  cargo — Jettiaon  —  Cuttom^  Evidence,  —  As  a 
rule,  the  jettison  of  a  deck  cargo  will  not  entitle  its  owners  to  a  contribution 
in  general  average  from  the  owners  of  cargo  stowed  below  deck;  but  where, 
in  pursuance  of  a  general  custom  of  the  trade,  to  which,  the  special  kind  of 
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careo  belongs,  the  vessels  engaged  in  its  transportation  are  loaded  partly  on 
deck  and  partly  under  deck,  and  the  deck  cargo  is  necessariij  sacrificed  for 
the  safety  of  the  rest,  the  general  cargo  may  be  subjected  to  contribution. 
The  burden  of  proof  of  a  custom  is  on  the  party  alleging  it.  —  Wood  r. 
Phoenix  Ins.  Co.,  U.  S.  Cir.  CU  East  Dist  Pa.,  Kep.,  August  24,  1881. 

AssioxMKNT.  — Purchase  of  poods  by  ctssignee'— Right  of  debtor  iojrrefercrti' 
itor.  —  After  a  sale  of  goods  fairly  made  by  an  assignee,  he  may,  if  he  see« 
fit,  repurchase  them  for  his  own  private  use  and  benefit.  A  debtor,  even 
when  in  failing  circumstances,  has  the  right  to  pa}*^  the  bona  fide  demand  of 
one  of  his  creditors  to  the  exclusion  of  others.  — Lioinger  v.  Baymond,  Sup. 
Ct.  Neb.,  N.  W.  Rep.,  July  28,  1881. 

— —  By  firm  —  One  member  paying  in  full  —  Right  of  creditor,  —  Where  the 
members  of  a  firm  make  an  assignment,  for  the  benfit  of  creditors,  of  their 
individual  and  copartnership  estate,  and  the  individual  estate  of  one  of  the 
copartners  is  more  than  sufficient  to  pay  his  individual  indebtedness,  the  in- 
dividual creditor  has  the  right  to  claim  his  debt  and  the  damages,  by  war  of 
interest,  which  he  has  sustained  by  reason  of  non-payment  at  maturity,  up 
to  the  time  of  the  distribution.  —  In  re  William  D.  ohipman.  Assignee  of 
Duncan,  Sherman  dk  Co.,  N.  T.  Com.  Pleas,  Daily  Reg.,  July  29,  188L 

Fraudulent  conveyances. — Defendants,   who  were   partners   and  ioint 

debtors,  and  were  insolvent,  conveyed  each  his  individual  real  estate,  witnout 
actual  consideration  being  paid,  and  then  made  a  general  aasignment  for  the 
benefit  of  creditors.  Hela^  that  though  the  assignment  is  valid,  the  con* 
▼eyances  are  fraudulent  and  void,  and  cannot  be  upheld  as  made  to  provide 
for  debts  of  the  grantors.  ^-  Royer  Wheel  Co.  v.  Yielding,  Sup.  Ct.  N.  T^ 
Daily  Reg.,  August  15,  18S1. 

—See  BvmnrcB;  iMSUBAKcni  (Ltrx);  Mxohakec'b  Liek;  Pabtkxiship. 

Attacbmekt. —  Unripe  grovjing  crop  —  Lien — Subsequent  mortgage  vitA 
notice.  —  An  unripe  growing  crop  or  grain  is  property,  and  as  such  is  tuhject 
to  attachment,  and  mav  be  attached  in  the  same  manner  as  is  personal 
property  not  capable  of  manual  delivery.  The  lien  of  an  attachment  on  a 
growing  crop i  operates  against  a  subsequent  mortgage  with  notice  of  the 
writ  —  Raveiftas  v.  Green,  Sup.  Ct.  Cal.,  Rep.,  July  H,  1881. 

-«— See  Trruk 

Attobnkt.  —  Lien  for  services,  —  Knapp,  after  failing  through  other  attomeyr» 
employed  Monell  as  attorney  to  prosecute  a  claim  against  the  city.  After 
K.'s  death,  pending  the  proceedings,  M.  continued  to  act  as  coonsef  for  Jane 
Knapp,  his  widow  and  executrix,  in  the  contest  over  K.'s  will  and  in  the 
pending  actions.  The  suits  failing,  M.,  after  having  given  the  matter  his 
personal  attention  through  the  sessions  of  1875-6-7,  procured  legislation  «t 
Alban}^  and  an  award  from  the  commission  created  oy  the  bill  for  the  full 
amount  of  the  claim,  of  which  the  comptroller  paid  $6,781.85,  a  balance 
being  retained  to  meet  claims  against  the  testator.  During  his  employment, 
M.  had  received  nothing  for  his  services,  or  to  reinburse  him  for  moaeys  ex- 
pended ;  and  besides,  had  from  time  to  time  advanced  moneys  to  the  executrix 
out  of  his  own  pocket.  She,  in  1879,  petitioned  the  court  to  compel  M.  u>  pay 
over  to  her  $4,000  which  he  had  retained  for  his  services.  Her  application 
was  denied,  on  the  report  of  a  referee  that  $4,000  was  reasonable  compensa- 
tion for  the  services.  The  General  Term  reversed  the  order,  and  directed 
M.  to  pay  the  executrix  $1,600.  Helti,  on  M.*s  appeal,  that  the  right  of  an 
attorney  lo  a  lien  upon  moneys  received  by  him  on  his  client's  behalf  in  the 
course  of  his  employment,  wliich  comes  to  us  super  antiquas  vias,  is  in  its 
origin  the  same  as  the  lien  which  exists  in  favor  of  those  who  have  bestoved 
labor  and  service  upon  property  in  its  repair,  improvement,  or  preservs- 
tion.  —  In  re  Application  of  Jane  Knapp,  Bxrx.,  Ct  App.  N.  T.,  Daily  Reg.. 
July  11,  1881 ;  Alb.  L.  J.,  July  80.  1881. 

Bailmknt.  —  See  Contracv. 
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KBOFTOT.  —  Chmpotition  iettlen%€nt  —  Nnc  ymmut  to  pay.  —  A  oompoiU 
n  io  fa«nkruptcv,  full;  parfomMd,  U  not  *  volnntar;  aUcburg*  by  act  of 
B  credilon,  >uid  •  new  promise  \>j  the  debtor  to  paj  the  residua  of  th« 
bt  ftboTB  what  ifaa  paid  iq  the  com  position  u  upon  lufflcient  oonsiderft- 
n.  —  HiKin.  c.  Dale.  Sup.  OL  Minn..  N.  W.  Rep.,  July  28.  1881. 
»  AMI)  NoT»i,  —  Bofta  fidt  j)ureha*tt  —  Fraud  in  extcaUon  —  Mattrial 
'■traiuM  —  MMurandwm  ttftrtd  from  twit.  —  Wbere  a  ne^tUble  note 
MM  Into  the  huid*  of  a  Aona  fiiU  holdsT  fot  value  before  maturity,  tlie 
ikar  cannot  eaeajM  liability  b^thowiof  that  he  nai  induced  to  sign  the 
ta  by  fraud  affecting  ita  execution.  Where  anegotiable  note  is  Enateriaily 
area  after  execution,  it  is  not  valid,  even  in  the  handi  of  a  bona  fid*  pur- 
aaer  for  value  before  maturity.  Where  there  is  a  memoranduni  or  eoDtraet 
ittanupon  the  same  paper,  qualifying  the  tarmi  of  anegotiable  promissory 
te.  and  aucb  memorandum  or  contract  is  severed,  the  note  is  tberebr  ma- 
rially  altered.  —  Scofield  d.  Ford,  Bup.  Ot,  Iowa,  Rep.,  August  IT,  ISBl. 

SAowing  attobUe  indortemenl  to  be  eondittOTial — Aut/ioriis  Io  eoUeei 
U  —  aifl  — AdTninUtralian.  —  It  is  competent  to  show  that  a  note  wai 
loned  and  delivered  to  be  beld  by  the  indonee  as  collateral  security,  and 
t  absolutely.  Authority  to  collect  a  note  does  not  include  authority  to 
?•  it  away  as  wortbleaa.  Auxiliary  administration  may  be  granted,  al- 
ough  no  administrator  has  been  appointed  in  the  place  of  tbe  domicile  of 
e  deceased.  —  Wood  v.  Mathews,  Sup.  Ct.  Mo.,  Kep.,  August  17,  1881. 

CbtutrfaraMcM  —  IimoetiU  holder.  —  Wbere  a  nego^able  promiseory  nola 
anirned  before  maturity,  tbe  fact  that  the  price  paid  was  only  about  one- 
klf  of  the  face  value,  there  being  evidence  to  show  that  the  payee  did  not 
osider  the  maker  good,  is  not  sulScient  to  put  the  purchaser  on  inquiry  u 

the  coniideration. — Cannon  s.  Uanfleld,  Sup.  Ct.  Neb.,  Wis.  Leg.  N., 
iptember  8,  1881. 

'  Non-ntgotiabU  paper  —  Dtftnee.  — The  maker  of  non-negotiable  paper 
ay  defeat  recovery  on  it  in  the  hands  of  a  third  party,  to  whom  it  bH  been 
signed  for  a  valuable  coniideration,  by  setting  up  the  want  of  consldera- 
]n  or  an  equitable  condition  when  it  was  in  the  hand*  of  tbe  payee. — 
'etter  v.  KUey,  Sup.  Ct.  Pa.,  Leg.  Adv.,  July  10,  1881. 
-  Slinulation  at  to  payment  at  partieular  bank  —  Failure  of  koldtr  to  pr^ 
nt  it  lAere  —  Depotit  of  money  in  the  bank  by  the  maker  a  bar  io  attii  by  the 
•Ider  upon  tuigeguenl  failure  of  the  bank,  —  A  negotiable  note  was  payable 
.  a  bank,  and  on  the  day  it  fell  due  the  maker  went  to  the  bank,  and  not 
idiite  the  note,  made  a  special  deposit  of  tha  amount  to  pay  it.  The  bank 
iled  before  the  holder  presented  the  note,  and  he  then  brought  suit  against 
e  maker.  Held,  that  tbe  deposit  was  a  good  payment,  and  tbe  plaintiff 
luld  not  recover.  —  Horan  b.  Laiier,  Sup.  Ct-  Iowa,  Am.  L.  Beg.,  August, 
LSI. 

Prauntption  from  poaietaian  —  When  pretumplion  eeaaa  as  againtt  real 


tgotiable  note  ia  not  prima  facie  evidence  of  o 

a  true  owner  is  maiie  ouL    The  presumption  then  ia   that  the  title  and 

^ht  of  possession  is  with  the  original  owner,  and  the  burden  is  on  the 

aimant  toihow  that  his  present  possession  is  rightful  —  Oaoo  0.  HcCar- 

ly's  Administrator,  Cu  App.  Ky.,  Rep.,  July  27,1881. 

-  Promietory  note — Flaee  of  payment  —  Presentment    for   pavmerU    to 

large  indoratr.  — A  promiasory  note  was  dated  at  Grand  Island,  Vebraska, 

lede  payable  at ,  and  had   beneath  the  sienature  of  the  maker  the 

orda.  "Danebrog,  Howard  Co."  In  an  action  by  the  indorsee  against  the 
.doner:  held,  on  demurrer  to  the  petition,  that  the  allegations  of  de- 
land  at  tbe  bantn  at  Urand  Island,  and  that  the  defendant  bad  no  residence 
■  place  of  business  there,  there  being  no  allegation  that  the  maker  bad 
seconded,  or  that  inquiry  had  been  made  at  Danebroe,  were  insufficient  to 
sanre  the  indoraer.  —  Nicholson  e.  Barnes,  Sup.  Ot.  Keb.,  N.  W.  Sep.,  July 

\  mi. 
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Bills  and  Notes  —  Continued. 

—  National  banks  —  Usury  —  S&ries  of  renewals  —  Forfeiture  of  legal  in- 
terest, — In  an  action  by  a  national  bans  on  a  promissorj  note,  which  \s  the 
last  of  a  series  of  renewals,  a  defeudant  cannot  set  oif  osnrious  interest  paid 
by  him  to  the  bank  on  the  said  note  or  on  eariier  ones  of  the  series.  Where, 
in  a  series  of  notes,  illegal  interest  has  been  chai^ged  up  to  a  certain  djit«, 
and  included  in  the  principal  of  new  notes,  and  after  that  date  le^  interest 
only  has  been  charged  thereon,  the  taint  of  usury  still  inheres  in  the  trans- 
action, and  a  national  bank  cannot  recover  even  the  legal  interest,  «ince 
under  the  statute  the  interest-bearing  quality  of  the  note  is  destroyed.  — 
Farmers'  and  Mechanics'  National  &nk  o.  Uoagland,  U.  S.  Gir.  Ct  West. 
Dist  Pa.,  Kep.,  July  13,  1881. 

— r—  See  Contract  ;  Cobpobationb. 

Bonds.  —  Constitutionality  of  statute^  question  for  court  —  Clerical  omismn 
in  bill — Authoriti/  {in  Illinois)  of  superoisor  and  clerk  to  issue  bonds  ^ 
Voters  —  Coupons.  —  The  question  whether  an  alleged  statute  was  duly  and 
constitutionully  passed  is  a  question  of  law  for  the  court,  not  of  fsct  for  a 
jury.  The  fact  that  during  some  of  the  stages  of  the  passaee  of  a  bill 
through  the  two  branches  or  a  legislature  a  word  was  omitted  m>m  its  title, 
the  bill  retaining  its  number  all  the  time,  does  not  vitiate  the  bill,  such  an 
omission  being  a  mere  clerical  error.  Under  Illinois  law  the  supervisor  and 
clerk  of  the  township  are  the  proper  corporate  authorities  to  subscribe  to 
railroad  stock  and  issue  bonds  therefor.  The  word  '*  inhabitants,"  in  an 
act  requiring  the  question  of  subscribing  to  railroad  stock  to  be  submitted 
to  the  "inhabitants"  of  the  township,  construed  to  mean  "voters."  Pre- 
vious demand  at  the  place  where  they  are  made  payable  is  not  neces&nry 
before  suing  on  coupons.  Coupons  when  severed  from  their  bonds  are  nec,'0- 
tiable,  and  bear  interest  from  the  date  of  their  payment  —  Town  of  Walnut 
t;.  Wade,  U.  S.  Sup.  Ct.,  Morr.  Trans.,  vol.  2,  No.  6. 

Chanoe  of  Venue.  —  Discretion  of  trial  judge  — Fads  and  dreumstanus 
available  to  trial  judge,  — To  justify  the  removal  of  a  cause  on  the  ground 
that  an  impartial  trial  cannot  be  had  in  a  given  county,  the  court  or  presid- 
ing iudge  must  be  convinced  that  there  is  good  reason  for  believing  such  to 
be  the  fact.  The  granting  or  refusing  to  grant  an  application  for  such  re- 
moval rests  in  the  sound  discretion  of  the  trial  Judge,  and  his  action  will  not 
be  disturbed  by  this  court  except  where  there  has  been  a  manifest  abuse  of 
discretion.  In  passing  upon  such  application,  the  trial  jud?e  may  avail 
himself  of  facts  and  circumstances  coming  to  his  knowledge  and  observation 
during  the  progress  of  the  cause.  —  Ross  v.  Hanchett,  Sup.  Ct.  Wis.,  Wis 
Leg.  N.,  July  21,  1881 ;  N.  W.  Rep.,  July  30,  1881. 

Common  Cabbieb.  —  Liability  of  carrier  —  Damages — Pleading -^  Prac- 
tiee,  —  It  is  well  settled  that  in  order  to  lay  a  basis  for  greater  daraa^efl 
against  the  carrier,  for  damages  or  non-delivery  of  property  shipped,  than 
the  difference  in  vulue  when  shipped  and  when  the  ^oods  are  received  or 
lost,  the  plaintiff  must  allege  sucn  special  facts  as  will  render  the  carrier 
amenable  to  damages  above  the  general  rule,  according  to  the  nature  of  the 
case.  —  Galveston,  Houston,  and  Henderson  R.  Co.  v.  Bell,  Coou  App. 
Texas,  Texas  L.  J.,  August  3,  1881. 

—  Liability  of  common  carrier  —  Delay  —  Rule  of  damages  —  Agency.  — 
Where  property  is  placed  in  the  hands  of  a  public  carrier  for  shipment,  and 
is  unreasonably  delayed,  it  is  universally  accepted,  as  a  general  rule,  that  the 
measure  of  damages  is  the  difference  between  the  market  value  of  the  prop- 
erty when  it  should  have  arrived  and  the  market  value  when  deliverea.  If 
the  shipper  desires  the  transportation  of  his  property  to  be  hastened,  and  in- 
forms the  carrier  of  that  fact,  if  the  carrier  accepts  the  propeKy  for  tmns- 
f)ortation,  and  delay  the  same  so  that  the  shipper  coula  not  deliver  at  the 
time  contracted,  then  the  above  rule  would  not  oe  the  measure  of  damages 
In  such  case  the  carrier  is  liable  for  whatever  the  owner  had  lost  by  reiison  of 
the  failure  to  deliver  in  time.    The  consignor  can  select  hb  agent,  and  when 
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oir  Cabkii  ■ — OonUniMd. 

1  agent  leoeiTM  the  property  it  b  olear  tbtt  the  orriar'i  raiponftbilitT 
em.  Tha  fkct  that  the  agent  ii  klao  ths  ageat  at  the  oerriet  doei  not 
at  the  queation,  for  when  Iw  recaivea  the  property  be  thveafter  hold)  It 
tia  agent  of  the  coiwiKoor.  —  Hotuton  Mid  Texas  Central  R,  Co.  v,  Hoge, 
a.  A.pp.  Taxaa,  Tern  L.  J.,  Angu»t2l,  1881. 

tfpotuibiliig  fin-  handUny.  —  A  carrier  is  regpon^ble  for  proper  care  in 
ling  a  veMol  —  nothing  more.  Where  merchAodite  U  pieced  In  unsafe 
ilmftT  to  other  part»  of  a  cargo  (chemicals)  which  were  certain  to  ir^ura 
t  luch  a  dittance,  the  carrier  is  responsible.  —  Brownuig  Bros.r.  Ship 
Patrick,  lat.  Rev.  Bee,  August  22, 1881. 

^ntwre  and  duly  ~~  DuermutatioH  aa  to  raU*  —  BaUroad  armpatty 
aging  in  «zpraM  buimcMt.  —  A  railroad  company  is  a  ;uan-public 
poration,  and  U  bound  by  the  law  regulating  the  powers  and  duties  of 
imon  oarrien  of  penon  or  property.  It  is  the  duty  af  a  railroad  com~ 
J  to  receire  and  carry  goodi  for  all  persons  alike,  without  injurious 
ximination  as  to  rates  or  term«.  When  a  railroad  company  aog^ea  in 
express  business,  it  must  do  m  on  terms  of  perfect  equiuity  with  all 
er  express  oompaniea.  —  Soutlwm  Express  Co.  v.  Ueniphu,  etc,  R.  Co., 
S.  Cir.  Ol  East  DisL  Ark.,  Rep.,  August  IT,  1881 ;  Cent.  L.  J.,  July  29, 

Jee  CORPOKATIONS, 

mBATioN.  —  See  HosroAax. 

Law.  —  Slatule  —  Obligation    of    eonlraet  —  Change    of 

brt-emeat  of  a  right  o:  _,  „        -     „ 

ivided  a  remedy  remniaa,  without  any  substantial  restriction,  and  the 
itract  is  not  thereby  impaired.  A  statute  abolishing  imprisonment  for 
It  as  a  remedy  does  not  impair  the  obligation  of  the  contract  upon  which 

debt  arises.  —  Viall  D.  Penniman,  U.  3.  Sup.  Ct,  Sep.,  July  18,  1881. 
Ex  pottfiieto  lata  —  Rttlaraiion  of  the  Siattt't  i-ighi  to  prottcuit  tfiv  it 
barrid  ay  the  Statutt  of  Limitations.  —  A  statute  reviTini;  the  State's 
ht  to  prosecute  for  an  offence  after  prosecution  has  been  barred  by  the 
itute  of  Limitations,  is  unconstitutional  and  void.  —  Hoore  d.  The  State, 

Errors  and  App,  N.  J.,  Cent.  L.  J.,  July  29,  1881. 
"UfFT. — See  GnABi>u.N  Axn  Ward. 

■KACT. —  Water  company  —  LiabUity  for  damagtt  by  lire  —  Inttrat  of 
<f  in  property.  —  The  Ciraon  Water  Company  entered  into  a  contract  to 
nub  Carson  City  with  water  to  extinguish  fires,  etc  Plaintiff's  property 
s  destroyed  by  fire  through  the  failure  of  the  water  company  to  perform 
contract,  iteld,  that  be  had  no  right  of  action  for  damages  against  the 
ter  company.  The  city  did  not  nave  such  an  interest  in  the  property 
itroyed  as  to  giTe  it  a  right  of  action  against  the  water  company  for  its 
a.  —Ferris  n.  Carson  Water  Co.,  Sup.  CL  Nov.,  Rep.,  July  20,  1^1. 
TUlt  pagaing  to  aloeki  and  bondt  —  Tender —  Psr/brmnncs  —  JUJuaal  to 
•.ept — Defenet.  —  The  complainant  purchased  from  defendant  certain 
ires  of  atock  and  corporate  bonds.  Then  was  a  partial  delivery,  default 
to  tha  remainder,  demand  and  tender  of  payment,  and  this  suit  to  compel 
I  tranifer.  During  Its  pendency  the  parties  agreed  that  the  remainder  of 
I  stock  and  bonds  should  be  delivered  and  accepted  (except  two  bond*  for 
lich  compensation  in  money  was  to  be  paid),  but  at  the  agreed  time  com- 
linnnt  rarused  to  accept,  on  the  ground  that  the  bonds  did  not  answer  the 
Kriplion  of  the  anginal  contract.  The  defendant  then  pleaded  tatider  of 
rformance  under  the  new  afjreemenL    It  appeared  tbat  the  bonds  a — 


it  the  property 
it  the  lei>d*r  i 


under  the  teoond  ^reement  was  valid,  and  wa*  all  that  tha 


n 


ir*^' 


5S8  DIGEST  OP  RSCENT  GASES. 

Contract  —  Continued. 

defendant  could  do  under  the  first  contract;  that  although  the  tender  was 
good,  the  first  contract  waa  not  abandoned  by  refusal  to  accept,  nor  was 
defendant  discharged  thereby  from  the  obligation  to  perform  on  complain- 
ant's demand ;  and  that  such  tender  was  a  complete  defence  to  this  action.  — 
Treat  v,  Richardson,  Sup.  Ct.  of  Errors  Conn.,  Rep.,  July  27, 1881. 

Default  of  both  parties  ^Waiver -^  Tender.  ^Whare,  on  the  dav  fixed 

for  the  performance  of  mutual  stipulations  in  a  contract,  both  parties  were 
in  default,  the  default  of  each  was  a  waiver  of  the  default  of  the  other,  and 
either,  by  tendering  performance  of  his  stipulation  in  a  reasonable  time, 
might  enforce  the  performance  of  the  contract  against  the  other.  —  Brown 
V.  Slee,  U.  S.  Sup.  Ct,  Morr.  Trans.,  vol.  2,  No.  6. 

Statute  of  Frauds  —  Auctioneer's  memorandum  —  Assent  of  purchaser." 

Where  the  sale  is  by  public  auction,  the  memorandum  of  the  auctioneer, 
required  by  the  Statute  of  Frauds,  must  contain  all  the  essentials  of  the  con- 
tract, and  to  bind  the  purchaser  must  be  made  contemporaneously  with  the 
sale.  Where  the  sale  is  by  public  auction,  a  memorandum  ma'de  bv  the 
vendor's  agent  to  sell  the  property,  made  after  the  sale,  and  not  assented  to 
bv  the  purchaser,  will  not  bind  him,  and  the  sale  is  within  the  Statute  of 
Frauds.—  Bamber  r.  Savage,  Sup.  Ct.  Wis.,  Rep.,  July  20,  1881. 

Parol  license  to  build  track  revocable  at  pleasure. -^FlsAniift  owned  land. 

and  by  parol  gave  permission  to  the  defendant  to  build  a  railroad  track  on 
it  The  defendant  built  a  track,  and  used  and  controlled  it  for  several  veai^. 
Held^  that  such  an  entry  upon  and  occupancy  of  land  does  not  entitle  defend- 
ant to  hold  the  premises  permanently  against  the  plaintiflT;  that  in  law  this 
was  simply  a  parol  license  to  enter  upon  and  occupy  premises  for  an  indefi- 
nite time,  and  could  be  revoked  at  the  will  of  the  plaintiflT;  that  after  revo- 
cation and  notice  an  action  of  forcible  detainer  would  lie. — Wiggins  Fenr 
Co.  V.  St  Louis  National  Stock- Yards,  Cir.  Ct  St  Clair  County,  III.,  Cb. 
Leg.  N..  July  80,  1881 ;  Leg.  Adv.,  August  2,  1881. 

Misrepresentations  —.  Rescission  of  contract  —  Knowledge  —  Note  —  Dt- 


fence. — Misrepresentations  made  by  the  payee  of  a  note,  for  the  purpose  of 
inducing  the  payor  to  purchase  mining  stock  of  no  value,  the  latter  believ- 
ing the  representations  to  be  true,  in  connection  with  an  offer  by  the  pavee, 
within  a  reasonable  time  to  rescind  the  contract  by  tendering  the  stock 'and 
demanding  his  note,  constitutes  a  perfect  defence  to  an  action  upon  the 
note.  — Bank  of  Woodland  v,  Hiatt,  Sup.  Ct  CaL,  Pac.  Coast  L.  J.,  Julv9, 
188L  ' 

—  Future  delivery  of  ^rain  — What  must  appear —Gaming  transaction. — 
To  uphold  a  contract  m  writing  for  the  sale  and  deliverv  of  grain  at  a  future 
day,  for  a  price  certain,  it  must  aflSrmatively  and  satisfactorily  appear  that 
it  was  made  with  an  actual  view  to  the  delivery  and  receipt  of  the  grain,  and 
not  as  a  cover  for  a  gambling  transaction.  Where  some  of  the  transaction* 
between  the  parties  which  enter  into  the  consideration  of  a  note  and  mort- 

gugeare  mere  gaming  transactions,  they  render  the  whole  security  void.— 
arnard  v.  Backhaus,  Sup.  Ct  Wis.,  N.  W.  Rep.,  July  23,  1881:  Wis.  Leg. 
N.,  July  28,  1881.  f*        J     ^  ^  s 

—  Sale  of  railway  stock  not  ovoned  by  seller — Agreement  to  settle  diferenes 
between  purchase  and  selling  price. — A  contract  for  sale  of  railway  §li>oif 
which  the  seller  does  not  own.  nor  intend  to  own,  the  intention  being  to 
account  for  the  difference  between  the  purchase  price  and  the  market  price 
at  date  fixed  for  delivery,  is  a  wagering  contract,  and  invalid,  — Smith  r. 
Thomas,  Sup.  Ct  Pa.,  Alb.  L.  J.,  July  28,  1881;  Cent  L.  J.,  July  IS, 
1881. 

—  Whether  bailment  or  sale —  Sale  and  delivery  of  fumiturt  on  instalmenU, 
vendor  reserving  right  of  property -^  Bights  of  bona  fide  purchaser  fi\-m 
vendee.^  A  delivery  of  personal  property  on  credit,  at  stipulated  prices,  to 
be  paid  for  by  instalnwnts,  under  a  written  agreement  that  the  goods  shall 
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nuCT  —  Continued. 

main  the  property  of  the  Tendor  until  paid  for,  ii  a  ule,  not  a  bnilmBot; 
d  a  bona  fide  purcbaaer  ftvira  the  vendee,  without  notfce  of  the  agreement, 
hei  a  irooa  title  a«  BiniinBt  the  vendor.  —  Stadtfeld  c.  Huntsman.  Sup.  CL 
>.,  W.  M.  a,  July  U,  leSI ;  Alb.  L.  J.,  Beplember  8,  1881. 

Parol  eentraei  aiih  adminitlraior — Pureha*t  of  landa  of  vUettatt  — 
ziian  to  rtamtr  monty  not  maintaiaabU,  uA«n  —  Affirmance  of  eon- 
%ei.  —  Where  a  pertj  makes  a  parol  contract  with  an  ajminlitrator  for  the 
irehaae  of  certam  lands  left  by  hi*  intestate,  and  thereupon  entere  Into 
leseeiion,  and  takes  therefhim  a  large  portion  of  the  pine  timber  and  con- 
:rts  the  same  to  his  own  use,  and  then  gives  hii  note  fbr  the  amount  of  the 
ircbase  price,  and  takes  from  the  administrator  his  receipt  tberefor,  io 
]icb  it  is  recited  that  the  payment  of  the  note  should  be  in  mil  of  the  pur- 
lase-money  of  the  land,  and  that  a  deed  of  the  same  would  be  made  M  soon 

keave  tberefor  could  be  obtained  from  the  Probate  Court,  and  iub*e- 
lently  such  note  was  paid,  an  action  cannot  be  maintained  to  recover  back 
e  money  10  paid  by  one  who  still  retains  possession  of  the  land  and  hag 
It  offered  to  pay  back  the  value  of  the  timber  so  taken,  and  where  thera 
IS  been  no  demand  or  refusal  of  a  conveyance.  In  such  case,  the  plaintiff 
nnot  affirm  the  contract  so  far  as  to  relain  possession  of  the  land  and  the 
ails  of  the  lumber  taken  therefrom,  and  disaffirm  it  so  far  as  to  get  back 
e  purchase-money  paid.  —  Hyillpn.  French,  Sup.  Ct  Wis.,  Wis.  Leg.  N., 
ily  21,  1881. 

Validity  —  Made  on  Sunday  —  lUfltvia A  contract  made  and  concluded 

I  Sunday  cannot  be  enforcra  by  action.  The  parties  ezchaiiKed  horses  on 
inday.  Afterwards  A.  went  to  B.'s  stable,  in  bis  ibsence,  and  returned  the 
irse  received  from  B.  and  took  away  the  hone  he  had  given  B.  B.  brought 
plevin  for  the  horse.  Held,  that  Ifae  action  was  well  supported  bv  B.'i 
leeeasion  of  the  bone,  independent  of  the  contract  of  eichaDse,  whicb  wm 
>id.  —  Kinney  p.  HcDermott,  Sup,  Ct  Iowa,  Bep.,  July  20,  luSl. 

Taehnical  teorde  -^  OinMiruction.  — In  tbe  construction  of  a  contract  by  a 
rr,  the;  should  be  instructed  that  when  words  have  acquired  an  exact  and 
chnical  meaning  in  any  trade  or  business,  and  are  used  in  a  contract  relat- 
g  thereto,  prima  facie,  they  are  to  be  construed  in  the  meaning  or  sense 
bich  they  have  acquired  in  that  business ;  nnd  merely  leaving  it  to  the  jur^ 

find  tbe  sense  in  which  they  were  used,  without  stating  presumption,  is 

roneous Houghton  0.  Watertown  Fire  Ins.  Uo.,  Sup.  Jud.  Ct   Mass., 

ap.,  July  20,  1861. 

'  To  force  riie  in  mhtat  market —  Void  and  againlt  public  potiey.  —  A  con- 
act  to  force  a  flctitioua  and  unnatural  rise  in  the  wheat  market  is  against 
iblic  policy  and  void,  and  an  action  to  recover  for  advances  of  money  made 

pursuance  of  such  contract  is  not  maintainable.  — Raymond  v.  Leavitt, 
ip.  Ct.  Mich.,  Alb.  L.  J.,  August  20,  18S1 ;  Bep.,  September  T,  1881. 
-  Condition  precedent  —  Fruit  delivery.  —  By  the  terms  of  a  contract,  de- 
ndant  engaged  to  take  and  pa;  for  all  the  fruit  raited  by  plaintiff,  at  a 
liform  rale  per  pound  delivered  at  the  worksof  defendant,  plaintiff  engag- 
g  to  deliver  the  fruit  in  good  condition.  Held,  the  delivery  of  all  the 
uit  referred  to  in  the  contract  was  not  a  condition  precedent  to  plaintiff's 
;ht  to  recover  snv  money,  but  that  for  each  lot  furnished  and  accepted  by 
ifendant,  plaintiff  was  entitled  to  receive  i\a  value  at  the  rate  flied  in  the 
ntract. — Verskamp  v.  Hurlbut  Canning  and  Drying  Co.,  Sup,  CL  Cal., 
ac  Coast  L.  J.,  August  18, 1881. 
'See  InBHSAHca  (Lin);  MiHca  ahd  HwiKa;  Practici;  Salb. 

■  eoTporaiio 
thai  tbe  li 

inveyed  "are  actually  the  propeKy"  of  the  grantor,  and  that  the  grantor 

"  "a  good  right  to  sell  nna  convey  the  lame,"  runs  with  the  land.     Agentt 

count;  can  sell  only  the  title  and  interest  of  the  county,  however  the 
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GOVYSTANCS  —  OontiQued. 

proceeds  of  the  sale  m«  to  be  applied.  A  ooyenant  ia,a  deed  of  eonTeytikee 
It  to  be  read  in  connectioo  with  the  temiB  of  the  daed»  and  must  be  oon&ned 
to  the  obvious  scope  and  extent  of  the  deed  and  the  lands  thereby  ooaveved.  — 
Hall  t>.  Scott  County,  U.  8.  Cir.  Ct  East  DisU  Mo.,  Rep.,  July  27,  ifel. 

—-Description  in -^ Boundary  ltn«.^Wherea  grant  refen  to  the  western 
boundary  line  of  a  well-known  location,  as  shown  by  a  chart  filed  with  it,  that 
description  is  sufficient,  althou^  the  beandary  may  not  have  been  actuallr 
new.  A  mere  tentative  runnmg  of  a  line  is  not  such  a  settlement  of  the 
boundary  as  prevents  the  owners  from  claiming  beyond  it,  and  does  not 
authorize  the  State  to  make  another  grant  of  the  tract  cut  off  bvsuch  line.— 
Bartlett  Land  and  Lumber  Co.  ».  Saimders,  U.  S.  Sup.  Gu,  'Morr.  Trans., 
▼ol.  2,  No.  6. 

See  Dexd;  Ejectmknt;  Equity;  Praitd;  Minks  and  Mdong. 

CovYUiQBT,-- Copyright  in  title —  Novel  in  weekly  parts  —  Fomur  book  of 
same  title,-— The  plaintiff  published  a  story  called  •* Splendid  Misery,"  in 
parts,  in  a  weekly  serial,  which  whs  duly  registered.  The  defendjint  subse- 
quently published  a  novel  under  the  same  title  in  parts,  which  came  out  in  a 
weekly  newspaper.  It  was  proved  that  in  1801  was  published  a  novel  under 
the  same  name.  There  was  no  evidence  that  the  author  of  the  storv  pub- 
lished in  the  plaintiff's  serial  had  invented  the  title  ''Splendid  MiseW,"  or 
that  he  had  not  himself  copied  it  Held,  that  the  plaintiff  had  no  copvriirbt 
in  the  title  "Splendid  Miserv;"  that  the  want  of  evidence  as  to  invention  by 
the  author,  of  the  title  of  the  plaintiff's  story  would  itself  have  been  su&'- 
cient  to  disentitle  the  plaintiff  to  relief.  — Dicks©.  Yates.  Ene.  Ct  App..  Cb. 
Leg.  N.,  August  6,  1881.  ^  ^^ 

Corporations. -— iVb<«  given  by — Defective  corporate  organisation  no  de- 
fence, —-Where  a  corporation  that  could  be  legally  organized  has  attempted  in 
good  faith  to  organize,  and  ^ven  its  negotiable  paper,  it  cannot  when  sued 
thereon,  set  up  as  a  defence  its  defective  organization.  Where,  after  giving 
a  promissory  note  in  its  corporate  name,  a  corporation  discovered  defect  in 
its  organization,  and  thereupon  was  dissolved,  and  a  new  corporation  organ- 
ized under  a  different  name:  held,  that  the  creditors  could  not  be  deprived 
by  the  dissolution  from  following  up  and  looking  to  the  old  organization  for 

gayment    Evidence  of  indorsements  held  sufficient  —  Empire  Man.  Co.  r. 
tewart  Sup.  Ct  Mich.,  N.  W.  Kep.,  July  16, 1881. 

Promoters  of—  When  they  occupy  fiduciary  relations  towards  stockholders— 

Fraud  —  Equity— Pleading  —  Misjoinder  —  MulHfariousncss  —  When  objec- 
tion for^  properly  taken,  —  Any  number  of  men   who   are   the  owners  of 
iip»^«  "^  property  may  form  an  association  with  others,  and  sell  that  property  to  the 

association  at  an  agreed  price,  no  matter  what  it  may  originallv  have  cost, 
provided  there  be  no  fraudulent  representation  made  by  the  vendors  to  their 
associates.  There  is  no  confidential  relation  between  the  parties,  and  they 
deal  at  arm's  length  with  each  other.  Where  several  complainants  hhve 
each  a  separate  cause  of  action  a^inst  one  or  another  of  several  defendant*, 
on  the  ground  of  misrepresentations  made  by  the  several  defendants  to  the 
several  complainants,  with  reference  to  a  common  enterprise,  and  the  cir- 
cumstances of  each  several  misrepresentation  differ,  and  there  is  an  asce^ 
tained  legal  measure  of  damages  applicable  to  each,  the  proper  remedy  is  an 
action  at  law  by  each  person  injured  against  each  person  who  injured  him. 
A  bill  in  equity  filed  by  all  so  injured  against  all  who  injured  them,  to 
enforce  their  rights,  is  multifarious,  and  defective  for  misjoinder  of  parties. 
Objections  to  it  on  this  ground,  however,  if  not  made  until  after  final  hear- 
ing, are  probably  too  late.  — Lungren  t>.  Pennell,  Pennell's  Appeal,  Harper's 
Appeal,  Sup.  Ct  Pa.,  W.  N.  G.,  August  18,  1881. 

Liability  of  telephone  companies  operating  also  as  transfer  oompame^.— 

A  telephone  company  is  governed  by  the  same 'principles  of  law  ss  are 
applicable  to  common  carriers.  Its  employment  is  public,  and  must  treat 
all  the  public  alike.    The  defendant,  having  under  its  charter  dual  powers,— 
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■  ot  *  talaphoDe  comrany  mod  r  transrareampan^,  — U  treated  m  two  par- 

i  or  eorpoTklioDi.    That  plaintiff  ii  a  oompeutor  oC  defendant  in   th« 

_- > ^^^  ijjjgj  jjjjj  jualify  a  raruul  of  facilities  to  plaintiff  ia 

Dthar  powar.  — Ky.  L.  J.,  September,  1881. 
AabilUy  of  stoe/tJu>ldeit~-AuiM3matu  —  Jitm«dw  o/ ercrftfar.  —  Stock- 
len  of  mining  corporation!  ornniEsd  under  tbe  Coda  of  Caliloniia 
irrsd  no  liability  sz  tantratiu,  eiUier  ezpraw  or  implied,  to  pay  in,  eitber 
the  protecution  of  the  enterpriie  or  tbe  payment  of  the  debt*  of  the 
ipany,  tbe  nominal  par  value  of  their  iharea.  Unleaa  luch  atockboiden 
e  lubicribed  (or  itock,  or  are  tbe  lucceMon  of  siiblcribeis,  aMeumentt 
«d  on  them  can  only  b«  enforced  by  the  aale  of  tbeir  ifaaraa.  SacL  849 
the  Civil  Code  does  not  create  any  personal  liability  for  asMBimenta, 
es*  from  the  termi  of  the  itoclt holder'!  lubscription  such  liability  wai 
Liired.  The  remedj'  of  the  creditor  agninit  tbe  elockholder  peraonally  it 
ited  and  defined  by  sect.  322  of  the  Code.  — In  re  South  Mountain  Con- 
d«tad  Mining  Co.,  IT.  8.  Diit.  Ct  CaL,  Fac.  CoattL.  J_  Jul;  16,  [861. 
Liabiliiy  of  direetori  for  brtaek  of  tnuit  —  RtlatioBa  of  poliey-AoUiera 
[  liiriclora.  — Where  plaintifTi,  «uing  ne  pollcy-bolden  of  the  defendant 
poration,  seek  lo  call  the  directors  of  the  company  to  account  for  various 
aches  of  trust,  whereby  the  cumpanv's  Hssets  are  claimed  to  he  WHSted 
1  wrorgfully  misappropriated,  and  ask  for  a  receiver  and  an  accountlne ; 
i,  tbRt  no  trust  was  created  or  now  exisu  between  the  plaintiffs  and  tSe 
endant  corporation  and  ita  directors.  Tbe  plaititifFk'  alleged  claim  being 
IS  reduced  to  mere  creditors  of  the  defendant  corporation,  which  is  solvent 
I  able  to  meet  all  its  obligations,  they  can  only  obtaia  relief  as  judgment 
ditora.  -t  Bewle;  v.  Equitable  Life  Ins.  Co.,  8up.  Ct  N.  Y.,  Daily  Reg., 
ly  22.  1881. 
Liability    tm   tubaeription   i 

ore  prttenlalion.  —  Defends _ _..    . 

>ital  slock  of  the  plaintiff,  of  the  par  value  of  S60  each,  and  e 
rck  for  ten  per  cent  of  the  amount  of  tbe  subscription ;  but  before  the 
ick  was  presented  for  payment  it  was  countermanded  by  the  delendant. 
Id,  that  no  binding  subscription  was  made  by  defendant  for  the  stock  of 
I  company,  because  of  his  failure  to  make  the  cash  payment  of  ten  per 
it  required  by  the  statute  before  the  subscription  itself  could  be  received 
the  commissioners.  — Eicelsior  Grain-Binding  Co.  n.  SUyner,  Sup.  CL 
Y_  Daily  Beg.,  July  28,  1881. 

Liability  of  iloekAoldert.  —  Where  defendants  subscribed  and  agreed  to 
r  certain  sums  of  money  towards  the  increased  capital  stock  of  a  corpora- 
n,  with  the  understanding  that  they  were  to  receive  stock  therefor  at  66J 
its  on  the  dollar,  and  unoer  this  arrangement  certificates  were  delivered  to 
■m:  /uld,  that  the  assignee  in  bankruptcy  of  the  corporation  might  still 
lect  the  remaining  one-third  of  the  par  value  of  the  stock  for  the  benefit 
ditors.  — Plinn,  Assignee,  c.  Bxgley,  U.  S.  Dist.  Ct  KasL  Dist.  Mich..  Fed. 
p.,  July  26,  1881. 
See  UoRTGAOi  (Cbattbl). 

I  aut  in  Federal  court  of  anolhtr  State  —  Indemnity 
bt  rtcooered  back.  —  An  organised  county  In  the  State 
right  lo  sue  and  he  sued,  etc,  under  the  laws  of  that 
I  and  maintain  a  suit  in  this  court  to  recover  property, 
b  it  has  been  wrongfully  deprived.  Money  deposited 
indemnify  him  against  loss  or  liability  on  an  appeal^ 
al  case  can  be  recovered  hack  after  the  liabilitv  has 
1  such  bond,  and  such  a  deposit  can  in  no  sense  be  regardea  as  a 
bv  the  county.  —  Marion  Oounty  v.  Hclntrrei  Sup.  Ct  CoU  CoL 
ip.,  July,  1B81. 
iitok'b  Bill. — See  Judomint. 


BepT' 


n 


tr' 


59^  DIGEST  OF  RECENT  CASES. 

Criminal  Law.  —  Bad  spelling  —  Verdict — FligM  —  TnHmony  im  rehuiUl  - 
Presence  of  defendant  at  the  trial-- Record  on  appeal— New  trial  — Bill  of 
exceptions, —Bfid  spelling  will  not  vitiate  a  verdict  A  verdict,  "We,  the 
jury,  find  the  defendances  guilty  as  charged  in  the  inditsement,'*  sufficiently 
shows  that  the  juiy  found  tne  defendants  guilty  as  charged  in  the  indictment. 
Evidence  having  been  introduced  b^  the  prosecution  tending  to  show  flight 

-  by  defendant,  the  defence  having  introduced  testimony  to  the  effect  that 
defendant  voluntarily  surrendered  himself  into  custody:  held,  proper  evi- 
dence in  rebuttal  that  defendant  hid  himself  in  his  house,  and  upon  discov- 
ery by  the  oflScers  gave  himself  up.  That  a  defendant  was  present  during 
the  trial  of  a  felony  is  a  matter  constituting  no  part  of  the  record  required 
to  be  sent  up  to  the  appellate  court  The  absence  of  a  defendant  pending 
the  trial  of  a  felony  is  ground  for  new  trial,  and  the  objection  must  be  pre- 
sented to  the  appellate  court  by  bill  of  exceptions  to  the  ortler  denving  the 
new  triaL— -The  People  r.  Sepulveda,  Sap.  Ot  Cal.,  Pac  Coast  L.  J.,  July 

a,   loo  la 

— -  Larceny — Evidence  —  Possession  of  stolen  property  —  Perjury,  —  Posses- 
sion of  stolen  property,  in  the  absence  of  evidence  sufficient  to  convict,  is  no 
evidence  of  guilt  But  when  unexplained,  and  immediately  following  the 
time  when  the  property  was  stolen,  and  supported  by  other  circumstancea 
and  other  evidence  tending  to  show  guilt,  it  is  a  strong  circumstance  tending 
to  show  guilt  It  is  not  error  to  charge  a  jurv  that  if  they  believe  that  the 
defendant  or  other  witness  has  wilfully  testified  falsely  in  regard  to  a  materiftl 
fact,  they  are  at  liberty  to  discard  the  testimony  of  the  witness  from  the 
case.  — The  People  v.  Ah  Sing,  Sup.  Ct  Cal.,  Rep.,  July  18,  1881. 

Juror —  Witness  —  Standing  mute  —  Entry  of  plea.  —  Where  a  person 

arraigned  upon  a  criminal  information  stands  mute  and  refuses  to  plead,  the 
Circuit  Court  has  power  to  enter  a  plea  of  not  guilty,  and  to  proceed  to  try 
hina  upon  the  information.  A  juror  is  not  incompetent  because  he  hssk 
prejudice  solely  arising  from  the  fact  of  the  defendant's  being  engaged  in  a 
business  prohibited  by  law.  Where  testimony  is  given  by  a  partv  under  cir- 
cumstances calculated  to  create  a  strong  biak,  the  jurv  is  not  "necewftrily 
bound  to  believe  the  witness,  even  thoiigh  he  is  otherwise  unimpeached.  — 
United  States  v.  BoTger,  U.  S.  Cir.  Ct  &)uth.  Dist  N.  Y.,  Rep.,  August  8, 
1881. 

— -  Evidence — Continuance  —  Action  by  father  for^hauchery  of  dauafUfr 
maintainable  upon  what  —  Master  and  seroant  —  Damages,  compensatory 
and  punitoi-y  —  Admission  of  evidence.  —  A  witness  cannot  be  compelled  to 
testify  to  his  own  criminality,  and  it  is  not  error  to  refUse  a  continuance  for 
the  absence  of  such  a  witness.  An  action  by  a  father  for  debauching  his 
daughter  is  maintainable,  not  upon  the  relation  of  parent  and  child,  but 
solely  upon  that  of  master  and  servant  Although  the  loss  of  service  is  the 
technical  foundation  of  the  action,  yet  when  the  relation  of  the  parties  and 
right  to  the  service  is  proved,  substantial  damages  may  be  allowed,  not  or.lv 
by  way  of  compensation  to  the  plaintiff;  but  also  as  a  punishment  of  the 
defendant  In  such  action  it  is  not  error  to  admit  evidence  of  the  defend- 
ant's pecuniary  circumstances,  nor  that  the  intercourse  was  bad  bv  force.— 
Lavery  v,  Crooke,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  July  21,  1881.       ' 

— ;-  Forgery  —  Signing  own  name  as  attorney  without  authority,  —  Where  one 
signs  an  instrument  with  his  own  name,  claiming  it  on  the  face  of  the  instru- 
ment to  be  per  procuration  of  the  party  claimea  to  be  represented,  the  act  is 
not  forgery,  but  merely  a  false  assumption  of  authority.  —  The  State  t.  Wil- 
son, Sup.  Ct  Minn.,  Rep.,  July  20,  1881. 

Statements  of  prisoners  inter  se  as  to  homicide --Whai  the  State  m\ai 

prove.  —  When  the  prisoners  have  made  statements  after  the  homicide,  in 
^''*^»<V*  ^*>«r«*o»  the  jury  should  consider  all  that  each  said  when  toother; 
and  what  one  said  cannot  be  used  against  another,  unless  assented  to  or 
acquiesced  in  by  the  other.  While  each  is  entitled  to  what  he  said  for  him- 
self, if  true,  the  Sute  is  entitled  to  anything  he  said  against  himself;  in  snr 
conversation  proved  by  the  State.    The  latter  ie  protumptively  true,  while 
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the  Jury  may  believe  or  dUbelieve  the  former,  accordingly  aa  it  is  shown  to 
be  true  or  false  by  the  evidence.  In  cases  of  homicide,  it  devolves  upon 
the  State  to  prove  wilfulness,  deliberation,  premeditation,  and  malice  afore- 
thoufbt;  all  these  are  necessary  to  constitute  murder  in  the  first  degree. 
But  these  need  not  be  proved  by  direct  evidence ;  they  may  be  deduced  trom 
all  the  facts  and  circumstances  attending  the  killing.  Malice  is  a  condition 
of  the  mind,  and  premeditation  and  wilfulness  are  acts  or  operations  of  the 
mind,  to  be  establisned  by  proof  of  physical  facts  indicating  that  such  mental 
conditions  existed,  or  that  such  mental  operations  occurr^.  —  The  State  v. 
Talbott,  Sup.  CU  Mo.,  Rep.,  July  20,  1881. 

^  OoHniraey  ^-  JU^jwfuibiliiy  for  unforeaeen  komieide  eommUied  in  further' 
ance  of  original  iU$tgn,  —  Where  the  accused  was  present  and  committed 
the  erime  vrith  his  own  hands,  or  aided  and  abetted  another  in  its  commis- 
8ion»  he  will  be  considered  as  having  expressly  assented  thereto.  So,  where 
he  has  entered  into  a  conspiracy  with  others  to  commit  a  felony  or  other 
crime,  he  must  be  presumed  to  have  understood  the  consequence  which 
might  reasonably  be  expeoted  to  flow  fh>m  carrying  into  eifect  the  purposes 
of  the  unlawful  combination,  and  also  to  have  assented  to  the  doin^  of  what- 
ever would  reaaonably  or  probably  be  necessary  to  accomplish  the  objects 
of  the  conspiracy,  even  to  tne  taking  of  life.  If  the  accused  nas  not  expietsly 
assented  to  the  commission  of  the  crime  which  results  from  attempting  to 
cany  into  effect  the  purposes  of  the  conspiracy,  and  the  unlawful  enterprise 
was  not  of  such  character  as  would  probably  mvolve  the  necessity  of  takine 
life  in  carrying  it  into  execution,  then  there  can  be  no  implied  assent*  and 
oonsequently  no  criminal  liability  for  the  resulting  crime.  If  the  unlawful 
act  agreed  to  be  done  is  dan^rous  or  homicidal  in  its  character,  or  if  its 
aooomplishmeot  will  necessanly  or  probably  require  the  use  of  force  and 
violence,  which  may  result  in  the  taking  of  life  unlawfully,  every  party  to 
each  af^reement  will  be  held  criminally  liable  for  whatever  any  of  his  oo- 
oonaplrators  may  do  in  fhrtheranoe  of  the  common  design,  whether  he  is 
preeent  or  not.  ^Lamb  v.  The  People,  Sup.  Ot  UL,  (^n.  L.  Bui.,  July  26, 

1881. 

Perjury  —  Bxira^udieial  oath.  —  A  person  cannot  be  indicted  for  perjury 

for  an  extra-iudicial  oath.  No  law  reouires  exceptions  to  bail  in  error  to  be 
awom  to,  ana,  therefore,  even  if  the  affidavit  is  false,  an  indictment  does  not 
lie.  — Linn  v.  The  Commonwealth,  Sup.  Ot.  Pa.,  Lejg.  Adv.,  August  9,  1881. 

Murder — Eneouraging  or  pereuading  to — Newepaver  article — 24  f^  t5 

Viet,,  e,  100,  eeet,  ^  —  The  defendant  wrote  and  published  an  article  in  a 
newspaper  in  London,  which  was  sold  to  the  puolic  and  also  circulated 
among  subscribers,  which  article  the  Jury  founa  was  intended  to,  and  did 
encouraee  persons  to  murder  foreign  potentates,  and  that  such  encourage- 
ment ara  endeavoring  to  persuade  was  the  natural  and  reasonable  effect  of 
the  article.  Held,  that  the  defendant  was  guilty  of  a  misdemeanor,  within 
aecU  4  of  the  24  &  26  Vict,  c  100. — Begina  v.  Most,  Grown  Cases  Beserved, 
Ch.  Leg.  N.,  August  27, 1881. 

^—  Speedy  trial  —  Habeas  eorpue,  —  A  person  charged  with  crime  is  entitled 
to  speedy  trial ;  and  where  there  is  a  term  of  court  passes  at.  which  a  trial 
mignt  be  had,  and  the  prosecution  had  not  exercised  a  fair  and  reasonable 
diligence  in  preparing  for  trial,  and  the  cause  was  continued,  such  a  delay 
is  a  denial  of  tne  right  of  the  prisoner  to  a  spctedy  trial,  and  he  is,  upon  ap- 
plication, entitled  to  be  discharged  fh>m  custody. — ^In  re  Fox,  Sup.  Ct  Mont., 
West  Jur.,  August,  1881. 

CuaTOMg. — See  Admiralty. 

Dahaosb.  —  8uU  agaimet  mayor  and  eiig  council — Ae^uieeecnce  in  injury  — 
Proof  neeeeeary  to  rebut,  —  In  order  to  maintain  suit  against  the  mayor 
and  city  council  to  recover  damages  for  injury  done  by  allesed  wrong- 
ful delay,  default,  and  negligence  in  the  matter  of  opening  ana  condemn- 
ing a  street,  the  plaintiff  must  show  that  be  has  not  tacitly  and  voluntarily 
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Dam  aqxs  —  Continued. 

acquiesced  in  the  delay*    The  presumption  of  such  acquieseenoe  od  bis 
part  must  he  rehutted  hy  proof  of  remonstrance  or  complaint  to  the  proper 
authorities  of  the  city.  — Mayor  and  City  of  Baltimore  o.  Black,  Ct  App. 
.  Md.,  Md.  L.  Bee.,  July  80,  1881. 

—  Telegraph  company  — Damages  for  failure  to  deliver  message  —  Injury  to 
feelings.  —  Injury  to  feelings  resulting  fW)m  disappointment  at  not  bein^ 
present  at  relative's  funeral,  caused  hy  neglect  of  telegraph  company  in  fniiinz 
to  deliver  message,  constitutes  general  damages,  recuverahle  under  a  genenu 
averment  of  damages.  —  Sokelle  v.  Western  Union  Tel.  Co.,  Com.  App. 
Texas,  Texas  L.  J.,  August  3,  1881. 

''^^Infringement  of  patent  —  Measure  of  damages  —  Burden  of  prcoA^ 
When  a  patent  is  for  an  improvement  upon  a  machine,  the  damftgW  for  ui 
infringement  are  confined  to  the  profits  made  hy  the  use  of  the  iroprovemeot 
only,  and  not  hy  the  manufacture  of  the  whole  machine.  The  burden  of 
proof  in  such  case  is  on  the  complainant,  and  he  must^  hy  evidence, 
show  the  value  of  thepatented  improvement  in  the  defendant's  machine.— 
Calkins  v.  Bertrand,  U.  S.  Cir.  Ct  North.  Dist  HI.,  Ch.  Leg.  N.,  July  16, 
1881. 

See  Common  Carrier  ;  Fraud  ;  Libel  ;  Malicious  Prosecutiok. 

Dekd.'^  Description  —  Sufficiency  of,  —  The  following  description  in  s  deed 
held  sufficient :  *'  One  hundred  acres  known  in  the  division  as  part  of  that 


lot  having  the  original  lines  of  the  league  for  its  northern  and  southern 
houndaries  and  adjoining  on  the  east  the  lot  ^^  ^''  "  t««^«  -  lUoU-o, 
Com.  App.  Texas,  Texas  L.  J.,  July  27,  1881. 


Tenancy  hy  curtesy —  Orant  to  wife  for  life^  with  remainder  to  children,^ 

In  an  estate  slanted  to  A.,  the  wife  of  B.,  for  life,  with  remainder  to  ber 
children  by  B.,  no  tenancy  hy  curtesy  will  accrue  to  B.  — Beecher  v.  Hicb, 
Sup.  Ct.  Tenn.,  Rep.,  July  27,  1881. 

Cancellation  of  deed — Fraudulent  representations  —  Power  of  agent -^ 
Liability  of  principal  —  Contract,  —  An  action  of  deceit  cannot  be  brougiit 
against  a  principal  for  the  fraudulent  representations  of  his  agent,  unless  be 
has  impliedly  authorized  him  to  make  the  representations.  Where  «  deed 
is  not  invalid  for  fraud  in  its  execution  and  delivery,  it  must  be  deemed  to 
1^^  speak  the  real  intent  of  the  grantor,  as  therein  recited,  for  the  purposes  of  a 

^B  conveyance  of  the  right;  nor  will  parol  evidence  he  allowed  to  contrAdict 

'J^  or  vary  it,  so  as  to  impugn  or  affect  tne  grantor's  acknowledgment  of  a  valu- 

able consideration.  —  Houston  and  Texas  Central  R.  Co.  v.  Kinney,  Com. 
^  App.  Texas,  Texas  L.  J.,  July  20,  1881. 

*^  Acknowledgment  —  Parol  evidence  to  vnpeaeh, — An  apparently  freesnd 

habitual  signature  to  a  mortgage  by  a  married  woman,  the  acknowledgment 
of  which  was  duly  attested,  cannot  be  impeached  hy  the  testimony  of  the 
widow  that  she  had  been  compelled,  bv  the  application  of  physical  force,  by 
her  husband  directing  her  arm  and  hand,  to  make  the  signature,  and  that 
the  ofiScial  certifying  to  the  acknowledgment  had  not  read  the  mortgsge  to 
her,  hut  had  deceived  her  as  to  the  land  mortgaged,  that  official  also  bein? 
dead.  —  North- Western  Ins.  Co.  r.  Nelson,  U.  S.  Sup.  Ct,  Bep^  August  10, 
1881. 

—  Delivery  to  third  person  —  When  title  passes.  —  Where  a  grantor  in  a  deed 
delivers  the  same  to  a  third  person  as  his  deed^  to  be  delivered  te  the  grantee 
at  the  death  of  the  grantor,  the  title  passes  to  the  grantee  as  of  the  date  of 
the  first  delivery.  —  Ball  v.  Foreman,  Sup.  Ct  Ohio,  Am.  L.  Rec,  Septem- 
ber, 1881. 

DivoRCK.  —  Alimony—^  Remarr^ge,^- AWmony  to  a  divorced  wife  should  not 
be  allowed  after  she  has  again  married. — Stillman  v,  Stillman,  Sup.  Ct.  IIU 
Alb.  L.  J.,  July  28,  1881. 
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Bcx  —  Continued. 

Dttrtiim—  OnuMf.  —To  MUblteh  dcMrtion  on  the  part  of  hagband  or 
h  tbn«  thing*  muit  ba  proved :  flrtt,  ceuatlon  of  cohkbitntlon ;  Hcond, 
Intent  in  the  mind  or  thedereDdinttodetertj  and  third,  that  the  deaertjon 
I  ■gaioat  the  will  or  complainanL  To  conatJtuta  desertion,  the  deierter 
at  abtent  hinuelf  or  henelf  fcota  the  other  part;  of  bis  or  her  01*11 
ord,  and  without  the  conient  and  acaiiut  the  will  of  the  other- — Sergent 
iorgent,  Ot.  Cb.  K.  J.,  Bep.,  July  W,  1881. 

Eaa.  —  Cnditor  aeetptatg  lot  btcaait  JInaneially  emiarraaitd.  —  Wbera 
raditor  acespti  a  leai  lum  than  his  juit  damand,  when  dne,  being  at  the 
le  financially  itrulened,  the  monej  being  accepted  to  avert  Immediate 
□Iveiicjr.  the  fact  that  the  ilebtor  knew  of  hii  creditor*!  circuoutanoea, 
1  BTailod  himself  of  them  hj  refuiinf;  to  pavat  alt  except  at  the  reduced 
Dunt,  does  not  constitute  durets  of  gooda.  —  Haeklej  e.  Headley,  Sup,  CL 
ch..  Rep.,  July  20,  1881. 
See  Btidbxcx. 

Titttrt.  ^  Huaband  and  mfe — Tax-title  —  lYtma  JueU  eate,  wA«n  not 
\deout  —  Tmant  6y  eurtuy.  ^In  ejectmeni,  a  ^rima  ^ns  oase  of  an  out- 
iiding  tax-title  is  not  made  out  by  a  deed  from  a  municipal  corporation 
a  third  pOTVon,  reciting  that  Its  tax-collector  conveyed  the  land  to  it  for 
I  consideration  specified  in  the  conveyance.  Under  a  conveyance  of  land 
a  married  woman,  to  have  and  to  hotd  to  her  sole  and  separate  use,  and  to 

I  children  of  ber  body  begotten  by  her  then  husband,  the  husband  is  not 
jtled  to  an  estate  as  tenant  by  curtesy,  the  wife  leavinK  such  children  auc- 
ing.  —  Beecher  c.  Hicks,  Sup.  Ct.  Tenn.,  Leg,  Adv.,  July  19,  1881. 

See  JuDQMun. 

[XHT  DoWAlH.  —  CotidtmitatioH  of  nght  of  vay  for  one  railuay  ooer 
iptrty  of  anothtr.  —  Just  compensation  in  case  of  condemnation  (br  a 
iMlDg  includea  not  only  the  value  of  the  land  actually  taken,  but  alio 
npensHtion  for  luch  incidental  losa,  inconvenience,  and  damage  which 
gtal  reasonably  be  expected  to  result  from  the  use  of  the  property  eon- 
nned.  —  Lake  Shore  and  Uichinn  Southern,  and  Chicago,  Rook  Island, 
j  Pacific  R.  Cos.  v.  Chicago  and  Western  Indiana  E.  Co.,  Sup.  Ot  III., 
est  Jur.,  Auguat,  1881. 

[TT.  —  Rtiulting  trust  —  Money  ipent  on  ianprottment  of  landt  mil  not 
•jtta  rttitlting  trutt  —  Bqiiitablt  titiu.  —  A  resulting  trust  in  lands  must 
■e,  if  at  all,  at  the  inception  of  title,  either  through  fnud  in  the  acquisition 
that  title  or  through  the  payment  of  the  purchase-money  by  which  it  it 
tained.  The  fact  that  one  acting  In  a  fiduciary  capacity  applies  money 
hia  handi  belonging  to  his  ee»lui»  que  inalent  to  the  improvement  of  his 

II  estate  will  not  entitle  auch  eetbtit  qut  Iruattnt  to  set  up  any  resulting 
ut  in  their  favor  in  such  real  estate.  Under  these  circumstances  such 
ytait  que  tmtteiU  cannot  claim  an  equitable  lien  ^ainit  the  real  estate. — 
oas  and  Gault's  Appeal,  Sup.  Ct.  Fa.,  W.  N.  a,  July  21,  ISSl. 
Aescusion  of  eontraet  —  Sind  and  degree  of  proof  necettary  tu  —  Fraud  — 
istaka  —  Mitreprttenlation — WAen  equity  taill  refute  to  interfere  for 
Aer  party — Difference  of  ground  on  whteh  eonti-aet  taill  be  enforced  or 
teindtd.  —  A  decree  of  a  court  of  equity  rescinding  a  contract  for  the  sale 
land  should  be  made  only  on  the  around  of  mutual  mistake  or  misrepre- 
nlation  and  fraud  1  unless  the  evidence  of  these  ba  so  clear  as  to  leave  no 
om  for  doubt  in  the  mind  of  the  court,  the  parties  should  be  remitted  to 
eir  legal  remedies.  A  chancellor  may  refuse  to  enforce  tbe  execution  of 
contract  on  the  nound  of  improvidence,  surprise,  or  hardship:  but  should 
Bcind  a  contract  only  for  fraud,  Illegality,  or  mistake.  —  Lynch's  Appeal, 
ip.  Ct  Ohio,  W.  M.  G.  September  8.  1881. 

See  CoRPOBATiONS;  TaaaTH. 
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Eyidencb.  — Ancient  deeds,  — Ancient  deeds  of  conveyance  of  real  esUte  are 
admissible  in  evidence  without  first  requiring  the  party  offering  the  instru- 
ments to  show  acts  of  possession  over  the  land  embraced  by  them.  The 
genuineness  of  such  deeds,  may  be  shown  by  other  facts  than  possession, 
when  no  evidence  justifying  suspicion  is  shown,  and  t^ey  are  found  in  the 
custody  of  persons  legally  entitled  to  them.  — Harlan  v,  Howard,  Ct.  App. 
Ky.,  Rep.,  July  20,  1881. 

Weight,  when  eantradiciory  ttatemenie  art  shown — Asngnmait  far  htn- 

efit  of  creditors —  What  is  not  —  Collaterals  twice  pledaed-^  Partner's 
power  when  authorized  to  wind  up  firm's  affairs.  — Altnougb  contradictory 
statements  by  a  witness  as  to  immaterial  matters  tend  to  cast  suspicion  upc>'n 
his  testimony,  they  will  not  authorize  its  entire  rejection,  when  he  is  cor- 
roborated by  another  witness,  and  not  contradicted  by  any  evidence  in  the 
case.  When  one  partner  transfers  and  delivers  to  the  other  all  the  assets  of 
the  firm,  to  collect  the  debts  due  the  firm  and  pay  and  discharge  its  liabili- 
ties, giving  such  managing  partner  all  the  powers  possessed  by  t>oth,  for  the 
purpose  of  settling  the  partnership  affairs  and  a  division  of  the*proeeeds  sfter 
payment  of  the  debts,  this  is  not  an  assignment  for  the  benefit  of  creditors  of 
the  firm,  and  will  not  prevent  the  partner  taking  the  assignment  from  iecu^ 
ing  one  creditor  to  the  prejudice  of  others.  When  a  firm  has  ^ven  collat- 
erals a»  security  for  a  loan,  and  procures  a  further  loan  upon  additional  col- 
Interals,  the  firm  may,  in  obtainmg  such  new  loan,  contract  with  the  person 
advancing  the  money  that  he  may  hold  the  securities  as  collateral  to  both 
debts,  or liis  entire  claim.  Where  one  partner,  intrusted  with  the  winding 
up  of  the  business  of  the  firm,  was  autnorixed  by  agreement  to  trade  snj 
part  of  the  assets,  and  to  do  all  and  everything  expedient  for  settling  its 
affairs,  it  was  Ae^  that  such  partner  was  authorizeo,  on  borrowing  monej 
to  pay  a  liability  of  the  firm,  to  pledge  notes  of  the  firm  as  collateral?  to 
secure  not  only  the  note,  bat  also  a  prior  indebtedness  of  the  firm  to  the 
same  creditor  for  monev  loaned.  —  Smith  v.  Denison,  Receiver,  8up.Ct  111., 
Ch.  Leg.  N.,  July  80,  1*881. 

Witness  —  Accomplice  —  Competency.  —  The  mere  fact  that  a  proposed 

witness  was  an  accomplice  will  not  render  him  incompetent.  The  unco^ 
roborated  testimony  ot  an  accomplice  will  support  a  conviction.  The  court, 
in  its  discretion,  may  advise  the  jury  not  to  believe  such  testSmony  when  it 
is  not  corroborated,  but  the  testimonv  is  clearly  sufficient  to  establish  the 
facts.—  Collins  v.  The  People,  Sup.  (5t  111.,  Rep.,  August  17,  1881. 

—  Signature  under  duress  —  Surviving  wiiness,  —  Evidence  by  a  defendant, 
the  only  surviving  witness  of  the  transaction,  that  her  signature  to  a  mort- 
gage was  procur^  by  force  and  coercion,  applied  physically  by  her  deceased 
husband,  by  holding  and  guiding  her  hand  as  she  wrote,  will  not  outweigh 
the  fact  that  the  signature  is  natural  and  free,  and  bears  no  traces  of  con- 
straint—  North- Western  Mutual  Life  Ins.  Co.  p.  Nelson,  U.  S.  Sap.  Ct, 
Cent  L.  J.,  July  22,  1881. 

See  Criminal  Law;  Libel;  Marrikd  Womak;  Mobtgaox;  Wills. 

Executors.  —  Counsel  fees —  When  executors  not  entitled  to,  for  maintaining 
contested  will  —  Practice.  —  Where  the  contest  as  to  the  validity  of  a  testa- 
mentary instrument  is  substantially  between  two  sets  of  l^^tees  or  devisees^ 
the  executor  has  no  right  to  espouse  the  interests  of  either  party  to  the  ex- 
clusion of  the  other,  and  will  not  be  entitled  to  credit  for  legal  expenses 
incurred  by  him  in  successfully  maintaining  the  validity  of  the  instrument. 
In  such  case  the  executor's  proper  course  would  be  to  notify  the  parties 
whose  interests  as  devisees  or  legatees  are  threatened,  and  require  them 
either  to  defend  the  instrument  or  to  furnish  the  means  with  which  to  make 
a  defence.  —Rankin's  Appeal,  Sup.  Ct  Pa.,  W.  N.  C,  July  21,  1881. 

-~—  Power —  7b  improve  estate  —  Mortgage  of  unproductive  proneriyfvr  its 
improvement.  —  Under  a  power  in  a  will  to  the  executors  to  sell  and  convey 
unproductive  propertv  for  the  better  management  of  the  estate,  the  execu- 
tors may  mortgage  toe  unproductive  property  to  enable  them  to  improve 
it  — Starr  «.  Moulton,  Sup.  Ct  III.,  Rep.,  July  20,  1881. 
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nAL  CouRTa. — Dteuiotu  of  State  courts  —  Cbmmtreial  law  —  Double 
fmtnt  of  deil.  —  In  questions  of  purely  commercial  law  the  Federal  courts 
I  follow  the  decisions  of  the  State  courts,  if  it  nppears  thsit,  by  reason  of 
'-' — *"-"   -'I  the  parties  and  of  the  subject-matter,  to  hold  otherwise 


Otdilor'*  bill  ba*td  on  deerte  in  admiralty  —  Juritdietion  of  Oniied 
lift  OreuU  Court.  ~  The  (Srcult  Court  of  the  United  States  has  not  juris- 
tion  to  entsrUin  a  creditor's  bill  filed  in  that  court,  and  baied  on  a  decree 
sdmiralty  recovered  in  the  District  Court,  all  the  parties  to  the  bill  being 
lEent  of  the  same  titate.  Juriidiction  in  such  a  case  U  not  maintainable 
the  ground  that  the  bill  in  the  Oircuit  Court  is  ancilla^  to  the  Judgment 
dearee  in  the  District  Court;  nor  Is  the  case  one  arising  under  the  Con- 
:utioa  or  lam  of  the  United  Btataa,  so  as  to  give  the  court  jurisdiction.  — 
inter  V.  Swinburne,  IT.  S.  Cir.  Ct.  East.  Dist.  Wis.,  Ch.  L%.  M«  July  16, 

PoMing  counttrfeii  bitU  —  Jiaitdietion  of  Federal  court*  —  ffabeat  ear- 
t.  —  The  Federal  court*  have  eicluiive  Jurisdiction  of  the  offence  of  pan- 
[  counterfeit  uatioiul-bank  bill*,  and  a  writ  of  habeai  eorpue  will  issue  to 
Mtse  one  imprtooned  upon  a  charge  of  suob  offenee  by  a  State  court.  — 
parte  Houghton.  U.  B.  Dist  Ct.  DUl  VU,  Alb.  L.  J.,  August  20,  1881; 
1.  Ii.  BuL,  September  6,  1861 ;  lot  Bav.  Bee,  August  20,  1881. 

See  COTTHTT. 

SEA.  —  BuiU  bf  tmttaka  on  anetkar'*  laHd—JUnurval—RaUt—Oood 
tk.  —  Whem  a  fence  is  built  by  miitake  as  a  permanent  itructure  by  one 
raon  on  the  land  of  another,  without  any  agreement  between  the  parties, 
becomes  a  part  of  the  realty,  and  the  owner  of  the  land  may  remove  and 
poae  of  the  material  at  his  pleasure.  The  rule  applies  (o  rails  laid  into  a 
ice,  though  not  attached  to  the  land  otherwise  than  by  their  weight.  — 
mball  t>.  Adama,  Hup.  Ct  Wis.,  Bep^  August  17,  1881. 
1TKHI.  — SkaiD-eaaei  —  Ramosal  of — Form  of  action.  — Show-Hsases  stand- 
■on  a  marble  floor  and  forming  no  part  of  the  permanent  finish  of  a  room, 
Kigh  the  up»r  portion  of  each  oase  be  fastened  to  the  wall  by  nails, 
m  no  part  of  the  realty,  but  are  mere  chattels-  For  the  removal  of  such 
iperty,  either  by  a  Undlord  or  by  third  parties,  {mm  the  possession  of  a 
lant,  an  acUon  of  trespass  suarc  elautum  will  lie.  —  Kimball  ti.  Grand 
dge  of  Masons,  Sup.  Jad.  Cl  Haas.,  L^.  Adv.,  July  IB,  1881. 
TD. — FraudultKt  eoavtgaitcee  —  Dttd  l«  tnfi  of  legal  tUU  —  SquiiabU 
[a  in  Atr.  —  A  voluntary  cooveyanoe  of  the  legal  Utle  to  the  zrantor's  wife, 
lo  holds  the  equitable  title,  she  not  having  in  any  way  n&led  her  bus- 
nd's  creditors,  will  not  be  set  aside  as  fVaudulent  as  to  crediton.  —  Seaden 
Allen.  Sup.  Ct.  Dl.,  Rep.,  July  27,  ISBl. 
See  Trtjstb. 

Fraudulent  repreeentation  —  Pleading —  InitiU  —  Damage*.  — In  action* 
indtDg  in  damage*  for  fraudulent  representations,  the  intent  must  be 
eged.  A  purchaser  of  railroad- construction  certificate*  for  value  before 
iturity.  and  without  notice  of  equities,  mar  sue  in  damaeet  for  any  Cslae 
)reseDtationa  contained  in  the  certificate,  by  reason  of  lAich  ha  was  in- 
'ed.  —  Bank  of  Montreal  s.  Thayer,  U.  S.  Cir.  CU  Dist  Iowa,  Bep., 
iguat  S,  1881. 

Fraudulent  tonwyanet  —  Mortgage  in  fraud  of  ereditora  —  Paymatt  of 
'her  than  agrted  rate  of  interctt.  —  One  who  takes  a  voluntary  absolute 
iveyanoe  of  valuable  property,  knowing  that  the  grantor  is  largely  in 
bt  and  unable  to  pay  his  debts  without  subjecting  such  property  to  their 
yment  ia  guilty  of  a  fraud  in  law  against  the  creditors  oE  his  grantor,  and 
I  oonveyanoe  is  void  as  against  them.    The  fact  that  the  grantee  of  land 
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in  Buch  a  case  assumes  to  pay  a  subsisting  mortgage  on  the  l&nd,  which  is 
confessedly  worth  a  much  larger  sum  than  the  mortgage  debt,  does  not 
deprive  the  conveyance  of  its  voluntary  character  as  respects  the  mort- 
gHgeor's  interest  in  the  land.  If  the  maker  of  a  note,  which  does  not  specify 
the  rate  of  interest,  has  orally  agreed  to  pay  a  higher  rate  than  the  note 
would  otherwise  bear,  his  payment  of  such  agreed  rate  is  not  a  fraud  u 
against  his  creditors. — First  National  Bank  of  Appleton  v.  Bertschv,  Sup. 
Ct.  Wis.,  N.  W.  Rep.,  July  16,  1881.  ' 

— ^  See  Equity  ;  Sale. 

Guardian  and  Ward. — Attachtnent  <u  for  contempt  to  enforce  eirU  reme- 
dies—  Failure  of  guardian  to  pay  over  vfard'a  money  under  decree  of 
Orphans'  Court  —  Subrogation —  Right  of  surety  to  be  subroaaied  to  tcard't 
remedies,  —  Whore  a  guardian  mingles  his  ward's  funds  with  his  own  prop- 
erty, and  subsequently  is  unable  to  comply  with  a  decree  for  the  payment 
of  the  balance  due  the  ward,  he  will  be  attached  as  for  contempt  Where  a 
surety  on  a  guardian's  bond  was  compelled  to  pay  the  amount  due  bv  the 
guardian,  he  is  entitled  to  be  subrogated  to  all  the  ward's  rights,  including 
the  right  to  invoke  the  jurisdiction  of  the  court  to  enforce  by  attachmeni  & 
decree  for  the  payment  of  money  to  his  use.  —  Leiter's  Appeal,  Sup.  Ct  P».. 
W.  N.  C,  July  il,  1881 ;  Rep.,  August  17.  1881. 

Value  of  bonds  upon  transfer  to  successor —  Value  of  coupons, —  V>  hen 

a  guardian  transferred  to  his  successor  bonds  with  past-due  coupons  accom- 
panying them,  and  it  was  agreed  that  the  bonds  were  worth  a  certain  per 
cent  of  their  face  value:  held,  that  this  was  prima  facie  evidence  that  iho 
coupons  also  were  worth  at  least  an  egual  percentage  of  their  lace  value. 
Where  the  guardianship  terminated  berore  the  legal  rate  of  interest  in  New 
York  was  changed  from  seven  to  six  per  cent,  a  guardian  should  be  chained 
in  this  court  with  interest  at  six  per  cent,  with  annual  resU:  for  the  pt^rio-i 
after  the  termination  of  the  guardianship,  interest  should  be  charged,  without 
annual  resU,  at  seven  per  cent  to  January,  1880,  and  six  per  cent  from  thai 
drtte.  — Micon,  Admr.,  v,  Lamar,  Exr.,  U.  S.  Cir.  Ct  South.  Dist  N.  Y.. 
Rep.,  July  13,  1881. 

Habeas  Corpus.  —  See  Federal  Courts. 

l|4|  Homestead.  —  Husband  and  wife  —  Householder,  —  Where  a  final  separation 

jl  has  taken  place  between  husband  and  wife,  no  reason  exists  which  would  pre- 

••'^  vent  a  wife  from  claiming  a  homestead  in  premises  acquired,  as  well  as  if  she 

was  sole  and  unmarried.    Where  a  husband  and  wife  separate  and  live  apart 

^  .^  *{j«  wife  has  the  right  to  acquire  and  hold  property  in  the  same  manner  that 

•''**"'*^  8l^e  would  had  she  been  divorced ;  and  where  she  purchases  premises  and 

occupies  thcsame  as  a  homestead,  with  her  family,  she  has  the  same  right  to 
claim  the  protection  of  the  statute  in  regard  to  homestead  as  anv  other 
householder.  Where  a  person  has  acquired  a  homestead,  and  leaves  the 
same  for  a  temporary  purpose,  with  an  intention  to  return  at  some  future 
time,  although  the  absence  is  continued  for  several  years  it  cannot  be  held 
that  the  homestead  has  been  abandoned,  but  the  homestead  right  continues 
the  same  as  if  such  person  actually  remained  on  the  premises.  — Kcnlevr. 
Hudelson  et  al.,  Sup.  Ct  111.,  Leg,  Adv.,  July  12,  1881. 

•- Homestead  not  exempt  on  judgment  for  tort,  —  The  homestead  exemptioQ 

allowed  under  the  Constitution  and  laws  of  Virginia  cannot  be  claimed 
against  a  judgment  for  a  tort  —  Frazier  v.  Baker,  Sup.  Ct  App.  Va..  Va.  L. 
J.,  September,  1881.  ^  fi^        » 

-—Right  o/  — Under  the  provisions  of  sect  525  of  the  Nebraska  Code  of 
C/ivil  Frocedure,  unaffected  by  amendment  or  subsequent  legislation,  D. 
entered  into  the  contract  upon  which  judgment  was  afterwards  obteined  and 
execution  issued;  also,  D.  resided  with  his  wife,  sons,  and  daughtera  on  the 
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at  In  the  mining  country,  and  one  or  more  lerTanfr^rli.     Htld,  th&t  D. 
■J  enUtled  to  hometteul  exemption.  —  Dorringtoo  s.  Ueyen,   Sup.   Ol. 
eb..  N.  W.  Hep.,  July  28,  1881. 
[CTMIVT.  — See  CaiHiKAt.  Law. 
ausB.  —  See  Bum  and  Notm. 
JNOTiox.  —  SeeFiTKHTB;  Trads-Mabk. 

JKAircB  (f'iKI).  —  Changt  of  litU  —  Oo7%ve)/anet  to  \eift  —  Ttnaney  by 
trtttf.  —  Tbe  conveyance  of  property  to  tbe  daughter  of  the  insured,  and 
f  her  to  her  mother,  tha  irife  of  the  iniured,  it  a  change  in  the  title  to  the 
roperty,  and  will  avoid  a  flre-policv  which  de«Ure«  that  any  change  in  tbe 
tie  will  render  it  void.  That  the  Intured  held  the  property  a»  tenant  by 
irtetT  will  not  anpport  the  policy.  —  Baldwin  v.  Hartford  Fire  Ins.  Oo., 
up.  CL  N,  H.,  Rep.,  Juiy  27, 1881. 

■  When  poliey  not  admutibU  in  eeidanet  toiihout  application  —  InturaiU 
itereat —  Wauer  of  proof  of  Unt —  Aitnitnbiliiy  of  parol  niidsnes  to  tAoio 
t«w«rt  of  applicant. —  Where  by  theezpreta  terms  of  a  policy  of  insurance 
le  application  is  made  part  thereof,  the  former  is  not  admitsible  in  evidence 
ithout  the  latter,  unlesi  It  be  shown  that  tbe  Utter  ii  in  pouession  of  the 
Lber  party,  who  refutes  to  produce  it  Where  the  Insured  bad  entered  into 
1  agraanient  for  the  purchase  of  the  premises,  and  had  paid  one-fourth  of 
le  purchase- money,  but  had,  afler  defkult  in  some  of  the  latter  paymentt, 
leigned  his  interest  under  the  agreement  to  bis  vendor,  and  retained  poMW- 
on  under  »  parol  agreement  by  tbe  latter  U)  convey  to  him  upon  payment 
'  a  stipulated  ium ;  htld,  that  he  had  an  insurable  inEereet  An  insured 
*y  show  by  parol  that  he  made  truthf\)l  statement*  to  the  agent  of  an  in- 
irance  company,  and  is  not  oonoluded  by  the  intentional  or  ueg^iKant 
iswen  of  the  agenL  —  Parmer*  and  Hechaoica'  Mutual  Im.  Co.  v.  Me^e*, 
up.  Ct.  Pa.,  WT  N.  C,  August  18,  1681. 

j&AKCi  (Liri).  —  Regitttrad  policy  —  Dittribution  ofiUp<tnt.  —  Tti«  iHue 
id  payment  of  registered  poUcies  in  New  York  are  regulated  by  statute, 
id  in  determining  the  distriDution  of  the  special  deposit  for  luch  policiei, 
I  case  of  insolvency,  tbe  provision!  of  the  statute  rather  than  general  prin- 
plet  of  equity  mutt  govern. — Attomey-Gleneral  d.  North  American  Ini. 
o.,  Ct.  App.  N.  T.,  Ins.  L.  J.,  July,  1881. 


>Be  of  medicine,  but  the  conclusion  depended  upon  inferencea.  the  question 
as  properly  lefl  to  the  jury.  The  policy  provided  that  if  tbe  intured 
died  by  hia  own  hand  or  act,  voluntary  ur  otberwise,"  it  should  not  be 
sble.  Held,  that  the  provision  did  not  apply  to  a  purely  accidental  death 
om  taking  poison  by  mistake  or  ignorance.  —  Penfold  v.  Univertal  Life 
IS.  Co,  OL  App.  N.  Y..  Ins.  L.  J.,  July.  1881. 

-  iVoDuRoit  of  poliey  —  Hefutat  of  company  to  reeeine  premium  when  ten- 
tred.  —  Plaintiff  was  the  holder  or  a  policy  issued  by  the  defendant,  which 
rovided  that  in  case  of  default  in  pa^yment  of  premiums  after  two  AjU 
iars'  payment  had  been  made,  the  policy  might  be  exchanged  for  a  paid- 
3  endowment-policy  for  a  certain  amount,  subject  to  the  conditJon  that  tha 
)1icj,  duly  receipted,  "shall  have  been  transmitted  to  and  received  by  tha 
impany  within  sixty  dayi  after  such  default"  Held,  that  defandaut, 
kving  refused  to  accept  the  premium  on  the  day  it  was  due,  because  of 
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proceedings  pending  against  it  for  dissolution  and  the  appointment  of  s 
receiver,  and  not  havitig  thereafter  given  the  plaintiff  any  notice  of  an 
opportunity  to  pay  the  premium  elsewhere,  and  having,  in  reply  to  his 
letters  of  inquiry,  denied  his  right  to  any  information,  was  estopped  to 
assert  that  the  plaintiff  had  forfeited  his  right  to  the  paid  up  policy  by  fail- 
ure to  transmit  the  original  policy  within  sixty  days  after  non*payment  of 
the  premium.  —  Ooffey  v.  Universal  Life  Ins.  Co.,  tJ.  S.  Cir.  Ct.  East  DisL 
Wis.,  Ins.  L.  J^  July,  1881. 

— ^  Insohency  —  Wife  —  Grediton.  —  A  person  in  solvent  circumstances  took 
out  a  policy  of  insurance  on  his  own  lite,  payable  to  his  wife.  At\er  the 
payment  of  premiums  for  several  years,  ne  became  insolvent,  theresft^r 
paying  some  premiums.  Held,  in  a  contest  between  creditors  and  the 
widow  for  the  money  due  upon  the  life,  that  the  money  should  be  sppor^ 
tioned  so  that  the  widow  should  have  so  much  of  the  fund  as  was  proauced 
by  the  payment  of  the  premiums  by  her  husband  when  solvent,  &nd  the 
creditors  so  much  as  was  produced  by  the  payment  of  the  premiums  when 
the  debtor  was  insolvent — Pullis  v.  Bobinson,  Sup.  Ct.  Mo.,  Ben.,  August 
8,  1881. 

JniereBt  of  beneficiary  in  paid-^p  policy — Avoiding  inut  by  infant. — 
The  beneficiary  named  in  a  life-policy  of  insurance  has  a  vested  interest  in 
the  proceeds  of  a  paid-up  policy  given  in  exchange  upon  the  surrender  of 
the  life-policy.  A  written  agreement  executed  oefore  the  surrender  of  a 
life-policy,  stipulating  that  the  proceeds  of  the  paid-up  policy  should  be 
placed  in  the  bands  of  a  trustee,  to  be  distributea  in  accordance  with  the 
trust,  is  voidable  by  an  infant  beneflciarv  named  in  the  policy.  —  Brockbaus 
V,  Kemna,  U.  S.  Oir.  Ct  East.  Dist  Wis.,  Rep.,  August  10,  1881. 

— Jkfu^ua^  benefit  society  —  Right  to  direct  diejfoaition  of  fund  by  will— 
Payment  of  fund.  —  A  member  of  a  benefit  society  was  entitled,  upon  his 
death,  to  have  the  sum  of  $2,000  paid  to  the  person  named  by  him  aod 
entered  by  his  order  in  the  society's  "  will-book. '  He  directed,  and  there 
was  so  entered,  that  $100  should  oe  paid  his  daughter  and  $1,900  to  his  wife, 
reserving  the  right  of  changing  beneficiaries.  Subsequently  he  made  a 
will  revoking  his  former  disposition,  and  providing  that  after  paymeDt  of 
debts  $500  should  so  to  his  wife,  remainder  to  be  equally  dividea  ainong  hi^ 
children.  Held,  that  the  will  was  a  valid  disposition  of  the  fund,  although 
not  entered  in  the  society's  will-book,  and  payment  should  be  made  directly 
to  the  beneficiaries.  —  Supreme  Council  v.  Priest,  Sup.  Ct  Mich.,  N.  W. 
Bep.,  July  16,  1881 ;  Cent  L.  J.,  August  19,  1881. 

^^  *^-^  Agreement  to  pay  money  to  one  having  no  interest  in  life  of  insured,— A 

,^«^.«'  '  contract  by  a  benefit  society  to  pay  money  upon  the  death  of  one  of  its 

members  to  one  who,  it  is  clearly  apparent,  has  no  interest  in  the  life 
insured,  is  contrary  to  public  policy,  and  will  not  be  enforced.— Mutual 
Benefit  Assn.  v.  Hoyt,  Sup.  Ct  Mich.,  N.  W.  Bep.,  July  16,  1881. 

-«'- A  life-policy,  as  between  the  assured  and  the  insurer,  is  strictly  and  onlj 
a  contract,  and  is  subject  to  the  eeneral  rules  which  govern  in  the  interpre- 
tation of  other  contracts,  but  with  respect  to  the  beneficiaries  it  is  held  to  be 
a  testamentary  provision  rather  than  a  contract  The  share  of  one  of  the 
beneficiaries,  upon  his  death,  will  pass  to  the  surviving  beneficiaries  and 
their  heirs,  and  does  not  result  to  the  assured,  where  the  policy  is  renewed 
by  the  payment  of  the  annual  premium,  and  no  contrary  intention  appears 
A  policy  of  insurance  on  the  life  of  any  person,  expressed  to  be  for  the  u»e 
of  any  married  woman,  whether  procuied  by  herself^  her  husband,  or  anj 
other  person,  shall  enure  to  her  separate  use  and  benefit  and  that  of  her 
children,  independently  of  her  husband  or  his  creditor^  or  the  person 
effecting  the  same  or  his  creditors.  The  assured  had  no  right  to  assign  the 
benefit  of  the  policy,  in  this  case,  where  the  policy  was  for  the  benefit  of 
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■AHCi  (Lirx)  —  Continued, 
wife  and  childnn,  so  u 
riM  wbo  died  befon  tha  u 
Bep,  Auguit,  1881. 
Iftffoliabtt  draft  Jar  prtmium  —  JTow-jHiymeni  —  Forfeiture.  —  If  t  lih 
urence  compaoT  takes  a  negatinble  dnfl  in  pajnieiit  of  premiam,  H  U 
}ject  to  nil  the  requiremeDti  of  the  commeTcial  law  in  regard  to  pre«eiit> 
rnt  for  acceptance  and  pajmenL  A  draft  in  the  followFng  wordi  la  nego- 
ble  under  the  law-merchant,  and  entitled  to  protett  and  notice,  althouKb 
I  jKilic7  to  which  it  refera  containi  a  clauae  that  the  policy  iball  be  vokl, 
nthout  notice  to  any  part;  or  partiei  inMrefted  herein,"  if  the  aaid  draft 
ill  not  be  paid  at  maturity,  vie. :  — 

1826.  AcBOBir,  Abk.,  July  U,  187L 

"  Three  months  after  date,  without  grace,  pay  to  the  order  of  the  Knickar- 
cker  Life  Insurance  Company  three  hundred  and  twenty-Sve  dollart, 
lua  received,  for  premium  on  policy  So.  2i4A,  which  policy  ihall  become 
Id  if  thit  draft  ia  not  paid  at  maluritj. 

"8.  H.  pBtrDLiTotr. 
fo  Ho«e«  Greenwood  &  Oo.,  New  Orleans,  La." 

Pendleton  v.  Knickerbocker  Life  Ins.  Co.,  IT.  a  Or.  Ct.  WesL  Diat. 
inn_  Weat  Ina.  Rev.,  Au^it,  1881. 

"mAHC*  (MASmaV — Goods  on  deck — Cuatom — FoUei/ — Qmasn^ — Wtivar — 
r*ncy.  — The  ordinary  marine-policy  will  not  cover  the  loss  of  goods  laden 
deck;  but  if  the  policy  provides  that  any  usual  manner  of  loading  may 
pursued,  the  insurer  will  be  liable  thereunder  for  deck-loads  under  a  cus- 


.  of  loading.  When  a  marina  policy  provides  for  a  customary  loading  oi 
ck,  and  then  adds  that  the  consent  of  the  insurer  must  be  bad  to  cover 
oda  put  on  the  deck,  the  fair  construction  of  the  contract  ia,  tliat  the  aftar- 
tase  refsrs  to  the  loading  of  other  goods  than  those  pieced  on  deck  under 
s  custom.  A  condition  of  a  policy  of  insurance  whicb  requires  the  written 
naent  of  the  insurer  to  a  change  will  be  waived  when  its  agent  has  notice 

the  change  before  the  risk  commences,  and  responds  that  "  it  is  all  right." 
■t   agent  acta  bv  his  clerks  in  hla  office   performinj   the   duties  of  the 
ency.  —  Allen  v.  SL  Louis  Int.  Co.,  Ct.  App.  N.  T.,  Hep ,  July  IS,  1881. 
EKWAL   Rrvkhite.  —  AMeiDtNjr  iviriti  —  JVcw    trial  —  Juror's   aiitnce. — 

prisoner  may  be  convicted,  under  sect.  8S17  of  the  Revised  Statutes,  of 
divine  apirit4  which  had  been  unlawfully  removed  from  a  distillery  to  ft 
ace  other  than  the  distillery  warehouse  provided  by  law,  altbough  the 
irita  are  removed  from  an  unauthoriEed  distillery.  A  point  not  made  on 
e  trial  la  not  available  as  a  ground  for  granting  a  new  tnal,  or  in  arresting 
dgment  It  Is  not  a  valid  objection  that  a  person  summoned  as  a  juror 
Id  departed  the  court-room  without  leave,  and  waa  absent  when  hia  name 
M  drawn  from  the  box.  — United  Statea  r.  Byrne,  IT.  H.  Cir.  Ct  Houth. 
let.  N.  T.,  Rep.,  Auguat  10,  1881. 
ruOH.  —  See  AnuiBALTT. 

SMKNT.  —  Former  adjudiealion  —  Lands  —  Cerlifieales  of  purtKttto  — 
omuUaA  undar  United  Slats*  laws  — Patent  — Ejoetmmt—Astion  to 
:itt  title. — In  a  former  action  of  ejectment  between  the  parlies,  the  va- 
lity  of  a  certificate  of  purcbaaa  issued  by  the  State  to  tbe  defendant  in 
ia  aftion  was  determined  in  hla  favor,  aa  also  tbe  validity  of  a  homestead 
ipiicaUon  made  by  plaintiff  herein,  under  the  homestead  law  of  the  United 
»let.  Hsld,  titB  question  of  the  validity  of  the  State  certificate  of  pur> 
laae  necBMarily  involved  the  validity  of  the  selection  of  the  land  bv  the 
Ate,  including  ita  listing  over  to  the  State  by  the  United  Statea,  and  that 
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obtained  a  patent  from  the  United  States  based  upon  his  homestead  tpplica- 
tion.  —  Shinn  v.  Young,  Sup.  Ct.  Oal.,  Pac  Coast  K  J^  July  16, 1881. 

^'^  Creditor' 8  hill  —  Statute  of  Limitationa  —  Expiration  of — Effect  « 
pending  creditor* a  bill.  —  Under  the  Minnesota  statute  a  judgment  garvives 
and  the  lien  thereof  continues  for  the  period  of  ten  years.  The  comroenee- 
ment  within  this  period,  and  the  pendency  of  an  action  on  the  part  of  the 
judc^ent  creditor  in  the  nature  or  a  creditor's  bill  to  reach  property  of  hU 
judf^ent  debtor  not  subject  to  execution,  will  not  operate  to  continue  tbe 
life  of  his  judgment  beyond  ten  years.  Hence,  if  this  period  expires  during 
the  pendency  of  such  action,  his  judgment  will  have  ceased  to  exist — JSewell 
V.  Dart,  Sup.  Ct.  Minn.,  N.  W.  Bep.,  August  20,  1881. 

— ;—  See  Merger. 

Judicial  Sales. — Injurious  mistake  —  Resale -^  Sit-enee  of  pttrchoier.— 
In  cases  of  judicial  sales,  if  it  is  made  to  appear  to  the  court,  either  before  or 
after  the  sale  has  been  ratified,  that  there  nas  been  any  iniurious  misUke, 
misrepresentation,  or  fraud,  the  biddings  will  be  opened,  the  reported  sale 
be  rejected,  or  the  order  of  ratification  be  rescinded,  and  the  property  agnio 
sent  into  the  market  and  resold.  Mere  silence  on  the  part  of  the  purchaser, 
or  failure  to  disclose  knowledge  on  his  part  of  the  peculiar  value  of  the 
property  sold,  is  not  sufficient  ground  to  set  aside  a  judicial  sale,  without 
misrepresentation  or  fraud.  —  Merchants'  Bank  of  Baltimore  v.  Campbell, 
Sup.  Ct  App.  Va.,  Kep.,  August  10,  1881. 

Jurisdiction.  —  Creditor's  bill  —  Decree  in  admiralty,  — The  Circuit  Court 
of  the  United  States  has  not  jurisdiction  to  entertain  a  creditor's  bill  filed 
in  that  court,  and  based  on  a  decree  in  admiralty  recovered  in  the  Diiitrict 
Court,  all  the  parties  to  the  bill  beine  citizens  of  the  same  State.  Jurisdic- 
tion in  such  a  case  is  not  maintainable  on  the  ground  that  the  bill  in  the 
Circuit  Court  is  ancillary  to  the  decree  in  the  District  Court;  nor  is  the  case 
one  arising  under  the  Constitution  or  laws  of  the  United  States,  so  sstoej^e 
the  court  jurisdiction.  —  Winter  v,  Swinburne,  U.  S.  Cir.  Ct.  East  Dirt. 
Wis.,  Fed.  Rep.,  August  28,  1881. 

See  Federal  Courts  :  Removal  of  Causes. 

Jurors.  —  See  Criminal  Law;  Internal  Revxnux. 

^^1  Laws,  Conflict  of.  —  What  determines  which  law  governs.  —  Where  coupons 

.  Jl  of  bonds  which  had  been  stolen   in   this  country  were  purchased  after 

maturity  in  Frankfort-on-the-Main,  and  sent  here  for  collection,  and  this 

action  was  brought  by  plaintiff,  who  owned  the  coupons  at  the  time  they 

i^».^*»  '^  were  stolen,  to  restrain  payment  to  the  purchasers  by  the  railroad  coropsiny : 

held^  that  under  the  law  of  this  Sbite,  that  transaction,  the  coupons  bein? 
overdue,  cannot  avail  to  invest  them  with  a  title  without  the  assent  of  the 
plaintiff,  from  whom  they  were  stolen.  The  law  and  usage  prevailing  at 
Frankfort  being  in  conflict  with  the  law  of  New  York  upon  this  subject,  the 
latter  must  prevail,  the  plaintiff  and  one  of  defendants  being  residents  of 
New  York,  and  the  propertyitself,  the  subject  of  the  action,  being  brought 
within  this  jurisdiction.  —  Wylie  r.  Speyer,  Sup.  Ct  N.  Y.,  Daily  Beg., 
September  7,  1881. 

Legislature.  —  Power  of  to  require  municipal  corporation  to  subscribe 
to  railroad  —  Also  to  ratify  departure  from  power  conferred, — A  State 
legislature,  unless  restrained  by  some  provision  of  the  organic  law,  can 
authorize  orrequire  a  municipal  corporation,  with  or  without  the  consent  of 
the  people,  bv  subscription  to  the  stock,  to  aid  in  constructing  a  railroad  con- 
nected with  the  public  interests  of  the  municipality,  and  to  provide  for  pay- 
ment by  issuing  oonds  or  by  taxation.  Having  power  to  prescribe  the  terms 
of  subscription  and  the  mode  and  details  of  its  execution,  the  legislature  has 
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>  powar,   bv  conflrmator;  act,  I 

^n^y  coDferred  on  tbe  municipklit;,  nod  to  boal  any  defect*  in  the  per- 
manoa,  bj  tbe  municipnlitv  or  ita  offlcen,  or  tbe  duty  *o  impoied.  — 
wn  of  Tbompton  0.  Perrine,  U.  8.  Sup.  Ot,  Morr.  Trarn,,  vol,  2,  Mo.  B. 
L. — EsidaKt  —  Meanmg  of  mordt  —  Oentral  and  ipteiat  danuigtl  — 
kcn rvMraTBitc  —Id  cimi  of  libel,  the  general  rule  it  that  tbe  ordiDary 
>ular  meAni:w  of  tbe  language  alleged  to  be  libellous  ie  to  be  taken  to  b« 
meaningof  tnepublitber,  but  a  foundation  may  be  laid  forihowinganotber 
lifTarant  meaning.  To  lay  or  publish  of  a  merchant  anything  Ihiit  impute* 
ilvencjr,  iiubilily  to  pay  bii  debt*,  tbe  want  of  inte^t^  in  hi*  buiineai,  or 
aonal  incapacity  or  peruniary  inability  to  conduct  it  with  succesi,  ii  ilan- 
ooa  or  libellou*  per  le,  if  without  Juatiflcation,  and  general  damages  may 
recovered.  When  Ibe  alleged  libel  is  only  actionable  in  reapect  to  special 
naige*,  it  mutt  appear  to  be  of  •  cbaneter  that  tbe  special  damage  allwed 
y  be  the  natural  and  proximate,  thoueb  not  neceawtij,  consequence  of  the 
ilication.  —  Newbold  «.  Bradstreet,  Baltimore  Ct.  App.,  Ud.  L.  Bee,  July 
1S81;  Kep.,  August  10,  1881. 
lutifieation —  Wlic 
in  partitular  out,  — 
X  but  the  general  issue,  tbe  langUHge  roay  be  shown  to  fairly  b 
sd  sense;  but  where  there  U  B  general  Juitiflcatlon,  the  defence  will  not 
made  out  unless  tbe  evidence  clearly  estHbllibei  the  truth  of  tbe  facts  a* 
iged  in  the  declaration,  with  the  meaning  therein  averred,  unless  with  the 
of  the  colloquium  such  meaning  is  repugnsnL  The  troth  of  one  portion 
k  libel  will  not  prevent  a  recovery  for  the  untruth  of  another  portion,  but 
plaintiff  is  entitled  to  recover  damage*  for  every  malerial  item  of  de- 
lation not  fully  juatifled.  Oivinr  defamatory  statements  a>  coming  fh>m 
era  does  not  deprive  them  of  their  debmatory  character.  Truth  of  fad* 
^ed  againat  the  plaintiff  in  the  libellous  article,  and  with  which  be  had 
hing  to  do,  cannot  be  shown  in  justiflcation.  Evidence  of  certain  conver- 
ons  and  transactions  not  in  presence  of  plMntiff.  by  persons  not  standing 
«lation  of  agent*  or  co-con apirators  to  him,  kttd,  improperly  received  in 
port  of  a  plea  of  justiflcation.  —  Atkinson  c.  Detroit  Free  Press  Co., 
).  Ct  Mich.,  N.  W.  Kep.,  July  18,  1B81. 

Naatpaptr  artielet  tcritlem  by  plaintiff —  Printer't  mitiaka.  —  An  ar- 
e  for  a  newspaper,  wintten  by  the  plaintiff  as  n  gratuitous  puff  of  bim- 
i  and  published  at  hii  request,  cannot  be  held  to  be  a  malici 


-  See  Attachmimt  ;  Eqditt. 

Tio>r. — See  CoNBTiTUTioiTAL  Law;  Judouitt. 


intlle  agency  *«  to  their  capital,  obtained 


iild  not  lie.  —  Bowes  e.  Banisay,  Montreal  Sup.  Ct.,  Leg.  TS.,  July  IS,  18B1. 
DAUca,  —  Gnaittd  uAen  —  Ijtvy  and  calltetion  of  tax — Validiiy  ofbondt 
ted  in  aid  of  railroad  company.  —  A  peremptory  writ  of  mandaitaa  it  an 
rsordlnary  remedy  to  coerce  the  performance  of  a  preexisting  duty  or 
sr  and  specific  legal  right,  and  hence  should  be  granted  only  where  the 
le  is  clearly  estabTishedT     Where  tbe  answer  to  a  petition  for  such  writ 


n 
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Makdamub  —  Continued. 

to  enforce  the  levy  and  collection  of  a  tax  to  |Miy  the  coapons  of  bonda 
issued  in  aid  of  a  railroad  company  raises  material  issues  oi  fact,  involving 
the  validity  of  the  bonds,  the  writ  should  be  withheld  until  the  party  has 
established  this  validity  in  the  usual  method  by  action  in  law.  —  The  State 
V.  Manitowoc,  Sup.  Ct  Wis.,  Ch.  Leg.  N.,  July  80,  1881 ;  Rep.,  August  31. 
1881. 

— -  Against  municipal  officernot  abated  by  resignation,  —  Proceedings  in  nuxn' 
damus  against  a  municipal  officer  to  compel  the  performance  of  an  offici&l 
duty  do  not  abate  by  tne  expiration  of  the  office  of  the  defendant,  when 
there  is  a  continuing  duty  irrespective  of  the  incumbent,  and  the  proceedings 
are  undertaken  to  enforce  an  obligation  of  the  corporation  or  municipality 
to  which  the  office  is  attached.  —  Thompson  v.  United  States  ex  rel. 
Cambria  Iron  Co.,  Int.  Rev.  Rec.,  August  8,  1881;  Cin.  S«.  BuU  August  22, 
1881 ;  Ohio  L.  J.,  August  18,  1881 ;  Alb.  L.  J.,  July  80,  1881;  Cent  k  J., 
August  26,  1881 ;  Ya.  L.  J.,  September,  1881. 

Tax  to  pay  judgment  against  county  —  **  County  Court**  —  Meaning  of 

statute, — This  action  was  brought  to  ohiA\n  a  mandamus  to  compel  the 
county  jud^e  of  Muhlenburg  County,  Kentucky,  to  levy  a  tax  on  the  prop- 
erty in  said  county  sufficient  to  pay  plaintiff's  judgment,  obtained  by  bim 
against  the  county  on  coupons  given  for  the  interest  on  certain  bonds  issued 
by  the  county  to  pay  the  subscription  of  stock  made  to  the  Elizabethtown 
and  Paducah  ^ilroad  Company.  The  county  judge  demurred  on  the  ground 
that  the  **  Countv  Court,"  in  the  meaning  of  the  statute  which  authorizes 
the  levy  and  collection  of  a  tax  to  pay  these  bonds  and  interest,  ii  the 
justices  of  the  peace  for  said  county  and  himself,  and  that  he,  sitting  as  s 
County  Court  without  such  justices,  has  no  authority  to  make  such  levy. 
Held,  that  the  "  County  Court,"  within  the  meanim;  of  said  statute,  is  com- 
posed of  the  judge  of  the  County  Court  and  the  justices  of  the  pesce  lor 
said  county ;  that  the  county  judge  alone,  sitting  as  a  court,  has  no  authority 
to  levy  a  tax  to  pav  said  judgment.  —  Meriwetner  v.  Judge  of  Muhlenburg 
County  Court,  U.  S.  Cir.  Ct.  DisL  Ky.,  Ky.  L.  Rep.,  August,  1881. 

Marrikd  Woman.  —  Separate  estate —  What  chargeable  with — Mortgage — 
Taxation,  —  The  separate  estate  of  a  married  woman  is  chargeable  with  the 
performance  of  her  engagements  incurred  upon  its  credit  or  for  its  benefit; 
and  an  agreement  by  her  to  pay  for  services  to  be  rendered  in  procurine  s 
loan  of  money  to  remove  a  mortgage  from  such  estate  is  such  an  engagement- 
Where  a  loan  of  money  is  to  be  secured  by  a  conveyance  of  real  estate  in  fee 
to  the  lender,  with  lease  buck  for  a  specified  number  of  years,  with  privilege 
of  redemption  to  the  lessees  at  the  expiration  of  the  term,  such  security  i» 
in  equity  a  mortgage,  and  subject  to  taxation ;  and  a  promise  to  a  third  party 
to  pay  for  services  to  be  rendered  in  obtaining  a  loan  thus  secured  is  not 
contrary  to  public  policy,  although  the  object  of  the  lender  of  the  monej  in 
adopting  such  form  of  security  was  to  evade  taxation.  —  Patrick  v.  LitU?l, 
Sup.  Ct  Ohio,  Ohio  L.  J..  August  18,  1881. 

Liability  for   necessaries  —  Pleading  —  Amendment  —  Evidence.  —  The 

separate  estate  of  a  married  woman  is  liable  for  necessaries  furnished  for  the 
support  of  her  family,  when  she  alone,  and  not  as  the  agent  of  her  husband, 
makes  a  contract  for  such  necessaries,  intending  to  j>ay  for  them  out  of  ber 
separate  estate.  In  order  to  sustain  a  judgment  for  necessaries  against  a 
married  woman,  the  declaration  must  set  out  all  the  circumstances  necessary 
to  render  her  liable.  Where  a  declaration  has  been  filed  and  pleaded  to,  and 
the  declaration  has  been  afterwards  amended,  the  defendant  need  not  tile  a 
new  plea;  and  if  the  case  is  tried  without  such  new  plea,  neither  party  can 
take  advantage  on  error  of  the  want  of  such  new  plea.  Where  testimony, 
incompetent  when  admitted,  is  rendered  competent  by  subsequent  testimony, 
its  admission  is  not  cause  for  reversal.  —  Carn  0.  Fillman,  Sup.  Ct.  Fa.,  Rept 
July  13,  1881. 

Mastkr  and  Servant.  —  Negligence  —  Fellow'Seroant. — The  negligence  of 
a  fellow-servant,  if  he  is  empowered  with  a  superior  authority  and  may  direct 
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m  UTD  Sntrun— CoDtinued. 

inf*rior  workman,  will  bind  the  employer  for  an  injury  he  mfty  cante  to 
Eh  inferior  lervnnt.  —  Cowiei  v,  Bichmond  and  DanTJlIe  R.  Co.,  Sup.  Ct. 

a.  Bap.,  Aupirt  17.  1881. 

Relation  construed  —  Independent  biaintM. ^-Ihe  t 

10  carriei  on  an  Independent  buiineu,  «nd  who  in  d 

t  act  under  the  direction  and  control  of  his  employer,  but  determines  fc 

nwlr  in  what  manner  it  «hali  be  carried  on,  doei  not  ereata  Uie  relation 

m alter  and  lerrant;  and  the  employer  would  not  be  ra«poa*ible  for  the 
gligence  of  a  person  thus  employed,  nor  that  of  hit  serranta.  A  ilater  by 
kde,  who  carried  on  the  biuineaa  of  ilaler  in  Portland,  and  had  done  k  for 
are  than  twenty  years,  keeping  a  ihop.  and  a  »Ute  on  which  to  receive 
lera,  and  men  cooitHntly  in  hit  employ  to  auigt  in  executing  »ach  orderi 

be  ihoold  receive,  win  heid  to  be  carrying  on  what  the  law  denominate! 

independent  buiines».  —  UcCarthy  e.  Hecond  Pariih  of  Portland,  Hup. 
id.  CL  Me.,  Iriih  L.  T.,  July  28,  1881. 
See  Croiwu.  L^w. 

Ha.NTO's  LiBH.  —  Mirrar-frama  act  in  —  Fixtura. — In  determining 
■ether  inlide  Fhlmes  for  mirrors  and  for  hat-racks  are  work  and  materials 
:  which  a  mecliauic's  lien  may  be  filed,  this  work  must  be  brought  within 
B  rule  of  law  which  declares  what  are  flitures.  —  Ward  v.  Kilpatrick,  Ot. 
pp.  N.  Y.,  Rep.,  July  18,  1881. 

Effect  of  auignmtnt  for  bentfit  of  eredUors.  —  Under  an  agreement  with 
e  ni^aged  in  manufacturine;  on  premises  of  which  be  had  a  lease  for  two 
aia.  a  mechanic  furnished  and  attached  to  the  manufactory  certain 
ictainery  to  be  used  in  the  prosecution  of  the  business;  after  which  the 
nsnt  made  a  general  assirnTnent  of  his  property  for  the  benefit  of  his  cred- 
iia.  Held,  that  this  did  not  interfere  with  the  right  of  the  mechanic  to 
irfbet  a  ra«chanic's  lien.  —  Hart,  Auignee,  t>.  Globe  Iron-Works,  8up.  CL 
bio.  Am.  L.  Bee,  September,  1881. 

LOXK.  —  Arreit  —  Poreiffnjudgmatl.  —  Under  the  Code  of  Civil  Procedure, 
ct.  562,  a  foreign  judgment  in  a  cause  of  action  for  which  an  order  of  arrest 

luid  be  granted,  is  not  a  bar  to  the  right  to  arrest Baxter  v.  Drake,  N. 

.  Ct.  App.,  Bep.,  August  IT,  1881. 

KS  AKS  U  iHiKa.  —  Compromite  at  io  diiiiding  litte  —  Conetruetion  of.  — 

compromise  between  two  mining  companies,  by  which  a  certain  line  was 
tablished  which  neither  could  cross,  construed  to  mean  that  the  line  was  to 
I  extended  through  the  property  to  the  centre  of  the  earth  in  a  plane,  nnd 
it  merely  through  the  surface.  —  Richmond  Mining  Co.  of  Nevada  e. 
ureka  Consolidated    Mining  Co.,   U.  S.   Sup.  Ct.,  Morr.  Trans.,  vol.  2, 

■  Convej/anet  of —  Coaatruetion  of —  Least.  —  A  conveyance,  for  the  pur- 
Mei  of  mining  thereon,  of  certain  lands  described  by  eovern  ment  aubaivi- 
Dns,  "  and  known  as  the  H.  range,"  held,  not  to  give  the  grnntees  the  right 
mine  upon  another  government  subdivison  belonging  to  the  same  peraona 
which  "the  H.  range"  of  mineral  was  ailerwardi  found  to  extend. — 
DU  V.  Heatlicoek,  Sup.  Ct  Wis.,  N.  W.  Rep.,  Julj  80,  1881. 
<  Conirael  to  proepeet  for  mines  on  joint  aeeouni  —  Specifie  perfyrmanee  — 
'aetiee.  — ^  A  contract  to  prospect  for  mines  on  joint  account  will  be  apecifl- 
lly  enforced;  and  a  decree  directing  the  conveyance  to  C.  of  an  intereat  of 
lo-hslf  in  a  mine  locHted  by  S.  in  bis  own  name,  upon  a  Anding  by  a  jury 
at  the  claim  was  located  under  the  terms  of  an  existing  contract  that  the 
s\m  should  belong  to  S.  and  C.  jointly,  is  not  erroneous.  It  would  he  an 
iproper  and  dnngerous  exercise  of  discretion  to  allow  an  anawer  to  he 
nenJad  by  the  allegation  of  a  new  and  diiTerent  state  of  facts,  after  finding 
>on  isaue  joined.  -~  Sears  t.  Collins,  Sup.  CL  Cot.,  Col.  L.  Bep.,  July, 
181. 
'  See  RutoTAi.  of  Causm. 
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MiSRKPRlCSSNTATION.  — See  COKTRACTS. 

MoBTQAGB.  —  Marshalling  aceurities — Priority. -^  "Where  there  are  three  en- 
cumbrances on  the  same  propert3%  the  first  of  which  is  entitled  to  priority 
over  the  second,  but  is  subordinate  to  the  third,  which  is  subordinate  to 
the  second,  they  will  be  marshalled  as  follows :  The  third,  if  it  be  for  as 
large  a  sum  or  a  larger  sum  than  the  first,  will  be  paid  to  the  extent  of  the 
sum  secured  by  the  first;  then  the  second  encumbrance  will  be  paid  in  full, 
if  the  property  is  sufficient,  and  then  the  residue  to  the  third,  if  there  be  a 
residue ;  and  then  the  first  encumbrance  will  come  in.  — Hoag  v.  Sayre,  Gt. 
of  Errors  and  App.  N.  J.,  Bep.,  August  8,  1881. 

— —  Tenents  in  common  —  Evidence  —  DeclarationB  —  Notice  —  Adverte  poi- 
aeasion  —  Construction  of  toritten  inatimments,  —  Declarations  made  by  a 
grantor  not  contemporaneous  with  the  execution  of  a  deed  are  hearsay,  and 
inadmissible.  An  act  cannot  be  varied,  qualified,  or  explained  by  declara- 
tions which  amount  to  no  more  than  a  mere  narrative  of  a  past  transaction, 
nor  by  an  isolated  conversation,  nor  by  an  isolated  act  done  at  a  later  period. 
A  mere  adverse  holding  and  claim  of  title  by  one  tenant  in  common  does  not 
constitute  an  ouster  of  his  co-tenant.  A  tenant  in  common  has  a  rig-ht  to 
assume  that  the  possession  of  his  co-tenHnt  is  his  possession,  until  informed  to 
the  contrary.  1  ne  construction  of  written  instruments  is  a  matter  of  law  for 
the  court,  and  not  of  fact  for  the  jury,  unless  when  the  meaning  and  construc- 
tion are  doubtful,  and  depend  upon  extrinsic  evidence.  —  Aguirre  r.  Alex- 
ander, Sup.  Ct  ChI.,  Pac.  Coast  L.  J.,  August  6, 1881. 

—  Tax-sale  —  Invalid  deed  —  Set-off.  —  When  mortgaged  property  is  sold 
for  non-payment  of  city  taxes,  the  mortgagee,  not  being  in  possAssion,  may 
become  the  purchaser;  and  if  the  deed  given  by  the  collector  is  invalid,  may 
recover  the  purchase-money  from  the  city.  "The  rule  is  equally  true  when 
the  mortgagee  has  Uiken  possession,  but  has  not  foreclosed.  An  absolute 
owner  of  real  estate  cannot  become  the  purchaser  at  a  tax-sale  of  his  own 
estate.  If  the  form  of  purchase  be  gone  through  with,  it  operates  as  a  pay- 
ment of  the  tax  due,  and  the  owner  cannot  recover  it  from  the  city.  THxes 
due  upon  estates  of  which  the  plaintifi*  was  in  possession  at  the  time  of 
the  writ  cannot  be  availed  of  by  the  defendant  by  way  of  set-off.  —  Home 
Savings  Bank  v.  City  of  Boston,  Sup.  Jud.  Ct.  Mass.,  Rep.,  July  27, 1881. 

To  secure  past  andprospectioe  indorsements  —  Judgments  —  Lien  of. —  K. 

made  a  mortgage  to  B.  to  secure  B.  for  past  and  prospective  indorsements. 
After  the  recording  of  the  mortgage,  juagments  were  docketed  against  A., 
which  were  a  lien  upon  the  mortgaged  premises.  Of  this  B.  had  no  actual 
notice.  Held,  that  the  mortgage  was  a  prior  lien  to  the  judgments,  to  secure 
indorsements  made  after  the  judgments  were  docketed.  — Ackerman  r.  Hun- 
sicker,  Ct.  App.  N.  T.,  Am.  Lt.  Kec.,  August,  1881. 

~^^  Description  —  Mistake  —  Rights  of  judgment  creditor. — On  distribution 
of  proceeds  of  sherifi''s  sale,  evidence  that  a  mistake  has  been  made  in  the 
description  of  the  property  covered  by  a  recorded  mortgage,  so  as  to  render 
it  inapplicable  to  the  premises  upon  which  it  was  intended  by  the  parties 
to  take  effect  as  a  lien,  is  inadmissible  against  a  subsequent  judgment-cred- 
itor of  the  mortgageor  whose  judgment  was  a  lien  upon  the  premises  sold.— 
Wentz's  Appeal,  Sup.  Ct  Pa.,  W.  N.  C,  August  11,  1881. 

—  Notice —  Actual  and  constructive  —  Recorded  and  unrecorded  mortgage- 
Priority.  —  A  bank  which,  lending  money,  has  the  mortgage  made  to  an 
employee  of  the  bank,  and  by  him  assigned  to  the  bank  without  considera- 
tion, will  not  be  considered  as  affected  with  knowledge  acquired  by  him,  in 
the  course  of  the  transaction,  of  a  prior  unrecorded  mortgage.  He  is  not  by 
such  circumstances  made  the  agent  of  the  bank.  The  burden  of  proof  to 
show  actual  notice  of  a  prior  unrecorded  mortage  is  upon  the  holder  oi 
such  mortgage.  —  Appeal  of  Phillipsburg  Savmgs  Banx,  Sup.  Ct  Pa, 
Cent  L.  J.,  August  19,  1881. 
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roAOi  — ConUnued. 

Oiten  to  teeure  aniteedeyU  dtbi  —  OonnderttHon.  —  One  O.  gave  hU  note 

■  manufiicturiDg  company.     Ananrardi  the  wife  or  O.  gave  a  mortgage 

tnraeparats  eatata  to  aecure  the  note,  there  bejng  no  extenaion  ot  toe 

le  of  payment,   nor  i 

lid  not  be  enforc 

p.,  July  28,  1881. 

lUdgmplion  —  Merger  —  Judgmtnt  —  Defieiaaey  —  Foreeloture  —  Lien, 


Igmont  docketed,  for  a  deflciency,  ie  not  entitled  to  redeem  the  property 
m  one  who  hai  redeemed  it  under  a  Judement  lien  !h>ia  the  purcbnaer  Mt 
1  foreclosure  aale.  A  mortfjage  la  merged  in  the  judgment  of  foreclosure, 
1  the  only  lien  which  the  mortg«)^e  has  after  a  sale  of  the  property  upon 

mortfa^,  and  a  docketing  of  k  deflciencyjudfrment,  is  by  virtue  of  such 
;ketad  defleiency  judgment  —  Black  ».  Cfericliten,  Sup.  Ct.  Cal.,  Fao. 
n«t  L.  J.,  July  IS,  1881 ;  Cb.  Leg.  N.,  July  80,  18SI. 
Eitcumbranee  of  equity  of  redemption  —  Decree  of  foreeloaure.  —  An 
:uinbrance  of  t)ie  equity  of  redemption  by  a  mortgageor,  made  pending 
iceedingt  to  furacloiu,  must  yield  to  sn  absolute  decree  of  foreeloaure, 
ether  (uuh  encumbrance  be  created  by  way  of  mortgage  or  asaienmant, 
•uffered  a»  a  judgment.  —  Stout  v.  Walah,  U.  8.  ISup.  Ct^  Am.  L.  Bee., 
iguat,  1881 ;  Cin.  C.  Bui.,  September  G.  I88I. 

Aetumption  of.  —Defendant,  to  wbom  W.  hod  ezecut«d  a  deed  of  land, 
ida  an  agreement  in  writing  to  settle  a  mortgage  upon  sucb  land  made  by 
Subaequently,  and  before  the  owner  of  the  mortgage  had  knowledge 
thU  u;reemiint,  in  consideration  of  the  surrender  of  the  deed,  which  was 
recorded,  and  aome  tjix-certiflcates,  W.,  by  parol,  agreed  to  release  and 
icel  defendant'a  agreement  Held,  that  defendant  was  not  liable  to  the 
ner  of  the  mortgage  for  a  defleiency  upon  its  foreclosure,  —  Gilbert  v. 
nderaon.  Sup.  Cl  Iowa.  Alb.  L.  J.,  July  80,  18B1. 
S«e  Fraud;  Mabrikd  Wohah. 

roAQS  (Chattbl).  —  Sharee  in  eorporaiion  —  Lien  of  l»ey  —  Prioriti/  — 
rrger.  — Shares  in  a  corporation  are  paraooal  property,  and  ma;  be  the 
>ject  of  a  chattel  mortgage.  The  mortgagee  of  shares  in  a  corporation 
I  a  lien  superior  to  that  or  the  levy  upon  eiei:ution,  A  Judgment  for  a 
Ti  secured  by  a  mortage  does  not  mewe  the  mortgage  lien.  — Manua  n. 
ookville  National  Bank,  Sup.  Ct.  Ind.,  Rep.,  July  ^  IBSl. 
Failure  to  acknouiledge  and  recurd.  —  Where  the  statute  providea  that  a 
attel  mortgage  shall  be  void  "  as  against  the  creditors  of  the  mortgageor  " 
lesa  the  mortgage  or  a  true  copy  thereof  shall  be  Bled  and  recorded  ai 
sded  by  law.  and  the  mortgngeor  diea  in  posaeaaion  of  the  property, 
.Ting  an  inaolvent  estate :  A«M,  that  under  the  Nebmika  law  in  force  in 
rS  a  chattel  mortgage  must  be  acknowledgiid,  to  entitle  it  to  be  recorded ; 
It,  the  mortgat^  being  void  as  to  creditors,  the  mortgaged  property 
i^me  ns>et9  in  the  hands  of  the  executor  for  the  payment  of  debts  of  the 
ate.  —  Becker  v.  Andoraon,  8up.  CL  Neb.,  N.  W.  Bop,  July  80,  18S1. 
iciPAL  CoBPOKATloH.  —  PoiBer  to  rtgulalt  sate  of  liguore  — gambling,  — 
I  incorporated  town  boa  no  power  to  paas  an  ordinance  providing  penal- 
a  for  the  sale  of  liquors  other  than  vinous  and  malL  Such  town  baa 
wer  to  pass  ordinances  fur  the  destruction  of  instruments  and  devices  used 
'gambling,  but  has  no  power  to  punish  one  or  prescribe  penalties  for  pei^ 
tting  gambling  or  engaging  therein.  —  Town  of  New  Hampton  v.  Conroy, 
p.  Ct.  Iowa,  N.  W.  Rap.,  July  9,  1881. 
Paliee  power  not  trantferaite  —  Poieer  to  rwulate  bueineae  ineludei  pover 

require  tieenee  —  Dietiaelion  beiteeen  taxmg  and  police  power,  —  The 
lice  powur  is  inherent  in  a  municipal  corporation,  and  cannot  be  trans- 
Ted.     Power  to  "r^ulate  the  management"  of  a  business  includes  the 
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power  to  require  a  license  for  carrying  it  on.  Under  a  itatute  author- 
izing a  city  to  license  hackmen,  omnibus  driyera,  "and  othen  pureuine 
like  occupations/  the  city  has  the  power  to  requiro  street^ilwsj  con^ 
panies  to  take  out  licenses  for  their  cars.  —  Allerton  v.  City  of  Chicii«),  U. 

i^S'^'^^  H^^^:  ^'^^  l";i^"-  ^'  ^«-  J^y»  1^15  OhioL.  J.,  AugS^t  18, 
1881;  Rep.,  beptember  7,  1881.  t     -6       «, 

—-Liability  of,  for  injury  from  defective  »6wer.  —  A  municipal  oorporaiion 
having  authority  to  build,  repair,  and  clean  sewers  is  liabl^  for  iniurv  to 
pnvate  property  arisinc;  from  a  defect  in  a  sewer  constructed  by  it,  wliere 
such  defect  might  be  discovered  by  the  use  of  reasonable  means,  sod  the 
corporation  has  neglected  to  use  such  means.— Fleming  ».  Mayor  and  Co^ 
poration  of  Manchester,  Eng.  High  Ct.  Just  Q.  B.  Div.,  1,^.  N.,  August  13, 

Mutual  Benefit  Soomtt.  — See  Insurance  (Life). 

National  Banks.  — See  Bills  and  Notes;  Title. 

Negligence.  ^Railroad-Grossing — Duty  of  railroad  company  —  Qmtribuionf 
n^ltgenccj-ln  an  action  for  injuries  resulting  from  the  alleged  negligence 
of  a  railroad  company  in  neglecting  to  nmintam  in  a  sate  condition  s  tn^h- 
way-crossing,  in  not  replacing  a  plank  which  had  been  removed,  held,  tki 
it  was  proper  to  allow  plaintiff  to  prove  that  after  the  injury  defendAiit  re- 
paired the  crossing  by  replacing  the  plank.  When  a  road  is  used  optjalj 
and  notonously  by  the  public  as  a  highway,  and  a  railroad  company  recog- 
nizes  it  as  such  by  permitting  the  public  to  cross  their  track,  and  bv  Msum- 
ing  to  maintain  a  public  crossing  at  that  point,  the  company  are  l)ound  lo 
exercise  the  same  precautions  to  keep  the  crossing  in  repair  as  if  the  roid 
were  a  legal  highway.  The  fact  that  a  person  attempU  to  pass  over  s  rail- 
road-crossing on  a  highway  after  he  has  notice  that  it  is  unsafe,  by  reason  of 
being  out  of  repair,  does  not  necessarily  constitute  negligence,  nor  is  he 
necessarily  bound  absolutely  to  refrain  from  pursuing  his  course.  If.  under 
the  circumstances,  he  had  reasonable  cause,  m  the  exercise  of  ordinsrv  ctre 
and  discretion,  for  believing  that  he  could  pass  over  in  safety,  he  would  not 
be  guilty  of  negligence.  —  Kelly  v.  Southern  Minnesota  EL  Co..  Sup.  Ot. 
Minn.,  N.  W.  Rep.,  July  28,  1881.  ^ 

-Pf^y  \<>  ^^^^  danger  —  Driving  on  railroad-mossing.  —  In  actions  sgainst 

i|^  a  railroacLcompany  to  recover  damages  for  negligence,  it  is  sufficient  w  de- 

^  feat  a  recoverv  if  the  plaintiff  could  have  avoided  the  injury  by  the  eier- 

■'^  .  fi«®  of  reasonable  or  ordinary  care  and  prudence,  unless  the  misconduct  of 

the  defendant  which  produced  the  injury  was  wanton,  reckless,  or  inten- 

..^  tional.     Ihe  plaintiff  drove  his  wagon  and  team  of  oxen  upon  the  cnwsmg 

iC—- '  01  a  railroad  where  his  view  was  so  obstructed  that  he  could  not  see  the 

approaching  locomotive,  then  very  near  at  hand.  Held,  that  he  was  giiiltv 
ot  contributory  negligence,  and  could  not  recover  for  the  accident  ibtt 
Ju*l"**20  1881  ""'   Alabama  Southern  R  Co.,  Sup.  Ct.  Ala.,  liep., 

—r^^f.—^^^^^^^VM^  kindled  by  defendant  on  his  own  land -^  Neglujen^e 

tn  setttna  and  canng  for -^  Belief  of  defendant  as  to  having  extinguished  tkt 

•^r*  --P^iendant  set  fire  in  tis  grain  stubble  on  the  3d  of  October,  after 

ploughing  around  the  field  to  prevent  the  spreading  of  the  fire.    The  fire 

jumped     the  ploughing  and  spread  over  the  prairie.     The  defendant  ai- 

tenopted  to  extinguish  it  the  same  day,  but  it  continued  to  burn  smoulderinei v 

m  the  soil  of  a  slough  until  the  fifth  day  of  the  month,  when,  without  otheV 

cause  than  ordinary  change  in  the  direction  of  the  wind,  it  burned  afresh. 

and  running  upon  the  plaintiff 's  land  destroyed  his  property.     Held,  that  if 

detendnnt  was  chargeable  with  negrligence  in  setUng  and  care  of  the  tire, 

the  fact  that  it  was  so  long  stayed  in  its  progress  in  the  slough  did  not,  is 

a  matter  of  law,  excuse  the  defendant  from  liability  for  the  subsequent 

!l?t!Jn^a''T®il  "?^'^^  such  injury  too  remote  to  warrant  recovery  s^inst 

detendant    The  belufoi  the  defendant,  at  the  time  of  the  fire,  that  there  »« 
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aaitca  —  Continuod. 

\nf^T  in  it,  i«  not  oompatent  ovidence  where  onW  companutory  dam- 
■TB  daitned.  — Kippner  or  Krlppner  d.  Biebl,  Sup.  Cl  Uinn.,  N.  W. 
,  Augiut  S,  1881 ;  Ofo.  L.  Bui.,  AuKiut22, 1881 ;  Alb.  L.  J.,  September 

muiMm  earritr^  OoncitrraU  liability.  — In  «n  action  hj  «  railroad pa*- 
Br(«hoirM,iarMt,  without  fault  biraselr),  for  a  penonal  injury,  at^ainit 
rendaat  wboM  nc^li^nee  directly  eoncurred  witb  the  negligence  of  tbe 
iiad  company,  tbe  concurrent  nogllMnce  of  Ibe  company  cannot  be  ita- 
d  to  tbe  plaintiff  ao  aa  to  chatve  bim  with  contributine  to  hia  own  in- 
.  — OuTington  TrsMliir  Oo.  «.  Kelly,  Sup.  Ct.  Ublo,  Ublo  L.  J.,  Augtut 
881. 
aib-oad*  —  Ooittriiuloiy  negligence.  —  Wbaro  a  perron  walking  on  a  rail- 

tc«*tle  attempted  to  e»c*pe  danger  b^  banging  on  the  cmi»-tiet,  and 
■o  ihocked  by  the  train  passing  over  bim  that  He  fell  and  wm  killed : 
.  that  the  railroad  company  wai  liable  in  damage!  if  by  proper  cars  on 
lart  of  iti  terranta  the  injury  mieht  have  been  B*erted  after  tbe  preMOce 
le  deceaiad  wai  obierred,  or  mi^t  by  due  prudence  have  been  oDMrred, 
lugh  deceaaed  by  lucb  treipM*  contributed  proximately  to  the  cauie  of 
njury.  —  (iook,  Admr.,  ■,  Oantral  Kailroad  and  Banking;  Co.  of  Oeowia, 

Gk  Ala.  Houth.  L.  J.,  June^uly,  1881. 

•ririitg  hart*  in  tirtel.  —  A  horM  drawing  a  broughani,  under  the  care  of 
ndant'a  ooHcbman,  in  a  public  (treet,  auddenly  bolted,  and  notwith- 
line  the  eSbrta  of  tbe  driver,  iwerved  on  to  the  footway  and  injured 
itiff,  ffeU,  no  evidanceof  n^ligence  to  go  to  a  jury;  and  that  though 
luna  catt  a  shoe  abortly  after  he  bolted,  and  that  the  driver  did  not, 
ir  the  circumita'icaa  in'which  he  waa  plaoed,  call  out  or  rive  any  warn- 
didnotaltarthecaie.  —  Vtansoniv.  Douglaa,  Bng.  HiKbOk  Juak  0.  P. 
,  Alb.  L.  J.,  Auguit  e,  1R81. 

M  HUTBK  AltD   SBKrART;    TELBCmAPS   UlUAaB. 

'lABLl  IxtTBUMENTS.  —  TVIt  of  vure/uuer  ofnegotiabU  bonda  —  Ma- 
li eoupmu  allaehed  —  Notice.  —  A  bona  fide  purcbaaer  for  value  fVx>in  the 
er  of  nf^tiable  booda  will  take  title  to  them.  That  due  and  unpaid 
Kina  have  not  been  cut  tram  a  nwotiable  bond  la  not  a  fact  tending  to 
r  that  the  title  of  the  poueaaor  of  the  bonda  U  defective,  and  a  bona  fid* 
:haaer  for  value  will  take  title.  A  btma  fide  purchaaer  for  value  of  a 
itiable  bond  to  which  there  ii  attaobed  due  and  unpaid  coupona  will  take 
thereto  from  one  who  holdi  It,  on  account  of  advancea  made  the  maker, 
rbich  poMGaaion  the  purchaier  haa  learned  In  making  inquiry  aa  to  (be 
ance  of  the  matured  coupona.  —  Indiana  and  Dlinoia  Oantral  It.  Co.  w. 
iffue,  n.  8.  tjup.  CL,  Bap.,  Auguat  B,  1881. 


oaed  upon  by  a  paraonation,  ia  liable  only  for  a  clear  and  intentional 
iliction  of  duty ;  and  in  the  abiance  of  auch  evidence  ha  <a  protected  by 
li^^  preaumption  that  he  did  hit  full  duty.  —  Tba  Commonwealth  c. 
nea,  Sup.  Ck  Fa„  Leg.  Adv.,  tleptember  6, 1681 ;  Uhio  L.  J.,  September 

iai. 

>.  —  See  Pbincifal  aitd  Aoairr ;  Tilbokxpb  UuiAQi. 
.MOB.  —  Obatrue^tg  Aoib  of  ttirfiice-iBater  by  eonttruetin^  a  railway 
i-btd.  —  The  fact  that  a  railway  company,  in  oonalructing  ita  road-bed. 
Shed  up  an  artiScial  diuta  on  {he  land  01  a  third  peraon,  dj  which  lur- 
-ivater  waa  conducted  to  a  river,  tbe  road-bed,  aa  conatructed,  turning 
I  tbe  water  upon  laid  premiaea,  ia  no  ground  of  action.  —  O'Connor  a. 
d  du  Lac,  Amboy,  and  Peoria  R.  Co.,  Sup.  Ck  Wis.,  Hep.,  Auguit  10, 


n 


•c 


6lO  DIGEST   OP   RECENT  CASES. 

Officer.  —  Public  officer  —  Reswnation  —  Acceptance  —  Common  Une.  —  At 
common  law  the  resignation  of  a  public  officer  does  not  take  effect  until  it  is 
accepted  by  the  proper  authoriiy.  In  Michigan  the  common>law  rule  is 
in  force.  — Edwards  v.  United  States,  U.  S.  Sup.  Ct,  Rep.,  July  27.  1881; 
Cent.  L.  J,^  July  16, 1881. 

Partnership. — Right  of  representative  of  deceased  partner  to  continue  pari- 
nershU}  business  —  Liability  of  said  share  for  subsequent  debts — Special 
act  of  legislature  as  to  guardian  —  Recovery  barred  by  acquiescence.-' On 
the  death  of  one  of  the  members  of  a  partnership,  his  personal  representa- 
tive has  the  power,  unless  restrained  b^  his  beneficiaries,  to  allow  the  estate  of 
the  deceased  partner  to  be  continued  in  the  partnership  business;  and  if  $o 
continued,  the  property  becomes  liable  to  the  partnership  debts  3ub>e- 
quently  incurred  as  well  as  to  prior  debts,  except  that  the  property  which 
remains  unchanged  is  still  subject  to  the  partnership  lien  in  preference  to 
after-acquired  debts ;  whilst  new  property  which,  in  tne  course  of  busine**, 
took  the  place  of  the  old,  is  not  subject  to  said  lien  in  preference  to  such 
debts.  But,  as  between  the  surviving  partners  and  the  representative  of  the 
deceased  partner,  the  lien  of  the  latter  will  extend  to  after-acquired  prop- 
erty resulting  from  the  employment  of  the  partnership  stock,  so  as  to  eaiiUe 
him,  at  his  option,  either  to  demand  a  share  of  the  profits  or  interest  on  the 

*  value  of  the  decedent's  share  at  the  time  of  his  death.  The  appointment 
of  guardians  is  not  peculiarly  a  chancery  power,  but  is  generally  conferred 
on  rrobate  Courts.  A  State  legislature  has  power  by  special  act  to  author- 
ize a  guardian  to  invest  the  ward's  property  in  stock  of  a  manufacturini^ 
corporation,  and  such  act  is  not  an  exercise  of  judicial  power.  A  delay  for 
nine  years  on  the  part  of  infants  after  coming  of  age,  before  bringing  '>uit, 
heldt  under  the  circumstances,  to  be  such  acquiescence  as  to  bar  recovery.  — 
Hovt  V.  Sprague,  and  Franklyn  ».  Sprague,  U.  S.  Sup.  Ct.,  Morr.  Trans., 
vol.  2,  No.  6. 

Assignment  for  creditors  —  Marshalling  assets.  —  On  marshalling  the 

assets  of  both  partnership  and  individual  estates,  under  separate  assiirnments 
for  the  benefit  of  creditors,  the  partnership  creditors  are  not  entitled,  after 
exhausting  the  partnership  assets,  to  resort  to  the  individual  assets  until 
after  the  individual  creditors'  claims  have  been  satisfied.  —  Davis  e.  Howeli. 
Ot.  Ch.  N.  J.,  Am.  L.  Reg.,  July,  1881. 

One  partner  cannot  admit  new  member  to  firm  —  Mutual  consent  nece^san' 

to  admission  of  purchaser  of  one  partner*s  interest — Ratifieation  —  />*•<-.« 
not  extend  beyond  matters  actually  known  or  implied,  —  In  a  firm  consi?tin:j 
of  fourteen  members,  owning  equal  shares,  one  of  the  members  (A.)  act«^l 
as  president,  and  contracted  with  a  third  party,  that  if  such  party  wouli 
purchase  B.'s  (one  of  the  fourteen  members)  interest,  he  should  hold  such 
share  free  from  mortgaoje  which  was  then  a  lien  upon  all  their  property. 
Afterward  the  firm  property  was  foreclosed,  and  said  tnird  partv  sued  the  thi^ 
teen  members  for  the  amount  of  money  paid  into  the  firm's  capital.  Held,  he 
could  not  maintain  suit,  unless  the  other  members  had  knowledge  of  A.'s 
agreement  and  ratified  it;  and  that  a  party  ratifyine  a  contract  is  not  bounJ 
by  a  separate  and  distinct  part  of  the  contract,  not  incident  to  it;  and  ratifi- 
cation, where  there  is  no  express  notice,  cannot  extend  beyond  an  adoption 
of  the  acts  of  the  agent  to  tne  extent  fairly  implied  from  the  nature  o  the 
transaction.  —  Love  t?.  Payne,  Sup.  Ct.  Ind.,  Am.  L.  Reg.,  August,  1881. 

What  will  charge  a  member.  —  In  an  action  by  a  creditor  of  a  firm  to 

charge  the  defendant  as  a  member  of  such  firm,  neither  the  reports  frt»m  a 
mercantile  agency  nor  the  declaration  of  other  third  parties  are  competer.i 
evidence  to  establish  such  liability.  Where  the  conduct  of  a  party  is  relied 
upon  to  charge  him  as  a  member  of  a  firm  of  which  he  is  n«it  in  fact  a 
member,  it  should  appear  that  the  creditor  relied  on  such  conduct,  and 
trusted  the  firm  on  the  faith  of  such  party  being  a  member.  —  Cook  t?.  Pen- 
rhyn  Slate  Co.,  Sup.  Ct.  Ohio,  Ohio  L.  J.,  August  26,  1881. 


DIGEST  OP   RECENT  CASES.  6ll 

fTS.  —  Prtlimiitary  injuncfian  —  Delate  by  eonttni  —  Fmat  Ataring.  — 
raUmiaftr;  fnjunetion  will  not  b«  gi«nt«d  to  mtniD  ui  inflriu^nent  of 
iMnt,  upon  *clear««  «nUred  bj  oonient,  kfter  granting  an  appticmtion  for 
vliminary  injunction-  Such  an  injunctfon  can  bfl  allowed  onlr  after  full 
negation  of  the  act  and  a  final  hearine.  —  Da  Vsr  Warner  v.  Bauett,  tJ. 
hi.  Cl.  DiM.  Conn..  Bop.,  Jul;  18,  1861. 

"arUefpaUHUdmaeJUiuvieaTinf  oul^  Siffhi  ofpure/uMtrto  nptae«.  — 
era  lome  of  the  parti  of  a  patented  machine  wear  out  fatter  than  other*, 
purchaier  of  met)  machine  ha*  (he  right  to  replace  thoM  part*  ai  otten 
leceaury,  bo  long  M  the  identity  of  the  maahine  i»  retaJnao.  But  if  the 
snt  coven  a  particular  part,  separate  from  the  othen,  a  purchaser  ha*  no 
It  to  replace  such  part.  —  Gottfried  t>.  Uonrad-Seipp  Brewing  Co.,  U.  8. 

Ou  North.  DUL  III.,  Oin.  L.  Bui.,  August  1&,  I88f. 
Judicial  late  —  Of  rruiehinery  —  lU  u*a —  Waiver.  —  Whera  patented 
;hine«  have  been  sold  on  a  judicial  lale,  in  an  action  wherein  the  plaiDtifT, 
owner  of  the  patent,  wu  a  party  and  coniented  to  the  decree  of  sale,  be 
I  be  held  to  hHve  parted  with  the  excuiive  right  lo  his  invention  so  far  m 
machines  are  concerned,  and  the  purchaser*  at  aucb  a  sale  have  a  right  to 

such   patented  machines.  —  Detweiler  s.  Voege,  TJ.   S.  Cir.   OL   Salt. 
L  N.tT.  Rep.,  August  17,  1881. 
}ee  Dahaqu!  Rbmoval  or  Oavsk*. 

DiNO. — Oeiitral_  detnurrei — Exeeulion-bOTuI  —  Action  upon  — Creditor 
t  may  bring  -  " 

.  demurrer  t«  ..  ,  o     -  -  .-.-_- „ 

•a  of  action  or  one  good  defence  in  a  pleading  to  which  it  I*  iaterpoaed. 
I  "  crediton  "  to  whom  a  right  of  action  upon  an  executor's  bond  is  given 
ttatute  are  thoie  who  have  been  determined  to  be  such  b;  an  allowHDce 
their  claims  against  the  estate,  in  the  manner  prescribed  by  statute, 
in  demurrer  to  au  anawer,  the  sufficiency  of  the  complaint  as  to  matter* 
lubaCance  may  be  conFidered,  and  the  party  whose  pleading  is  demurred 
aaj  attacli  the  pleading  of  hi*  adveraarj,  and  judgment  will  be  given 
ioit  the  party  cummiltmg  the  flnt  error  of  substance.  — Fittt  National 
lb  V.  NaUian,  Sup.  CL  Mmn.,  S.  W.  Kep.,  July  SO,  1681. 
lee  CoBPOitaTioHB;  Fsadd;  Habbiis  Womav. 

riCB.  — DifftrtU  Federal  jttritdietioru  —  Vmue  —  PleadtHg.  —  Where 
injury  to  real  estate  lyiaK  within  one  Federal  jurisdiction  is  done  by  a 
nioipal  corporation  lying  and  being  within  another  Fednral  jurisdictiun, 
common-law  rule  as  to  local  action*  doe*  not  obtain.     Where  a  State.  *-- 


M,  autborixei  the  erection  of  a  structure  on  a  navlicablt 


lich  fs 

„  ,. „  -, ,   „  -Jitein 

Iher  State,  a  demurrer,  by  reaun  or  such  statute,  doe*  not-  lie  to  the 
iLioQ.  but  the  court  mutt  be  informed  by  answer  whether  the  structure 
rferes  or  not  with  the  navigability  of  the  river,  and  b-anscend*  the  power 
the  State  in  the  premises.  —  Buts  v.  Oitv  of  St.  Louis,  U.  8.  Cir.  Ct.  East 
L  Ho..  Rep.,  July  20.  1881. 

'ad*ralpraetiet(flta  V ark)  — Contract  by  /Vwjncoruui,  — Ifatanjtime 
leprogreuof  a  trial  a  fkct  is  developed,  either  by  the  admi*iions  of  counsel 
>y  the  proof  itself,  which  must  neceitarily  put  an  end  to  the  action,  the 
rt  may,  upon  iU  own  motion  or  that  of  counsel,  act  upon  it,  and  close 
case.  In  the  Federal  courts,  where  involuntary  nonsuits  are  not  allowed, 
may  be  dune  by  instructing  the  jury  what  verdict  to  bring  in.  Under 
New.  York  Code  of  Procedure  the  illegality  of  a  contract  need  not  be 
lially  plead''d.  Hut  may  be  noticed  under  a  plea  of  the  general  issue.  An 
sement  by  a  consul  of  a  foreign  government  to  use  his  influence  with  hi* 
ernment  or  it*  agent*  to  obtain  contract*,  in  oonaideraiion  of  a  comroi*- 
k.  is  again*t  public  policy,  and  incApabie  of  enforcement.  —  Oacanyan  v. 
ncheater  Reputing-Armi  Co.,  U.  6.  Sup.  OL,  Morr.  Tran*.,  voL  2,  Mo. 
Alb.  L.  J„  July  \S,  1881. 
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Pr  ACTIO  B  —  Continued. 

Amendment  of  findings  by  court  —  Presumption  where  there  ii  no  ease  or 

bill  of  exceptions  —  Findings  —  Construction  of  —  A  court  has  a  right,  upon 
motion,  after  its  finding  have  been  filed,  to  change  or  modify  its  conclusions 
of  law  upon  the  facts  found,  without  ordering  a  new  trial  of  the  action.  On 
an  appeal  from  a  judgment  after  trial  by  the  court,  where  no  case  or  hill  of 
exceptions  is  made,  no  point  can  be  made  a^inst  the  judgment  on  the 
ground  that  the  findings  of  fact  are  not  responsive  to  the  issues  made  by  the 
pleadings.  The  presumption  in  such  case  is  that  the  facts  were  litigated  at 
the  trial  by  counsel,  and  that  sufficient  evidence  to  sustain  the  finding  was 
introduced  without  objection.  The  only  question  presented  for  decision  io 
such  a  case  is  whether  the  facts  found  sustain  tne  judgment. — Jones  v. 
Wilder,  Sup.  Ot  Minn.,  N.  W.  Rep.,  August  18,  1881. 

See  BiiKss  and  Mining;  Plkading. 

Presumption.  —  See  Bills  and  Notes. 

Principal  and  Agent.  —  Agreement  <u  to  terminatmg  agency  —  Written 
notice  by  one  other  than  principal.  — >  Where,  by  the  termi  of  a  written  con- 
tract, one  constituted  an  agent  to  loan  money  and  take  securities  for  the  pay- 
ment of  the  same,  and  expressly  provided  that  the  authority  coald  be  revoked 
on  a  request  in  writing:  held,  tnat  a  demand  for  the  securities  in  vrnting, 
signed  by  a  party  claiming  to  be  attorney,  without  an  order  in  writing,  or 
proof  of  nis  authority,  was  not  sufficient  to  authorize  the  principal  to  maintain 
an  action  fbr  the  securities.  —  Tingley  o.  Parshall,  Sup.  Ou  Neb.,  N.  W. 
Rep.,  July 28,  1881. 

—  Agent  cannot  act  for  both  parties  without  their  consent  —  When  eniitUd 
to  commission  though  sale  not  made —  TUte-botui  on  option— 'Conualmeni 
by  agent,  —  If  an  agent  act  for  both  parties  in  the  same  transaction,  he  can- 
nut  recover  compensation  from  either,  unless  the  parties  knew  and  assentt^d 
to  his  acting  for  ooth.  The  general  rule  is,  that  tne  duties  of  an  agent  con- 
tinue, and  commissions  are  not  due,  until  he  has  effected  a  bargain  and  i^ale 
by  a  contract  which  is  mutually  binding  on  the  vendor  and  the  vendee.  But 
when  the  agent  produces  a  purchaser  acceptable  to  the  owner,  and  able  and 
willing  to  purchase  on  terms  satisfactorv  to  the  owner,  the  agent  has  per- 
formed his  duty ;  and  if  through  the  fault  of  the  owner  the  sale  is  not  con- 
summated, the  agent  may  recover  his  commissions.  A  title-bond  executed 
by  the  owner  of  the  property  only  gives  to  the  obligee  an  option  to  pu^ 
cbase;  but,  not  being  a  mutual  obligation,  binding  upon  botn  contracting 
parties,  is  enforceable  only  by  acceptance  and  performance  of  its  condition! 
during  the  continuance  of  the  option.  But  if  the  agent,  concealing  from  the 
obligee  his  agency  to  sell,  induce  the  latter  to  undertake  in  oonnection  with 
himself  the  purchase  of  the  property,  such  concealment  will  avoid  his  com- 
missions, whether  the  seller  knew  of  the  double  relation  or  not  —  FriU  r. 
Finerty,  Sup.  Ot  Col.,  CoL  L.  Rep.,  July,  1881. 

— —  Judgment  against  two  parties  as  principals  — >  Subsequent  discovery  that 
they  acted  as  agents  for  themselves  a'ld  a  third  party  -^  Suit  against  iuck^ 
third  party  not  maintainable.  —  Plaintiffs  recovered  judgment  for  breich  of 
a  contract  against  W.  and  M.,  carrying  on  business  in  partnership  as  W., 
M.  &  Co.  W.  and  M.  became  insolvent,  and  the  judgment  was  never  sstis- 
fied.  The  plaintiffs  afterwards  discovered  that  H.  was  jointly  interested  in 
the  contract  which  they  had  entered  into  with  W.  and  M.,  and  they  brought  a 
fresh  action  against  H.  Held,  that  the  judgment  recovered  by  the  plsmiifs 
aeainst  W.  and  M.,  though  unsatisfied,  was  a  bar  to  their  action  against  fi.— 
JCendhll  V.  Hamilton,  House  of  Lords,  Am.  L.  Reg.,  August,  1881. 

—  See  Usury. 

Principal  and  Surety.  —  Suretyship  —  Ih'yn —  Oonstruction  of  band  —  EU^ 
tion  —  Qualification.  —  A  surely  is  not  bound  beyond  the  date  limited  in  the 
bond,  and  the  bond  will  be  construed  strictly.  Where  a  bond  of  surety  is 
for  one  year,  or  until  a  successor  shall  be  elected  and  qualified,  the  pre- 
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nptioD  will  b«  r«i««d  that  the  official  tenn  baa  expired;   and  if  it  is 
ight  to  hold  the  lurety  for  acta  or  omiuioni  of  hii  principnl  beyond  the 
ir,  it  mmt  be   pleaaed   that  no  succeasor  waa  elected  and  qualiAed.  — 
■nuton  e.  Tbe  State.  8up.  Ct,  Ind.,  Rep„  July  27,  1881. 
.moADCoHFAin.  —  BeeCoMHOKO^BBiBa;  Nmligbno*;  Sxli. 
[iT«R, — 8«e  Tktibt. 

>TAL  OT  Cattsbb.  —  Quel  oxvong  \tndtr  H\»  laiea  of  Ihe  DttUtd  Statu.  — 
tiona  upon  an  ndTene  proceeding  to  prevent  the  iaaunt  of  patent  for  a  miu- 
;  claim  are  caaes  arising  under  the  lava  of  the  United  Statea,  and  may  be 
DOT ed  from  the  Btate  to  tbe  United  States  courts  for  trial.  — Frank  O.  A 
M.  Co.  B.  Larimar  S.  A  M.  Co.,  U.  B.  Oir.  Ct.  Dist  Col.,  Ch.  Lag.  N., 
I728,  1881;  Col.  L.  Rep.,  July,  1881. 

1875  —  AmtTidfruni  —  Juritdie- 

wbich  there  are  separable  controvenies,  one  of  wfiich 
mtween  eitizena  of  different  States  and  another  between  citizens  of  the 
ne  Slate,  cannot  be  remored  from  the  State  to  tbe  Federal  court.  If  a 
t  has  been  improperly  removed,  tbe  Circuit  Court  has  no  power  to  pennit 

filing  of  an  amendment  or  croas-bill  ao  changing  tbe  cause  aa  to  give  tbe 
irt  jurisdiction.  —  Iowa  Homestead  Co.  c.  Des  Hoines  Nav.  and  B.  Co., 
S.  Cir.  OL  Diat.  Iowa.  West.  Jur,  Augual,  1881;  Cin.  L.  Bui.,  August 

188t :  Fed.  Rap.,  August  30,  1881. 


n  is  alll^^  to  defeat  the  title  acquired  from  it,  tbe  officers  of  tbe  corpora 
n  are  proper,  but  not  necessary,  parties  defendant  to  tbe  suit.  Tbe  residence 
such  oSc«n  will  not  prevent  a  removal  of  the  suiL  —National  Bank  of 
ndon  D.  Wells  River  Man.  Co,  U.  8,  CTr.  Ot.  Diat.  Vt,  Rep.,  Augustl7, 1881. 
See  Chahqi  or  YiHinE. 

.■TDT.  —  lUtarm»g  properly  —  Value  of  property  —  Reitraining  enforet- 
tU  of  jadgmerU  for  altematijie  value.  —  The  sheriff,  holding  an  execution, 
d  levied  it  upon  personal  property  consisting  of  horaea,  hoKa,  tarmiag 
plementi,  and  grain.  When  tbe  plaintiffs  replevied  it  from  nim,  while 
ll  remaining  on  the  farm  of  the  execution  debtor.  Judgment  having  been 


idered  againat  the  plaintiffs  in  the  alternative,  for  a  return  of  the  property 
for  ila  vulue  ai  found  by  the  court,  tbey  tendered  it  back  at  the  place 
ier«  replevied.     Held,  that  this  was  a  suitable  place  to  return  it.     Where 


lost  01 

d  their  separate  value,  as  found  by  the  court,  can  be  deUnitely  ascertained^ 
;h  value  in  money  may  be  tendered  in  their  ateiul.  together  with  tbe  re- 
Lining  goods.  Where,  after  such  offer  to  return  the  (foods  replevied,  which 
sot  HCcepUd,  the  defendnnt  proceeds  to  enforce  the  alteroHtive  judgment 
'  their  value,  the  plaintiff  is  entitled  to  an  injunction  restraining  nim  from 
doing.  —  Reavia  o.  Horner,  Sup,  Ct.  Neb.,  N.  W.  Rep.,  July  30,  1881. 
Bee  CoKTHAcr. 


apprehension  and  conviction  of  tbe  parties  guilty  of  robbing  a  county 
asur^,  signed,  by  order  of  the  Board  of  Supervisors,  by  the  chairman 
treof;  is  not  the  act  of  the  individual  members  of  the  board,  for  which  they 
I  individually  and  poisonnlly  liable,  but  is  an  act  done  by  them  in  their 
Icial  capacity  only.  Where  such  an  offer  of  reward  was  made  by  the 
anl  of  Buperviaon  without  authority,  and  acted  upon  bv  the  plaintiffs, 
I  fact  that  they  bad  in  law  no  authority  does  not  make  them  peisonally 
ble.  — Hathsingr.  Bousquet  et  al.,  U.  3.  Oir.  Ct.  Dist.  Iowa,  Col.  L.  Bep., 
ly,  1881;  Fed.  B«p„  August  2,  1881. 
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Sals.  —  Statute  of  Frauds  —  What  necessary  to  take  parol  sale  md  of-^ 
Fo7iner  adjudieation —  When  record  discloses  that  U  is  not  onmtnU,nQi 
conclusive  on  parties.  —  In  order  to  take  a  parol  sale  of  land  out  of  the  Suuiie 
of  Frauds,  the  vendee  must  take  actual,  open,  notorious,  and  exclusive 
possession  of  the  premises.  The  sustaining  of  a  demurrer  to  a  bill  in  equity 
IS  simply  a  decision  that  the  complainant  has  not  set  out  a  case  entitling  him 
to  relieL  It  is  not  a  decision  on  the  merits,  and  hence  cannot  be  put  in  evi- 
dence against  the  complainant  in  a  subsequent  proceeding  on  the  same  cause 
of  action,  as  a  bar  to  his  relief  or  recovery.  —  Detrick  v,  Sharrar,  Sup.  Cu 
Pa.,  W.  N.  C,  August  11,  1881. 

—  lendor  and  vendee —  Conditional  sale  ^^  Bailment — Lease  of  ckaUeli— 
Debtor  and  creditor.  —  A  sale  and  delivery  of  personal  property,  with  sn 
agreement  that  the  ownership  shall  remain  io  the  vendor  until  the  purchase- 
money  is  paid,  will  enable  the  creditors  of  the  vendee  to  seize  and  sell  the 
same  for  the  payment  of  his  debts.  —  Brunswick  v.  Hoover,  Sup.  Ct  Pa., 
W.N.  C,  July  14,  1881. 

See  (Contract  ;  Judicial  Sales  ;  Pbikgipal  and  Aqknt  ;  Tttl*. 

Skt-off.  — See  Mobtgaqb. 

Slandkb. — Actionable  words  —  Variance. — Defendant,  in  an  action  of  slan- 
der, Was  chained  with  saying  of  the  plaintiff  that  she  slept  with  a  man  not 
her  husband.  The  proof  showed  the  statement  to  be  that  such  person  was 
in  bed  with  her.  Held,  the  want  of  correspondence  between  the  allegation 
and  proof  raises  a  mere  question  of  variance,  and  is  not  a  failure  of  proof.  — 
Barnett  v.  Ward,  Sup.  Ct  Ohio,  Ohio  L.  J.,  August  26,  1881. 

Stockholdbb.  —  Liability  of  married  woman  holding  stock  in  naOowil 
bank  —  New  Jersey  statute  const'nted.  —  Where  a  married  woman  was  one 
of  the  shareholders  of  the  capital  stock  of  a  national  bank  in  the  Stste  of 
New  Jersey,  which  became  insolvent,  and  an  assessment  was  made  upon  the 

.  shareholders,  under  the  Federal  statute,  to  the  amount  of  the  par  value  of 
the  stock:  held^  that  the  liability  created  by  the  act  of  Congress  is  not 
within  the  proviso  of  the  New  Jersev  statute  of  1874  relative  to  married 
women,  because  a  shareholder  of  the  bank  becomes  a  principal  debtor  as  to 
creditors  of  the  bank,  and  not  a  guarantor  or  surety,  and  we  suit  is  not  to 
enforce  a  promise  to  pay  the  debt  or  answer  for  the  liability  of  another.— 
Hobart,  Keceiver,  etc.  v.  Johnson,  IT.  S.  Cir.  Ct.  South.  Dist.  N.  T.,  PaiW 
Keg..  July  28,  1881 ;  Rep.,  July  27,  1881. 

— —  See  Cobpobationb;  MoBTOAaB  (Chattbl). 

SUBBTT.  —  See  GUABDIAK  AND  WaBD. 

Taxation.  —  Taxes  on  property  in  transit  through  the  State,  —  Where 
a  party  purchased  corn  rrom  various  parties,  caused  it  to  be  removed 
to  the  railwav,  and  there  to  be  put  in  cribs  temporarily,  to  await  transporu- 
tion,  and  with  the  purpose  on  nil  part  to  have  it  carried  beyond  the  State : 
heldf  that  it  was  in  commercial  transit,  and  not  taxable  by  the  State.  But 
there  must  be  a  purpose  to  ship  immediately,  or  as  soon  as  transportatioa 
can  be  conveniently  obtained,  followed  up  by^actual  shipment  in  a  reasoosbie 
time.  With  the  qualification  above  stated,  the  criboing  of  com  may  be 
treated  as  a  thing  done  from  necessity,  or  for  convenience  in  the  course  of 
transportation.  —  Ogilvie  v.  Crawford  County,  U.  S.  Cir.  Ct^  Dist  Iowa, 
Col.  t.  Rep.,  Julv,  1881 ;  Ky.  L.  Rep.,  August,  1881 ;  Rep.,  August  17, 1881 ; 
Fed.  Rep.,  July  19,  1881. 

Uniformity  —  Bank   shareholders  —  Injunction  —  Collector  of  tax4S.  — 


Although  bank  shareholders  are  taxed  by  the  laws  of  the  State  at  a  higher 
rate  than  is  imposed  upon  shareholders  in  other  than  moneyed  corporatioas 
the  rule  of  uniformity  prescribed  by  sect.  6219  of  the  Revised  Statutes  of 
the  United  States  is  not  thereby  violated.  A  collector  of  taxes  beine  a  raini>- 
terial  officer,  who  must  obey  the  mandate  in  his  hands  for  the  collection  of 
taxes,  an  injunction  will  not  be  granted  to  restrain  him  unless  the  tax  is  void 
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id  to  b;  the  penon  sending  the  mesisge,  bindi  him,  unleaa  the  compui^ 
guilty  of  actual  negligeDce,     The  Tact  oF  a  miitahe  is  not  prima  jaeit 
»nco  of  the  want  of  onlinary  eare.  —  Beckers.  Weitem  Union  Tal.  Co., 
Ct.  Neb.,  WetL  Jur.,  July,  1881. 
BO  Dauaois. 

or  Bi  CuATier.  —Sea  Dred. 
Ts  iH  CoMHOw.  —  Sea  HoRTOAaa. 
:b. —  See  Contkagt. 

— Traiufer  ofnalional-bani  tkara  —  Subsequent  atlaehmtnl.  — A  trant- 
f  the  ibvei  of  a  national  bank,  though  not  recorded,  conveya  title,  and 
(Sequent  attachment  a^iost  these  iharet  will  not  charge  them.  —  Con- 
ital  National  Bank  n.  Eliot  National  Bank,  D.  8.  Cir.  Ct  DiaL  Mau., 
,  July  18,  1881, 

at* —  TUU  of  pUtintiff't  agent  —  Paymtnt.  —  Where  one  authorises  a 
in,  known  to  him  to  be  irresponsible,  to  purchase  floods  for  consignment 
m,  upon  a  promise  to  such  purchaser  to  furnish  the  purchase  price  for 
goods,  be  is  liable  to  the  vendor  for  such  price,  after  the  goods  have 
)  into  his  postession,  notwithstanding  that  credit  was  given  solely  to  the 
tatser,  ana  the  vendor  knew  nothing  of  the  arrangement  between  the 
ee  and  consignee.  —  Thomas  v.  Hoody,  Sup.  Ct.  Cal.,  Rep.,  July  20, 

,  —  Erteting  harriere  againtt  turfaet-vjater — Injury  to  adjaetnt  ionrf- 
pf"  —  Railroad  embankment  for  (rue*. --The  owner  of  land,  or  one 
ng  a  right  o^  way,  may  erect  barriers  to  keep  off  the  surface-water  or 
*      ing  floods  coming  from  or  across  adjacent  lands ;  and  for  any  cr  -  -  - 


it  repulsion,  turning  aside,  or  keeping  up  of  these  waters,  to  the  injury 
Lfasr  lands,  he  will  not  be  responsible.  A  railmsd  oompanv  built  an 
■nkment  for  its  track  ten  feet  high,  one  hundred  feet  wide,  and  ten  miles 
,  and  thereby  caused  the  surface-water  of  the  adjacent  lands  and  the 
Bow  of  a  river  to  go  and  remain  upon  the  land  of  an  adjacent  owner  to 
tillage.  Held,  that  the  railroad  company  was  not  liable  for  any  damage 
<  thereby.  — Cairo  and  Vincennei  K.  Co.  v.  Stevens,  Sup.  Ct.  Ind.,  Kep., 
18,1881. 

1-Habk.  — Appropriation  of  xBordi  as  trade-mark —  OMce  of — It^ane- 
—Acqairetnent  of  pertonal  property,  buiineaa,  and  goad-viUt  of  dettated 

m Words  which  are  merely  descriptive  of  the  kind,  nature,   ityle, 

acter,  or  quality  of  the  goods  or  article  sold  cannot  be  ezcliuively 
opriated  and  protected  as  a  trade-mark.  Accordingly,  the  words 
eumatic  Liniment"  and  "Celebrated  Liniment"  must  ne  regarded  as 
I  words  of  description,  and  hence  not  entitled  to  luch  protection.  It  is 
iBce  of  a  trade-mark  to  point  out  the  true  source,  origin,  or  ownership 
!•  gooda  to  which  the  mark  is  applied,  or  to  designate  a  dealer's  place 
iiineac,  distinguishing  it  from  ttie  business  locality  of  other  dealers. 
«  can  M  no  injunction  against  the  use  of  a  name  of  a  person  long  since 
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deceased,  and  which  has  ceased  to  point  out  or  designate  the  source,  origir, 
ownership,  or  locality  of  sale  of  the  article  to  which  it  is  attached,  and 
which  has  become  merely  descriptive  of  a  mixture  or  compound,  and  henee 
generic,  especially  after  long  delay  in  asserting  an  exclusive  rieht,  and  bj 
one  who  never  possessed  it.  One  cannot  acquire  the  personal  propertj, 
business,  and  good-will  of  a  deceased  person  except  through  an  adminis- 
tration upon  his  estate  and  an  order  of  distribution.  Where  no  Picluiive 
right  to  a  trade-mark  is  invaded,  an  injunction  will  not  be  granted  bv  reason 
ot  anv  mere  absence  of  such  right  on  the  part  of  the  defendant  — Marshall 
V.  Pinkham,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  July  28,  1881;  N.  W.  Rep.,  July 
30,  1881;  Rep.,  September  7,  1881. 

—  Injunction  restraining  the  use  of  trade-mark —  WTien  fnainiainable.  —  The 
plaintiff,  who  first  applied  the  word  "Vienna"  to  baked  bread  and  other 
articles,  having  been  engaged  in  the  manufacture  in  the  city  of  New  York 
of  an  article  known  as  *•  Vienna  bread,"  and  which  he  has  for  many  years 
past  sold  with  a  label  thereon  containing  the  words  "Vienna  Model  Bakery, ' 


Keg.,  September  8,  1881. 

Trust.  —  Removal  of  trustee — Injunction  and  receiver —  Fraud —  iVoo/,— In 
a  suit  for  the  removal  of  a  trustee,  equity  will  not  interfere  suramarily, 
before  answer  filed,  by  granting  a  preliminary  injunction  and  the  appoint- 
ment of  a  receiver,  upon  charges  of  fraud  and  Dad  businesa-managt^ment, 
unless  the  charges  are  clearly  established  and  the  complainant  would  suffer 
irreparable  loss  bv  any  delay. — Latham  v.  Ghafee,  U.  b.  Cir.  Ct  Dist  K  I., 
Rep.,  August  3,  1881. 

Usury.  —  Agency  —  Authority  —  New  obliaation  taken  by  bona  fide  purcMs- 
er.  —  If  an  agent  in  ^od  faith  makes  a  loan  for  another,  and,*  without  the 
knowledge  or  authority  of  his  principal,  exacts  more  than  the  legal  int4?rest. 
the  loan  is  not  thereby  rendered  usurious.  Where  an  usurious  obligation 
has  passed  for  value  to  an  innocent  purchaser,  and  the  purchaser  takes  a  new 
and  substituted  obligation  for  the  debt,  there  being  no  taint  of  usury  in  the 
second  transaction,  the  plea  of  usury  to  the  substituted  obligation  cannot  be 
sustained.  —  Palmer  t>.  Call,  U.  S.  Cir.  Ct  Dist  Iowa,  Rep.,  August  7,  IsSl. 

-^— See  Bills  and  Notes. 

Sheriff  selling  land  subject  to  usurious  mortgage  —  Waiver,  —  Where  a 

.«^  mortgageor  and  the  second  mortgagee  have  the  right  to  set  up  usury  a5  a 

»***^*'  defence  to  the  first  mortgage,  a  sheriff  selling  the  land  on  foreclosure  of  the 

second  mortgage  does  not,  by  conveying  subject  to  the  first  mortp^e,  deprive 
the  purchaser  of  the  right  to  make  the  same  defence.  The  sheriff  has  no 
power  to  waive  the  usury.  —  Pionell  v,  Boyd,  Ct  Errors  and  App.  N.  Jm 
Kep.,  August  7,  1881. 

Vendor's  LiBN. —  Collateral  security  —  Waiver.  —  A  vendor's  lien  is  waived 
by  taking  collateral  security.  The  presumption  of  waiver  is  not  rebutted  bv 
the  fact  that  the  security  was,  or  afterwards  became,  worthless.  —  Kendrick 
V.  Sggleston,  Sup.  Ct  Iowa,  Rep^  July  20,  1881. 

Venue.  —  See  Practice. 

Waiver.  —  See  Contract  ;  Vendor's  Liev. 

Wills.  —  Testamentary  capacity  —  Evidence  of  undue  influence  necessary  io 
defeat  a  will  —  Burden  of  proof — Examiner — Use  of  evidence  taken  *^ 
fore — Judicial  comments  on  evidence  tending  to  mislead  the  jury.  —  A  tesis- 
trix  who  was  old  and  somewhat  feeble,  and  as  to  whose  insanity  there  was 
considerable  evidence,  executed  a  will  whereby  she  left  to  her  contidential 
adviser,  who  had  drawn  the  will,  certain  property  amounting  to  about  one- 
eightieth  part  in  value  of  her  whole  estate,  and  devised  and  oequeatbed  the 
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^due  to  him  in  tnut  for  o«rtun  of  ber  reUtivet.  Btld,  that  the  sboTe 
lie  of  beta  wu  not  lufflcient  to  ravens  the  luual  rule,  which,  in  mi  iuue 
test  the  TBiidity  of  a  will,  laji  the  burden  of  proof  upon  the  party  nlleg- 
[  fraud  or  undue  influeoce ;  end  that  there  WM  no  such  evidence  of  fhuid 
undue  influence  u  could  properly  be  aubmitted  to  a  jury.  Where,  in 
ler  to  contradict  a  witneaa  as  to  a  particular  fact,  the  examiner  before 
lom  oartun  leatimonj  in  the  caw  had  former];  been  taken  wai  called  to 
titjai  to  the  witneu  I  evidence  before  him  in  reference  to  thii  tact,  and  it 
■  apparent  that  it  wa«  not  necewarj,  in  order  U  ebow  that  the  testimonv 
taken  hannoniEed  with  that  given  at  the  trial,  to  read  the  whole  thereof ; 
'4,  that  it  was  error  to  allow  the  whole  of  such  testimony  to  be  put  in  evi- 
ice.  Judicial  comments  disparaging  to  witneMea  or  partiea,  and  not 
lUDded  Qpon  fact*  in  e*idence.  or  any  other  Judicial  ramarks  similarly 
Aiout  foundation,  which  may  tend  to  mialead  and  prejudice  the  jury,  are 
proper  and  erroneous,  and  constitute  ground  for  reversal.  —  Stokes  v. 
ller.  Sup.  (X  Ptu,  W.  N.  O..  July  28,  ISBI. 


B,,  a  promissory  note  for  $2,000  payable  to  A.,  and  a  note  saving:  "My 
ih  ia  for  you  to  draw  this  $2,000  for  your  own  use  should  I  die  sudden." 


Id,  that  the  "you"  was  aufficiently  eiplained  by  the  addreas  n 
relope,  and  that  the  paper  and  envelope  together  constituted  a  sufficient 
tameotary  disposition  of  the  promiuor*  note,  and  would  take  effect  as  a 
licil  to  the  vrill  —  Foaselman  v.  BIder,  Hup.  CL  Pa.,  Rep.,  August  3,  1881 ; 
.  N.  O,  July  14,  1881. 

Giadiiion  —  Vetting  afgift  —  Marriagt  urilh  content  of  guardian  or  guar- 
■nt.  —  A  testator  appointed  his  wife  the  sole  guardian  of  hii  children  duf- 
;  minority,  and  bequeathed  to  hia  daughter,  C.  E.,  certain  pecuniary  Ic^a- 
i,  "  upon  her  attaining  the  age  of  twenty-one  year*,  or  on  her  marriaee 
J)  the  conaent  of  her  euardian,  which  should  nrst  happen."  After  the 
lib  of  the  testator  and  his  wlf^,  and  while  no  ruardians  were  in  existence, 
B.  married  without  any  oonsant,  and  died  under  twenty-one.  Htld,  that 
I  gift  had  never  vested,  inasmuch  s«  the  condition  of  consent  could  have 
in  fUlBlied  by  the  appoiutment  of  a  guardian  by  the  Court  of  Chancery 
'.  the  obtaining  such  guardian's  o *  — ■"  '""''  """  '-'' —  ''  '-""  ■'-- 

ditlon  was  attributable  only  to  0. 

App.,  Ch.  L^.  N.,  August  20,  II 
Bee  iRSmurci  (Lm). 
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BILITY  OF  REAL    ESTATE  FOR    THE  DEBTS 
OF  DECEASED  PERSONS. 

Fcndtl  Tenure  and  Deicent  of  Rnl  EsUte: 
1.)  The  Tenure  in  England. 
(z.)   Title  to  PenoailEj  in  the  Ad  minis  lr>tM  ud  \o  the  Re>U;  in  the 

Heir. 
(3.)  The  Doctrine  in  Ihe'Americmn  Stftte*. 
£^liih  Orarts  of  Ordinary  tod  Atnericui  Probate  Courts : 
(1.)   Courts  of  Teitameniarjt  Juriidiclion  in  England. 
(2.)   Scope  ud  Power  of  American  Courti  of  Probate. 
(3. J   Difference  in  the  Validity  of  their  Judemeol*. 
teal  Ettate  u  Aiieti  in  America: 
(I.)  Liability  of  Real  Eitale  for  Debt*  at  Common  Law. 
i2.)   Ita  Liability  in  America : 

(a.)  The  inCereil  of  the  Adminiitrator  therein. 
(#.)  Tfae  right  of  Posseaaion  in  the  Administrator. 
(t.)  The  right  to  Mortgage  the  Real  EiUie. 
(3.)   Ouiiei  and  Liabililiei  of  tbe  Adminiitrator. 
>f  the  Sale  to  pay  Oebti : 
(I.)  Necesaity  of  atrict  Compliaoce'with  the  Sututei. 
(3.)  Who  may  Apply  for  the  Sale. 
(3-)   What  mntt  be  Shown  to  Authorise  the  Order: 
(a.)   Eiiiteoce  of  Debb,  or 
{i.)   Right  of  Adminiitrator  to  Reimbnnement. 
(>'■)   InanSiciencj  of  Pcnonal  Aiieti. 
(1/.)  Notice  to  the  Heira  or  Others  Intereated. 
it.)   Who  may  Appear  and  what  may  be  Shown  to  Defeat  the 
Order. 
(4.)  Within  what  Time  the  Application  may  be  Made. 
(5.)  What  the  Petition  must  Contain. 
(6.)  Gnnrdiant  »d Uttm  for  Infant  Heira. 
(7.)  Of  tbe  Bond  and  Oath  required  before  Sale. 
(8.)   What  Interett  in  Land*  may  be  Sold:     - 
(«.)  Of  the  Decedent's  Title  in  General. 
(J.)  Alienation  by  Heirs  or  Devisees. 
TOI-  vn.  NO.  5  41 
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England  by  William  the  Conqueror,  or  freely  adopted  by 
general  assembly  of  the  whole  realm  and  the  common 
lent  of  the  nation,  as  Blackstone  indicates,'  it  is  imma- 
J  for  the  purposes  of  this  paper  to  inquire.  It  became 
ndamental  maxim  and  necessary  principle  (though  in 
ty,  says  Blackstone,  a  mere  fiction)  "  that  the  king  is 
universal  lord  and  original  proprietor  of  all  the  lands  in 
cingdom :  and  that  no  man  doth  or  can  possess  any  part 
:,  but  what  has  mediately  or  immediately  been  derived 

gift  from  him,  to  be  held  upon  feudal  services."  ■  The 
inal  grant  was  by  words  of  gratuitous  and  pure  donation, 

et  concessi,  perfected  by  the  ceremony  of  corporeal  in- 
iture,  or  open  and  notorious  delivery  of  possession,  and 
iinpanied  by  an  oath  oi  fealty,  or  profession  of  faith  to 
lord,  and  the  act  of  homage  by  the  vassal,  which  bound 

to  do  service  in  recompense  for  the  land  he  held. 
:uitous  as  were  these  feuds  at  their  first  introduction,  so 

were  precarious,  depending  upon  the  will  of  the  lord 

was  the  sole  judge  whether  his  vassal  performed  his 
ices  faithfully.  Then  they  became  certain  for  one  or 
e  years,  and  later  they  began  to  be  granted  for  the  life 
te  feudatory ;  until  in  process  of  time  it  became  unusual, 
was  therefore  thought  hard,  to  reject  the  heir,  if  capable 
lerform  the  services.  This  condition  excluded  infants, 
len,  and  professed  monks,  who  were  incapable  of  bearing 
s,  from  succession  to  a  genuine  feud  ;  and  the  heir,  when 
itted  to  the  feud  of  his  ancestor,  used  to  pay  a  fine  for 
renewal,  which  continued  to  be  exacted  upon  the  death 
le  tenant  even  after  feuds  became  absolutely  hereditary .3 

ancient  English  tenures  are   described  by  Bracton  (in 

time  of  Henry  III.)  as  of  four  kinds,  which  he  calls 
;ht-service,  free  socage,  pure  villenage,  and  villein  soc- 
*     But  in  the  course  of  time  these  tenures,  with  all  theit 

I  Bla.  Comm.  50  el  stq.  *  3  Ula.  Comm.  51. 

3  Bla.  Comm.  53  tl  itq. 

All  oC  IhcM  tenures  wer«  npon  conilition  of  lervicei,  dDties,  and  bur 
more  or  leii  oppresiive ;  the  moil  naiverul  and  esteemed  as  Ibe  moii 
rable,   known  as  knight-service,  urvitium  militare.  chivalry,  nr  strvit. 
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:ept  frank-almoign,  grand  serjeanty,  and  copyhold,  to 
;  general  species  of  tenure,  then  well  known,  called  free 
i  common  socage;  and  by  this  tenure  all  the  freehold 
ds  in  England  are  held  to  this  day.' 

2.)  Why  Personalty  go£s  to  the  Personal  Representative, 
i  Land  to  the  Heir.  — •  It  is  quite  apparent  that  the  status 
the  owner  of  real  estate,  even  under  the  present  condi- 
1  of  the  law  in  England,  is  very  different  from  that  of  the 
ner  of  personal  property.  The  latter  is  subject  to  his  own 
olute  disposition,  restrained  only  by  the  policy  of  the  law, 
ich  requires  him  to  use  it  in  a  rational  manner,  having 
ard  to  his  obligations  to  support  his  family  and  to  per- 
il, either  during  his  lifetime  or  after  his  death,  the  con- 
:ts  which  he  may  have  entered  into.  His  dominion  over 
sonal  property  is  as  absolute  as  his  freedom :  the  law 
cs  full  effect  to  his  rational  disposition  thereof,  cancelling 
will  only  in  so  far  as  It  is  irrational  or  capricious.  To 
omplish  this  realization  of  his  will  and  to  secure  his  per- 
:  freedom  with  reference  to  his  property,  the  law  continues 
ownership,  even  after  his  death,  in  an  officer  whose  func- 
I  it  is  to  represent  him  in  the  post-mortem  disposition  of 
property.'     Hence,  at  common  law,  the  personal  prop- 

I  for  AUenatJoni,  Tenure  b;  Homage,  and  all  Chargei  incident  01  ariiing 
>r  bf  reason  of  Wardihip,  Liver;,  Primer  Seiiin,  or  OusteriemaiD,  or 
ore  hj  Knighti- Service,  Eicuage;  also.  Aid  fur  fill  marrier,  and  Pur 
■  fit*  Chivalitr,  all  other  Charges  incident  thereunto,  be  lilicwiie  taken 
r  and  discharged,  •  •  •  And  that  all  Tenures  by  Kaighti-Service  of 
King,  or  of  anjr  other  person,  and  by  Knights-Serrice  in  Cafilt,  and  by 
ige  in  CafiU  of  the  King,  and  the  Fruiti  and  Consequents  thereof, 
*  *  be  talcen  away  and  discharged  -,  *  *  *  md  all  Tenures  of  any 
onn,  Hanan,  I^nds,  Tenements  or  Hereditaments,  or  any  Estate  of  any 
tritance  at  the  Common  Law,  held  either  of  th«  King  or  of  any  other 
on  or  Persons,  Bodies  Politick  or  Corporate,  are  hereby  enacted  to  tie 
Ed  into  free  and  common  Socage  .  .  .  ."  Sect.  6  of  the  statute  except* 
I  it*  operation  lines  for  atienationi  due  by  parlicnlar  custom  of  particular 
an;  and  sect,  7  reserves  tenures  in  Frank-AlmoigH,  and  tenures  by  copy 
inrt-roU,  and  the  honorary  services  of  grand  setjeanty. 
I  Wa«hb.  on  Real  Prop.,  bk.  I,  chap.  2,  pi,  43 ;  %  Bla.  Comm.  79. 
"The  character  o!  tJtit  iilati,  ti^eiher  with  the  variety  of  individuals  who 
be  interested  in  it,  as  creditors,  legatees,  or  distribateei,  seems  to  demand 
it  abo  should  be  vtsttd  hy  lavi  in  some  common  agent,  who  shall  preserve 
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E  have  seen  that  anciently  the  lands  held  by  a  tenant  re- 
ted  upon  bis  death  to  the  lord,  and  that  the  heir  took 
:m  not  by  descent,  or  in  right  of  the  ancestor,  but  by  a 
lewed  grant  from  the  lord,  upon  original  fealty  and  hom- 
e  by  the  heir  and  payment  of  the  relief.'  Under  such 
cumstances  the  executor  or  administrator  of  the  deceased 
lant  had  clearly  no  interest  in  the  lands,  for  he  represented 
!  decedent,  whose  interest  in  the  lands  determined  upon 
:  death.  It  was  under  this  condition  of  things  that  the 
nmon  law  took  form ;  and  when  by  the  statute  of  Charles 

the  unconditional  descent  of  the  lands  from  the  ancestor 
the  heir  was  secured  (by  the  abolishment  of  the  court  of 
rds  and  liveries,  of  wardships,  liveries,  primer  seizins,  and 
sterlemains,  values,  and  forfeitures  of  marriage,  fines  for 
enation,  and  of  tenures  by  homage,  knight-service,  and 
:uage),  the  statute  operated  as  a  confirmation  of  the  title 
the  heir,  completely  passing  by  and  igfioring  any  relation 
tween  the  lands  and  the  personal  representatives  of  the 
cestor.  As  a  necessary  consequence,  executors  and  ad- 
histrators  have  at  common  law  simply  nothing  to  do  with 
;  real  estate  of  their  deceased  testators  or  intestates,  un- 
s  the  latter  had,  during  their  lifetime,  charged  it  with  the 
yroent  of  their  debts  by  specialty  or  devise. 
(3.)  Necessary  Divergence  from  the  Commatt  Law  in  the 
leral  American  States.  —  The  feudal  system  has  never 
evailed  in  America,  and  its  existence  in  England  is  now 
nfined  to  the  forms  which  it  has  given  to  the  law ;  prac- 
ally  there  is  very  little  difference  between  the  absolute 
rnersbip  of  real  estate  enjoyed  by  an  American  land- 
ilder  and  the  tenure  by  free  and  common  socage,  which 

England  has  in  a  manner  absorbed  and  swallowed  up, 
ice  the  statute  of  Charles  II.,  almost  every  other  species 

tenure.'  But  the  brief  outline  given  above  of  the  feudal 
i^n  of  the  law  is  deemed  essential  to  a  comprehension 

the  American  law  in  respect  of  the  descent  of  real  prop- 

■  Seedfi/f,  p.621,  note4-  '  a  Bit.  Comni.  78,  79. 
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ipt  the  common  law  to  the  new  condition  of  things  in 
American  colonies  and  States,  the  legislative  authority 
each  State  proceeding  according  to  its  own  views  of  the 
icy  demanded  for  the  safety  and  convenience  of  its  citi- 
s,  each  State  has  built  up  a  system  of  its  own,  retaining 
re  or  less  of  the  common  law,  and  hence  carrying  over 
y  the  American  codes,  to  a  greater  or  lesser  extent,  those 
dal  forms  which  are  here  of  historical  and  technical  sig- 
cance  only." 

I.  Difference  in  the  Powers  vested  in  the  English  Courts 
Ordinary  and  in  the  American  Courts  of  I^obate,  as  affect- 

the  Conclusiveness  of  their  fudgments.  —  There  is  another 
tious  source  of  divergence  in  the  decisions  of  the  several 
,tes,  concerning  the  validity  of  the  acts  of  executors  and 
ainistrators,  and  of  the  judgments  and  decrees  of  Probate 
jrts  touching  the  sale  of  real  estate,  which  flows  from  a 
lilar  cause,  and  requires,  to  redeem  these  decisions  from 

reproach  of  bewildering  irreconcilability,  the  unceasing 
ognition  of  the   extent    to   which   the   common   law  is 
Toached  upon   in   the  several   States  in   regard   to  the 
nity  of  the  Probate  Courts. 
I ,)  Courts  of  Testamentary  furisdiciion  in  England. — Under 

common  law  there  never  was  a  tribunal  corresponding 
the  modern  courts  of  probate  jurisdiction  in  the  United 
ites.  Prior  to  the  statute  of  20  &  2i  Vict.,  c.  77,  which 
k  effect  on  the  eleventh  day  of  January,  i8$8,  the  power 
take  probate  of  wills,  to  grant  administrations,  and  to 
udge  the  payment  of  legacies,  was  vested  principally  in 
:  consistory  courts  of  the  diocesan  bishops,  called  Ordi- 
ies;  and  when  the  goods  were  of  sufficient  value  to 

considered   bona    notabiUa,  in    the    prerogative    offices 

Canterbury  and   York,*  from  which   appeal   lay  to  the 

FawUt  V.  Clark,  9  Cninch,  vft,  333;  PtUcrwn  v.  Winn,  5  P«t  133,  341  ; 
nu  V.  Hag,  39  Ga.  lai,  1141  S«ck«t(  v.  Stckett,  8  Pick.  309,  315  tt  itq.; 
er  t>.  Haltocki,  Quincjt,  69,  71. 

I  Perk.  Williami  00  Ex.  33s.  Bjr  ihe  nine(]r-lhird  of  the  canoni  of  1603  il 
e*tabllthcd  that  ^^5  al  the  leait  ihould  be  the  *am  or  value  of  b»nm  net*- 
«.-  4  Btum'i  Ecd.  Law,  App.  IL,  p.  657. 
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nisterial  than  judicial,  imperatively  demanded  the  applica- 
n  of  strict  rules  in  ascertaining  the  validity  of  their  acts. 
le  facts  necessary  to  give  them  jurisdiction  were  required 
appear  affirmatively  upon  the  face  of  their  proceedings, 
lerwise  their  acts  and  judgments  were  held  coram  non 
Hee,  and  void ;  and  of  necessity,  the  invalidity  might  be 
)wn  and  insisted  on  in  any  collateral  proceeding. 
|2.)  Scope  and  Power  0/  American  Courtsof  Probate.  —  Far 
terent  is  the  sphere  of  action  of  Probate  Courts  in  Amer- 
Neither  ecclesiastical  courts  with  temporal  jurisdiction, 
r  courts  by  prescription  or  prerogative  were  ever  tolerated, 
lier  in  the  colonies  before,  or  in  the  States  after,  the  Revo- 
ioa.  The  legislatures  were  at  perfect  liberty  to  adapt  the 
chinery  of  the  government,  and  particularly  the  conatitu- 
n  and  powers  of  the  courts,  to  the  requirements  and  con- 
lience  of  the  people,  who  exerted  a  controlling  influence 
ihaptqg  the  law  regulating  the  estates  of  deceased  persons 
1  minors ;  for  no  part  of  the  law  concerns  the  general  pub- 
50  directly  and  universally  as  this.  Hence,  the  tribunals 
ich  it  was  found  necessary  to  establish  in  place  of  the 
glisb  courts  of  ecclesiastical  and  prescriptive  origin,  mod- 
sd  at  first  in  imitation  of  the  latter,  and  governed  by  the 
es  of  the  civil  and  canon  law,  were  gradually  invested 
i)  greater  powers  and  jurisdiction.'  To  fit  them  for  the 
icient  exercise  .of  the  new  functions  invested  in  them, 
:y  were  made  courts  of  record,  with  a  public  seal  and  a 
rk  ;  have  organized  process  and  executive  officers,  stated 
ms,  and  continuous  functions-'     Within  the  field  of  their 

"  The  powen  of  th«  Probate  Courti  luve  been  gradually  incrMsed  by  a 
es  of  Stale  and  provincial  itatutes  reaching  bade  lo  the  lioie  of  iheJr  lepara* 
fram  Ihe  commoii'law  courti.  Juriidiclion  has  been  given  them  of  mattert 
lerlj  within  the  eiduaive  eogaiiaace  of  Ihe  courti  of  commoa  law,  and  not 
logout  lo  anjr  proceediogi  of  the  Probkle  Court  u  a  court  of  cccleiiaitical 
tdiclion.  Thoic  various  itatuEei,  based  upon  the  suggestioiis  of  practical 
eriesce  and  paiied  with  the  view  of  promoting  the  prompt  and  economical 
lotilion  of  the  matters  to  which  thej  relate,  have  resulted  in  the  large  juris- 
ion  now  exercised  by  Probate  CourU :"  Smith's  Prob.  Law(Mass.),  chap.  t. 
'  Obert  c.  Hammel,  18  N.  J.  L.  73,  79. 
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jurisdiction  they  are  as  much  a  branch  of  the  judiciary  of 
the  State  as  the  Circuit  Courts  or  other  courts  of  general  or 
plenary  powers.' 

(3.)  Necessity  of  a  Different  Rule  as  to  the  Conclusivemss 
of  their  Judgments.  —  The  magnitude  and  importance  of  the 
functions  performed  by  Probate  Courts  in  this  country  re- 
quire the  recognition  of  the  validity  of  their  judgments  and 
decrees  by  a  rule  very  different  from  that  applied  to  the 
spiritual  and  manorial  courts  of  England.  It  has  been 
denied  by  very  high  authority  that  they  are  in  any  technical 
sense  inferior  courts :  ■  they  are  held  to  be  courts  of  general 
jurisdiction,  of  unlimited  extent,  over  a  particular  class  of 
subjects ;  and  when  they  act  within  that  sphere,  their  juris- 
diction is  as  general  as  that  of  circuit  or  other  general 
courts.3  The  acts,  decrees,  and  judgments  of  this  class  of 
courts  are  held  valid  and  conclusive  whenever  it  appears 
that  they  are  within  the  scope  of  their  jurisdiction,  and  it  is 
not  necessary  that  the  facts  and  circumstances  upon  which 
the  jurisdiction  depends  shall  appear  upon  the  face  of  their 
proceedings.  Nor  can  they  be  collaterally  impeached,  how- 
ever erroneous  or  irregular  they  may  be.*  The  rule  is  elabo- 
rately set  out  and  its  necessity  deduced  by  the  Supreme 
Court  of  the  United  States,  in  Grignon  v.  Astor,*  and  affirmed 

'  Miller  v.  Iron  County,  29  Mo.  122,  123. 

*  *'  They  are  not  inferior  courts,  in  the  technical  sense  of  the  term,  because 
an  appeal  lies  from  their  decision:'*  Baldwin,  J.,  in  Grignon  v.  Astor,  2 
How.  (U.  S.)  319,  341.  Johnson  v.  Beazley,  65  Mo.  250,  254;  Probst  v. 
Meadows,  13  111.  157,  168  et  seq.  And  see  authorities  post,  on  the  subject  of 
the  validity  of  sales  of  real  estate  under  order  of  Probate  Courts. 

3  The  People  v.  Gray,  72  111.  343,  347. 

4  Tucker  v,  Harris,  13  Ga.  I,  10;  Fisher  v.  Bassett,  9  Leigh,  119, 131: 
Hahn  v.  Kelley,  34  Cal.  391  (distinguishing  between  superior  and  inferior 
courts,  classing  among  the  former  all  courts  of  record,  and  among  the  latter 
all  courts  not  of  record,  and  holding  that  jurisdiction  is  presumed  in  fivor  of 
the  former,  but  must  affirmatirely  appear  from  the  judgments  or  records  of  the 
latter  class) ;  Shroyer  v.  Richmond,  16  Ohio  St.  455,  465 ;  Dequindre  v.  Wil- 
liams, 31  Ind.  444,  454  it  seq.;  Kimball  v,  Fisk,  39  N.  H.  no. 

5  2  How.  (U.  S.)  319.  Says  Baldwin,  J.,  delivering  the  opinion  (p.  340- 
'<  The  true  line  of  distinction  between  courts  whose  decisions  are  conclusive 
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reiterated  in  McNitt  v.  Turner,'  and  Cornett  v.  Williams.' 
earlier  Pennsylvania  case,  in  which  this  question  was 

removed  10  »a  appellate  coarl,  and  those  wboie  proceedioft  tu-e  DulU- 
\  their  jariidicdoD  doei  not  appear  on  their  face,  ii  this :  a  court  which  ii 
eteot  bj  iti  conititntioD  to  decide  on  iti  own  juriitUctioa,  and  to  excrciie 
%  final  judgment  withoal  letting  forth  in  their  proceedingi  the  bcti  and 
nee  on  which  it  ii  rendered,  whoie  record  ii  abiolnte  veiit;,  not  to  be 
pied  by  arerment  or  proof  to  the  contrarj,  ii  of  the  fint  deicription : 

can  be  no  judicial  Inspection  behind  the  jndfment  save  by  appellate 
r.  A  court  wbich  is  so  constituted  that  its  judgment  can  be  looked 
gh  for  the  bcti  and  eridence  which  are  necessary  to  sustain  it,  whose 
ion  is  not  evidence  of  itself  to  show  jurisdiction  and  its  lawfol  exercise,  is 
:  latter  deschptien;  every  requisite  for  either  must  appear  on  the  face  of 
proceedings,  or  they  are  nnllides.  •  •  •  These  principles  have  been 
ed  by  this  court  to  salei  made  under  the  decrees  of  Orphans'  Courti : 
i  Ihcy  have  power  to  judge  of  a  matter  of  fact,  *  they  are  not  required  to 
on  record  the  evidence  on  which  they  decided  that  tact.'  *  •  •  If  the 
laaer  (under  a  decree  of  the  Orphans'  Court)  wai  responsible  for  their  mis- 
in  p^nl  of  fad  after  they  had  adjudicated  upon  the  facts  ■□(!  acted  upon  them, 

sales  would  be  snares  for  honest  men  (citing  Thompson  v.  Talmie,  3  Pet. 
169).  •  •  •  The  decree  of  an  Orphani'  Court  in  a  case  within  its  juris- 
n  U  reversible  only  on  appeal,  and  not  collaterally  in  another  suit.  A  title 
r«  license  to  the  administialor  to  sell  real  estate  'is  good  against  the  heirs  of 
itestate,  although  the  license  was  granted  upon  the  certiGcale  of  the  judge 
obate,  not  warranted  by  the  drcumitances  of  the  case '  (dling  Perkioi  v. 
leld,  II  Mass.  317].  *  *  *  We  do  not  deem  it  necessary,  now  or 
iter,  to  retrace  the  reasons  or  the  authontie*  on  which  the  decisions 
is  court  retted  (in  the  case  of  Voorhees  v.  Bank  of  the  United  States, 
et.  449,  473,  referred  to  in  the  reasoning) ;  diey  are  founded  oo  the 
it  and  most  sacred  principlea  of  the  common  law.  Time  has  consecrated 
;   the  courts  of  the  States  have  followed,  and  this  court  has  iKver  departed 

them.  They  are  rules  of  property  on  which  the  repose  of  the  country 
nda.  Titles  acquired  under  the  proceedings  of  courts  of  competent  juris- 
Dn  must  be  deemed  inviolable  in  collateral  actions,  or  none  can  know  what 
1  own  ;  and  there  arc  no  judicial  tales  around  which  greater  sanctity  ought 
'  placed  thtii  those  made  of  the  estates  of  decedents,  by  order  of  those 
a  to  whom  the  law*  of  the  States  confide  full  jurisdiction  over  the  subject, 
e  sales  are  lets  expensive  than  when  made  on  executions ;  more  time  is 
red  to  make  them ;  the  discretioD  of  the  court  is  exercised  as  to  time,  man- 
■nd  the  terms  of  sale :  whereas  on  sales  by  a  sheriff,  all  is  by  compulsion, 
[lo  credit  is  allowed ;  he  cannot  offer  one  entire  piece  of  property  for  tale 
reels:  the  administrator  cu  divide  and  tell  as  best  tnbterves  theinter- 
f  the  hein,  and  tell  only  to  much  at  the  emergency  of  the  caie  requires." 
16  WalL  353,  366,  in  which  Swayne,  J.,  recites  many  catet  in  support 
of  from  Stale  and  Federal  conrtt,  among  them  Schnell  v,  Chicifo,  38  III. 
and  others  noticed  eltewbere. 
JO   Wall.  sliG,  149.     "The  application  of   the  judgment  crecUtor  and 
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fully  considered  and  elaborately  ai^ued,  seems  to  have  had 
great  weight  with  the  Supreme  Court  of  the  United  States, 
and  Justice  Baldwin  quoted  largely  from  the  opinion  of  Jus- 
tice Duncan,  who  rendered  the  opinion  in  McPherson  v. 
CunlifT/     He  lays  down  the  principle  from  which  he  de- 

the  answer  of  the  administrator  gave  the  judge  jurisdiction  over  the  ptrries 
and  the  real  estate,"  says  Swayne,  J.,  pronouncing  the  opinion.  "Jnrisdic- 
tion  is  the  power  to  hear  and  determine.  To  make  the  order  of  sale  required 
the  exercise  of  this  power.  It  was  the  business  and  duty  of  the  court  to  u- 
certain  and  decide  whether  the  facts  were  such  as  called  for  that  action.  The 
•question  always  arises  in  such  proceedings  —  and  must  be  determined— 
whether  upon  the  case  as  presented,  affirmative  or  negative  action  is  proper. 
The  power  to  review  and  reverse  the  decision  so  made  is  clearly  appellate  in 
its  character,  and  can  be  exercised  only  by  an  appellate  tribunal  in  a  proceeding 
had  directly  for  that  purpose.  It  cannot  and  ought  not  to  be  done  by  another 
court,  in  another  case,  where  the  subject  is  presented  incidentally,  and  t  re> 
versal  sought  in  such  collateral  proceeding.  The  setUed  rule  of  law  is,  thst 
jurisdiction  having  attached  in  the  original  case,  everything  done  within  the 
power  of  that  jurisdiction,  when  collaterally  questioned,  is  to  be  held  conclo* 
sive  of  the  rights  of  the  parties  unless  impeached  for  fraud.  Every  intendment 
is  made  to  support  the  proceeding.  It  is  regarded  as  if  it  were  regular  in  tU 
things  and  irreversible  for  error.  In  the  absence  of  fraud  no  question  cin  be 
collaterally  entertained  as  to  anything  lying  within  the  jurisdictional  sphere  of 
the  original  case.  Infinite  confusions  and  mischiefs  would  arise  if  the  nile 
were  otherwise.  These  remarks  apply  to  the  order  of  sale  here  in  question. 
The  County  Court  had  the  power  to  make  it,  and  did  make  it  It  is  presumed 
to  have  been  properly  made,  and  the  question  of  its  propriety  was  not  open  to 
examination  upon  the  trial  in  the  Circuit  Court  These  propositions  are  sus- 
tained by  a  long  and  unbroken  line  of  adjudications  in  this  court  The  list 
one  was  the  case  of  McNitt  v.  Turner.  They  are  not  in  conflict  with  the  ad- 
judications of  Texas  upon  this  subject  The  statute  of  Texas  does  not  require 
the  evidence  upon  which  the  judgment  of  the  court  proceeded  to  be  set  fofdi 
in  the  record.  Such  a  statement  can  do  no  good,  and  its  omission  does  no 
harm." 

'  1 1  Serg.  &  R.  42a.  The  case  was  ejectment  to  recover  a  tract  of  land 
from  the  bona  fidi  assignee  of  purchasers  at  an  administrators  sale  under 
the  order  of  and  approved  by  the  Orphans'  Court  The  issue  is  stated  bj 
Justice  Duncan  :  "For  it  is  now  to  be  considered,  whether  all  these  proceed- 
ings, decrees  of  the  Orphans'  Court,  sales  and  confirmations  by  the  court,  vast 
improvements  made,  titles .  derived,  possession  long  continued  on  the  faith  of 
these  decrees  of  the  Orphans'  Court,  a  court  of  record  having  competent  joris- 
diction,  are  null  and  void,  and  that  they  are  so  to  be  decreed  indirectly  in  eject- 
ment, an  original  action,  while  these  decrees  remain  unreversed  and  in  full  force. 
These  are  minor  objections — the  want  of  adherence  to  prescribed /^nifii/((r  and 


administrators'  sale  of  rbal  estate.  633 

;s  the  conclusiveness  of  the  decrees  of  Orphans'  Courts, 
lese  words :  "  It  is  a  general  rule  of  our  law  that  where 
matter  belongs  to  the  jurisdiction  of  one  court  so  pecu- 
/,  that  other  courts  can  only  take  cognizance  of  the 
:  subject  incidentally  and  indirectly,  the  latter  are  bound 
he  sentence  of  the  former,  and  must  give  credit  to  it." ' 
he  doctrine  of  the  conclusiveness,  in  collateral  proceed- 
,  of  the  acts  and  decrees  of  Probate  Courts  upon  mat- 
within  the  sphere  of  their  jurisdiction  has  been  steadily 
ing  ground  in  the  several  States,  following  the  decisions 
he  Federal  courts  in  this  respect,  and  may  now  be  said 
e  prevalent  in  most  of  them.'     But  it  is  very  far  from 

rtain  ccieniooi*!  obsemiicei.  If  the  plainliff  fail  to  *Dpport  (thkt  which 
oDoiel  hare  properly  considered  ai  hts  ttionghold)  the  poiition,  that 
CK  aolemn  proeecdingi  of  thi(  Court  of  Record,  invested  with  chancery 
n,  condncKd^  chancery  rulei,  and  acting  on  and  governed  by  the  prin- 
I  of  acoBrt<>f''eqnily,  are  mere  nallities,  he  cannot  recover."  (p.  416.) 
ipiaion  goes  on  to  argue  Ihe  question  at  great  length,  citing  nnmerout 
ritiet.  With  respect  to  the  pncltce  in  the  Orplins' CotiPU,  it  is  said)  "ir 
1  porehaaet  ii  not  protseted,  then,  m  wm  said  by  the  Lord  Keeper,  in 
bam  V.  Windbam,  3  Ch.  Rep.  IB,  where  a  like  attkck  wa*  made  on  a  sale 
'  decree  of  aconrt  of  ^lancery,  'yon  blowup  with  gunpowder  the  irtiole 
ictioO['  and  here,  if  the  protection  be  denied  to- honest  pDrehaser*,  you 
tT«in  of  ftupowdcr  Ihrpugh  the  whole  State,  and'lhia  decision  would  be 
lal  toset£re  to  itg --for  nolhiog  ha*  been  more  irregular  than  the  practice' 
EBc  courts  genenJly  |  there  itisy  be  exceptions,'  but  they  are  rare.  These 
s  depend  on  loo*e  scraps  of  paper  dcposiitd  in  untitled  pigeon-holes,  or 
ti  up  as  useless  lumber  in  old  trunks;  and  when  to  ihia  is  added -^  and  Jtir 
eevil  —  their  transmission  from  hand  to  hand,  as  the  clerks  of  these  comrts 
io*ed  off  Ihe  stage  in  rapid  sncceuioa,  ibis  would  render  this  species  of 
10  pTMarion*  and  insecure  that  if,  at  the  end  of  thirty  years,  at  perhaps 
,  the  purchaser  was  bound  to  produce  every  inventory,  statement,  or  re- 
of  sale,  no  man,  do  prndent  man,  wonld  buy  at  such  sales.  In  some 
id  I  would  not  take  fifty  per  cent  to  secure  the  purcbaiers."  (p.  431 
'■) 

/J.  439,  It  it  not  very  apparent  what  is  gained  by  this  statement,  nn-' 
it  be  understood  as  an  assertion  that  the  principle  of  ra  j»4itat»  is 
cable,  of  which  there  can  be  no  doubt,  if,  as  is  held  in  this  and  numerous 
cases,  the  sale  of  teal  estate  of  a  deceased  penoa  for  the  payment  o( 
ebts,  under  order  of  the  Probate  Court,  be  coiuidered  a  proceeding  in  rtm. 
Id  some  of  the  States  the  former  decisions  on  this  ■ut>iecl  were  rendered 
■rative  by  statutory  enactments,  directing  the  judgment  of  Probate  Courts 
collateral  proceedinei,  except  for  want  of  jurisdiction 
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being  universally  recognized.  The  contrary  is  still  strictly 
held  in  some  of  the  States ;  and  in  others  the  decisions  are 
simply  irreconcilable  with  either  of  the  rules,  or  with  each 
other,  because  they  vacillate  between  the  two  extremes,  pro- 
ducing a  distressing  uncertainty  on  this  branch  of  the  law, 
which  cannot  fail  to  operate  to  the  serious  inconvenience 
and  danger  of  purchasers  at  probate  or  administrators'  sales, 
and  thus  in  diminution  of  the  value  of  estates  to  creditors 
and  heirs.' 

• 

apparent  from  the  record, — as,  for  instance,  in  Maine  and  Massachusetts: 
Record  v,  Howard,  58  Me.  235,  aaS;  Wisconsin:  Chase  v.  Ross,  56  Wis, 
267,  275.  In  others  the  courts  oyermled  former  decisions  on  principle :  John- 
son V.  Beazley,  65  Mo.  250;  and  in  some  instances  courts,  in  deciding  the 
point  upon  principle,  expressed  the  hope  that  the  Legislature  would  embodj 
the  principle  in  a  statute. 

'  The  disastrous  and  unjust  effects  of  the  rule  allowing  the  judgments  of 
Probate  Courts  to  be  assailed  collaterally  are  illustrated  in  very  many  cases,  a 
few  of  which  may  be  mentioned  here :  In  Holyoke  v.  Haskins,  5  PSdc  ao, 
the  purchaser  of  real  estate  at  an  administrator's  sale,  under  license  of  the 
Probate  Court  and  approved  by  the  court,  was  divested  of  the  title  by  an  heir, 
after  twenty  years'  possession,  because  it  was  then  discovered  and  proved,  to 
the  satisfaction  of  the  jury  in  the  ejectment  case,  that  the  intestate,  who  was  s 
person  of  unsound  mind,  had  before  his  death  been  removed  from  the  cooaty 
of  his  residence,  in  which  administration  was  subsequently  granted,  to  an 
asylum  in  another  county.  The  difference  of  opinion  between  the  probtte 
judge,  who  originally  decided  that  such  removal  constituted  no  change  of 
domicile,  and  the  jury,  who  were  of  opinion  that  it  did,  was  allowed  to  dis- 
possess the  purchaser  after  the  lapse  of  twenty  years,  because  the  clerk  had 
omitted  to  embody  in  the  record  the  finding  of  the  court  upon  the  questioe 
of  residence  of  the  intestate. 

In  Mitchell  v.  Bliss,  47  Mo.  353,  the  sale  was  held  void  and  to  confer  no 
title  upon  the  purchaser,  because  the  approval  by  the  Probate  Court  was  eo- 
tered  of  record  at  a  term  during  the  existence  of  which  the  sale  was  had; 
whereas  the  statute  required  that  the  report  of  the  sale  must  be  made  "at  the 
next  term  of  the  court  after  such  sale,"  referring  to  the  cases  of  Speck  v. 
Wohlien,  22  Mo.  310,  and  Strouse  v.  Drennan  as  authority.  It  should  be 
noticed  that  in  both  the  latter  cases  there  were  additional  and  perhaps  decisive 
grounds  upon  which  the  sales  were  held  void.  It  is  also  to  be  mentioned,  that 
the  doctrine  announced  in  Speck  v.  Wohlien  was  modified  after  the  decision 
of  Johnson  v.  Beasley ;  and  It  is  now  held  that  sales  so  approved  are  not  void, 
but  voidable  in  direct  proceeding:  Sims  v.  Gray,  66  Mo.  613,  616;  Wilkerson 
V.  Allen,  67  Mo.  502,  508.  But,  notwithstanding  the  principle  annoonced  in 
Johnson  v.  Beazley,  the  Supreme  Court  of  Missouri  have  unanimously  held 
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I.  Powers  and  DuiUs  of  Executors  and  Administrators 
respect  to  Real  Estate  in  America,  and  to  what  extent  it 
ssets  in  their  Hands.  —  Having  thus  indicated  the  prin- 
I  elements  out  of  which  the  wide  divergence  arises  which 
acterizes  the  decisions  of  American  courts  upon  the 
ect  of  the  sale  of  lands  of  deceased  persons  to  pay  their 
s,  and  the  rights  of  purchasers  thereunder,  the  principles 
:rlying  the  decisions  may  be  more  readily  understood. 
.)  How  Real  Estate  is  Chargeable  for  Debts  at  the  Corn- 
Law.  —  At  common  law,  then,  executors  and  administra- 
were  liable  to  the  parties  in  interest  —  creditors,  heirs, 
^gatees  —  to  the  extent  of  the  personal  estate  vested  in 
9  by  law ;  and  the  heirs  were  liable  to  creditors  on  such 
Js,  covenants,  or  other  specialties  by  which  the  deceased 
bound  himself  and  his  heirs,  to  the  extent  of  the  real 
te  descended  to  them.  The  heir  was  not  responsible 
reditors  generally,  as  was  the  executor  or  administrator ; 
was  his  title  by  descent  affected  by  his  ancestor's  debts, 
!pt  where  it  was  subject  to  a  lien  created  by  the  ancestor 
self,  or  by  operation  of  the  law,  —  as  in  cases  of  judg- 

^dmce  ii  admiHible  in  an  tctiOD  of  ejectment  to  contndict  the  Tccital  in 
DUQistrator'i  report  at  ule  (sbowing  thkt  it  wu  nude  00  •  dajt  when  the 
ite  Court  w>i  in  seiiion)  ud  the  order  o(  the  Frob>tc  Court  KpproviDg 
lie  (adjudging  th*t  the  order  of  **Xt  b«d  been  full;  complied  with],  by 
iog  that  accordiog  to  the  record  of  the  Probate  Court  it  itood  adjourned 
le  da;  of  the  lale  (Ainge  c.  Corby,  70  Mo.  157) ;  and  a  deed  in  inch 
ii  void,  and  confers  no  title  on  the  purchaser :  Moblejr  Vi  Nave,  67  Ho. 
In  both  of  theae  caaei  tfaa  right  of  the  purchmier  was  deiltoyed  by  the 
ik«  of  a  clerk  in  a  matter  on  which  the  puichaier  had  neither  the  right 
he  meana  to  be  beard ;  for  it  appear*  that  notwithitanding  the  record,  the 
ite  Court  actually  wai  in  »ewion  on  the  day  named  in  the  report  of 
ind  in  the  deed  ;  but  the  court  trying  the  ejectment  could  not  permit  the 
il  to  be  contradicted  by  the  parol  evidence  of  the  judge  of  probate,  and 
urchaier*!  title  wai  held  void.  In  Lockwood  v.  Sturdevant,  6  Conn.  373, 
:  was  held  void  became  the  money  which  the  sale  yielded  amounted  to 
,  while  the  adminiatralor  had  been  ordered  to  tell  sufficient  to  raise 
.99.  Says  Hoimer,  C.  J. :  "  The  records  of  probate  manifestly  prove 
the  administrators  exceeded  their  authority.  They  were  empowered  to 
the  sum  of  $174.99;  and  they  have  sold  and  granted  by  deed,  estate  to 
imount  of  $iB8,  They  did  not  strictly  execute  the  power  delegated  to 
,  and  of  course  their  proceeding  is  void." 
lOL,  VII.  NO.  S  4» 
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mentSy  recognizances,  mortgages,  etc.  Even  in  these  cases 
the  personal  estate  in  the  hands  of  the  executor  or  admin- 
istrator was  the  natural  and  primary  fund  to  be  resorted 
to  in  every  instance  for  the  payment  of  debts  of  every 
description  contracted  by  the  ancestor.'  By  several  stat- 
utes* the  real  estate  was  subjected  to  the  payment  of  debts; 
but  these  statutes,  passed  after  the  settlement  of  the  Ameri- 
can colonies,  are  of  no  force  in  America.  At  common  law, 
therefore,  the  executor  or  administrator  was  not  liable  for 
debts  of  the  testator  or  intestate,  except  so  far  as  he  had 
personal  assets,  or  where  the  real  estate  was  charged  by  the 
testator  with  the  payment  of  debts. 

(2,)  Uabiliiy  of  Real  Estate  for  Debts  in  America. — («.) 
How  the  Title  descends;  Interest  of  the  Executor  or  Admims- 
tratoK  —  But  in  America  the  real  estate  of  decedents  is,  by 
force  of  statutes,  in  all  the  States  made  assets  in  the  hands 
of  the  personal  representative  for  the  payment  of  debts 
of  whatever  degree,  in  all  cases  where  the  personal  estate  is 
insufficient  for  that  purpose.'  The  interest  of  the  personal 
representative,  however,  is  that  of  a  naked  power  to  sell  or 
lease  for  the  purpose  of  paying  debts  only ;  *  hence  the  title 
and  its  defence,  the  rents  and  profits,  and  the  possession, 
belong  to  the  heirs  and  devisees  until  they  are  divested 
by  decree  and  by  the  sale  or  lease  for  the  payment  of  debts 

'  Per  Harris,  J.,  in  Evans  v,  Fisher,  40  Miss.  643,  680,  and  aathorities 
there  cited. 

*  3  &  4  Wm.  and  M.,  c.  14  (giving  creditors  a  remedy  against  devisea); 
II  Geo.  IV.  and  i  Wm.  IV.,  c.  47  (on  the  same  subject) ;  3  &  4  Wm.  IV. 
(making  real  estate  of  deceased  persons  liable  for  simple  contract  debts  as  well 
as  specialties). 

3  3  Redf.  on  Wills,  238,  239. 

4  The  State  v.  Hirons,  i  Houst.  252,  256 ;  Le  Mayne  v.  Quimby,  70  VI 
399i  403 ;  Floyd  v.  Herring,  64  N.  C  409, 411;  Fike  v.  Green,  64  N.  C  665, 
667;  Vaughn  v.  Delvatch,  65  N.  C.  378;  Laidley  v.  Kline,  8  W.  Va.  fi8, 
228.  In  New  Jersey  it  is  said  that  lands  are  not  assets,  but  may  be  made 
so  by  sale,  under  order  of  the  Orphans'  Court:  Per  Homblower,  CJ^i" 
O'Hanlin  v.  Den,  20  N.  J.  L.  31,  34.  Hence  the  plea  of  /lute  admiMis- 
iravit  was  there  held  good,  —  where  the  personalty,  but  not  the  real  estitc, 
had  been  exhausted,  —  until  an  order  for  the  sale  of  the  real  estate  had  beca 
obtained  :  Haines  v*  Price,  20  N.  J.  L.  480,  486. 
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cgacies.*  It  follows  that  without  an  order  of  the  court 
cting  him  to  take  charge  of  the  real  estate  for  the 
;}ose  of  selling  or  leasing  it  to  pay  debts  or  legacies,  it 
10  part  of  the  duty  or  authority  of  the  .executor  or 
linistrator  to  meddle  with  it,  nor  can  creditors  require 
n  to  account  for  the  income.*  In  some  of  the  States 
listinction  is  allowed  in  this  respect  between  solvent  and 
Ivent  estates;'  but  in  others  the  rents  and  profits  of 
Ivent  estates  go  to  the  administrator,  who  must,  in  such 
:,  keep  the  premises  in  repair,  and  account  for  the  net 
:eeds  in  his  administration  account/  Executors  and 
linistrators  are  liable  to  account  for  rents  and  proceeds 
ale  of  real  estate  received  by  them  as  such,  whether  by 
:r  of  court  or  in  pursuance  of  their  legal  authority,  or 
;rwise.* 

AubochoD  V,  Lory,  13  Uo.  99;  SturgeoD  v.  Schaainburg,  40  Mo.  483, 
Vuce  V.  FUhcT,  10  Humph,  sit,  113;  Snitb  v.  HcConnell,  tj  IlL  135, 
Ftielpi  V.  Fnnkhouier,  39  Il[.  401,  405;  L^ne  v.  Thompson,  43  N.  H. 
335;  Hillmaa  v.  Stepheni,  16  N.  V.  378,  383;  GUcbon  v.  Wbilney,  9 
,  367;  Withen'i  Appeal,  14  Scrg.  ft  R,  1S5;  Romaiac  v.  Hendrickion, 
.  J.  Eq.  331,  136;  Draper  v.  Bamei,  13  R.  I.  tj6. 

Aimj  V.  Cnpo,  100  Mais.  3l8,  330:  Brash  f.  Ware,  15  Pet.  93,  iii ; 
lb  f.  Beecher,  to  Barb.  433,  434 ;  Gregg  v.  Currier,  36  N.  H.  loo.  303 
T.;  Bucher  v.  Bncher,  86  111.  377,  3S1  et  seq.;  Levy'i  Estate,  t  Tnck.  Sur. 
150;  Ritchie  V.  Bank  of  the  United  Slates,  j  Craoch  Cir.  Ct  605; 
via  V.  Fletcher,  63  Ala.  574,  580. 

So  in  Maine  —  Kimball  v.  Sumner,  63  Me.  305  (where  the  administratort 
I  inaolvent  estate  were  held  liable  to  the  heirs  for  rents  and  prolita  received 
lem  npon  real  estate,  which  they  paid  out  to  creditor*).  In  Uatsachu- 
—  Gibson  e.  Farley,  16  Mass.  3S0  (in  which  case  the  editor  remarks 
it  teems  most  agreeable  with  the  spirit,  if  not  tbe  letter  of  the  law,  that 
enta  and  issues  of  real  estate,  by  whomxoever  collected,  thonld  be  boldeo 
ut  for  the  payment  of  debts,  if  aecessaryj ;  Fowie  v.  Swazey,  106  Mast. 
107;  BoyntoQ  v.  Peterborough  Railroad,  4  Cub.  467.  In  Peoosyl- 
1  —  Schwartt'i  Estate,  14  Pa.  St.  43,  47  (per  Bell,  J.);  McCoy  v.  Scott, 
,wle,  133  (holding  that  nntil  the  right  of  the  heir  is  divested  by  the  admin- 
:or,  under  an  order  of  the  Orphans'  Court,  it  i>  as  absolute  as  that  of  their 

Bergin  v.  McFarland.  36  N.  H,  S33.  S37;  Lucy  v.  Lucy,  55  N.  H.  9. 
administrator  baa  nothing  to  do  with  the  realty  unleii  the  estate  is  insol- 
;  Bullock  «.  Sneed,  31  Mitt.  393. 

Gamble  v.  Gibson,  59  Mo.  585,  594;  Dix  v.  Morris,  66  Mo.  514:  s.  <-. 
>.  App.  93;  Gamage  v.  Bushell,  1  Mo.  App.  4t6;  Sliver  v.  Stiver,  8  Ohio, 


638  ADMINISTRATORS'  SALE   OP   REAL   ESTATE. 

{6.)  Where  the  Personal  Representative  likewise  Represents 
the  Real  Estate.  —  In  some  of  the  States  provision  is  made 
by  Statute  authorizing  the  executor  or  administrator  to  take 
charge  of  the  real  as  well  as  of  the  personal  estate  of  a  de- 
cedent, and  to  collect  the  rents  and  profits  thereof  until  the 
close  of  the  administration.'     In  these  States,  possessory 

217,  220;  Campbell  v,  Johnston,  i  Sandf.  Ch.  14S;  Hartnett  v.  Fegaa,  3  Mo. 
App.  I ;  Stagg  V,  Jackson,  i  N.  Y.  206,  212;  Crowder  v.  Shackleford,  35 
Miss.  321,  358.  But  if  the  rents  and  profits  are  collected  without  lavfsl 
authority  the  estate  does  not  become  liable  thereby,  and  the  admiaLstntor 
most  account  to  the  person  entitled :  Rodman  v.  Rodman,  54  Ind.  444,  447 ; 
Hankins  v.  Kimball,  57  Ind.  42;  Terry  v.  Ferguson,  S  Port  500;  Goodrich 
V.  Thompson,  4  Day,  215 ;  McCoy  v.  Scott,  2  Rawle,  222.  When  the  admin- 
istrator has  assumed  to  act  as  trustee  of  the  intestate's  real  estate*  he  cannot 
demur  to  a  bill  charging  him  as  such,  and  praying  for  his  removal  and  the 
appointment  of  a  new  trustee:  Le  Fort  v.  Delafield,  3  Edw.  Ch.  32.  Bot 
where  he  has  mistakenly  supposed  that  the  rents  were  assets,  and  has  actnaDy 
paid  some  of  the  simple  contract  debts  out  of  the  same,  he  will  not  be  estopped 
from  insisting  that  the  moneys  thus  received  are  not  assets,  when  called 
to  account  by  simple  contract  creditors :  Griffith  v.  Beecher,  10  Barb.  438. 
Where  the  interest  of  a  devisee  in  .land  has  been  improperiy  sold  by  an 
executor,  he  may  waive  the  tort  and  sue  for  the  purchase-money :  Stoncr  r. 
Zimmennann,  21  Pa.  St  394. 

'  For  instance,  in  Alabama  —  Philips  v.  Gray,  I  Ala.  226.  But  it  was  held, 
that  as  between  the  administrator  and  the  heir,  the  latter  is  not  prevented  froa 
suing  for  and  collecting  the  rent  until  the  administrator  asserts  the  power 
vested  in  him  by  actual  notice  to  the  tenant,  or  suit  for  the  rent  bUing  due  after 
the  death  of  the  ancestor:  Masterson  v.  Girard,  10  Ala.  60;  Haikins  v. 
Pope,  10  Ala.  493,  498.  It  is  also  held  that  this  power  is  a  special  one,  and 
must  be  executed  in  the  manner  pointed  out  by  the.  statute :  the  land  most  be 
rented  at  public  outcry:  Martin  v,  Williams,  18  Ala.  190,  194;  Chighiiolav. 
Le  Baron,  21  Ala.  406,  411.  In  Arkansas  —  Menifee  v.  Menifee,  8  Axk. 
9,  21  //  seq.;  Haynes  v.  Bessellieu,  25  Ark.  499;  Camall  v.  Wilson,  si 
Ark.  62,  64  //  seq,  ;  but  neither  personal  nor  real  property  can  be  sold  with- 
out order  of  the  Probate  Court :  Tate  v.  Norton,  4  Otto,  55,  58.  In  Cali- 
fornia  —  Harwood  v.  Marye,  8  CaL  580;  Curtis  v.  Sutter,  15  CaL  259,  264; 
Meeks  v,  Hahn,  20  Cal.  620,  627;  Soto  v.  Kroder,  19  CaL  87;  Chapman  v. 
Hollister,  42  CaL  462;  Page  v.  Tucker,  54  Cal.  121.  In  Connecticut— Lod- 
wood  V.  Tracy,  46  Conn.  447,  453.  In  Georgia — Cofer  v.  Flanagan,  iGt. 
538,  540.  Says  Nisbet,  J.,  rendering  the  opinion :  "  Our  law  has  abolished, 
utterly,  the  distinction  between  personal  and  real  estate  as  it  obtains  in  Eng- 
land ;  indeed,  it  has  changed  the  whole  British  doctrine  as  to  the  descent  of 
real  estate.  «  *  *  The  effect  of  these  statutes  is  to  give  to  the  admiab- 
trator  the  same  power  over  real  estate  that  he  has  over  the  personalty,  and  for 
the  same  purposes,  to  wit :    First,  payment  of  debts ;  and,  secondly,  distribn- 
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ons  for  the  real  estate  may  be  brought  in  the  name  of 
executor  or  administrator  in  the  same  manner  and  with 
same  effect  as  for  personal  property,  and  for  the  same 
on  cannot  be  maintained  by  the  heirs  or  devisees  until 
r  settlement  of  the  estate  in  the  Probate  Court.'  In 
;r  States  the  statute  empowers  executors  and  adminis- 
ars  to  take  charge  of  real  estate  and  receive  the  rents 
ng  the  time  of  their  administration,  if  tbey  are  necessary 
ay  debts,  but  not  to  the  exclusion  of  the  heirs  until  the 
■er  is  exercised.' 


'  *  "  *  Sorrell  v.  Ham,  9  Ga.  55.  In  Nerada— EiUteof  Millcno- 
5  Nev.  161,  185.  "Under  the  itatute  of  thii  State,  the  executor  and 
aiitrator  hare  the  poiseiiion  and  control  of  both  the  real  and  penonal 
»rt)' beloDgiOE  to  the  estate."  •  •  *  Per  Lewii,  C  J.,  p.  185.  Bat 
e  there  are  no  debts  ootitanding  agaiDtt  the  estate,  and  no  eqnidet  in  (aTor 
e  admiolitratOT,  it  U  heii  that  (be  heir*  bare  right  of  possession,  and  najr 
;  action  of  ejeclmCDt  in  their  own  name:  Gossage  v.  Cromra  Point  Com- 
,  14  Net.  IS3,  156  el  sef.  In  Tcxu  — Thompson  v.  Duacan,  i  Texts, 
489.  "The  diffierenee  in  the  rule  of  the  common  law  between  laud  and 
inal  properly  never  had  existence  in  this  couati7,"  lays  Lipscomb,  J. 
keep  real  estate  in  families,  to  give  them  greater  influence,  and  support  the 
tj  of  the  aristocracy,  was  the  result  of  their  form  of  government,  and  may 
iced  to  the  feudal  ages."  (p.  48S.)  "  If  he  have  ■  right  to  the  poises- 
the  care,  and  superintendence  in  the  course  of  his  administration,  it  would 
to  follow  that  he  would  have  a  right  of  action  if  the  possession  was  with- 
troat  him : "  Easterting  v.  BIythe,  J  Texas,  aio. 

See  cases  under  the  preceding  note-  Also  Scott  v.  Newtom,  37  Ga.  11$ 
ing  that  the  failure  of  the  administrator  to  bring  an  action  10  try  the  title  to 
claimed  by  the  intestate  cannot  prejndice  the  heirs  at  law  so  as  to  bar 
action  under  Ibe  Statute  of  Limitations) ;  Curtis  v.  Herrick,  14  Cal.  117; 
ama  o.  Rawlins,  10  Ga.  491. 

Ai  formerly  in  Hichigaif  —  Sireeler  v.  Pattoo,  7  Uicb.  341,  350;  Kline 
loaltoo,  II  Mich.  370^  3S1.  But  the  act  giving  them  this  authority 
repealed  in  1871,  and  their  authority  to  hold  real  estate  ceaied :  Cam- 
V,  Campan,  15  Mich.  117,  131,  In  Indiana,  the  real  estate  may  be 
d  by  the  administrator  under  order  of  the  Probate  C-ourt,  but  the  lease  will 
«  valid  unless  there  was  notice  to  those  interested  in  the  realty:  natt  o. 
a,  10  Ind.  60.  In  Missouri,  execntori  and  admin istratora  are  anthatUed, 
r  the  direction  of  the  Probate  Court,  to  lease  the  real  estate  lor  a  term  not 
ding  two  yean  (which  is  in  this  State  the  minimom  period  of  administra- 
.  10  receive  and  recover  rents,  and  maintain  any  action  for  the  recovery 
e  possession  thereof  as  the  testator  or  intestate  might,  if  living.  Rev. 
.  1879,  secL  119.     Before  this  revision,  administrators  were  not  allowed  to 
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Real  estate  which  comes  to  the  executor  or  administrator, 
in  the  course  of  administration,  in  lieu  of  personal  prop- 
erty which  constituted  assets  in  his  hands,  —  as,  for  in- 
stance, real  estate  taken  under  execution  for  a  debt  due 
the  decedent,  or  obtained  by  foreclosure  of  a  mortgage 
after  the  death  of  the  mortgagee,  —  constitutes  assets  in 
his  hands  the  same  as  personal  property  left  by  the  dece- 
dent ; '  or  it  may  be  sold  like  real  estate  of  which  the 
decedent  died  seized ; '  or  it  may  vest  in  the  heirs,  if  not 
needed  to  pay  debts.^  In  Vermont,  such  land  is  held  in 
the  same  manner  and  for  the  same  purposes  as  land  owned 
by  the  decedent  at  the  time  of  his  death/  So,  real  estate 
bought  in  by  the  administrator  under  sheriff's  sale  to  en- 
force a  judgment  obtained  by  him  against  a  person  to  whom 
he  had  loaned  the  money  of  the  estate,  and  real  estate  pur- 
chased with  the  means  of  the  estate,  is  assets,  subject  to  a 
trust  for  the  use  of  those  beneficially  interested  in  the  estate.^ 

maintain  actions  for  the  realty  (Burdyne  v.  Mackey,  7  Mo.  374)1  nor  for  dam- 
ages for  injuries  thereto  after  the  intestate's  death :  Aubuchon  v.  Lory,  23  Ho. 
99;  but  might  bring  action  for  unlawful  detainer  against  a  tenant  to  whom 
they  had  leased  the  property:  Lass  v.  Eisleben,  50  Mo.  122.  And  where 
the  property  was  leased  by  the  executor  under  order  of  the  Probate  Conit,  die 
devisee  could  not  maintain  ejectment  against  the  tenant  while  the  estate  re- 
mained unsettled:  Eoff  v,  Tompkins,  2  Mo.  App.  464;  s,  c.  66  Mo.  225.  In 
New  Hampshire,  the  administrator  may  collect  the  rents  of  real  estate  during 
the  administration  if  the  estate  be  insolvent,  and  in  such  case  he  is  tceonot* 
able  to  the  judge  of  probate ;  but  if  solvent,  to  the  heirs :  Lucy  v.  Lacy,  55  N. 
H.  9,  10.  In  Vermont,  the  statute  gives  the  right  of  action  to  administratocs  to 
recover  land  for  the  benefit  of  the  heirs:  McFarland  v.  Stone,  17  Vl  165* 
173.  In  Wisconsin  —  Filby  v.  Carrier,  45  Wis.  469,  471 ;  Jones  v.  Billsteis, 
28  Wis.  221,  227 ;  Edwards  v,  Evans,  16  Wis.  193 ;  Williams  v.  Sleusher,  4 
Chand.  155. 

'  Baldwin  v*  Timmins,  3  Gray,  302;  Boylston  v.  Carver,  4  Mass.  598, 
610;  Furlong  v,  Soule,  39  Me.  122;  where  an  executrix  took  a  deed  to  her 
and  "her  heirs,  assigns,  and  successors"  in  payment  of  a  debt  due  to  die 
estate,  'she  took  a  fee-simple  estate,  which  she  had  power  to  sell :  Greer  r. 
Walker,  42  IlL  401. 

*  Thomas  v.  Le  Baron,  10  Mete.  403 ;  Foster  v.  Huntington,  5  N.  H.  108. 

3  Webber  v.  Webber,  6  Me.  127, 132 ;  Pierce  v.  Strickland,  26  Me.  277,  29'' 

4  Tryon  v,  Tryon,  16  Vt  313,  317. 

5  Haynesworth  v,  Bischoff,  6  Rich.  L.  159,  165;  Shaw  v.  ThompsoD,  i 
Smed.  &  M.  Ch.  628;  Everston  v.  Tappan,  5  Johns.  Ch.  497;  Van  Hon  v. 
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!■,)  The  Powit  of  the  Executor  or  Administrator  to  Mert- 
•e  Real  Estate.  —  In  some  of  the  States  the  Probate  Court 
authority  to  order  the  executor  or  administrator  to 
row  money  and  mortgage  the  real  estate  of  the  dece- 
t  as  security  for  its  repayment.'  In  such  case,  if  it  be- 
les  necessary  to  foreclose  the  mortgage  to  realize  the 
aey  loaned,  the  purchaser  or  vendee  is  protected  by  the 
nse  of  the  Probate  Court,  without  an  investigation  into 
truth  of  the  facts  or  representations  upon  which  it  was 
nted.*  But  in  Kansas,  such  power  is  held  to  be  foreign 
the  purpose  of  administration,  which  aims  to  close  up, 
.  not  to  continue,  an  estate.^ 

3.)  Duties  and  Liabilitiet  arising  to  the  Executor  or  Ad- 
dstrator  out  of  Real  Estate.  —  It  results  from  the  want  of 
hority  over  or  interest  in  ^he  real  estate,  that  executors 
.  administrators  are  neither  allowed  nor  bound  to  exer- 
\  any  control  over  the  sarne.^  Thus,  they  are  not  allowed 
their  administration  accounts  credit  for  taxes  paid  by 
oa,  assessed  against  the  real  estate  after  the  death  of  the 
ator  or  intestate ;  or  for  money  paid  in  dischai^e  of  mort- 
:es  on  real  estate  conveyed  by  him  br  of  which  he  died 
:ed,  which  he  was  not  personally  bound  to  pay ;  *  or  for 
irance  of  the  real  estate  against  loss  or  damage  by  fire ; 
in  discharge  of  mechanics'  lien,  or  for  annuities  charged 
reon ; '  or  for  improving  the  same  by  the  erection  or  com- 

da,  5  JohDi.  Ch.  388.  And  there  ii  nothing  in  the  policj  of  the  law  pry- 
ing; [he  ulmiiiiitraiar  from  conveying  it;  Hngan  v.  Welcker,  14  Ho.  177; 
per  v.  Manilield,  58  Ho.  17,  33. 

Spencer  v.  Bank  of  the  Stale,  i  Bailey  Eq.  468;  Biles't  Estate,  1  Brewa. 

619;  Stefff'a  Appeal,  76  Pa.  SL  94. 

Griffin  V.  Johnion,  37  Mich.  87. 

Black  V.  Dreiiell,  20  Kan.  153,  154. 

Baxter  v.  Robiason,'  1 1  Hich.  Jio,  521.  See  alto  Manning.  J.,  separate 
lion.  5J3. 

Willcox  V.  Smith.  36  Barb.  316,  337;  Molier's  E)Ute,  7  Ho.  App.  5I4> 
Deraismus  v.  DeraUmui,  72  N.  Y.  154,  ijS.     And  jf  he  purchue  in  a 

mortgage,  to  protect  a  second  mortgage  held  by  the  estate,  the  creditor* 

repudiate  the  purchase ;  the  estate  purchased  will,  in  such  case,  belong  to 
individual!; :  Tomkins  v.  Weeks,  36  Cal.  5a. 

Kimball  v,  Sumner,  6a  He.  305,  311. 
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pietion  of  buildiags.'     But  it  is  equally  obvious  that  where 
they  are  lawfully  in  possession,  it  is  both  their  i%ht  and 
their  duty  to  exercise  the  same  diligence  and  prudence  in 
protecting  and  preserving  the  same  as  if  it  were  personal 
property  under  their  chaise.    They  are  entitled,  on  the  one 
hand,  to  oredit  for  all  expenses  reasonably  incurred  in  so 
doing,  and  liable,  on  the  other  hand,  for  all  losses  arising 
out  of  their  negligence  in  the  premises.    Hence,  it  is  llie 
administrator's  duty  to  restrain  even  an  heir  from  trespassii^ 
upon  real  estate  mortgaged  to  the  intestate,  upon  which  tiie 
administrator  obtained  judgment  of  foreclosure ;  *  and  he  may 
bring  an  action  for  possession.^     So,  payment  by  an  adminis- 
trator of  interest  on  a  mortgage  of  land  afterwards  sold  to  pay 
the  intestate's  debts  has  been  allowed,  as  being  in  protection 
of  the  interest  of  the  estate.^    ,Where  real  estate  is  in  posses- 
sion of  the  administratoi'  and  capable  of  yielding  rents,  it  is 
his  duty  to  pay  the  taxes  out  of  the  rents ;  and  if  the  rents 
are  insufficient  for  such  purpose,  he  will  be  aUowed  credit 
for  money  paid  by  him  to  redeem  the  land  from  tax-sales.^ 
So,  it  is  held  in  Mississippi,  that  an  administrator  may  law- 
fully redeem  the  realty  of  his  intestate  when  sold  to  pay 
taxes,  if  he  has  reasonable  ground  to  believe  that  it  will  be 
needed  to  pay  debts.^    And  where  an  executor,  who  was 
also  trustee  under  the   will,  used  the  funds  in  his  hands 
in   the    repair  of   the   trust-property  and    to   keep  down 
incumbrances  upon   them,  it  was  held  that  equity  would 
charge  such  premises  in  favor  of  the  creditors  of  the  de- 
ceased, to  the  extent  of  the  amount  so  laid  out  upon  them.^ 

'  Byrd  v.  Governor,  2  Mo.  102. 
*  Palmer  v.  Stevens,  1 1  Cush.  147. 

3  Boylston  v.  Carver,  4  Mass,  59S,  608;  Richardson  v.  Hildreth,  8  Cash. 
225,  226. 

4  Stillwell  V,  Melrose,  15  Hun,  378,  381. 

5  Cummin^  v.  Bradley,  57  Ala.  224,  239. 

^  Bowers  v,  Williams,  34  Miss.  324,  326.  And  a  fortiori,  when  he  has 
been  ordered  to  sell  the  real  estate  for  the  payment  of  debts,  he  may  remove 
encumbrances  by  bill  in  equity,  and  have  the  title  perfected,  if  oondacive  to 
the  interest  of  the  estate:  Williams  v,  Stratton,  18  Miss.  418. 

7  Ferris  v.  Van  Vechten,  9  Hun,  12,  15.    It  was  held  in  New  Hampshire, 
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IV.  Of  the  Proceeding  in  Stlling.  —  (i.)  Imperative  NectS' 
f  of  a  Strict  Compliance  with  the  Statutes.  —  The  power 
executors  and  administrators  to  sell  the  real  estate  of  de- 
ised  persons  to  raise  funds  for  the  payment  of  their  debts 
purely  statutory.  Each  State  prescribes  the  conditions 
d  circumstances  which  authorize  the  sale,  as  well  as  the 
:thod  of  procedure  in  sellit^.  We  have  seen  that  in 
me  of  the  States  the  validity  of  the  sales  is  made  depend- 
t  upon  a  very  i^d  and  literal  compliance  on  the  part  of 
obate  Courts  and  executors  and  administrators  with  the 
Ltutory  requirements;  the  slightest  deviation  theiefrom, 
negligence  on  the  part  of  the  court  or  its  officers  in  mak- 
1;  the  record  entries,  is  held  sufficient,  even  collaterally,  to 
Old  the  sale,  and  thus  deprive  the  purchaser  of  the  prop- 
y  which  he  honestly  paid  for.  And  while  it  is  the  mani- 
it  policy  of  the  law  to  uphold  judicial  sales,  and  not  to 
ter  purchasers  by  encouraging  the  fear  that  their  substan- 
1  rights  and  interests  will  be  sacrificed  to  technical  consid- 
itions ;  while  courts  will  go  very  far  to  insure  protection  to 
locent  purchasers  in  collateral  proceedings,  even  in  cases 
gross  error  and  manifest  wrong  arising  out  of  the  blun- 
rs  and  carelessness  of  Probate  Courts  and  their  officers, 
is  obviously  of  the  gravest  importance  that  every  step 
iceo  in  subjectify  the  real  estate  to  sale  for  the  payment  of 
bts  be  as  nearly  as  possible  in  literal  compliance  with  the 
quirements  of  the  statute  upon  which  the  proceeding  is 
sed.'     It  is  a  pernicious  error,  fruitful  of  tfouble  and  mis- 

1  where  >  teiUlor  bequeathed  one-half  the  renti,  profit!,  uid  iQcame  of  bit 
ate  to  hii  wife,  duriag  lifci  *i><l  the  other  half  to  the  execator,  it  ii  the  right 
1  AaXj  of  the  executor  to  collect  the  reoli  while  the  propertj  remain*  undi- 
ed,  and  paj  one-half  to  the  wife:  Madigao  v.  Bama,  58  N.  H.  (reported 
13  Reporter,  213). 

*  Wynuui  V.  Campbell,  6  Port.  919,  345  (anDonncing  that  where  parUcular 
ou  are  pointed  ont  for  the  executioD  of  a  power,  howerer  immaterial  tbcy 
J  Appear  in  lbemael*ea,  theie  formi  are  coniidered  si  conditiont,  the  ob- 
Taace  of  which  cannot  be  diipenied  with,  and  citing  manf  authorise*)  t 
■Mft  Eitate,  I  Abb.  (N.  V.)  New  Cai.  loa,  107;  UcKeeley*  Eitate,  3 
'^i'  54>i  543  i  Wortley  v.  Johiuon,  S  Ga.  136,  144;  Alabama  Conference 
Price,  43  Ala.  39,  49;    Finch    v.  EdmonKn,  9  Tesai,  504,  513  tt  siq.; 
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chief,  to  suppose  that  a  simple,  inartificial,  vague  statement 
of  the  necessity  to  sell  real  estate  to  pay  debts  is  sufficient 
because  the  circumstances  of  Ac  case  are  wdtt.  known  and 
understood  by  the  court  and  the  parties  directTy  concerned; 
or  that  the  honesty  and  good  faith  of  the  application  are  all 
that  is  necessary  to  do  what  is  right.  The  anxiety  of  courts 
to  vindicate  the  validity  of  jadicial  sales  should  not  be  reEed 
on  to  furnish  a  pretext  for  the  carelessness  oi^  executors  and 
administrators,  or  supineness  of  Probate  Courts,  in  the  sev- 
eral steps  connected  with  the  sale  of  real  estate  ;  for  even  if 
the  sale  should  be  held  good  as  against  a  collateral  attack, — 
and  it  is  by  no  means  easy  or  always  possible  to  foresee  the 
precise  extent  to  which  courts  will  go  in  that  direction, — yet 
many  acts  of  commission  or  omission  which  will  not  be 
considered  in  a  collateral  investigation,  may  in  a  direct  pro- 
ceeding subject  the  administrator  to  serious  liability,  the  estate 
to  loss  and  delay,  and  all  parties  concerned  to  vexatious  and 
oftentimes  ruinous  litigation.  No  part  of  an  administrator's 
duty  claims  his  closer  attention  and  demands  more  impera- 
tively professional  advice  and  assistance  than  his  duties  and 
liabilities  with  regard  to  real  estate.  An  instructive  illustra- 
tion of  the  difference  between  the  precision  and  accurate 
compliance  with  the  statutory  regulations  on  this  subject, 
which  is  held  to  be  the  duty  of  Probate  Courts  and  execu- 
tors and  administrators,  and  therefore  strictly  insisted  on  in 
direct  proceedings  on  error  or  appeal,  and  the  liberality  and 
indulgence  extended  to  their  proceedings  when  collaterally 
questioned,  is  furnished  by  the  adjudications  in  Alabama. 
It  is  there  held  that  defects  and  irregularities  which  furnish 
good  ground  for  reversal  are  insufficient  to  invalidate  the  sale 

Frazier  v,  Steenrod,  7  Iowa,  339,  346;  The  State  v.  Conover,  9  N.  J.  L.  3j8; 
Grass  v.  Howard,  52  Me.  192,  195 ;  Knox  v.  Jenks,  7  Mass.  488,492 ;  Lowry 
V.  McDonald,  i  Smed.  &  M.  Ch.  620 ;  Planters'  Bank  v.  Johnson,  7  Smcd.  & 
M.  449,  454;  Jackson  v.  Crawford,  12  Wend.  533;  Haywood  v,  Haywood, 
80  N.  C.  42 ;  Whitmore  v.  Johnson,  10  Humph.  610  (this  is  a  case  in  dun- 
eery);  Pettit  V.  Pettit,  32  Ala.  288;  Monahaa  v,  Vandyke,  37  IlL  154;  Gel- 
strop  V.  Moore,  26  Miss.  206,  209 ;  Vance  v.  Maroney,  4  CoL  47  (citing  Ven- 
tres V,  Smith,  10  Pet.  161,  175). 
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lien  collaterally  impeached ; '  that  the  proceedings  are  in 
m,'  and  "  the  petition  need  not  pursue  accurately  the  lan- 
lage  of  the  statute :  any  words  that  necessarily  convey  to 
e  mind  all  that  the  statute  requires  will  be  sufficient,  asd 
c  words  shall  be  construed  liberally  and  favorably  to  sus- 
in  the  jurisdiction."^  But  in  passing  upon  the  sufficiency 
'  a  petition  for  the  sale  of  lands  on  appeal,  the  failure  to 
cite  the  ages  of  a  married  heir  and  her  husband  was  held 
tally  defective,  and  the  proceedings  reversed.*  So,  also, 
>on  the  failure  to  recite  the  ages  of  the  alleged  heirs,  al- 
ough  the  Probate  Court  had  appointed  guardians  ad  littm 

represent  them  in  the  proceeding.^  See  also  the  case  of 
'atson  V.  Collins,'  in  which  it  is  held  that  the  prior  descent 

the  land  of  an  intestate  to  his  heirs,  the  payment  of  his 
rbts,  and  the  distribution  of  the  personalty  by  the  admin- 
ra tor-in-chief,  will  not  render  void  an  order  of  sale  of  the 
ids  for  division  obtained  by  a  legally  appointed  adminis- 
itor  de  bonis  hoh,  although  these  facts  may  constitute  a 
lod  objection  in  the  Probate  Court  to  the  granting  of  the 
der. 
(2.)   Who  may  Make  the  Application  to  Sell.  —  In  some 

the  States  creditors  may  apply  to  a  court  of  chancery  to 
bject  the  real  estate  of  a  deceased  person  to  the  payment 

his  debts,  if  the  personal  assets  are  insufficient.^     But  it 

■  Doe  V.  Riler,  18  Al>.  164,  180,  181. 

*  Wjmki)  V.  Campbell,  6  Port.  119,  333. 

3  De  Burdeleben  v.  Stondenmire,  48  Ala.  643,  647. 

*  Page  f.  Mattbews,  41  Ala.  719,  710. 

s  Griffin  v.  Griffin,  3  AU.  623,  615 ;  Cloud  v.  Bartoo,  14  Ala.  347. 

*  37  Ala.  587;  i,c.  I  Ala,  Sel.  Cat.  S'S- 

'  Ai  in  TenneMee  — Frazier  v.  Pankey.  i  Swan,  7;,  79.  Iowa  —  Waplei 
Marah,  19  Iowa,  3S1,  3S3.  Keotacky—  Bedell  v.  Kuthly,  5  T.  B.  Hon.  598, 
i  (affirmed  in  Buford  c.  McKee,  3  B.  Moo.  234,  335).  Marftand  — Tyton 
Holliogtwortti,  I  Har.  &  J.  469,  470;  Gaither  v.  Welch,  3  Gill  ft  J.  359, 
}.  South  Carolina  — Vernon  v.  Valk,  2  Hill  Eq.  257.  Virginia  — Tennaat 
PatlenoD,  6  Leigh,  196.  And  where  a  court  of  chancery  obtaini  jnriidic- 
D  OTer  an  mtate  it  will  complete  the  administration,  and.  If  neceiiary,  direct 
!  tale  of  the  real  estate  in  the  lame  manner  a*  preicHbed  by  alatnte  fof 
et,  under  order  of  ihe  Probate  Court;  Wiljon  f.  Crook,  17  Ala.  59.  Where 
■■  adminittiator  fail*  or  refute*  to  make  the  application,  a  creditor  may  make 
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is  usual  in  most  of  the  States^  and  required  by  their  stat- 
utes, that  the  application  be  made  by  the  executor  or 
administrator  to  the  court  having  jurisdiction  of  the.  admin- 
istration of  the  estate.  Where  the  application  is  made  qua 
administrator,  the  court  has  no  power  to  order  the  sale  to 
be  made  by  one  who  has  not  been  legally  appointed :  a  sale 
by  one  who  has  not  given  the  bond,  and  qualified  and 
received  letters  as  such,  is  void,  even  if  the  sale  is  ordered 
and  approved  by  the  Probate  Court.'  In  Texas  an  heir, 
legatee,  or  creditor  must  join  the  executor  or  admimstrator  in 
making  the  application.'  A  special  administrator,  appointed 
for  the  purpose  of  temporarily  preserving  the  estate,  has  no 
authority  to  make  the  application.^  A  license  to  one  of 
several  administrators  or  executors  to  sell  real  estate  has 
been  held  void,  on  the  ground  that  where  two  or  more 
persons  are  qualified  as  executors  or  administrators,  tfaeir 
powers   and    duties   are   joint  ;^    but   the   reverse  is  also 

the  application  himself,  or  compel  the  administrator  to  do  so:  Pelletier  v. 
Sanndfirs,  67  N.  C.  261 ;  Whisaand  v.  Small,  65  Ind.  120, 123.  In  Wisconsin, 
the  application  may  be  made  to  the  Circuit  Court,  but  the  inadequacy  of  the 
personal  property  must  be  ascertained  by  the  court  having  probate  juriscUctioo : 
German  Bank  v.  Leyser,  50  Wis.  258,  265.  In  Missouri,  if  the  administrator 
fails  to  subject  the  real  estate  to  pay  the  debts,  the  creditor  may  compel  him 
to  do  so  by  giving  proper  notice ;  and  if  he  then  refuse  to  file  the  necessaiy 
accounts,  lists  of  debts  and  inventories,  he  will  be  compelled  to  do  so  by 
attachment:  Grayson  v.  Weddle,  63  Mo.  523.  In  Alabama,  the  widow  was 
allowed  to  obtain  an  order  for  the  reservation  of  the  personal  and  sale  of  real 
property  to  pay  debts,  on  the  ground  that  she  was  interested  in  the  result  of 
such  an  order :  King  v.  Kent,  29  Ala.  542,  550. 

'  Pryor  v.  Downy,  50  Cal.  388,  399. 

>  Since  the  act  of  January  16,  1843 :  Miller  v.  Miller,  10  Texas,  319^  333 
(holding  a  sale  decreed  upon  the  petition  of  the  administrator  alone  absolutely 
void). 

3  And  can  give  no  jurisdiction  to  the  court.  Hence  a  sale  by  him,  or 
ordered  upon  his  ^plication,  is  void,  even  in  a  collateral  proceeding:  Long 
V.  Burnett,  13  Iowa,  28,  34.  But  the  special  administrator  may  be  continaed 
in  the  management  and  charge  of  the  estate,  and  will  then  be  authorized  to 
sell  the  real  estate :  Reade  v,  Howe,  39  Iowa,  553,  560. 

4  Hannum  v.  Day,  105  Mass.  33,  35  (Wells,  J.,  dissenting,  on  the  ground 
that  the  jurisdiction  of  the  court  cannot  depend  upon  the  question  whether  the 
petition  is  signed  by  or  made  in  behalf  of  all  those  who  are  joined  in  the 
general  administration  of  the  estate;  and  that  even  if  the  grant  of  license  to 
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Id,'  and  it  seem  that  on  principle  the  latter  view  is  preferable, 
ises  may  arise  in  which  the  concurrence  of  all  the  execu- 
rs  and  administrators  cannot  be  obtained,  in  which  event 
should  be  within  the  power  of  the  court  to  grant  or  with- 
ild  the  order  to  sell,  or  to  compel  one  of  the  executors, 
10  refuses,  to  join  in  the  sale.*  It  has  also  been  held,  that 
sale  made  upon  the  joint  application  of  the  administrator 
d  guardian  of  the  infant  heirs,  not  to  pay  debts,  but  to 
aintain  the  children  and  improve  the  property,  is  void.* 
(3.)  IVkat  must  bt  Shown  on  the  Application.  —  (a.)  Th€ 
tistenct  of  Debts, — To  authorize  an  order,  decree,  or 
lenae  to  an  executor  or  administrator  to  sell  the  real  estate 

a  decedent,  it  must  be  shown  that  there  are  debts,  lega- 
»,  or  expenses  of  administration  for  the  payment  of  which 
e  personal  property  is  insufficient.*  But  no  sale  of  real 
tate  will  be  ordered  to  pay  expenses  of  administration 
ane,  if  there  are  no  debts  of  the  decedent,  or  to  reimburA 
e  administrator  for  outlays  made  by  him  in  the  course  of 
e  administration,  or  to  pay  debts  incurred  by  the  executor 

administrator  after  the  death  of  the  testator  or  intestate, 
:ccpt  funeral  expenses.*     It  has  been  so  held  in  Alabama,^ 


e  U  irregulu*,  Ihe  heir  or  p^rty  claiming  the  tuid  ii  precladed  front  going 
hind  Ihe  fomul  decree  of  the  coart) ;  Gregw?  ■>.  McPherton,  13  OL  56s, 
I;  Littleton  v.  Addington,  59  Ho.  375,  178  (where  two  ezecuton  qntlify, 
e  alone  cannot  eaccnte  the  power  to  lell). 

*  JacluoD  >.  Robinion,  4  Wend.  436,  44a.  And  where  there  wm  »  djrec- 
n  to  two  to  lell,  bnt  the  deed  was  eaccnted  b;  oolj  one,  equity  will  enJMO 
;  heira  from  proiecutiDg  in  ejectment  to  recover  tfae  land  on  the  groond 

the  iiT^ularilf :  Woitmann  v.  Skinner,  11  N.  J.  Eq.  35S.  In  Michigan,  a 
c  by  one  adminiitrator  againti  the  proteit  and  refutal  of  the  other,  which 
1  otherwifc  regularly  made  and  apprOTed  by  the  court,  wa«  held  irregular 
1  voidable,  but  not  Toid  in  a  collateral  auit :  Oiman  p.  Traphagen,  33  Hich. 
.86.     So  in  North  Carolina:  Blytbe  v.  Hooti,  7a  N.  C.  575,  577. 

■  Lore  V.  Love,  3  Hayw.  (Tenn.)  13.  See  Sonthwidi  v.  Horrell,  lai 
lai.  530  (intimadi^  that  the  only  remedy  in  MMtachnietta  ii  to  procure  the 
noTal  of  the  executor  refniing,  by  the  Probate  Court). 

3  Newcomb  v.  Smith,  5  Ohio,  447. 

*  3  Redf,  on  Willi,  133,  pL  6. 

1  Including  a  suitable  lombitone:  Oweu  v.  Bloomer,  14  Hun,  396. 
'  Owmt  V.  Cbildi,  5S  Ala.  113,  114. 
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Illinois,'  Massachusetts,"  Mississippi,^  Missouri,^  and  New 
York.'  In  Maine,  the  legality  of  a  sale  for  the  payment  of 
expenses  of  administration  has  been  questioned,  but  there 
is  no  direct  adjudication  upon  the  point.^  No  decision  is 
remembered,  in  any  State,  by  which  a  sale  of  real  estate  for 
the  payment  of  expenses  of  administration  alone  is  sanc- 
tioned, except  an  intimation  in  a  very  briefly  considered 
case  in  Indiana,^  and  a  case  in  California,  in-  which  the 
refusal  to  order  the  sale  of  real  estate  to  pay  the  costs  in- 
curred  in  litigation  concerning  the  will,  was  held  to  be  error.' 

In  Georgia,  the  ordinary  set  apart  a  lot  of  ground  as  the 
widow's  allotment  for  support  for  twelve  months,  which  was 
sold  to  raise  the  necessary  money;  and  it  was  held  that  the 
heirs  could  not  recover  from  the  purchaser.^ 

(6.)  Equitable  Right  of  the  Administrator  to  be  Reimbursed 
for  Debts  paid  by  him  in  excess  of  Personal  Assets.  —  Where 
an  executor  or  administrator  has  paid  debts  of  the  dece- 
dent in  excess  of  the  personal  assets  in  hand,  he  will  be 
subrogated  in  equity  to  the  rights  and  standing  of  the  cred- 
itors  whose  claims  he  has  discharged.  In  such  case  it  is  in- 
cumbent upon  him  to  prove,  in  the  proceedings  to  subject 
the  real  estate  to  sale,  the  validity  of  the  debts  which  he  has 
paid ;  and  the  passing  of  the  account  in'  the  Probate  Court  is 
not  even  prima  facie  proof  thereof,  or  that  they  were  charge- 

«  Glancy  v.  Murray,  49  111.  465,  468;  Walker  tr.  Diehl,  79  IlL  473,  475; 
Dabois  v.  McLean,  4  McLean,  486,  489. 

*  Dean  v.  Dean,  3  Ma8$.  258,  262 ;  Drinkwater  v,  Drinkwmter,  4  Mass. 

354,  358- 

3  Moore  v.  Ware,  51  Miss.  206,  211  (following  Farrar  v.  Dean,  infra); 

Hallman  v,  Bennett,  44  Miss.  322,  325  et  neq, 

4  Farrar  v.  Dean,  24  Mo.  16,  18  (holding  a  sale  to  pay  expenses  of  admin- 
istration void) ;  Presbjrterian  Church  v.  McElhinny,  61  Mo.  540  (holding  that 
there  can  be  no  legal  administration  for  the  mere  purpose  of  paying  debts 
incurred  by  the  executrix  after  the  testator's  death). 

5  Cornwall's  EsUte,  I  Tuck.  Sur.  250;  Fitch  v.  Witbedc,  2  Barb.  Ch. 
161,  163;  Wood  V.  Beyington,  2  Barb.  Ch.  387,  393. 

^  Grass  v.  Howard,  52  Me.  192,  196. 
f  Dunning  v.  Driver,  25  Ind.  269,  270. 
^  Abila  cr.  Burnett,  33  Cal.  658. 
9  Miller  v.  Defoor,  50  Ga.  566. 
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le  upoo  the  real  estate,  either  at  law  or  in  equity.*  If  he 
B-paid  debts  barred  by  the  Statute  of  Limitation,*  or  makea 

^plication  until  after  the  time  limited  for  the  enforce- 
:nt  of  claims  of  creditors,^  or  pays  such  debts  voluntarily/ 

with  the  view  of  making  the  heir  his  debtor,  so  as  to 
Did  the  question  of  fully  administered,'  he  will  not  be 
titled  to  relief.  In  some  of  the  States,  for  instance  in 
:w  York-'  and  Massachusetts,'  the  Probate  Court  may 
der  the  sale  in  such  case ;  and  in  Ohio,  the  sale  ordered 

a  court  of  probate  jurisdiction  to  reimburse  an  adminis- 
Ltor  for  money  borrowed  to  pay  taxes  assessed  against 
E  land,  was  sanctioned  by  the  appellate  court;'  but  it  is 
ubtful  how  far  sales  of  real  estate  by  order  of  the  Probate 
>urt  for  the  mere  purpose  of  reimbursing  an  administrator 
r  debts  paid  by  him  will  be  sustained  in  other  States, 
wever  appropriate  such  course  would  seem  in  view  of  the 
nerican  theory  of  administration.' 

{c.)  The  insujffieieney  of  Ptrscnal  Assets,  whether  by  or  with- 
t  the  Fatift  of  the  Administrator.  —  It  must  clearly  appear 
it  the  personal  assets  are  insufficient,  and  that  they  were 

at  the  time  of  the  grant  of  administration  to  pay  the 
bts  and  legacies,  or  that  they  have  become  so,  in  course 

the  administration,  for  causes  beyond  the  control  of  the 
rsonal  representative  and  without  fault  on  the  part  of  the 

■  GUt  V.  Cocke^,  7  Htx.  &  J.  134.  139!  Ex  pute  Street,  reported  in  t 
ud.  533,  note;  Watkios  v.  Donelt,  t  BUnd,  530 ;  Pe&  c  V/tggoatr,  5 
yw.  (Teon.)  343:  Fraaklin  ti.  Aimfield,  3  Sneed  (Tenn.),  305,  356  et  itj. ; 
.liDMn  V.  Owens,  6  Gill  &  J.  4,  12  ;  Ingram  v.  lactam,  5  Heisk.  541  ; 
imbo  V.  Sorreocy,  3  T.  B.  Moo.  384. 

■  Gilcbriit  v.  Rea,  g  Paige,  66,  7a  (opinion  of  the  lurtogate],  73  (opinion 
the  chancellor) ;  Pea  v,  Waggoner,  5  Hajw.  (Tenn.)  I ;  Heath  v.  Wells, 
ick.  140,  145- 

)  Ek  pane  Allen,  15  Maat.  57t  ^ 

I  Sanden  v.  Sanders,  3  Dev.  Eq.  263,  364. 

S  Williams  V.  Williams,  2  De*.  Eq.  69,  71. 

'  Jackson  V.  Hallada;,  3  Redf.  379;  Gilchrist  v.  Rea,  tupra. 

'  Ex  parte  Allen,  tufra. 

»  WeUh  V.  Perkins,  S  Ohio,  5a. 

»  See  Titterington  v.  Hooker,  j8  Ho.  593. 
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creditors  or  legatees.'  Where  the  personal  property  is  orig- 
inally sufficient  for  the  payment  of  the  debts,  but  becomes 
insufficient  in  consequence  of  devastavit  or  neglect  of  dutjr 
by  the  executor  or  administrator,  or  by  distribution  to  the 
heirs  or  legatees,  the  latter  may  insist  on  this  as  a  defence 
against  the  sale  ot  land  descended,  and  the  only  remedy 
of  the  creditors  is  against  the  administrator  and  the  sureties 
on  his  bond."  But  although  the  assets  were  ample  at  the 
time  of  the  grant  of  letters,  if  they  become  insufficient  in 
the  course  of  administration,  from  any  cause,  without  fault 
of  the  executor  or  administrator,  and  on  account  of  which 
the  creditors  are  without  remedy,  they  may  resort,  through 
the  executor  or  administrator,  to  the  Probate  Court  for  a 
sale  of  the  land  to  pay  the  debts.^  But  in  some  of  the 
States  it  is  within  the  power  of  the  Probate  Court,  if  satis- 

'  3  Redf.  on  Wills,  238,  pL  19;  Shields  v.  McDowell,  83  N.  C.  137;  Hall  v. 
Sayre,  10  B.  Mon.  46;  Tilton  v.  Tilton,  41  N.  H.  479, 482;  Wiley  v.  Wiky. 
63  N.  C  182;  Martin  v.  Rellehan,  3  W.  Va.  480;  Newcomer  v.  Wallace. 
30  Ind.  216;  Elliott  V.  George,  23  Gratt  780,  783;  Succession  of  Phdm 
V.  Bird,  20  La.  An.  355.  In  New  York,  it  is  held  that  personal  property, 
although  bequeathed,  must  be  resorted  to  for  the  payment  of  debts  before 
there  can  be  a  sale  of  real  estate,  unless  a  contrary  intention  is  deariy  ex- 
pressed in  the  will ;  and  the  executor  is  accountable  for  such  property,  althoogli 
he  has  delivered  t  to  the  legatee :  Rogers  v.  Rogers,  3  Wend.  503,  531 ;  hot 
in  the  subsequent  case  of  Corwin  v.  Merritt,  this  point  was  left  open :  3  Bazh. 
341*  347*  '^hc  insufficiency  of  the  personal  assets  must  appear  after  a  proper 
accounting:  Thompson  v.  Joyner,  71  N.  C  369.  In  Florida,  the  sale  is  void, 
unless  it  appear  from  the  record  that  the  personal  assets  were  exhausted: 
Hays  V,  McNealy,  16  Fla.  409,  411. 

*  Bennett  v.  Coldwell,  8  Baxt  483,  487;  Merritt  v.  Merritt,  62  Mo.  150, 
154;  Turner  v,  Ellis,  24  Miss.  173,  180;  Paine  v.  Pendleton,  32  Miss.  320, 
323 ;  The  State  v,  Conover,  9  N.  J.  L.  338 ;  Foley  v.  McDonald,  46  Miss.  238, 
245 ;  Hollman  v.  Bennett,  44  Miss.  322,  330;  Carlton  v.  Beyers,  70  N.  C  691 ; 
Bland  v.  Hartsoe,  65  N.  C.  204,  205 ;  Bufbrd  v,  McKee,  3  &  Mon.  224,  226. 
In  Indiana,  the  real  estate  was  ordered  sold  to  pay  creditors  upon  the  death  and 
insolvency  of  the  administrator  dt  b^nis  npn  who  had  wasted  the  estate,  and 
his  surety :  Nettleton  v,  Dixon,  2  Ind.  446,  448. 

3  Evans  v.  Fisher,  40  Miss.  643,  674  (Harris,  J.,  dissenting,  on  the  groond 
that  if  the  assets  were  originally  sufficient,  the  lands  descend  to  the  heirs  dis- 
charged of  any  liability  for  debts :  p.  678  #/  x#f.)  ;  Merritt  v.  Merritt,  sm/rm  ; 
Faran  v,  Robinson,  17  Ohio  St  242,  252  (ordering  a  sale  on  petition  of  the 
administrator  after  final  settlement  and  partition  of  the  land  among  the  heirs). 
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1  that  such  will  conduce  to  the  benefit  of  the  estate,  to 
er  the  whole  or  any  part  of  the  personal  estate  to  be 
;rved,  and  the  real  estate  to  be  sold  for  the  payment  of 
its.  So  in  Alabama,'  Maryland,"  Missouri,'  New  York,* 
1  probably  in  other  States.  It  may  be  also  stated  here, 
t  where  by  operation  of  a  stay-law  the  collection  of  debts 
:  to  an  estate  is  postponed,  so  that  by  reason  thereof 
re  is  a  temporary  insufficiency  of  personal  assets  to  pay 
creditors  of  the  estate,  they  cannot  for  that  reason  insist 
a  sale  of  the  real  estate ;  they  are  affected  by  the  stay- 
'  equally  with  the  debtors.' 

d.)  There  must  be  Notice  to  the  Parties  interested  in  the 
zl  Estate.  —  Since  at  common  law,  and  in  all  of  those 
lerican  States  in  which  no  contrary  rule  has  been  enacted 
statute,*  the  real  estate  descends  at  once,  upon  the  death 
the  ancestor  or  testator,  to  the  heir  or  devisee,  and  the 
'sonal  estate  is  the  primary  fund  liable  to  debts,  the 
;cu  or  or  administrator  is  not,  in  a  proper  or  full  sense, 
'  representative  of  the  heirs  or  devisees  in  a  proceeding 
subject  the  real  estate  to  the  payment  of  debts.  He 
ds  the  personalty  for  the  primary  purpose  of  paying  the 
>ts ;  hence,  as  to  the  question  of  the  liability  of  the  real 
ite,  which  is  held  not  by  him,  but  by  the  heirs,  his  status 
in  this  respect  antagonistic  to  that  of  the  heirs ; '  and  it 
ows  that  a  judgment  in  favor  of  creditors  E^ainst  him  is 
:  necessarily  binding  upon  the  heirs,  so  far  as  their  interest 

King  V.  Kent,  29  Ala.  542,  550. 

In  chancery;  and  the  order  can  only  be  made  at  the  ioMance  of  one 
reited  in  the  personal  ai  welt  ai  the  real  estate,  and  without  prejudice  to 
litors.  The  widow  in  such  case  may  have  dower,  but  no  ihare  in  the  per- 
ilty  saved;  Waring  v.  Waring,  3  Bland,  673. 

'  Rev.  Stats.  1S79,  sect,  t6l.  But  in  such  case  the  widow  takes  only  so 
:h  as  ihe  wonld  have  been  entitled  to  if  the  debts  had  been  paid  out  of  the 
looalty:  Rct.  Stats.,  sect.  251, 

Id  this  State  it  is  held  that  an  appellate  court  will  not  interfere  with  the 
ogale's  discretion  on  such  order:  Moore  r.  Moore,  14  Barb.  37,  30. 

Elliott  f.  George,  13  Gratt.  780.  '  As  to  which,  see  antt,  p.  638. 

Anderson  v.  Levy,  33  Ark.  665,  676. 
VOL.  VII.  NO.  5  43 
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in  the  real  estate  is  concerned.'  Hence,  before  there  can 
be  a  valid  order  divesting  them  of  their  title  by  a  sale  for 
the  payment  of  debts,  they  must  have  an  opportunity  to  be 
heard  and  to  contest,  not  only  the  necessity  or  propriety 
of  the  sale,  but  also  the  validity  and  justice  of  the  debts  for 
the  payment  of  which  the  sale  is  demanded.  There  can 
be,  therefore,  no  valid  order,  decree,  or  license  for  the  sale 
of  real  estate  to  pay  debts  without  notice  to  the  heirs  or 
parties  concerned,  in  some  form,  either  actual  or  by  publica- 
tion.^ It  is  not  inconsistent  with  this  principle,  that  in  some 
of  the  States  the  subjection  of  real  estate  in  Probate  Courts 
to  the  payment  of  debts  is  said  to  be  in  rem,  binding  upon 
all  parties  claiming  under  the  decedent,  without  special 
notice  to  them,  analogous  to  the  doctrine  applied  in  admi- 
ralty with  respect  to  prize  property,  or  in  common-law 
courts,  to  property  seized  under  attachment ;  in  such  cases 
the  executor  or  administrator  represents  tHe  land,  and  its 
defence  devolves  upon  him.  Nor  does  the  judgment  ren- 
dered in  such  proceeding  protect  the  administrator  against 
liability  to  the  heir  if  he  had  no  notice ;  but  only  the  pur- 
chaser who  has  acted  in  good  faith.^  Notice  to  heirs  or 
devisees  of  devised  lands  is  held  necessary  in  Alabama/ 
Arkansas,'    California,^    Florida,'     Georgia,*    Illinois,'    In- 

*  Nichols  V,  Day,  32  N.  H.  133. 

*  Hopkins  v.  Van  Valkenburgh,  16  Hun,  3,  4  ^/  se^, ;  Sample  v.  Barr,  25 
Pa.  St  457,  459 ;  Bienvenu  v,  Parker,  30  La.  An.  160 ;  Ferguson  v.  Scott,  49 
Miss.  500,  505  et  seq. ;  Colson  v,  Brainard,  i  Redf.  324,  327. 

3  Rorer  on  Jud.  Sales,  sect  253;  McPherson  v.  Cnnliflf.  11  Serg.  &  R.  422, 
430  et  seq,;  Grignon*s  Lessee  v.  Astor,  2  How.  (U.  S.)  319,  338;  King  v. 
Kent,  29  Ala.  542,  549;  Batcher  v.  Satcher,  41  Ala.  26,  39;  Garrett  tr.  Bni- 
ner,  59  Ala.  513,  515;  Lynch  v.  Baxter,  4  Texas,  431,  437;  Robb  v,  Irwin« 
15  Ohio,  689,  698;  Beauregard  v.  New  Orleans,  18  How.  (U.  S.)  497,  503. 

4  Williams  v,  Williams,  49  Ala.  439 ;  Spragins  v.  Taylor,  48  Ala.  520. 

5  Rogers  v,  Wilson,  13  Ark.  507,  509. 
^  Townsend  v.  Tallant,  33  Cal.  45,  51. 

7  Price  V,  Winter,  15  Fla.  66,  104  (holding  appearance  of  the  statutory 
guardian  of  a  minor  sufficient). 

^  Davis  V.  McDaniel,  47  Ga.  195,  206;  Davis  v,  Howard,  56  Ga.  430,435. 

9  Marshall  v.  Rose,  86  111.  374 ;  Harris  v,  Lester,  80  IlL  307 ;  Gibson  v. 
Rail,  30  111.  172.  Where  the  return  of  the  officer  as  to  service  of  the  notice 
contradicts  the  finding  of  the  court,  the  want  of  service  appearing  from  the 
return  will  overcome  the  presumption  arising  from  the  finding,  and  prove  want 
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ia,'Iowa,'Kansas,^  Louisiana,*  Massachusetts,' Mississippi,' 
isouri.'New  Hampshire,*  New  Jersey,' New  York,"  Ohio," 
:gon,"Pennsylvania,'*Tennes3ee,'*Texas"andWisc 


irisdictioo  eren  io  ti  co11>t«r>l  proceeding:  Bunett  v.  Wolf,  70  111.  76. 
llinoii  it  hu  also  been  held  proper  for  the  heir  to  join  with  the  admui- 
toT  in  the  petition,  ilthoogh  Ibey  are  not  in  privity,  became  the  heir,  who 
tt  bound  bf  the  admiitiont  of  the  adminiatrator,  may  (hut  bind  himtelf : 
ikini  V.  McCann,  19  Itl.  113.  Where  1  poithumoiK  heir  was  bora,  although 
nolher  State  and  unknown  to  the  parties  in  Illinoii,  and  who  it  for  that 
an  not  made  a  parljr  in  chancery  to  enforce  crediton'  liens  against  the 
le,  a  sale  under  inch  proceedings  is  void  as  to  the  posthumoua  heir; 
^lanell  v.  Smith,  39  111.  279,  zSg. 

Sherry  v.  Dunn,  S  Blackf.  542,  553;  Guy  v.  Flerson,  11  Ind.  18;  Helme 
.ove.  41  Ind.  aioj  Doe  v.  Anderson,  5  Ind.  33  (holding  that  an  infant 
lOt  wai»e  aenrice,  even  by  guardian). 

Good  V.  Norley,  iS  Iowa,  iSS;  Thornton  f.  Mulquinne,  13  Iowa,  549. 

Johnson  v.  Clark,  iS  Kan.  157.  168;  Mickel  v.  Hicks,  19  Kan.  578. 

Gibson  v.  Foster,  3  La.  An.  J03,  508  {holding  a  sale  void  where  attorney 
appointed  to  represent  an  absent  heir) ;  Wright  v.  Steed,  to  La.  An.  338. 
:his  Stale  notice  is  held  essential,  if  the  estate  is  solvent,  to  the  heirt  and 
rested  parties ;  if  it  it  iaiolveni,  to  the  administrator,  where  the  application 
y  creditors :  Tertron  v.  Comeau,  38  La.  An.  633. 

Norton  V.  Norton,  5  Cush.  514. 
'  Verger  v.  Ferguson,  55  Misi.  190;  Winston  v.  McLendon,  43  Miss.  354, 

Valley  v.  Fleming,  19  Mo.  454  (holding  a  sale  void  where  it  appeared 
II  the  record  (bat  (be  notice  could  not  have  been  given),  461.  Bu(  in  Mii- 
-i  the  Probate  Court  may  of  its  own  motion  order  the  real  es(a(e  to  be 
1  it  it  appean,  upon  an  annual  settlement,  neceisary  to  pay  the  debU: 
.  Stall.,  sect.  170.  And  in  such  case  no  notice  to  (he  heirs  is  necessary: 
EC  V.  Mowrie,  51  Mo.  160,  164. 
I  French  v.  Hoyt,  6  N.  H.  370 ;  Merrill  «.  Harris,  16  N.  H.  143.  147. 

>  McDonald  f.  Hu(ton,  S  N.  J.  Eq.  473,  474. 

■  Farrington  v.  King,  I  Bradf.  iSl;  Corwin  v.  Meirilt,  3  Barb.  341,  and 
lorities  345.  The  surrogate  cannot  shorten  the  lime  forihowing  cause: 
rent  v.  Sherman,  43  Barb.  636,  639. 

'  Calkin  v.  Johnston,  30  Ohio  St.  539,  547  (reciting  Ihe  statute  providing 
the  notice).  But  if  the  minor  children  nol  named  in  the  petition  actually 
e  an  appearance  entered  for  them  in  court,  by  their  guardian,  pending  the 
tiou,  they  are  bound  by  the  order  of  sale:  Ewing  c  Highby,  7  Ohio,  pt. 
I.  19S;  Ewing  V.  Ewing,  7  0}iio,  pL  3,  p.  13S. 
'  Fiske  V.  Kellog,  3  Oreg.  503- 

>  Dean's  Appeal,  87  Pa.  SL  34. 

>  TraBord  v.  Young,  3  Tenn.  Ch.  496;  Taylor  v.  Walker,  1  Heisk.  734. 

>  Finch  f.  Edmonson,  9  Texas,  504,  513. 

<  Gibba  V.  Shaw,  17  Wis.  304.  3o8;  Blodgett  v.  Hitt,  39  Wis.  169,  176. 
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Notice  is  held  not  necessary  in  Missouri,  if  the  sale  is  ordered 
ex  mero  motu  by  the  court,  in  passing  upon  an  annual  settle- 
ment.' In  Louisiana,  it  seems  that  a  sale  may  be  ordered 
on  motion  of  creditors,  without  notice  to  heirs  and  without 
petition  of  the  administrator ; '  but  there  must  be  notice  to 
the  administrator.3  In  Indiana,  the  petition  may  be  filed  in 
vacation  and  the  notice  to  heirs  issued  by  the  clerk  without 
special  order  of  the  court/  It  has  been  held  that  creditors 
are  not  entitled  to  notice,^  and  cannot  appeal  from  a  refusal 
of  the  license.*  Where  an  order  of  sale  has  been  obtained 
and  fully  complied  with,  it  is  held  in  some  States  that  no 
new  order  for  the  sale  of  additional  real  estate  can  be  made 
at  a  subsequent  term,  without  new  notice.' 

{e.)  Who  may  Appear  and  what  may  be  Shawn  Agednst 
the  Order  to  Sell.  —  The  office  of  the  notice  is  to  give  to  the 
heirs  and  other  persons  in  interest  a  full  opportunity  to  be 
heard  and  to  offer  evidence  upon  the  justice  or  policy  of 
ordering  the  sale.  Hence  the  application  must  be  heard  at 
the  time  or  term  which  is  specified  in  the  notice,  whether 
the  notice  is  by  actual  service  upon  the  parties,  or  by  publi- 
cation ;  if  heard  at  any  other  time,  the  proceeding  will  be 
held  to  be  without  notice.^     On  the  hearing  or  trial  of  the 

<  Patee  v.  Mowrie,  51  Mo.  160,  164. 

*  Dubuch  V,  Wildermuth,  3  La.  An.  407  ;  Tertron  v.  Comemu,  28  La.  Ao. 
633,  634;  Carter  v.  McManas,  15  La.  An.  676. 

3  Succession  of  Spears,  a8  La.  An.  804. 

4  Shephard  v.  Fisher,  17  Ind.  239,  230. 

5  Thompson  v.  Cox,  8  Jones  L.  311,  313. 
^  Palmer  v.  Williamson,  13  Gray,  336. 

7  Cromine  v.  Thorp,  42  111.  120,  122. 

8  Turney  v.  Tumey,  24  III.  625;  Morris  v.  Hogle,  37  111.  iSOi  I54' 
Schnell  v.  Chicago,  38  111.  382,  391 ;  Foley  v.  McDonald,  46  Miss.  238,  244^ 
and  Hendricks  v.  Pugh,  57  Miss.  157  (both  holding  serrice  of  process  after  its 
return  day  insufficient).  It  is  held  in  Illinois,  that  it  is  the  duty  of  the  penoo 
notified  to  be  present  in  court  at  the  specified  time ;  and  if  the  paitj  giviog 
the  notice  does  not  appear,  the  party  havii^  received  the  notice  may  tske  1 
rule  upon  the  other  to  proceed,  or  on  failure  have  the  proceedings  dismissed ; 
but  if  this  is  not  done,  the  administrator  is  not  restricted  to  the  day  named  in 
the  notice,  but  may  present  his  application  on  another  day  of  the  term :  Sboe- 
mate  v,  Lockridge,  53  IlL  503,  506.  But  it  is  not  necessary  to  name  a  par> 
ticular  day  in  the  notice  by  publication;  the  naming  of  the  term  is  sufficicDt: 
Goudy  V.  Hall,  36  111.  313;  Fmch  v.  Sink,  46  lU.  169,  171. 
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ion  or  application,  the  heirs  or  any  other  person  inter- 
d  ia  the  real  estate  which  may  be  affected  by  the  sale. 
'  appear  and  make  themselves  parties,  if  necessary,  to 
ose  the  order  of  sale,  and  if  unsuccessful  in  the  Probate 
rt,  they  may  appeal  from  its  decision.'  It  may  be 
ivn,  in  the  defence  against  the  contemplated  order, 
:  claims  were  unjustly  or  improperly  allowed,  or  that 
T  are  barred  by  the  general  or  special  Statute  of 
litations,  or  that  any  other  legal  or  equitable  ground 
Its  why  the  land  should  not  be  sold ;  for  it  must  be 
embered '  that  the  parties  affected  by  the  sale  of  the 
estate  were  not  parties  to  the  judgments  against  the  ex- 
tor  or  administrator  in  the  matter  of  allowing  claims  of 
litors.^  But  the  validity  of  the  appointment  of  the  ad- 
istrator  cannot  be  questioned  on  such  hearing,*  And  if 
heirs,  or  any  of  them,  will  give  bond  for  the  payment  of 
debts,  and  to  hold  the  administrator  harmless,  no  order  or 
nse  for  the  sale  of  the  real  estate  will  be  granted.'  So,  an 
;ement  by  the  older  children  of  a  decedent  to  account  to 
administrator  for  advancements  made  to  them  in  the  de- 
Ex  parte  Marr,  tl  Ark.  S4;  I^ine  v.  FeodletoD,  31  Mi*t.  jzo,  313; 
urdtOD  v.  Jndah,  1  Bradf.  157;  Gibson  v.  Pilti,  69  N.  C.  155. 
See  an/f,  p.  £51. 

CaUahon  v.  Giitwold,  9  Ho.  784,  792;  Casej  v.  Muiphr,  7  Mo.  App. 
Beckett  V.  Selover,  7  CaL  315,  aao.  It  ihoald  be  obterred  that  thii 
lioD  wai  rendered  before  the  itatule  put  adminiitralon  in  clutr^  of  real  ai 
u  of  peitonal  property:  Moocri  v.  White,  6  Johns.  Ch.  360;  Campbell 
enwick,  3  Bradf.  80;  Coltoo  v.  Brainatd,  t  Redr.  334 ;  Renwick  v.  Ren- 
,  I  Bradf.  334  (holding  that  although  only  lome  of  any  greater  number  of 
may  make  objection,  if  ihown  to  be  valid,  it  mnit  affect  alt ;  341);  Bicn- 
V.  Parker,  30  La.  An.  160  (holding  that  hein  may  enjoin  a  lale  where  the 
nent,  lo  satisry  which  the  order  of  lale  was  made,  was  obtained  without 
on  to  the  party  defendant  Bnl  an  nnliqaidated  demand  against  a  cred- 
xnnot  be  set  op  against  hii  right  to  ha*e  the  real  estate  sold  to  pay  a  debt 
m  for  which  he  has  judgment:  Brown  v.  Roberta,  3i  La.  An.  50S);  Dean's 
eal,  87  Pa.  St.  34. 

Riser  v.  Sooddy,  7  Ind.  441 ;  Caman  v.  Turner,  6  Har.  &  J.  6$,  67. 
Jennesi  v.  Robinson,  10  N.  H.  315,  118.  Such  a  bond  it  valid,  though 
sted  after  the  order,  if  the  executor  forbear  to  sell :  Davisioo  v.  Burgess, 
bio  St.  78.  And  the  condition  of  the  bond  is  not  broken  until  it  is  shown 
the  personalty  is  insufficient  to  pay  a  debt  found  due :  Stndley  v.  Joiaelyn, 
len,  118. 
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cedent's  lifetime  in  order  to  enable  the  administrator  to  pay 
the  debts  and  exonerate  the  land,  will  be  enforced.* 

The  title  of  the  deceased  to  the  real  estate  cannot  be 
passed  upon  on  such  application ; '  nor  collateral  questions 
of  trespass,  boundary,  etc.^  But  if  it  appear  that  the  title 
is  controverted,  and  that  by  reason  thereof  the  sale  will  be 
made  under  disadvantageous  circumstances,  it  is  proper  to 
stay  proceedings  until  the  title  may  be  ascertained  in  a  court 
of  competent  jurisdiction;^  and  where  it  appears  that  the 
interest  of  the  deceased  was  a  life-estate,  the  petition  should 
be  dismissed.^  Where  an  executor  or  administrator  is  pro- 
ceeding in  the  sale  of  real  estate  the  title  to  which  is  claimed 
by  another,  injunction  is  the  proper  remedy ;  *  but  a  court  of 
equity  will  not  interfere  with  the  discretion  vested  in  the 
Probate  Court  in  cases  of  mere  doubt.^ 

(4.)  Within  what  Time  the  Application  may  be  Made. — 
The  necessity  of  a  prompt  and  speedy  settlement  of  the 
estates  of  deceased  persons,  as  well  as  the  justice  of  putting 
heirs  and  devisees  in  the  indisputable  possession  of  their 
inheritance  as  early  as  a  proper  regard  for  the  rights  of 
creditors  will  admit,  requires  a  limitation  upon  the  time 
when  either  the  creditors  or  the  executor  or  administrator 
may  apply  for  the  subjection  of  real  estate  to  the  payment 

'  Smith  V.  Axtell,  i  N.  J.  Eq.  494,  500. 

*  Shields  v.  Ashley,  16  Mo.  471,  473;  Hewitt  v,  Hewitt,  3  Bradl  265; 
Succession  of  Renneberg,  15  La.  Ao.  661 ;  Kline's  Appeal,  39  Pa.  St  463.469 
(holding  that  since  the  court  can  order  the  sale  of  the  deceased's  interest  in  the 
land  only,  it  is  not  error  to  confirm  a  sale  against  the  widow's  remonstrance, 
on  the  ground  that  she  claims  a  resulting  trust  in  the  land).  But  in  Indiana, 
where  probate  jurisdiction  is  conferred  upon  the  common  pleas  coorts,  an  issac 
may  be  formed  and  tried  upon  the  application  for  the  sale  of  the  real  estate, 
as  to  the  ownership  of  the  same ;  and  the  judgment  was  held  conclusiye  against 
the  heir :  Gavin  v,  Graydon,  41  Ind.  559,  563. 

3  Clements  v,  Foster,  71  N.  C.  36. 

4  Trent  v.  Trent,  24  Mo.  307,  311 ;  Hewitt  v,  Hewitt,  3  Bradf.  265 ;  Valle 
cr.  Bryan,  19  Mo.  423,  424;  Homer*s  Appeal,  55  Pa.  St.  337,  340;  Thayer  p. 
Lane,  Harr.  (Mich.)  247,  253. 

s  Grim's  Appeal,  i  Grant  Cas.  209,  211. 
^  Fisk  V.  Wilson,  15  Texas,  430,  432. 
7  Sprague  v.  West,  127  Mass.  471. 
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debts.  When  gross  neglect  or  palpable  laches  in  this 
pect  is  apparent,  the  application  will  be  refused.  That 
the  absence  of  statutory  regulation  it  is  the  duty  of  the 
jrt  before  which  the  application  is  pending  to  determine 
at  shall  be  considered  a  reasonable  time,  is  recognized 
all  the  authorities.  Courts  have  found  this  point  not 
Jiout  difficulty,"  and  no  precise  rule  to  be  inflexibly  fol- 
ired  has  been  anywhere  laid  down.  Chancellor  Kent  sug- 
sted  one  year  after  the  executor  or  administrator  entered 
on  the  duties  of  his  office  as  a  reasonable  limit  to  the 
le,  but  is  careful  to  add,  "  unless  under  peculiar  circum- 
nces,  and  with  some  reasonable  cause  for  delay." '  Justice 
3ry,  upon  mature  consideration  of  this  question,  reached 
'.  conclusion  that  the  Statute  of  Limitations  furnished  an 
nlogy  which  might  be  safely  followed,  and  accordingly 
Id  that  no  application  should  be  entertained  to  subject 
J  estate  to  the  payment  of  debts  after  the  period  which 
uld  bar  the  right  of  entry  on  lands.'  The  analogy  of  the 
itute  of  Limitations  was  adopted  in  Connecticut,*  Illinois,) 

'  "  Reflection  knd  experience  both,"  layi  Ewiiig.  C.  J.,  b  Liddtll  v.  Mc< 
leer,  6  N.  J.  L.  44,  56,  "  letch  the  extreme  dilficullj  of  preicHbio£  »ny  6xed 
:  which  would  in  general  operate  safely  and  jnitlj.  The  letMm  U  more 
rcMivelf  taught  by  the  very  wide  coneliuiom  to  which  enlightened  court* 
e  been  lead.  The  time,  reatonabte  according  to  the  sitnatioii  of  one 
le,  would  in  another  be  very  unreasonable."  Quoted  with  approbation  by 
rrence,  J.,  in  Rosenthal  v.  Renicic,  44  111.  103,  305. 

'  Mooera  v.  While,  6  Johns.  Ch.  360,  378.  "What  la  reaionable  timeJ 
r  be  another  qnettion.  All  I  mean  at  preient  to  say  ti,  that  the  judge  of 
bate  or  surrogate  must  be  entitled  to  determine,  in  sound  discretion,  what 
reasonable  time,  under  the  circumstances  of  the  case,  and  to  detennine 
:n  the  executor  did  first  discover,  or  had  any  ground  to  suspect  the  insuflS- 
cy  of  the  personal  estate ;  and  whether  ai  moh  as  ttnvenienlly  might  havt 
I,  he  made  out  an  account,  and  filed  an  inventory,  and  applied  the  assets 
and  according  to  the  requisitions  of  the  statute."  Id.  376. 
>  In  the  thoroughly  considered  case  of  Ricard  v.  Williams,  ^  Wheat.  59, 
tt  %tq.,  a^oed  on  the  one  side  by  Knkney,  and  on  the  other  by  Ogden 
Webster.  He  dted  Gore  v.  Braiier,  3  Mats.  5^3,  543;  Wyman  v.  Brig- 
,  4  Uatt.  Ijo,  155;  Sumner  v.  Child,  3  Conn.  607,  as  holding  a  limilar 
trine.  4  Sumner  v.  Child,  infra. 

'  McCoy  V,  Morrow,  18  III.  519,  513;  Wolf  v.  Ogden,  66  III.  114,  335 
opliiig  the  analogoui  principle  of  limitation  for  the  recovery  of  lands,  seven 
ra  from  the  death  of  the  inlestaie).     In  Dorman  v.  Lane,  i  Gilm.  143,  148. 
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Indiana,'  Iowa,'  Maine,^  Massachusetts/  Michigan,^  Missis- 
sippi,^ and  New  Hampshire.^'  The  Statute  of  Limitations 
applied  in  these  States  is  not  the  general  statute,  but  the 
special  statute  requiring  claims  against  the  estate  of  a 
deceased  person  to  be  proved  within  a  certain  time  after 
grant  of  letters.  In  each  of  the  cases  cited  the  court  inti- 
mated that  particular  circumstances  would  prevent  the  appli- 
cation of  the  rule.  So,  it  was  held  in  Illinois  that  nine  years,' 
and  in  another  case  thirteen  years,^  if  the  delay  was  satis- 
factorily explained,  was  not  an  unreasonable  time  within 
which  to  grant  the  application.  In  New  York,  the  statute 
bars  application  after  the  expiration  of  three  years  from  the 

the  court  held  that  no  application  would  be  granted  after  the  expiration  of  one 
year  after  final  settlement  of  the  estate  in  the  Probate  Court.  See  also  Moore 
V.  Ellsworth,  51  III.  308,  310;  Bursen  v,  Goodspeed,  60  IlL  277;  Dubois  9. 
McLean,  4  McLean,  486,  489 ;  Reed  v,  Colby,  89  III.  104,  107.  And  where 
a  mortgage  is  foreclosed  against  the  heirs  and  personal  representative  of  t  de- 
cedent, it  is  error  to  decree  the  payment  of  any  deficiency  in  the  proceeds  of 
sale  against  the  administrator,  unless  the  claim  was  presented  within  the  spedal 
limitation  in  favor  of  administrators  (two  years  after  the  grant  of  letten) : 
Mulvey  v.  Johnson,  90  111.  457,  459. 

'  Nettleton  v,  Dixon,  2  Ind.  446. 

'  McCrary  v.  Tasker,  41  Iowa,  255,  260;  Waters  v.  Crassen.  41  Iowa,26i» 
262.  In  Iowa,  claims  against  decedent's  estates  must  be  proved  within  eigh- 
teen months,  after  which  time  they  are  barred. 

3  Smith  V.  Dutton,  16  Me.  308,  312;  Nowell  v,  Nowell,  8  GreenL  2aa  lo 
Maine,  the  Statute  of  Limitations  in  favor  of  administrators  is  four  years. 

4  Ex  parte  Allen,  15  Mass.  57;  Heath  v.  Wells,  5  Pick.  140,  143;  Palmer 
V.  Palmer,  13  Gray,  326.  In  Massachusetts,  the  period  of  limitation  in  favor 
of  administrators  was  formerly  four,  but  is  now  two  years :  Uen.  Stats,  i860, 
p.  491,  sect.  5.  Real  estate  may,  however,  be  ordered  to  be  sold  for  the  pay- 
ment of  debts  not  accruing  within  two  years  from  the  date  of  letters,  or  within 
a  year  from  the  determination  of  a  litigated  claim:  Supp.  1872,  p.  895, 
chap.  238.  Hence,  where  an  estate  was  represented  insolvent  before  the  ex- 
piration of  two  years  from  the  giving  of  the  bond,  and  the  debt  was  proved 
before  the  commissioners  of  insolvency  within  the  two  years,  the  real  estate 
was  properly  ordered  to  be  sold  for  its  payment:  Edmunds  v.  Rodcwell,  125 
Mass.  363.  But  a  sale  is  void  where  the  debt  has  not  been  proved  within  t«o 
years :  Tarbell  v.  Parker,  106  Mass.  347. 

5  Estote  of  Godfrey,  4  Mich.  308,  312. 
^  Ferguson  v,  Scott,  49  Miss.  400,  409. 

7  Hall  V.  Woodman,  49  N.  H.  295,  304.     In  New  Hampshire,  claims  can- 
not be  proved  against  an  esUte  after  the  expiration  of  three  years. 
®  Moore  v.  Ellsworth,  51  111.  308,  310. 
9  Bursen  v,  Goodspeed,  60  111.  277. 
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int  of  letters; '  and  no  real  estate  of  a  deceased  person, 
;  title  to  which  has  passed  out  of  the  heir  or  devisee  by 
nveyance  or  otherwise  to  a  purchaser  in  good  faith  for 
lue,  can  be  sold  to  pay  debts,  if  administration  has  not 
en  applied  for  within  four  years  after  his  death.*  In 
nnsylvania,  debts  of  a  deceased  person  continue  to  be 
ns  against  his  real  estate  for  five  years  after  his  death, 
cept  as  to  mortgages  or  judgments,  which  are  not  thus 
lited  ;  and  if  not  enforced  within  that  time,  the  real  estate 
;ts  absolutely  in  the  heirs.  An  order  of  sale  made  within 
it  time  does  not  extend  the  lien.^  In  Rhode  Island, 
urts  of  probate  may  authorize  the  sale  of  a  decedent's 
tl  estate  for  his  debts  at  any  time  while  it  remains  in  the 
nds  of  his  heirs.*  In  Kentucky,  a  creditor  who  delayed 
enforce  his  claims  while  the  executor  was  wasting  the 
sets,  or  who  released  the  executor,  was  held  to  have  no 
im  against  the  real  estate  of  the  heirs.^  In  California,  in 
:ase  in  which  seventeen  years'  delay  was  held  to  amount 
laches,  on  account  of  which  the  order  to  sell  made  by 
:  Probate  Court  was  reversed,  it  was  suggested,  but  not 
cided,  that  the  statutory  limitation  to  "  a  special  proceeding 
a  civil  nature  "  was  applicable.' 

An  efficient  and  simple  rule  in  this  respect  suggests  itself 
those  States  which  require  the  claims  of  creditors  in  all 
ses  to  be  adjusted  in  the  Probate  Court ;  as,  for  instance, 
Missouri.  It  results  quite  naturally  from  the  requirement 
present  the  claims  to  the  Probate  Court  for  allowance  or 
Lssification  before  they  have  any  standing  in  a  court  of 
uity.'  The  special  limitation  in  favor  of  administrators  in 
issouri  is  two  years ;  and  as  it  is  the  duty  of  the  adminis- 

*  Slocom  V,  Engliih,  63  N.  Y.  494,  497.  Ai  to  adjudicatioDi  before  this 
ate,  see  Skidmore  v.  RxinimiDe,  3  Bradf.  133 ;  Hyde  v.  Tuner,  I  Barb.  JS< 
ft  itq.;  Filch  v.  Witbeck,  3  Barb.  Ch.  161 ;  Fergiuoo  v.  Brooine,  t  Bradf. 

Jsclcioa  V.  RobioKnt,  4  Wend.  436. 
'  Parkiaion  v.  Jaeobion,  18  Hun,  353,  354, 
)  Bindley'i  Appeal,  69  Pa.  St.  295,  39B. 
I  Mowry  v.  RobinioD,  13  R.  I.  153. 
>  Bnford  v.  McKec,  3  B.  Mon.  334,  338. 
S  Estate  of  Croiby,  55  CaL  S74.  587- 
'  Pearcc  v.  Calhoun,  59  Mo.  371,  374. 
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trator,  virtute  officii^  to  interpose  the  plea  of  this  statute/ 
although  he  may,  perhaps,  waive  the  general  Statute  of 
Limitation,'  it  will  readily  be  seen  that  with  the  exception 
of  those  demands  which  accrue  after  the  death  of  the  testa- 
tor or  intestate,  no  'debts  can  be  proved  against  an  estate 
after  the  close  of  the  second  year  of  administration,^  and 
hence  there  can  be  no  liability  of  the  real  estate  to  pay 
them.  But  if  debts  have  been  proved  within  the  two  years, 
exceeding  the  value  of  the  personal  assets  on  hand,  the 
question  of  the  sale  of  real  estate  rests  between  the  cred- 
itors, the  administrator,  and  the  heirs,  so  that  either  of  them 
may  at  any  time  insist  upon  the  sale ;  or,  as  we  have  seen/ 
the  Probate  Court  itself  may  of  its  own  motion  order  the 
sale,  unless  a  postponement  be  found  conducive  to  the  in- 
terests of  all  the  parties  concerned.  This  furnishes  a  prac- 
tical solution  of  the  question:  If  the  administration  is 
permitted  to  be  closed  without  proving  the  debts,  there  can 
be  no  liability  of  the  real  estate  subsequently,  because  no 
debts  can  be  subsequently  established;  and  justice  is  done 
alike  to  the  creditor,  who  has  no  one  but  himself  to  blame 
if  he  fails  to  subject  the  real  estate  within  the  proper  time, 
and  the  heir,  who  may  then  enter  upon  the  enjoyment  of  his 
inheritance  and  improve  it  without  fear  of  losing  both  im- 
provement and  land,  or  sell  it  without  depreciation  of  its 
value  by  a  cloud  upon  the  title  which  he  can  give.* 

(S .)  What  must  be  AUeged  in  the  Petition.  —  We  have  seen  * 
that  the  insufficiency  of  the  personal  assets  to  pay  the  debts 
must  clearly  appear.  This  should  be  set  forth  in  the  pcti- 
tion.7  To  this  end  the  petition  must  contain  a  detailed  ac- 
count of  the  personal  estate  on  hand,  and  a  list  of  the  debts 

*  Wiggins  V,  LoveriBg,  9  Mo.  259,  263.  •  Ibid. 

3  Doerge  v,  Hiemenz,  i  Mo.  App.  238,  240.  ^  Ante^  p.  653,  note  7. 

5  Titterington  v.  Hooker,  58  Mo.  593,  596  et  seq, ;  Pearcc  v.  Calhoun,  59 

Mo.  271,  274;  Public  Works  ».  Columbia  CoUege,  17  WalL  521,  530  et  stq, 

*  Ante,  p.  649. 

f  Small  V.  Cromwell,  Hill  &  D.  Supp.  154, 155 ;  Gregory  v,  McPherson,  13 
Cal.  562,  576  et  seq,  (holding  the  sale  void  in  a  collateral  proceeding  because 
the  petition  did  not  show  the  amount  of  the  personal  property) ;  Estate  of 
Boland,  55  Cal.  310,  315;  Wattles  v.  Hyde,  9  Conn.  10  (holding  fhe  sale 
void,  for  the  same  reason)  ;  Frazier  v.  Pankey,  I  Swan,  75,  79  (a  biU  in  chan- 
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which  are  proved.'  The  personal  property  should  not  be 
reckoned  at  its  highest  or  nominal  value,  but  at  such  sum  as 
it  will  probably  yield  to  the  estate ;  and  the  amount  of  the 
outstanding  claims  should  be  reckoned  at  the  amount  which 
may  probably  be  collected  thereon.*  In  some  of  the  States 
the  debts  or  claims  of  creditors  must  first  be  adjudicated  or 
allowed  before  an  order  for  the  real  estate  can  be  based 
thereon ;  3  but  in  others  this  is  not  required/  or  the  allow- 

cery  upon  which  the  court  refused  an  order  of  sale  because  there  was  no  find- 
ing of  the  insufficiency  of  personal  assets). 

'  Ford  V.  Walsworth,  15  Wend.  449,  450;  Atkins  v,  Bostwick,  20  Wend. 
241 ;  Van  Norstrand  v.  Wright,  Hill  &  D.  Supp.  260, 262 ;  Crippen  v,  Crippen, 
I  Head,  128;  Rapp  v.  Matthews,  35  Ind.  332,  338;  The  State  v.  Probate 
Court,  19  Minn.  117,  120,  and  Collins  v.  Famsworth,  8  Blackf.  575  (the 
latter  two  cases  holding  that  the  debts  may  be  stated  in  the  aggregate)  ;  Bree 
V.  Bree,  51  III.  367  (holding  the  allegation,  that  the  decedent  left  no  personal 
property,  suffijcient  on  this  point);  Gregory  v,  Faber,  19  Cal.  397  (holding  an 
account  of  the  personal  property  filed  with,  but  not  made  part  of  the  petition, 
to  be  insufficient :  409) ;  Mount  v,  Vall6,  19  Mo.  621  (holding  that  in  a  collat- 
eral proceeding  the  failure  to  file  the  lists  and  accounts  is  not  fatal :  623)  ; 
Grayson  v.  Weddle,  63  Mo.  523,  536  (holding  that  where  a  creditor  desires 
the  sale,  he  may  compel  the  administrator  to  file  the  lists  and  accounts ;  and  if 
the  heirs  take  no  appeal,  they  are  concluded  by  the'  finding  of  the  Probate 
Court);  Bray  v.  Neill,  21  N.  J.  Eq.  343  (holding  a  reference  to  the  general 
inventory  of  personal  property  filed  in  another  State,  insufficient) ;  Richmond 
V.  Foote,  3  Lans.  244  (holding  reference  to  the  general  inventory  sufficient : 
252) ;  Reynolds  v.  Schmidt,  20  Wis.  374  (holding  that  the  omission  to  state 
the  value  of  the  personal  property  is  not  fatal  in  a  collateral  proceeding)  ;  Bost- 
wick  V,  Skinner,  80  111.  147,  157  (holding  that  the  recital  that  the  administra- 
tor  filed  an  inventory  and  appraisement,  which  "  were  canceled  so  far  as  they 
related  to  goods  and  chattels,  as  said  goods  and  chattels  never  came  into  the 
hands  or  possession  of  said  administrator,  for  which  reason  no  sale  could  be 
had  or  sale-bill  rendered  of  said  goods  and  chattels,"  was  sufficient). 

*  Bridge  v,  Swayne,  3  Redf.  487,  490. 

3  Cralle  v.  Meem,  8  Gratt  496  (being  a  suit  in  the  Circuit  Court  to  marshal 
assets);  Sanford  v.  Granger,  12  Barb.  392,  402;  Colson  v.  Brainard,  i 
Redf.  324,  329 ;  Rozier  v,  Fagan,  46  IlL  404  (holding  an  act  of  the  Legisla- 
ture which  authorizes  the  sale  of  real  estate  to  pay  debts  without  providing 
for  judicial  proceeding  to  ascertain  whether  debts  are  due,  is  unconstitutional)  ; 
LAne  V.  Dorman,  3  Scam.  238,  242 ;  Walker  v,  Diehl,  79  111.  473,  475 ;  Sam- 
ple V.  Barr,  25  Pa.  St  457,  459 ;  Starkey  v.  Hammer,  i  Baxt  438 ;  Linnville 
V.  Darby,  I  Baxt'306,  310;  Tarbell  v,  Parker,  106  Mass.  347,  349;  Kent  v. 
Waters,  18  Md.  53;  Carey  v.  Dennis,  13  Md.  i  (holding  that  the  existence  of 
the  debt  during  the  lifetime  of  the  decedent  must  be  shown,  although  not  then 
payable). 

4  Smith  V,  Smith,  27  N.  J.  Eq.  443  (except  in  insolvent  estates :  446)  ; 


662  ADMINISTRATORS*  SALE   OF   REAL  ESTATE. 

ance  may  be  madi  at  the  time  of  the  application,  or  entered 
subsequently/  The  allowance  of  a  debt  against  the  same 
decedent,  in  another  State,  against  an  administrator  there,  is 
not  sufficient.'  Nor  is  the  averment  in  the  petition,  that  the 
debt  is  due,  and  the  oral  admission  of  the  administrator,  suffi- 
cient in  a  hearing  on  the  petition.^ 

The  real  estate  of  the  decedent  must  be  described,  and 
that  portion  which  is  intended  to  be  sold  must  be  particu- 
larly identified.^ 

In  some  States  it  is  required  that  the  names  of  the  heirs 

Tenney  v.  Poor,  14  Gray,  500;  Maeck  v.  Sinclair,  10  Vt  103;  Bmett  v, 
Kincaid,  2  Lans.  320,  323 ;  Ex  parte  Glenn,  2  Redf.  75. 

'  Farrington  v.  King,  i  Bradf.  182,  191;  Little  v.  Sinnett,  7  Iowa,  324, 
333 ;  Grayson  v.  Weddle,  63  Mo.  523,  537. 

*  Hobson  V.  Payne,  45  111.  158. 

3  Chamberlin  v.  Chamberlin,  4  Allen,  184. 

4  Frazier  v,  Steenrod,  7  Iowa,  339,  346 ;  Weed  v,  Edmonds,  4  Ind.  468, 
470;  Williams  v.  Childress,  25  Miss.  78,  82;  Schnell  v.  Chicago,  38  III  383 
(holding  that  a  variance  between  the  petition  and  the  description  of  the  lind 
in  subsequent  proceedings,  capable  of  being  corrected  from  the  papers  them- 
selves, is  not  fatal) ;  Monk  v.  Home,  38  Miss.  100  (holding  that  in  a  col- 
lateral proceeding  the  description  of  the  land  as  "  the  land  and  mills  belonging 
to  the  estate  of  Thomas  Monk,  dec.,"  is  sufficient)  ;  Clements  v,  Henderson, 
4  Ga.  148,  and  Davie  v.  McDaniel,  47  Ga.  195,  205  (both  to  the  same  effect 
as  Monk  v.  Home,  supra) ;  Pittinger  v,  Pittinger,  3  N.  J.  Eq.  156  (holding 
general  description  bad  in  a  direct,  but  sufficient  in  a  collateral  proceeding) ; 
Lamkin  v.  Reese,  7  Ala.  170  (holding  that  a  misdescription  of  the  land,  if  it 
did  not  mislead  the  purchaser,  may  be  corrected  without  recourse  to  eqaity) ; 
Smitha  v.  Floumoy,  47  Ala.  345,  360  (sustaining  a  sale  on  a  motion  to  set 
same  aside,  although  the  description  was  imperfect,  but  true  so  far  as  it  went, 
and  which  might  have  been  amended  in  the  Probate  Court,  or  perfected  by 
the  aid  of  facts  judicially  known  to  the  courts).    To  the  same  effect:  Money 
V,  Turaipseed,  50  Ala.  499,  500;  Townsend  v.  Gordon,  19   Cal.  188,  aoy 
(holding  a  reference  to  the  general  inventory  insufficient)  ;  Smith's  Estate,  51 
Cal.  563,  565  (holding  that  in  addition  to  the  description  a  statement  of  the 
condition  of  the  land  is  necessary,  and  that  the  statutory  power  to  supply  t 
defect  in  the  petition  is  applicable  in  collateral  proceedings  only)  ;  McNitt  9. 
Turner,  16  Wall.  352;  Moffit  v.  Moffit,  69  III.  641 ;  Lasure  v.  Carter,  5  Ind. 
498  (permitting  correction  of  the  description  of  the  land  by  the  appraisers) ; 
Graham  v.  Hawkins,  38  Texas,  628 ;  Succession  of  Boudreanz,  6  La.  An.  ^% 
(holding  the  description  as  "all  the  succession's  right,  title,  and  interest  in 
certain  land  described  in  the  inventory,  and  all  its  right  against  A.  for  money 
received,"  fatally  defective,  as  a  fraud  on  the  purchaser  if  there  be  no  rights 
of  the  succession,  and  as  injurious  to  the  minor  heirs) ;  Blythe  v.  Hoots,  72 
N.  C.  575;  Bryan  v.  Bander,  23  Kan.  95  (holding  the  statement  that  "the 
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and  devisees,  their  ages,  and  if  married  females,  the  names 
and  ages  of  their  husbands,  be  fully  set  out' 

(6.)  Guardians  ad  litem  for  Infant  Heirs.  —  If  there  are 
infant  heirs  whose  property  it  is  sought  to  subject  to  sale 
for  the  debts  of  the  ancestor,  the  appointment  of  a  guardian 
ad  litem  is  in  some  States  a  necessary  prerequisite,  who  may 
make  any  defence  against  the  order  to  sell  that  an  adult 
heir  could  make.  Such  appointment  is  held  essential  in 
Alabama,'  Illinois,^  Indiana,^  Iowa,'  New  York,*  North  Car- 
land  is  situated  in  Miami  County/*  sufficient  in  a  collateral  proceeding) ; 
Davis  V.  Touchstone,  45  Texas,  490,  497  (holding  the  requirement  that  the 
order  of  sale  must  describe  the  lands  to  be  sold,  directory,  and  citing  Wells 
V,  Polk,  36  Texas,  121,  and  Wells  v.  Mills,  22  Texas,  302). 

'  Griffin  v.  Griffin,  3  Ala.  623 ;  Cloud  v.  Barton,  14  Ala.  347,  349 ;  Page 
r.  Matthews,  41  Ala.  719,  720;  Guy  v.  Pierson,  21  Ind.  18,  21;  Tumey  v. 
Tnmey,  24  IlL  625,  626. 

'  Craig  V.  McGehee,  16  Ala.  41,  49 ;  Johnson  v.  Johnson,  40  Ala.  247. 

3  Whitney  v.  Porter,  23  111.  445.  In  Illinois  the  waiver  of  summons  in 
behalf  of  an  infant  heir  confers  no  jurisdiction,  and  a  sale  based  upon  the 
admission  of  the  guardian  avoids  the  sale  even  in  a  collateral  proceeding : 
Clark  V,  Thompson,  47  111.  25,  26;  Herdman  v.  Short,  18  111.  59,  60.  Nor 
is  the  answer  of  the  guardian  ad  litem  sufficient  to  support  the  order  of  sale ; 
the  court  must  hear  proof,  and  this  must  appear  of  record :  Fridley  v.  Mur- 
phy, 25  III.  146.  In  Botsford  v,  O' Conner,  57  111.  72,  it  was  decided  that  if 
jurisdiction  is  obtained  as  to  part  of  the  heirs,  and  not  as  to  an  infant,  the  sale 
is  good  as  to  those  properly  in  court,  and  void  only  as  to  the  infant :  See 
separate  opinion  of  Scott  and  Sheldon,  JJ.,  p.  80  //  stq.  Nor  does  the 
failure  of  a  guardian  ad  litem  to  file  his  answer  take  away  the  power  of  the 
court  to  pronounce  its  decree  over  the  interest  of  the  infant,  if  there  was  proper 
notice:  Gondy  v.  Hall,  36  111.  313,  318.  In  a  later  case  it  is  held,  that  where 
there  was  notice  by  publication,  under  the  statute,  the  failure  to  appoint  a  guar- 
dian ad  litem  for  an  infant  heir  might  be  error,  but  does  not  defeat  the  validity 
of  a  sale  in  a  collateral  proceeding :  Gage  v,  Schroder,  73  111.  44 ;  Gibson  v. 
Roll,  27  in.  88;  Stow  v.  Kimball,  28  111.  93. 

4  In  Indiana,  it  is  error  to  base  an  order  of  sale  upon  the  admission  of  the 
goardian  ad  litem,  but  does  not  avoid  the  sale :  Thompson  v.  Doe,  8  Black f. 
336,  337.  The  record  should  affirmatively  show  notice  to  the  minor  heirs,  and 
that  evidence  was  heard  in  support  of  the  allegations  :  Martin  v.  Stow,  7  Ind. 
224;  Doe  V.Anderson,  5  Ind.  33,  35;  Guy  v.  Pierson,  21  Ind.  18,  21;  Tim- 
mons  V,  Timmons,  3  Ind.  251;  s,c.  6  Ind.  8. 

s  The  Supreme  Court  of  Iowa  were  equally  divided  upon  the  question, 
whether  the  appearance  of  an  infant  by  his  guardian  ad  litem  was  sufficient  to 
confer  jurisdiction  without  personal  service,  and  so  sustained  the  affirmative 
decision  of  the  court  below:  Good  v,  Norley,  28  Iowa,  188. 

^  In  this  State,  the  guardian  ad  litem  must  be  appointed  six  weeks  before 
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olina,'  Ohio,'  and  Virginia.3  In  other  States  such  appoint- 
ment is  not  necessary ;  the  proceedings  are  valid  without, 
in  direct  as  well  as  in  collateral  proceedings.  It  has  been 
so  held  in  Kansas,^  Massachusetts,^  Missouri,^  New  Hamp- 
shire,7  and  Wisconsin.® 

(7.)  Of  the  Bond  and  Oath  required  of  the  Executor  and 
Administrator  before  the  Sale.  —  Since  real  estate  is  not 
assets  in  the  hands  of  the  executor  or  administrator  until  it 
appears  that  the  personal  estate  is  insufficient  to  pay  the 
debts  or  legacies,^  it  is  held  in  some  States  that  the  condi- 
tions of  the  original  administration  bond  do  not  include  the 
real  estate,  so  that  the  sureties  on  such  bond  are  not  liable 
for  the  loss  or  misapplication  of  the  funds  arising  from  the 
sale  of  lands.'®    Hence  it  is  necessary  that  an  additional 

the  hearing  of  the  application :  Sheldon  v,  Wright,  7  Barb.  39,  43.  A  sile  is 
void  as  to  infant  heirs  for  whom  no  guardian  has  been  appointed :  Bloom  9. 
Burdick,  i  Hill  (N.  Y.)«  130;  Schneider  v»  McFarland,  2  ComsL  459;  s.c, 
4  Barb.  139;  Havens  v,  Sherman,  42  Barb.  636;  Corwin  v.  Merritt,  3  Barb. 

341. 

'  The  appointment  cannot  be  made  before  the  return  of  the  summons ;  tn 
earlier  appointment  vitiates  the  sale  as  to  the  infants :  Hyman  v.  Jamigan,  65 
N.  C.  96,  98. 

*  The  appointment  of  a  guardian  ad  litem  who  appeared  and  answered  for 
infant  heirs,  is  sufficient  in  this  State  to  support  a  sale  in  a  collateral  suit: 
Robb  V,  Irwin,  15  Ohio,  689  (Read,  J.,  dissenting,  704) ;  Lewis  v.  Lewis,  15 
Ohio,  715.  And  where  they  appear  by  their  general  guardian,  upon  whom 
alone  citation  had  been  served,  it  is  sufficient :  Ewing  v.  Ewing,  7  Ohio,  pt  2, 
p.  138.  And  see  Sheldon  v.  Newton,  3  Ohio  St.  494,  498  et  seq.,  for  an  ex- 
haustive review  of  the  law  of  Ohio  on  this  point. 

3  The  statute  of  Virginia  requires  all  to  be  made  parties  who  would  be 
heirs  or  distributees  of  the  infant  if  it  were  dead  ;  and  it  was  held  that  a  child 
in  ventre  sa  mere  possessed  no  such  interest  in  the  real  estate  of  which  its 
father  died  seized  as  could  affect  the  power  of  a  court  to  convert  it  into  per- 
sonalty ;  and  the  proceeding  to  sell  such  property  was  held  valid,  although 
the  posthumous  child  had  not  been  made  a  party :  Knotts  v.  Stearns,  4  Otto, 
638,  640. 

*  Fudge  V.  Fudge,  23  Kan.  416,  420. 
5  Holmes  v,  Beal,  9  Cush.  223,  226. 

^  Overton  v,  Woodson,  17  Mo.  442,  452. 
7  Boody  V,  Emerson,  17  N.  H.  577,  579. 
Sitzman  v.  Pacquette,  13  Wis.  291,  320. 
9  Ante,  p.  636. 

Strothcr  v,  Hull,  23  Gratt.  652,  668;  Murphy  v.  Carter,  23  Gralt  477, 482 
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bond  be  given  in  contemplation  of  the  sale  of  real  estate ; 
and  where  this  is  required  by  statute  and  neglected,  the 
sale  is  generally  held  void.  So,  in  Indiana/  Maine/  Mich- 
igan/ Minnesota/  Mississippi/  Pennsylvania,^  and  Texas.^ 
In  other  States  the  statute  does  not  make  it  obligatory  to 
file  a  new  bond  in  contemplation  of  a  sale  of  real  estate, 
and  in  such  case  there  is  but  little  doubt  that  the  original 
administration  bond,  if  conditioned  to  faithfully  administer 
the  estate,  is  sufficient  to  cover  and  protect  the  assets 
arising  out  of  the  sale.  But  whether  required  by  statute  or 
not,  it  is  clearly  the  duty  of  the  probate  judge  to  inquire 
into  the  sufficiency  of  the  bond,  as  to  its  amount,  and  the 

€t  seq.;  Racker  v.  Dyer,  44  Miss.  591,  605;  Warwick  v.  The  State,  5  Ind. 
350,  352;  Nelson  v,  Jaques,  I  Me.  139  (in  which  it  is  said  that  the  conditions 
of  the  bond  refer  expressly  to  the  personal  estate.  It  would  therefore  seem 
alittr  if  the  conditions  included  all  assets). 

'  But  in  this  State  the  sale  will  not  be  avoided,  where  it  was  made  in  good 
faith,  and  the  heirs  neglect  to  offer  to  repay  the  purchase-money :  Foster  v. 
Birch,  14  Ind.  44$,  447. 

*  Moody  V.  Moody,  11  Me.  247. 

3  Woods  V.  Monroe,  17  Mich.  238  (see  dissenting  opinion  of  Christiancy,  J., 
p.  244) ;  Stewart  v.  Bailey,  28  Mich.  251, 254  (a  guardian's  sale  of  his  ward's  real 
estate,  the  Supreme  Court  holding  that  the  words  of  the  statute,  '*  in  case  any 
bond  was  required,"  do  not  invest  the  Probate  Court  with  discretion  to  require 
bond  or  not,  it  appearing  from  the  whole  chapter  that  in  every  case  where  the 
sale  of  real  estate  is  authorized,  a  sale-bond  is  expressly  and  imperatively  re- 
quired). In  this  State,  administrators  maybe  authorized  to  mortgage  the  real 
estate,  and  are  in  such  case  likewise  required  to  give  bond,  but  not  to  take  an 
additional  oath  :  Griffin  v.  Johnson,  37  Mich.  87,  91.  It  is  not  fatal  to  a  sale 
that  no  bond  has  been  given,  if  no  more  was  realized  thereby  than  was  neces- 
sary to  pay  off  the  homestead  right :  Drake  v.  Kinsell,  38  Mich.  232,  236. 

4  Babcock  v.  Cobb,  1 1  Minn.  347,  352. 

5  Williamson  v,  Williamson,  11  Miss.  715  (holding  the  bond,  and  in  con- 
sequence the  sale,  void  because  the  condition  expressed  was  not  in  the  words 
required  by  the  statute) ;  Currie  v.  Stewart,  26  Miss.  646,  649 ;  Washington  v, 
McCaughan,  34  Miss.  304,  307  et  stq, ;  Hamilton  v.  Lockhart,  41  Miss.  460, 
479 ;  Buckner  v.  Wood,  45  Miss.  57*  62. 

^  Thorn's  Appeal,  35  Pa.  St  47,  49  (holding  it  sufficient  if  the  bond  were 
given  before  the  confirmation  of  the  sale). 

7  In  this  State  the  statute  requires  the  administration  bond  to  be  amaually  re- 
newed. It  was  decided  that  if  the  new  bond  be  given  before  the  confirmation 
of  the  sale,  although  required  before  the  order  was  made,  it  is  sufficient: 
Edwards  v,  Raguet,  19  Texas,  164,  166. 
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solvency  of  the  sureties,  and  to  require  an  additional  bond 
in  such  amount  as  will  raise  the  penalty  to  at  least  double 
the  value  of  the  assets  in  the  administrator's  hands  and  the 
estimated  proceeds  from  the  sale.  The  order  of  sale  should 
be  refused  unless  such  bond  be  given.' 

For  a  similar  reason,  an  oath  is  in  some  of  the  States  re- 
quired to  be  taken  by  the  executor  or  administrator  before 
selling  real  estate  upon  the  order  of  the  Probate  Court.* 

(8.)  What  Interest  in  or  Title  to  Lands  of  the  Decedent  is 
subject  to  be  Sold  for  the  Payment  of  Debts,  —  {a.)  Of  the 
Decedent* s  Title  in  General, — Any  interest  in  land,  whether 
legal  or  equitable,  in  possession  or  reversion,  including  in- 
choate equities,  is  liable  for  the  debts  of  the  owner,  and  may 
after  his  death  be  sold  by  his  personal  representatives,  if 
necessary  to  obtain  the  means  of  their  payment  So,  it  is 
held  that  the  equity  of  redemption  of  a  deceased  mort- 
gageor  or  grantor  in  a  deed  of  trust  is  liable  to  be  sold  by  the 
order  of  the  Probate  Court  to  pay  his  debts,^  although  pro- 

'  Estate  of  Arguello,  50  CaL  308.  In  Maine,  a  bond  in  addition  to  the 
original  bond  is  required  if,  on  the  ground  that  a  partial  sale  would  dtminisk 
the  value  of  the  remainder,  the  sale  of  more  property  is  asked  for  than  will  be 
needed  to  pay  the  debts :  Hasty  v,  Johnson,  3  Me.  282. 

*  Parker  Cf.  Nichols,  7  Pick.  11 1,  117;  Cooper  v,  Sunderland,  3  Iowa,  114, 
137,  138;  Thornton  v,  Mulquinn,  12  Iowa,  549,  554;  Babbett  v.  Doe,  4  Ind. 
355,  359 ;  Campbell  v.  Knights,  26  Me.  224  (holding  the  sale  void  where  the 
administrator  failed  to  take  the  oath)  ;  Fowle  v,  Coe,  63  Me.  245,  250  (hold- 
ing the  sale  valid  if  the  oath  was  recorded  before  the  trial)  ;  Voorhees  v.  Jackson, 
10  Pet  449,  470  (holding  a  sale  in  which  this  and  other  requirements  of  the 
statute  had  not  been  complied  with,  good  in  a  collateral  proceeding). 

But  long  acquiescence  by  the  heirs,  and  other  circumstances  tending  to  show 
the  publicity  and  fairness  of  the  sale,  will  raise  a  presumption  from  which  the 
jury  may  infer  that  the  oath  has  been  taken :  Gray  v.  Gardner,  399,  402. 

The  verification  of  the  petition  will  be  presumed  in  a  collateral  proceeding: 
Weed  V.  Edmonds,  4  Ind.  468,  470.  The  verification  of  non-residence  of  the 
heirs,  authorizing  publication  in  lieu  of  personal  service,  may  be  made  by 
afiidavit  which  need  not  be  entitled  as  in  the  case,  and  without  caption :  Har- 
ris V,  Lester,  80  111.  307,  311.  And  may  be  made  on  information  and  belief: 
Rowand  v,  Carroll,  81  111.  224. 

3  "  But  the  court  also  had  the  power,  on  the  application  of  the  administrator 
or  a  creditor  of  the  estate,  to  make  a  general  order  for  the  sale  of  the  real  estate 
for  the  payment  of  debts,  embracing  equities  of  redemption  and  all  other  in- 
terests in  lands : "  Jackson  v,  Magruder,  51  Mo.  55,  58.     To  the  same  effect: 
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ceediiigs  upon  the  morteage  are  pending  in  a  common-law 
court.'  Land  entries  paia  for,  but  upon  which  patents  have 
not  been  obtained,'  titles  to  land  which  are  in  fact  complete 
but  imperfect  of  record,^  head-right  certificates/  final  settle- 
ment certificates/  title-bonds  and  executory  contracts  for 
the  sale  of  land,^  as  well  as  resulting  trusts/  are  all  equita- 
ble estates  in  land,  and  are  liable  as  such  to  be  sold  by  order 
of  the  Probate  Court  to  pay  the  debts  of  the  owner's  estate. 
Estates  in  reversion  and  remainder  are  likewise  such  inter- 
ests in  land  as  will  support  a  sale  by  an  executor  or  admin- 
istrator ;  ^  so,  also,  the  estate  owned  by  a  purchaser  at  an 
administrator's  sale,  who  dies  after  confirmation  by  the 
court,  but  before  payment  of  the  purchase-money .9 

Preemption  claims  descend  to  the  heirs.  It  is  the  policy 
of  the  preemption  laws  to  secure  to  the  actual  settler  the 
possession  of  the  public  land  while  the  title  is  in  the  govern- 

Perkins  v.  Winter,  7  Ala.  855,  865 ;  Jennings  v,  Jenkins,  9  Ala.  285,  290 ; 
Peebles  v.  Watts,  9  Dana,  102,  103 ;  Diehl's  Appeal,  33  Pa.  St.  406,  407 ; 
Sahler  v.  Signer,  44  Barb.  606,  614;  Biggs  v,  Bickel,  12  Ohio  St.  49,  59. 
The  heirs,  by  obtaining  a  decree  for  the  legal  title,  cannot  defeat  the  adminis- 
trator's right  to  sell  the  equity  of  redemption  for  the  payment  of  the  debts: 
Wolf  V.  Robinson,  20  Mo.  459. 

'  Fitzsimmons's  Appeal,  40  Pa.  St.  422,  427. 

•  Avery  v,  Dufrees,  9  Ohio,  145,  146  et  seq, 

3  Woods  V,  Monroe,  17  Mich.  238,  243. 

4  Soye  V,  Maverick,  18  Texas,  100,  loi.  But  the  law  which  prohibits 
land  of  deceased  soldiers  from  being  sold  for  their  debts  also  protects  head- 
right  certificates  from  sale:  Duncan  v.  Veal,  49  Texas,  403,  412.  And  land- 
certificates  fraudulently  obtained  are  not  allowed  to  be  sold,  and  the  order  of 
the  Probate  Court  can  confer  no  tiUe  in  such  case:  Roehl  v,  Pleasants,  31 
Texas,  45- 

5  Strodes  v.  Patton,  i  Brocken.  228.  But  would  not  such  certificate  con- 
stitute personal  property  ? 

^  Williams  v,  Stratton,  10  Smed.  &  M.  418,  426;  Baxter  v.  Robinson,  11 
Mich.  $20,  522;  Prevo  v.  Walters,  5  111.  35,  38. 

7  As»  where  land  is  purchased  with  the  money  of  the  father  and  conveyed  in 
the  name  of  the  son :  ValU  v.  Bryan,  19  Mo.  423,  425.  So  the  separate  estate 
of  a  married  woman  may  be  sold  after  her  death,  by  order  of  the  Pro)>ate 
Court*  to  pay  the  debt  of  her  husband,  to  secure  which  she  had  mortgaged  her 
property :  Estate  of  Marden,  Myrick  (Prob.  Ct.),  185. 

^  Williams  v.  Ratcliflf,  42  Miss.  I45>  I54* 

9  Vaughan  v.  Holmes,  22  Ala.  593,  595 ;  Inman  v,  Gibbs,  47  Ala.  305,  310. 
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ment,  and  the  right  to  acquire  the  title,  by  perfecting  the 
entry  to  him,  and  after  his  death  to  his  heirs.  It  is  inconsist- 
ent with  this  policy  to  postpone  the  right  of  the  heirs  to  the 
claims  of  the  ancestor's  creditors,  and  hence  a  contract  to 
advance  money  to  the  administrator  to  enable  him  to  pro- 
cure the  patent,  and  that  it  be  sold  to  pay  debts  of  the  estate, 
is  void.*  Lands  entered  in  the  name  of  an  original  settler 
after  his  death  are  not  liable  for  his  debts,  and  a  sale  of 
them  by  an  administrator,  under  the  order  of  the  Probate 
Court,  is  void."  But  the  improvements  made  by  a  settler  on 
public  lands  constitute  chattels  real,  which  go  to  the  adminis- 
trator and  may  be  sold  by  him  as  personal  property,^  while 
the  right  of  preemption  vests  in  the  heirs  alone.^ 

It  is  held  in  some  early  cases,  that  lands  of  which  the  de- 
ceased was  actually,  not  colorably,  disseized  at  the  time  of 
his  death,  cannot  be  sold  by  the  executor  or  administrator 
for  the  payment  of  debts.^  This  inability  to  sell  was  prob- 
ably due  to  the  common-law  rule  that  sale  of  land  could 
not  be  made  without  livery  of  seizin,  and  an  administrator 
could  not  be  in  a  better  position  than  his  intestate.  But  this 
rule  is  abolished  in  most,  probably  in  all  of  the  States. 

(d.)  Alienation  by  the  Heirs  or  Devisees. — The  liability  of 
real  estate  for  the  owner's  debts  is  paramount  to  the  rights 
of  heirs  and  devisees ;  ^  hence  the  right  to  sell  for  the  pay- 
ment of  debts,  within  the  time  and  under  the  requirements 
fixed  by  law,  is  not  affected  by  the  alienations  of  the  heirs 
or  devisees;  the  purchaser  at  such  sale  from  the  admin- 

'  Cothran  v.  McCoy,  33  Ala.  65,  67. 

*  Johnson  v,  Collins,  12  Ala.  322,  326 ;  Cothran  v.  McCoy,  33  Ala.  65,  67. 

3  Pelham  z/.  Wilson,  4  Ark.  289,  293. 

4  Grover  v.  Hawley,  5  Cal.  485 ;  Dean  v.  Wade,  8  La.  An.  85 ;  Hawkins 
V,  Johnson,  4  Blackf.  21. 

5  Thorndike  v.  Barrett,  2  Me.  312,  318 ;  Poor  v.  Robinson,  10  Mass.  131. 

135. 

^  There  is,  therefore,  the  same  right  to  sell  the  property  devised  by  a  tesU- 

tor  as  to  sell  that  descended  from  an  intestate,  when  necessary  for  the  pay* 

ment  of  debts :   Shaw  v.  Nicolay,  30  Mo.  99 ;  Carson  v.  Walker,  16  Mo.  6S» 

87 ;  King  v,  Kent,  29  Ala.  542,  555 ;   Succession  of  McLean,   12  La.  An. 

222;  Hannum  v.  Spear,  2  Dall.  191,   192;    Greenwalt's  Appeal,  37  Pi.  St. 

QS,  07. 
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istrator  takes  a  title  superior  to  that  of  the  purchaser  from 
them.' 

(c.)  Lands  Conveyed  by  the  Decedent  in  Fraud  of  Creditors. — 
Whether  an  executor  or  administrator  is  competent  or  under 
obligation  to  sue  at  law  or  in  equity  to  set  aside  a  conveyance 
of  his  testator  or  intestate  in  fraud  of  creditors,  depends  upon 
the  provisions  of  the  statutes  upon  this  subject,"  or  upon  the 
policy  adopted  by  the  courts  in  treating  the  executor  or 
administrator  as  the  representative  of  the  decedent  alone, 
or  also  of  the  creditors.  For  it  is  universally  recognized 
that  a  fraudulent  conveyance,  though  void  as  to  creditors,  is 
nevertheless  good  and  valid  between  the  parties,  and  can 
only  be  avoided  by  creditors.  As  representative  of  the 
decedent,  the  executor  or  administrator  can  avoid  such  con- 
veyances only  which  the  testator  or  intestate  could  have 
avoided ;  but  as  representative  of  the  creditors  of  an  insol- 
vent estate  he  may  stand  upon  their  rights,  and  assert  claims 
which  the  decedent  could  not  have  asserted.  This  question 
is  ruled  differently  in  the  different  States.  The  action  is 
held  maintainable,  and  the  right  of  executors  and  admin- 
istrators to  subject  such  property  to  sale  for  the  payment 
of  debts  is  recognized  in  Califomia,^   Connecticut,^   Iowa,' 

'  The  State  v.  Probate  Court,  25  Minn.  22;  Den  v.  Hunt,  11  N.  J.  L.  i ; 
Hail  V,  Partridge,  10  How.  Pr.  188,  191 ;  Homer  v,  Hasbrouck,  41  Pa.  St. 
169, 179;  Smith  V.  Anderson/ 31  Ohio  St  144;  Clark's  Estate,  3  Redf.  225; 
Prescott  V.  Walker,  16  N.  H.  340;  Faran  v.  Robinson,  17  Ohio  St.  242,  253; 
Seymour  v.  Seymour,  22  Conn.  272 ;  McCoy  v.  Morrow,  18  111.  519.  In  Rhode 
Island,  it  is  held  that  real  estate  may  be  sold  by  an  administrator  so  long  as  it  is 
in  the  possession  of  the  heir ;  and  where  an  heir  sold  after  the  filing  of  a  peti- 
tion in  the  Probate  Court  for  the  sale  to  pay  debts,  it  was  held  that  the  pur- 
chaser took  subject  to  any  decree  the  Probate  Court  might  make  with  reference 
thereto:  Mowry  v.  Robinson,  12  R.  I.  152;  Draper  v.  Barnes,  12  R.  I.  156. 

'  As  existing  in  California,  Indiana,  Louisiana,  Massachusetts,  Michigan, 
Minnesota,  Nebraska,  New  Jersey,  New  York,  North  Carolina,  Ohio,  Texas, 
Vermont,  and  Wisconsin.  These  statutes,  generally,  provide  that  the  action 
is  to  be  brought  upon  the  request  of  creditors,  who  are  liable  for  costs  if  it 
prove  fruitless. 

3  Ford  V.  Exempt  Fire  Co.,  50  Cal.  299,  302. 

4  Andross  v.  Doolittle,  ix  Conn.  283,  287;  Minor  v.  Mead,  3  Conn.  289; 
Booth  V.  Patrick,  8  Conn.  106 ;  Freeman  v.  Bumham,  36  Conn.  469. 

'  Coaley  v.  Brown,  30  Iowa,  470,  472. 
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Louisiana,'  Maine,^  Massachusetts^^  New  Hampshire,^  New 
York,*  Pennsylvania,^  and  Vermont.'  The  contrary  is  held 
in  Alabama,^  Arkansas,'  Georgia, '"^  Illinois,"  Kentucky," 
Maryland,'^  Mississippi,*^  Missouri,'*  North  Carolina,*^  Ohio,*' 
South  Carolina,*®  Tennessee,*'  Texas,***  and  Virginia," 

'  SuUice  V.  Gradenigo,  15  La.  An.  582 ;  Judson  v.  Connelly,  4  La.  An.  169. 
*  Caswell  V.  Caswell,  28  Me.  232 ;  McLean  v.  Weeks,  61  Me.  277,  28a 

3  Holland  v.  Craft,  20  Pick.  321,  328;  Martin  v.  Root  i?  Mass.  222,  228; 
Chase  v.  Redding,  13  Gray,  418;  Welsh  v.  Welsh,  X05  Mass.  229;  Drink- 
water  V,  Drinkwater,  4  Mass.  354 ;  Yeomans  v.  Brown,  8  Mete.  51,  56;  Nor- 
ton V.  Norton,  5  Cush.  524;  Bowdoin  v.  Holland,  10  Cash.  17. 

4  Cross  V.  Brown,  51  N.  H.  486;  Abbott  v.  Tenney,  18  N.  H.  109. 

5  McKnight  v.  Morgan,  2  Barb.  171 ;  Bate  v.  Graham,  11  N.  Y.  237,  240, 
242 ;  Brownell  v.  Curtis,  10  Paige,  210,  218. 

^  Buehler  v,  Gloninger,  2  Watts,  226;  Stewart  v.  Kearney,  6  Watts,  453; 
Bouslough  V,  Bouslough,  68  Pa.  St  495,  499. 

7  McLane  v.  Johnson,  43  Vt  48,  60.  But  before  the  statute  to  that  effect, 
the  administrator  had  no  such  power:  Peasley  v.  Barney,  i  Chip.  331,  334; 
Martin  v.  Martin,  i  Vt.  91,  95. 

^  Davis  V.  Swanson,  54  Ala.  277 ;  Marler  v.  Marler,  6  Ala.  367 ;  Walter 
V.  Bonham,  24  Ala.  513.  9  Eubanks  v,  Dobbs,  4  Ark.  173. 

*°  Beale  v.  Hall,  22  Ga.  431,  457.         >>  Harmon  v.  Harmon,  63  lU.  $12. 

"  The  Commonwealth  v.  Richardson,  8  B.  Mon.  81,  93.  But  in  this  Sute, 
property  fraudulently  obtained  by  the  administrator  from  his  intestate  during 
his  lifetime  is  held  to  be  assets  in  the  administrator's  hands :  Emmersoo  v. 
Herriford,  8  Bush,  229. 

'3  Kinnemon  v.  Miller,  2  Md.  Ch.  407 ;  Dorsey  v,  Smithson,  6  Har.  &  J. 
61,  63. 

'4  Armstrong  v.  Stovall,  26  Miss.  275,  277 ;  Winn  v.  Bamett,  31  Miss. 
653,  659 ;  Blake  v.  Blake,  53  Miss.  182,  193. 

'5  George  v.  Williamson,  26  Mo.  190;  Brown  v.  Finley,  18  Mo.  375;  Mc- 
Laughlin V.  McLaughlin,  16  Mo.  242,  249. 

*^  Coltraine  v.  Causey,  3  Ired.  L.  246. 

'7  Benjamin  v,  Le  Baron,  15  Ohio,  517  (Birchard,  J.,  dissenting). 

>B  King  V.  Clarke,  2  Hill  (S.  C.)  Ch.  311 ;  Chappell  v.  Brown,  I  Bailey, 
528,  531 ;  Anderson  v.  Belcher,  i  Hill  (S.  C)  L.  246,  248.  But  where  tbe 
administratrix  herself  is  the  fraudulent  donee,  she  is  liable  to  creditors :  Burck- 
mayer  v,  Mairs,  Riley  L.  208. 

'9  Lassiter  v.  Cole,  8  Humph.  621;  Sharp  v.  Caldwell,  7  Humph.  415; 
Moody  V.  Fry,  3  Humph.  567.     Contra,  Marr  v.  Ricker,  i  Humph.  348. 

**  Conncll  V.  Chandler,  13  Texas,  5;  Cobb  v.  Norwood,  11  Texas,  556; 
Avery  v.  Avery,  12  Texas,  54,  57  (overruling  an  intimation  to  the  contrary, 
in  Danzy  v.  Smith,  4  Texas,  411).  But  it  is  again  intimated,  in  Hunt  r. 
Butterworth,  21  Texas,  133,  141,  that  the  administrator  is  the  proper  party  to 
sue  to  set  aside  the  intestate's  fraudulent  conveyance  for  the  benefit  of  creditors, 
house  V.  Jett,  I  Brocken.  500,  507  ;  Thomas  v.  Soper,  5  Munf.  28. 
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(d.)  Sa/es,  when  Power  is  given  in  the  WilL  —  The  powers 
of  an  executor,  or  of  an  administrator  cum  testamento  an- 
nexe^ to  sell  or  convey  real  estate  under  provisions  of  the 
will,  do  not  legitimately  affect  the  subject  under  considera- 
tion in  this  paper.  It  will  be  sufficient,  therefore,  to  remem- 
ber, that  while  the  power  of  the  Probate  Court  to  order  the 
sale  of  real  estate  is  paramount  to  any  provision  made  for 
such  purpose  by  a  testator,  yet  if  the  provisions  in  the  will 
are  adequate,  there  is  no  necessity  to  resort  to  the  court  for 
an  order.' 

In  California,  an  executor  selling  under  a  naked  power 
not  coupled  with  an  interest,  is  required  to  report  the  sale 
for  confirmation  or  rejection  by  the  Probate  Court.' 

In  Illinois  it  has  been  held,  that  although  a  decree  of  sale 
has  been  obtained  from  the  Probate  Court  which  is  void  for 
irregularity,  yet  the  sale  is  valid  if  supported  by  a  power  ex- 
isting under  the  will.^ 

What  title  passes  to  the  purchaser,  and  his  rights  by  vir- 
tue of  a  sale  under  order  of  the  Probate  Court,  will  be  more 
conveniently  considered  in  connection  with  the  results  of 
the  sale. 

(9.)  The  License^  Decree^  or  Order  to  Sell.  —  Like,  every 
other  step  in  the  proceeding  to  subject  real  estate  to  the 
payment  of  the  debts  of  a  deceased  person,  the  order  of  sale 
must  be  in  strict  compliance  with  the  requirements  of  the 
statute,  and  this  must  be  affirmatively  shown  by  the  record.^ 
It  constitutes  the  foundation  of  the  power  of  the  executor  or 
administrator  to  sell,'  and  should  be  certain  and  specific  in 
its  terms,^  accord  with  the  petition,'  describe  the  land  to  be 
sold  with  sufficient  certainty  for  its  identification,^  specify 

'  Payne  v.  Payne,  18  Cal.  291,  303;  Delaney's  Estate,  49  Cal.  76,  85; 
Jackson  v.  Williams,  50  Ga.  553.  *  Perkins  v,  Gridley,  50  Cal.  97. 

9  Pnrser  v.  Short,  58  111.  477.        ^  Gelstrop  v.  Moore,  26  Miss.  206,  209. 

'  Goforth  V.  Longworth,  4  Ohio,  129. 

^  Graham  v.  Hawkins,  38  Texas,  628,  632 ;  Blythe  v.  Hoots,  72  N.  C.  575. 

7  Verry  v,  McQellan,  6  Gray,  535 ;  Williams  v.  Childress,  25  Miss.  78,  82. 

^  But  if  it  refer  to  the  petition,  and  the  petition  contain  a  sufficient  descrip- 
tion, the  order  will  be  good  in  a  collateral  proceeding :  Montgomery  v.  Johnson, 
31  Ark«  74,  80;  Jemison  v,  Gaston,  21  Texas,  266,  271 ;  Davis  v.  Touchstone, 
45  Texas,  490,  497. 
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the  place  of  sale,'  and  prescribe  the  method'  and  terms 
thereof.3  In  some  of  the  States  sales  are  required  to  be 
made  for  ready  money/  in  the  legal  currency  of  the  coun- 
try ;  ^  but  the  general  rule  is  to  allow  the  court  discretion  to 
order  the  sale  for  cash  or  on  credit,  or  partly  cash  and  partly 
credit,  as  may  appear,  from  the  circumstances  of  each  case, 
to  be  for  the  best  interest  of  the  estate.  This  is  a  matter 
which  is  regulated  by  the  statutes  of  each  State.^ 

It  has  been  held  that  the  order  or  license  to  sell  need  not 
specify  the  land  to  be  sold ;  ^  but  the  much  safer  plan,  and 
the  almost  universal  course  of  decisions  now  requires,  that 
the  lands  be  identified  in  the  order  as  well  as  in  the  peti- 

'  Brown  v.  Brown,  41  AU.  215. 

*  In  some  States  this  is  required  to  be  bj  public  outcry  to  the  highest 
bidder :  Logan  v,  Gigley,  9  Ga.  1 14 ;  Herreck  v.  Grow,  5  Wend.  579.  Bat 
the  law  in  most  States  vests  the  discretion  in  the  Probate  Court  to  order  the 
sale  to  be  either  public  or  private,  as  may  be  deemed  most  advantageous ;  and 
in  some  of  the  States  the  order  may  be  made  in  the  alternative.  This  is  the 
law  in  Missouri. 

3  Bailey's  Appeal,  32  Pa.  St.  40 ;  Weakly  v.  Gurley,  60  Ala.  399,  406. 

4  Foster  v,  Thomas,  21  Conn.  285.  *' What,  then,  is  it,"  says  EUsworth, 
J.,  in  his  opinion,  "to  administer  according  to  law?  We  answer:  TV /«/ 
fAe  debts  due  from  the  estate;  and  this  he  may  and  must  do,  by  converting 
the  assets  into  money,  the  only  means  known  to  the  law  for  performing  the 
duty.  It  must  be  done  directly,  by  a  sale  for  cash,  and  not  indirectly,  for 
something  else  in  exchange,  by  way  of  barter  or  speculation*'  (p.  290).  In 
Louisiana,  the  sale  of  realty  of  a  vacant  succession  must,  in  the  first  place,  be 
for  cash  if  the  creditors  require  it ;  but  if  it  does  not  bring  the  appraised  valne, 
it  must  then  be  offered  at  public  auction  on  a  credit  of  twelve  months :  Dis- 
senting opinion  of  Taliaferro,  J.,  in  Succession  of  Stoltz,  28  La.  An.  175,  177 
et  seq,;  but  the  majority  held  that  the  sale  (if  for  the  payment  of  debts)  was 
good,  although  it  did  not  bring  the  appraised  value.  So  held,  also,  in  David- 
son V.  Davidson,  28  La.  An.  269 ;  Norton  v.  Citizens'  Bank,  28  La.  354.  See 
infra,  on  the  question  of  appraisals.  In  Iowa,  an  administrator  was  held 
liable  for  taking  a  note  secured  by  mortgage,  instead  of  cash :  Richards  9. 
Adamson,  43  Iowa,  248,  249.  But  this  seems  to  have  been  on  account  of  s 
violation  of  the  order  of  sale,  for  the  statute  permits  property  to  be  sold  on  a 
partial  credit  not  exceeding  twelve  months :  Code  Iowa  1873,  sect  2395.  In 
Alabama,  the  sale  must  be  for  cash,  unless  the  order  specify  terms  of  credit  ; 
Weakly  v.  Gurley,  supra. 

*  Doe  V.  Hileman,  2  III.  323;  Paine  v.  Fox,  16  Mass.  129,  133. 

*  Moffit  V,  Moffit,  69  III.  641,  648;  Reynolds  r.  Wilson,  15  IlL  394. 
7  Kingsbury  v.  Wild,  3  N.  H.  30,  33. 
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tion/  Where  one  of  two  devisees  has  paid  his  share  of  the 
debts  of  the  estate,  the  other  refusing,  it  is  proper  to  order 
the  interest  of  the  latter  only  in  the  real  estate  to  be  sold."* 
And  it  is  error  to  ignore  previous  acts  of  the  devisees  and  so 
frame  the  order  that  the  property  of  one  of  the  devisees 
shall  escape  contribution  to  the  payment  of  the  debts.3  A 
defective  order  cannot  be  aided  in  equity/  and  an  order 
made  subsequent  to  the  sale  is  void ; '  nor  can  there  be  an 
order  nunc  pro  tunc  upon  parol  proof,  or  unless  there  be  a 
minute  in  writing  to  support  the  same ;  ^  but  in  South  Caro- 
lina, it  was  held  that  the  ordinary  might  rescind  an  order  upon 
being  satisfied  that  he  had  been  misinformed  as  to  the  facts 
when  he  made  the  same.^  After  final  settlement  of  the 
estate  and  discharge  of  the  administrator  there  is  no  further 
jurisdiction  in  the  Probate  Court  over  the  estate,  unless  un- 
administered  property  is  discovered ;  and  an  order  of  sale 
after  such  discharge  is  void.^  These  questions,  however,  are 
governed  by  the  policy  of  each  State  in  relation  to  the 
validity  of  judgments  of  Probate  Courts,  and  cannot  be 
further  considered  here. 

If  the  proceedings  have  not  resulted  in  a  valid  sale,  the 

'  It  is  irregular  to  order  the  whole  real  estate  to  be  sold  (Den  v,  Newark 
India  Rubber  Co.,  24  N.  J.  L.  467,  473)»  unless  it  be  shown  that  by  the  sale 
of  a  part  the  residue  would  be  greatly  injured  (Black  v.  Meek,  i  Ind.  180 ; 
Harty  v.  Johnson,  3  Me.  382;  Merrill  v.  Harris,  26  N.  H.  142,  148),  or  that 
it  plainly  appears  to  the  court  that  a  sale  of  the  whole  will  be  beneficial  to 
the  heirs  and  creditors :  Clements  v.  Henderson,  4  Ga.  148. 

*  Prescott  V.  Walker,  16  N.  H.  340. 

3  For  instance,  by  ordering  the  residue  of  real  estate  to  be  sold,  where  one 
of  the  devisees  has  sold  his  interest:  Bray  v.  Neill,  21  N.  J.  Eq.  343,  350; 
Clark's  Estate,  3  Redf.  225. 

4  Tieman  v.  Beam,  2  Ohio,  383,  393. 

5  Ludlow  V,  Park,  4  Ohio,  5,  12. 

^  Ludlow  V.  Johnston,  3  Ohio,  553. 

7  And  a  sale  after  such  rescission  was  held  void :  kadford  v.  Westcott,  i 
Desau.  596. 

®  Withers  v.  Patterson,  27  Texas,  491,  502.  But  where  an  entry  of  record, 
passing  the  final  account  and  discharging  the  administrator,  is  disregarded  by 
all  the  parties  as  well  as  the  court,  it  cannot  be  invoked  to  defeat  a  bona  fide 
sale  hsid  eight  months  subsequent  thereto :  Alexander  v,  Maverick,  18  Texas, 
179. 
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title  to  the  real  estate  still  remains,  and  there  may  be  a  new 
order  of  sale ; '  or  if,  before  the  sale  is  effected,  it  be  discov- 
ered that  the  description  of  the  real  estate  in  the  petition 
and  order  was  erroneous  or  incomplete,  there  may  be  a 
new  order  based  upon  the  amended  petition.*  But  where 
the  proceeds  of  a  sale  prove  insufficient  to  pay  all  the  debts, 
there  .must  be  a  new  proceeding  based  upon  a  new  notice ; 
an  order  based  upon  the  9ld  petition^  without  new  notice, 
for  the  sale  of  further  real  estate,  is  void.)  Appeal  lies  from 
the  order  of  sale,  even  before  consummation  of  the  sale,  in 
most  of  the  States.^ 

'  And  this,  although  the  debts  have  been  paid  with  the  proceeds  of  the 
former  sale,  because  if  the  former  sale  was  void  the  administrator  must  refund 
the  purchase-monej,  and  will  therefore  be  substituted  in  the  place  of  the  cred- 
itors :  Willson  v.  Bergin,  28  N.  H.  96,  99. 

*  Sheldon  v,  Wright,  7  Barb.  39,  48  et  seq, 

3  Ackley  v,  Dygcrt,  33  Barb.  176,  191. 

4  Simpson  v,  Pearson,  31  Ind.  i ;  Robinson's  Appeal,  62  Pa.  St  213,216; 
Robinson  v.  Glancy  (holding,  however,  that  where  an  order  to  sell  has  been 
appealed  from,  and  pending  the  appeal  a  new  order  is  obtained,  no  appeal  will 
lie  from  this  second  order  before  the  confirmation  of  a  sale  thereunder),  69 
Pa.  St.  89,  92;  Wilson  v.  Brown,  21  Mo.  410  (per  Ryland,  J.),  411;  Wolff  v. 
Wohlien,  32  Mo.  124;  Jones  v,  Jones,  42  Ala.  218;  Weisne's  Appeal,  39 
Conn.  537  (per  Seymour,  J.),  538. 

[To   BB  CONTINUBD.] 
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The  word  "  damage  "  is  defined  by  Webster  as  "  the  esti- 
mated reparation  in  money  for  detriment  or  injury  sustained ; 
a  compensation,  recompense,  or  satisfaction  to  one  party,  for 
a  wrong  or  injury  actually  done  to  him  by  another.*' 

The  definition  given  by  Bouvier  is,  "  The  indemnity  recov- 
erable by  a  person  who  has  sustained  an  injury,  either  in 
his  person,  property,  or  relative  rights,  through  the  act  or 
default  of  another." 

Coke  says :  "  Damages  (damnd)  in  the  common  law  hath 
a  special '  signification  for  the  recompense  that  is  given  by 
the  jury  to  the  plaintiff  (or  demandant)  for  the  wrong  the 
defendant  hath  done  unto  him."' 

The  word  "  damage  "  may  be  defined  as  indemnity,  —  as 
compensation  for  injury  sustained,  and  to  the  extent  of  the 
injury.  The  general  rule  for  the  measure  of  damages  is, 
that  they  are  to  be  equal  in  amount  to  the  injury  sustained, 
neither  more  nor  less.  The  principle  upon  which  damages 
are  recovered  is  that  of  making  compensation  in  money  for 
the  injury  inflicted.  Keeping^  these  facts  in  view,  it  is  the 
purpose  of  the  writer  to  call  attention  to  some  of  the  leading 
cases  allowing  or  denying  punitive  or  exemplary  damages, 
and  to  endeavor  to  point  out  the  injustice,  if  not  unconstitu- 
tionality, of  the  rule  allowing  the  same. 

In  Day  v,  Woodworth,'  Judge  Grier  says :  "  In  actions 
for  trespass  where  the  injury  has  been  wanton  and  malicious, 
or  gross  and  outrageous,  courts  permit  juries  to  add,  to  the 
measured  compensation  of  the  plaintiff  which  he  would 
have  been  entitled  to  recover  had  the  injury  been  inflicted 
without  design  or  intention,  something  further  by  way  of 
punishment  or  example,  which  has  sometimes  been  called 

«  Co.  Lit.  257  a.  *  13  How.  371. 
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'  smart  money/  This  has  always  been  left  to  the  discretion 
of  the  jury,  as  the  degree  of  punishment  to  be  thus  inflicted 
must  depend  on  the  peculiar  circumstances  of  each  case." 

In  Hawkins  &  Co.  v.  Riley,'  in  an  action  for  negligence 
of  the  driver  of  a  ^tage-coach  in  running  against  and  upsetting 
the  buggy  of  the  plaintiff,  whereby  he  was  injured,  the  court 
held  that  if  the  injury  was  caused  by  wanton  recklessness 
or  gross  negligence  of  the  driver  of  the  coach,  the  propri- 
etors were  liable  for  exemplary  damages.  In  Roberts  v. 
Heim,"  in  an  action  to  recover  for  wrongfully  causing  an 
attachment  to  be  issued  and  levied  upon  the  goods  of  Heim, 
the  court  held  that  the  law  allows  vindictive  or  exemplary 
damages  whenever  the  damages  are  committed  in  a  rude, 
aggravating,  or  insulting  manner,  since  malice  may  be  in- 
ferred from  these  circumstances.  In  Graham  v,  Roder,}  in 
an  action  to  recover  for  the  fraudulent  sale  of  a  right  of 
location  on  a  tract  of  land,  the  court  held  that  where  the 
elements  of  fraud,  malice,  gross  negligence,  or  oppression 
mingle  in  the  controversy,  the  law,  instead  of  adhering  to 
the  system  or  even  the  language  of  compensation,  adopts  a 
wholly  different  rule.  It  permits  the  jury  to  g^ive  what  it 
terms  punitory,  vindictive,  or  exemplary  damages. 

In  Porter  v.  Seiler,^  in  an  action  for  injuries  inflicted  by 
the  defendant  upon  the  person  of  the  plaintifl*,  the  court 
held  that  if  the  attack  was  wanton  and  unprovoked,  and 
with  a  deadly  weapon,  the  jury  might  give  exemplary  or 
vindictive  damages.  In  the  case  of  Robison  v.  Rupert,^  it 
is  said :  ''  The  rule  ought  to  be  and  is  practically  material. 
Malice  and  provocation  in  the  defendant  are  punished  by 
inflicting  damages  exceeding  the  measure  of  compensation, 
and  in  the  plaintifT  by  giving  him  less  than  that  measure. 
This  principle  is  illustrated  by  numerous  cases."  ^ 

'  17  B.  Mon.  loi.  3  5  Texas,  141. 

»  27  Ala.  678.  4  23  Pa.  St  424. 

5  23  Pa.  St  525. 

^  2  Camp.  72,  511 ;  7  Car.  6t  P.  369,  621  and  note;  10  Ad.  &  E.  117;  13 
Pick.  503;  3  Mass.  189,  546;  13  Conn.  361 ;  i  Johns.  Cas.  116;  7  Cow.  22: 
7  Wend.  142,  560. 
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In  McCoy  v.  Dandy '  the  court  held,  in  an  action  for 
continuing  a  nuisance  by  means  of  a  mill-dam,  after  a  ver-« 
diet  for  the  plaintiff  in  a  former  action  for  the  same  injury, 
that  the  plaintiflf  was  entitled  to  recover  from  the  defendant 
such  damages  as  would  punish  the  defendant  and  compel 
him  to  abate  the  nuisance. 

In  Mc Williams  v.  Bragg,'  the  court  held  that  in  actions 
fx  delicto^  in  awarding,  damages,  the  jury  may  take  into 
consideration  not  only  the  actual  injury  sustained  by  the 
plaintiflf,  but  when  the  injury  was  inflicted  under  circum- 
stances of  aggravation,  insult,  or  cruelty,  with  vindictive- 
ness  or  malice,  in  view  of  all  the  circumstances,  may  award 
exemplary  or  vindictive  damages.^  In  Railroad  Company 
7K  Finney,^  it  was  held,  in  an  action  against  a  railroad  com- 
pany for  the  misconduct  of  the  conductor  in  expelling  the 
plaintiflf  from  their  cars,  that  the  measure  of  damages  was 
such  sum  as  would  compensate  him  for  his  actual  loss  in 
being  expelled  from  the  cars,  and  not  vindictive  damages  or 
"  smart  money,"  unless  it  appear  that  the  conduct  of  the  con- 
ductor was  malicious,  and  his  act  was  authorized  or  sanc- 
tioned by  the  company. 

In  Craker  v.  Chicago  and  North- Western  Railway  Com- 
pany,3  the  doctrine  in  the  case  of  Railroad  Company  v.  Fin- 
ney was  adhered  to.  The  opinion  of  the  court  was  deliv- 
ered by  Ryan,  C.  J.,  who  says  (p.  676) :  •*  We  are  aware 
that  there  is  authority,  and  perhaps  the  greater  weight  of 
authority  for  exemplary  damages  in  such  cases,  without 
privity  of  the  principal  to  the  malice  of  the  agent ;  and  the 
reasons  of  public  policy  are  strongly  urged  in  support  of  such 
rule.^  But  we  adhere  to  what  has  been  said  on  that  point  in 
Railroad  Company  v,  Finney.  We  think  that  in  justice  there 
ought  to  be  a  diflference  in  the  rule  of  damages  against  prin- 

*  20  Pa  St  85.  '  3  Wis.  424. 

3  To  the  same  effect,  see  also  Birchard  v.  Booth,  4  Wis.  67 ;  Rogers  v. 
Henry,  32  Wis.  327. 

4  10  Wis.  388.  5   36  Wis. 

6  Goddard  v»  Railroad  Co.,  57  Me.  202;  Sanford  v.  Railroad  Co.,  23  N. 
Y.  343;  Railroad  Co.  v,  Rogers,  38  Ind.  116,  and  other  cases. 
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cipals  for  torts  actually  committed  by  agents  in  cases  where 
#the  principal  is,  and  in  cases  where  the  principal  is  not  a  party 
to  the  malice  of  the  agent."  In  the  case  of  Hinckly  v.  Chi- 
cago, Milwaukee,  and  St.  Paul  Railroad  Company/  a  finding 
of  the  jury  that  the  actual  damages  were  $600,  and  a  general 
verdict  for  $1,000,  were  sustained.  In  Brown  v.  Swineford,* 
Chief  Justice  Ryan  says :  "  The  ailment  and  consideration 
of  this  case  have  gone  to  confirm  the  present  members  of 
this  court  in  their  disapprobation  of  the  rule  of  exemplary 
damages  which  they  have  inherited.  But  they  fear  to  com- 
plicate the  difficulties  and  incongruities  of  the  rule  by  the 
exception  urged,  and  do  not  feel  at  liberty  to  change  or 
modify  the  rule  at  so  late  a  day,  against  the  general  current 
of  authority  elsewhere.  As  suggested  in  Bass  v.  Railway 
Company,  if  a  change  should  now  be  made,  it  lies  with  the 
Legislature,  rather  than  the  court,  to  abrogate  or  modify  a 
rule  running  through  the  entire  body  of  the  reports  of  the 
State/'  In  the  case  of  Austin  v,  Wilson,^  in  an  action  for 
libel,  it  was  held  that  exemplary  or  punitive  damages  could 
not  be  recovered  in  an  action  for  an  injury  which  is  also 
punishable  by  indictment.^  This  rule  was  approved  and 
adopted  in  the  case  of  Hutson  v.  Taber.' 

In  an  action  for  assault  and  battery,  the  court  say:  "The 
State  has  undertaken  to  vindicate  her  own  wrongs ;  and  can 
there  be  any  valid  reason  why  such  vindication  should  be 
the  result  of  a  suit  in  favor  of  a  private  individual  ?  It  mat- 
ters little  to  the  oflfender  what  be  the  form  in  which  he  pays 
the  penalty,  so  that  he  pays  but  once ;  but  the  rules  of 
pleading  and  evidence  do  not  permit  a  judgment  like  the 
present  to  be  set  up  as  a  bar  to  a  State  prosecution.  Hence 
the  defendant  still  remains  liable  to  be  tried  and  convicted 
for  a  public  oflfence.  Though  liable  to-be  punished,  a  crim- 
inal proceeding  may  not,  it  is  true,  be  instituted  against  him; 
but  that  contingency  does  not  affect  the  principle  involved, 
because  the  penalty  which  he  incurs  belong^  to  the  State, 

*  38  Wis.  194.  4  See  also  Meagher  v.  Driscoll,  99  Mass.  x8i. 

»  44  Wis.  289.  5  5  ind.  326. 

3  4  Cush.  273. 
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and  the  failure  to  sue  for  it  would  furnish  no  reason  for  its 
recovery  in  this  action. 

The  rule  was  adhered  to  in  Butler  v.  Mercer,'  Nossaman 
V.  Ricket,'  Humphries  v.  Johnson.^     In  the  case  of  Detroit 
V.  McArthur/  the  Supreme  Court  of  Michigan  say :  *'  While 
the  term  '  exemplary '  or  *  vindictive '  damages  has  become  so 
fixed  in  the  law  that  it  may  be  difficult  to  get  rid  of  it,  yet 
it  should  not  be  allowed  to  be  used  to  mislead ;  and  we  think 
the  only  proper  application   of  damages  beyond  those  to 
person,  property,  or  reputation,  is  to  make  reparation  for 
the  injury  to  the  feelings  of  the  person  injured.     This  is 
often  the  greatest  wrong  that  can  be  inflicted,  and  injured 
pride  or  aflfection  may,  under  some  circumstances,  justify 
very  heavy  damages.     In  all  libel  cases  this  injury  to  the 
feelings  is  a  proper  element  to  be  considered,  in  addition  to 
the  damage  to  reputation,  and  other  attendant  grievances." 
In  Fay  v.  Parker,*  the  court  reviewed  the  authorities,  and 
held  that  punitive  damages  could  not  be  recovered.     The 
court,  by  Chief  Justice  Foster,   says :  "  Now,  why  all  this 
unnecessary  trouble,  confusion,   and  perplexity,  when  the 
course  of  procedure  should  be  plain,  straight,  and  uninter- 
rupted?    The  true  rule,  simple  and  just,  is  to  keep  the  civil 
and  the  criminal  process  and  practice  distinct  and  separate. 
Let  the  criminal  law  deal  with  the  criminal,  and  administer 
punishment  for  the  legitimate  purpose  and  end  of  punish- 
ment,—  namely,  the  reformation  of  the  offender  and  the 
safety  of  the  people.     Let  the  individual  whose  rights  are 
infringed  and  who  has  suffered  injury  go  to  the  civil  courts 
and  there  obtain  full  and  ample  reparation  and  compensa- 
tion ;  but  let  him  not  thus  obtain  the  "  fruits  "'to  which  he  is 
not  entitled,  and  which  belong  to  others.     Why  longer  tol- 
erate a  false   doctrine   which   in   practical   exemplification 
deprives  a  defendant  of  his  constitutional  right  of  indict- 
ment or  complaint  on  oath,  before  being  called  into  court ; 
deprives  him  of  the  right  of  meeting  the  witnesses  against 

'  14  Ind.  479.  4  16  Mich.  453. 

*  18  Ind.  350.  5  53  N.  H.  342. 

3  ao  Ind.  19a 
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him  face  to  face ;  deprives  htm  of  the  right  of  not  beiag 
compelled  to  testify  against  himself;  deprives  him  of  the 
right  of  being  acquitted  unless  the  proof  of  his  offence  is 
established  beyond  all  reasonable  doubt;  deprives  him  of 
the  right  of  not  being  punished  twice  for  the  same  offence? 
Punitive  damages  destroy  every  constitutional  safeguard 
within  their  reach.  And  what  is  to  be  gained  by  this  anni- 
hilation and  obliteration  of  fundamental  law?  The  sole 
object  in  its  practical  results  seems  to  be  to  give  a  plaintiff 
something  which  he  does  not  claim  in  his  declaration." 

In  a  late  case  in  Illinois,  in  an  action  brought  by  a  woman 
against  a  brewer  for  damages  for  selling  her  husband  beer 
on  Sunday  and  making  him  drunk,  the  court  uses  the  fol- 
lowing language :  ''Again :  this  court  held,  in  Freese  v, 
Tripp,'  that  damages  could  not  be  awarded  by  way  of  pun- 
ishment of  the  seller,  as  the  law  has  provided  for  that  by 
indictment,  to  be  followed  by  fine  and  imprisonment.  '  Ven- 
geance is  mine/  saith  the  law.  *  *  *  if  appellant's  con- 
duct was  in  violation  of  law,  and  outraged  the  public,  the 
public  have  their  remedy  by  indictment,  and  punishment 
of  the  guilty  will  speedily  follow.  Can  the  law  be  said  to 
be  vindicated  by  putting  money  in  the  pockets  of  an  indi- 
vidual, under  the  claim  of  a  real  or  fancied  wrong  done  by 
another  ?  " « 

In  Boyer  v.  Barr  it  was  held,  that  "  in  a  civil  action,  in  the 
nature  of  trespass  vi  et  armis,  for  an  assault  and  battery,  an 
amount  of  damages  equal  to  the  full  compensation  of  the 
plaintiff  for  the  injury  sustained  by  him  cannot  be  increased 
by  the  addition  of  a  fine  for  the  punishment  of  the  defend- 
ant." 3 

In  Roose  v,  Perkins,^  in  an  action  for  loss  of  means  of 
support,  it  is  said :  "  Damages  are  given  as  a  compensation, 
recompense,  or  satisfaction  to  a  plaintiff  for  an  injury  actu- 
ally receivec}  by  him  from  the  defendant.  They  should  be 
equal  in  amount  to  the  injury  sustained ;.  but  upon  what 

»  Supra.  •  Albrecht  v.  Walker,  73  IlL  69. 

3  8  Neb.  68.  49  Neb.  315. 
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principle  can  they  be  given  in  excess  of  that  amount? 
Where  damages  are  awarded  for  an  injury,  they  are  com- 
pensation therefor,  so  far  as  money  can  compensate  for  the 
injury.  In  law,  the  party  injured,  upon  being  allowed  this 
compensation,  has  no  further  claim  upon  the  defendant  for 
that  injury ;  therefore,  he  is  not  entitled  to  recover  more. 
If  it  be  said  that  such  damages  are  given  as  a  punishment, 
it  may  be  answered  that  the  State  inflicts  punishment,  not 
individuals;  as  between  individuals,  courts  enforce  rights. 
The  law  protects  every  one  in  the  enjoyment  of  his  prop- 
erty, and  it  cannot  be  taken  from  him,  under  the  pretext 
of  punishment,  and  given  to  another.  The  eflect,  ordinarily, 
of  instructing  a  jury  that  they  may  find  exemplary  damages, 
is  to  say  to  them  that  in  estimating  damages  they  need  be 
governed  by  no  rules,  be  bound  by  no  oath,  and  that  they 
may  return  a  verdict  for  such  sum,  not  exceeding  the  amount 
claimed,  as,  according  to  their  whim  or  caprice,  they  may 
deem  expedient,  without  regard  to  the  amount  of  the  injury." 
The  right  to  the  free  use,  enjoyment,  and  disposal  of  all 
his  acquisitions,  without  control  or  diminution,  was  guar- 
anteed to  the  citizen  by  the  common  law.'  But  in  addition 
to  this,  the  Constitution  of  the  United  States  and  of  the 
several  States  forbid  the  taking  of  private  property  for 
public  use,  without  just  compensation,  while  it  has  been 
repeatedly  decided  that  private  property  cannot  be  taken 
from  one  citizen  and  given  to  another,  even  where  full  com- 
pensation is  made.'  Should  Congress  or  the  Legislature 
of  any  State  pass  an  act  giving  the  property  of  A.  to  B.,  the 
courts  would  at  once,  should  an  effort  be  made  to  enforce 
it,  declare  such  act  unconstitutional  and  void ;  yet  they  are 
practically  giving  the  property  of  one  citizen  to  another, 
and  that,  too,  without  any  compensation  whatever,  by  giving 
damages  in  excess  of  the  injury  sustained.  But  it  is  said 
that  this  is  done  as  a  punishment  in  cases  of  fraud,  malice, 

'  See  I  Bla.  Comm.  138,  139. 

*  Reeves  v.  Treasurer  of  Wood  County,  8  Ohio  St.  333 ;  Cooper  v.  Wil- 
liams, 5  Ohio,  393;  Nesbitt  v.  Trumbo,  39  111.  110;  Osborn  v.  Hart,  24 
Wis.  90. 
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gross  negligence,  or  oppression ;  that  where  either  of  these 
elements  mingle  in  the  controversy,  the  law  permits  the  jury 
to  give  vindictive  or  exemplary  damages,  and  thus  blend 
together  the  interests  of  society  and  of  the  aggrieved  indi- 
vidual, by  giving  a  recompense  to  the  sufferer  and  punishing 
the  offender.  This  makes  the  intention  of  the  defendant 
the  material  inquiry,  and  offers  every  inducement  to  the 
introduction  of  testimony  calculated  to  prejudice  him  before 
the  jury.  In  cases  where  damages  are  allowed  for  injury  to 
the  feelings  of  the  plaintiff,  the  intention  of  the  defendant 
becomes  a  material  fact,  as  tending  to  aggravate  the  wrong ; 
but  where  this  element  does  not  enter  into  the  computation  of 
damages,  it  is  difficult  to  perceive  why  the  intention  becomes 
material.  If  a  person  has  suffered  a  legal  wrong  at  the  hands 
of  another,  the  motive  which  influenced  the  actions  com- 
plained of  is,  in  general,  of  no  importance.  It  is  an  ancient 
rule  of  the  common  law  that  a  wrong-doer  shall  be  held 
responsible  for  proximate,  and  not  for  the  remote  conse- 
quence of  his  acts.  Suppose  that  A.  is  indebted  to  B.  in  a 
large  amount,  which  is  due;  that  A.  is  able  to  pay,  but 
fails  to  do  so,  intending  thereby  to  prevent  B.  meeting  his 
engagements,  and  to  cause  his  insolvency;  that  in  conse- 
quence thereof  B.,  being  unable  to  obtain  money  to  pay  his 
debts,  is  ruined,^- does  the  intent  of  A.  become  material  in 
such  case  in  an  action  to  recover  the  amount  due  ?  Is  not 
the  measure  of  recovery  in  such  case  the  amount  of  the 
debt  which  is  due  ?  It  will  be  said  that  this  arose  from 
breach  of  contract,  and  that  punitive  damages  are  inflicted 
only  in  cases  of  tort.  But  here  the  injury  would  be  caused 
by  the  wrong,  —  the  failure  to  pay  the  money ;  and  the  act, 
although  negative  in  its  character,  would  be  nevertheless 

wilful  and  deliberate. 

Samuel  Maxwell. 

Fremont,  Neb.,  November,  1881.  , 
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OWN  BEHALF. 

At  common  law  the  accused  could  not  testify  at  his  own 
trial.  He  could,  however,  make  a  statement  to  the  jury,  by 
direction  of  the  court,  without  being  sworn,  but  he  could 
not  be  cross-examined  upon  such  statement;  and  counsel 
were  at  liberty  to  comment  on  such  a  statement  as  one 
of  the  circumstances  of  the  case.' 

Many  States,  however,  have  adopted  statutes  permitting 
the  accused  to  testify,  but  he  cannot  be  compelled  to  be- 
come a  witness.  It  is  exclusively  his  privilege  to  determine 
whether  or  not  he  will  testify  on  his  own  behalf.*  If  he 
elects  to  do  so,  he  becomes  subject  to  the  same  rules  and 
liabilities  that  are  applied  to  other  witnesses.^  In  that  event, 
however,  he  occupies  before  the  court  a  double  position. 

As  the  accused,  his  general  reputation  cannot  be  drawn 
in  question,  and  the  presumption  of  good  character  remains 
with  him. 

As  a  witness,  he  may  be  impeached  the  same  as  other 
witnesses.  On  cross-examination,  and  when  it  is  sought  to 
impeach  him  by  general  reputation,  it  often  becomes  diffi- 
cult to  adhere  to  both  these  rules,  and  this  has  given  rise  to 
a  conflict  of  opinion.  It  will  be  observed  that  while  the 
statutes  of  the  several  States  difler  somewhat  in  language 
they  are  substantially  alike  in  meaning,  and  the  differing 
opinions  arise  from  the  different  views  taken  of  the  subject- 
matter. 

The   extent  and  character  of  the   cross-examination  is 

>  Rex  V.  Rider,  8  Car.  &  P.  539;  Rex  v.  Manling,  8  Car.  &  P.  242. 

•  Ruloff  V.  The  People,  45  N.  Y.  213;  Brandon  v.  The  People,  42  N.  Y. 
265 ;  Cottners  v.  The  People,  50  N.  Y.  240 ;  The  Commonwealth  v,  Nichols, 
1 14  Mass.  285 ;  The  State  v.  Wentworth,  65  Me.  234. 

3  The  Commonwealth  v.  Morgan,  107  Mass.  199. 
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largely  within  the  discretion  of  the  trial  court,  and  hence 
a  rule  to  govern  each  case  cannot  be  easily  reached.  The 
decided  cases  are  not  in  harmony.  In  New  York  *  it  was 
held  that  the  cross-examination  may  proceed  to  all  ques- 
tions of  knowledge  concerning  the  facts,  and  the  connection 
of  the  accused  with  similar  or  other  offences,  and  that  he 
cannot  decline  to  answer  on  the  ground  that  it  puts  in  issue 
his  general  reputation.  And  it  was  held  in  The  People  v. 
Brown,"  that  while  he  cannot  decline  for  this  reason,  he  may 
claim  his  privilege  the  same  as  other  witnesses.  But  whether 
this  privilege  must  be  claimed  by  the  witness,  or  may  be 
claimed  by  his  counsel,  the  authorities  are  not  in  accord. 
In  the  case  last  cited  the  court  held,  that  while  it  should  be 
claimed  by  the  witness  in  other  cases,  and  if  refused  by  the 
court  would  not  affect  the  rights  of  the  party,  yet  when  the 
witness  is  the  party  to  the  suit,  the  privilege  may  be  claimed 
by  his  counsel,  and  the  error  will  enure  to  his  benefit  if 
denied.  In  The  State  v,  Wentworth,^  where  the  privilege 
was  claimed  by  counsel,  it  was  held  that  it  could  only  be 
claimed  by  the  party  himself. 

There  would  seem  to.  be  no  sufficient  reason  for  not 
allowing  the  privilege  when  claimed  by  counsel.  This  priv- 
ilege, however,  does  not  extend  to  the  facts  in  issue,  but 
only  to  those  matters  which  any  witness  is  privileged  from 
answering.  On  taking  the  witness-stand  the  accused  waives 
his  constitutional  right  of  immunity  from  testifying  against 
himself,  and  he  may  be  cross-examined  regarding  all  matters 
in  relation  to  the  facts  in  issue.  He  is  not  at  liberty  to  state 
a  part  and  withhold  a  part,  if  from  the  whole  facts  it  appears 
that  those  sought  are  within  his  knowledge.^ 

The  object  of  the  statute  is  not  to  protect  or  assist  crim- 
inals, but  to  promote  the  discovery  of  truth.  The  defendant 
at  his  own  request  becomes  a  witness.  He  then  subjects 
himself  to  the  perils  consequent  upon  a  cross-examination 
as  to  all  matters  pertinent  to  the  issue.     He  cannot  have 

*  In  Brandon  v.  The  People,  supra,  which  was  cited  and  approved  in 
Conners  v.  The  People,  supra.  *  72  N.  Y.  571. 

3  65  Me.  234.  4  65  Me.  234, 
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the  privilege  of  self-exonerative  testimony  without  incurring 
the  dangers  incident  to  cross-interrogation.  He  must  decide 
whether  his  cross-examination  will  be  more  detrimental  than 
his  direct  examination  will  be  beneficial  to  him,  before  he 
offers  himself  as  a  witness,  and  his  -refusal  to  submit  to  a 
full  cross-examination  within  proper  limits  is  proper  matter 
for  comment  by  counsel  and  court,  and  for  the  consideration 
of  the  jury.^ 

The  cross-examination  should,  however,  be  confined  within 
proper  limits,  and  it  would  seem  reasonable  that  the  wit- 
ness should  be  protected  from  impertinent  and  privileged 
questions,  without  being  obliged  to  answer,  or  to  decline  to 
answer,  or  to  claim  his  privilege ;  for  to  decline  or  to  claim 
the  privilege  is  often  equivalent  to  an  affirmative  answer. 

In  other  cases,  a  witness  may  answer  or  decline,  at  his 
pleasure,  and  the  refusal  of  the  court  to  grant  his  claim  can- 
not be  taken  advantage  of  by  the  opposing  party  to  the  suit, 
as  it  is  not  a  matter  in  which  he  is  concerned ;  but  when  the 
witness  is  himself  the  party,  greater  caution  should  be  ob- 
served. Especially  ought  this  protection  to  be  afforded  to 
persons  on  trial  for  criminal  offences.  They  are  often,  by  a 
species  of  moral  compulsion,  forced  upon  the  stand,  and  be- 
ing there,  are  obliged  to  run  the  gauntlet  of  their  whole 
lives,  and  every  immorality,  vice,  or  crime  of  which  they 
may  have  been  guilty,  or  have  been  suspected  of  being 
guilty,  is  brought  out,  ostensibly  to  affect  their  credibility, 
but  practically  is  used  to  produce  a  conviction  for  the  par- 
ticular offence  on  trial,  upon  evidence  which  otherwise  would 
be  deemed  insufficient.  Such  a  result  is  manifestly  unjust, 
and  every  protection  should  be  afforded  against  it,  both  in 
the  cross-examination  and  impeachment,  by  proof  of  repu- 
tation. 

The  accused  cannot  be  required  to  disclose  confidential 
communications  made  to  his  counsel.  It  was,  however,  held 
in  Woden  v.  Henshaw,'  that  they  were  not  privileged,  and 
that  he  is  obliged  to  answer.     It  is  difficult  to  discover  a 

«  The  State  v.  Obcr,  52  N.  H.  495;  Cooley's  Const  Lim.  (3d  ed.)  317. 
*  loi  Mass.  200. 
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reason  for  departing  from  the  established  rule,  and  the 
weight  of  authority  favors  the  rule  above  stated ; '  and  that 
case  is  practically  overruled  in  Montgomery  v.  Pickering. 

The  credibility  of  the  witness  may  be  impeached  by  proof 
of  general  reputation.*- 

In  The  State  v.  Clinton,  it  was  held  that  the  inquiry  may 
extend  to  the  general  character  for  "truth  and  veracity, 
honesty,  chastity,  and  morality."  In  Fletcher  v.  The  State, 
it  was  held  that  the  inquiry  should  extend  no  further  than 
reputation  for  truth  and  veracity.  It  may  be  doubted  if  it 
is  proper  to  extend  the  inquiry  beyond  the  latter,  as  other- 
wise it  would  be  frequently  resorted  to  for  the  purpose  of 
putting  before  the  jury  the  character  of  the  accused,  and 
thus  to  overthrow  the  presumption  of  good  character,  and  in 
effect  to  abrogate  the  rule  that  his  character  shall  not  be  put 
in  issue  by  the  prosecution.  What  has  been  said  regarding 
the  cross-examination  will  apply  equally  well  to  impeach- 
ment of  the  accused  by  this  method. 

In  most  of  the  statutes  it  is  expressly  provided  that  the 
omission  to  testify  shall  not  subject  the  accused  to  un&v- 
orable  comment,  and  that  the  jury  can  draw  no  adverse  in- 
ference from  it.  One  can  readily  see  that  if  the  jury  are 
ignorarit  of  the  right  of  the  accused  to  testify,  the  statute 
would  be  effective,  in  that  it  would  restrain  the  court  and 
counsel  from  unfavorable  comment ;  but  if  the  jury  knows 
that  the  accused  is  privileged  to  testify,  but  chooses  to 
remain  silent,  it  will  naturally  bias  th^ir  considerations,  al- 
though they  may  not  intend  it  shall  do  so.  Belief  is  con- 
trolled by  principles  more  potent  in  their  influence  than 
artificial  rules.  The  transactions  of  daily  life  atre  glided  by 
our  knowledge  of  persons  and  things,  and  important  trans- 
actions are  founded  upon  such  evidence.  Among  others  is 
this,  that  if  one  is  deeply  interested  in  what  is  transpiring, 
and  can  offer  any  suggestion  or  throw  any  light  upon  it 

*  Montgomery  v.  Pickering,  Ii6  Mass.  aa7;  Brandon  v.  Brandon,  39  How. 
Pr.  193;  Barker  v,  Kuhn,  38  Iowa,  395. 

*  The  State  v.  Clinton,  67  Mo.  380;  Brandon  v.  The  People,  43  N.  Y. 
285;  Fletcher  v.  The  State,  49  Ind.  124. 


PERSONS  AS  WITNESSES  IN  THEIR  OWN  BEHALF.  68/ 

which  will  favor  his  own  interest,  he  will  not  sit  by  in  silence. 
But  when  this  prohibition  exists,  it  is  error  for  the  counsel 
to  allude  to  it,  or  the  court  to  comment  upon  it' 

But  where  the  statute  is  silent  upon  the  subject,  it  has  been 
held  a  proper  subject  for  the  consideration  of  the  jury 
and  comment  of  court  and  counsel.'  This  opinion  was 
placed  upon  the  ground  that  it  was  a  fact  that  already  ex- 
isted, and  that  the  court  was  not  called  upon  to  rule  con- 
cerning it,  but  simply  called  attention  to  the  existence  of 
such  fact  The  jury  could  not  avoid  knowing  that  it  existed, 
whether  the  court  referred  to  it  or  remained  silent 

The  ruling  may,  with  propriety,  be  doubted.  The  Con- 
stitution expressly  provides  that  the  accused  shall  not  be 
compelled  to  give  evidence  against  himself;  and  if  he  choose 
to  remain  silent,  although  the  jury  may  not  be  able  to  en- 
tirely overlook  it,  yet  undue  prominence  should  not  be 
given  it  by  court  or  counsel.  He  may  be  willing  to  nar-  * 
rate  his  connection  with  the  offence  on  trial,  and  yet  have  a 
valid  reason  for  not  offering  himself  as  a  witness.  If  such 
silence  may  be  held  by  court  or  counsel  to  imply  guilt,  the 
constitutional  provision  would  be  abrogated:  the  accused 
would  thus  become  an  unwilling  witness,  and  compelled  to 
give 'evidence  against  himself.  It  was  said  in  the  case  last 
referred  to,  that  *'  if  there  is  any  injustice  in  it,  it  lies  in  the 
statute  allowing  the  accused  to  testify."  This  is  unquestion- 
ably true ;  but  in  so  far  as  it  is  permissive  only,  and  as  it  leaves 
with  the  accused  the  option  to  accept  or  reject  the  privilege 
accorded  by  it,  no  one  can  complain.  When,  however,  it 
is  used  as  a  means  of  compulsion,  it  certaintly  becomes  un- 
constitutional. Apparently  the  object  of  the  Legislature  in 
adopting  these  statutes  was  to  promote  the  discovery  of 
truth;  yet,  upon  the  whole,  it  is  a  question  whether  the 
statute  is  not  more  detrimental  than  beneficial  to  the  ac- 
cused, and,  like  many  other  innovations  upon  established 
rules,  of  an  effect  contrary  to  that  which  was  intended. 

V.  The  People,  56  N.  Y.  315;  Long  v.  The  State,  56  Ind.  182. 


*  The  Bute  v,  Lawrence,  57  Me.  574. 
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In  weighing  the  testimony  of  the  accused,  the  jury  may 
and  will  take  into  consideration  his  deportment  while  testi- 
fying, and  any  interest  he  may  have  in  the  result  of  the  suit^ 
and  give  it  such  weight  as  they* deem  it  worthy  of,  in  the 
light  of  all  the  facts  and  circumstances ;  or  they  may  reject 
it  entirely,  there  being  no  different  rule  in  this  regard  than 
in  case  of  other  witnesses/  It  is  error  for  the  court  to  in- 
struct the  jury  that  "one  interested  will  not  usually  be  as 
honest  and  candid  as  one  not  so."  "  It  will  be  observed  that 
whatever  is  a  proper  subject  for  the  consideration  of  the 
jury,  is  equally  so  for  the  comment  of  court  and  counsel. 
Therefore  the  accused  cannot  be  made  a  witness  against 
his  wish,  either  directly  or  indirectly;  and  when  he  offers 
himself  as  such,  he  is  bound  to  answer  all  proper  questions, 
although  these  may  tend  to  prove  him  guilty,  and  he  is  sub- 
ject to  the  same  rules  on  cross-examination  as  other  wit- 
'  nesses ;  he  may  be  impeached  in  the  same  way,  and  like 
them  may  claim  his  privileges,  except  as  to  facts  in  issue, 
and  the  testimony  given  by  him  is  to  be  weighed  by  the 
same  rules. 

James  A.  Kellogg. 

NiLEs,  Michigan. 

»  Bowers  v.  The  People,  74  III.  418;  Otmer  v.  The  People,  76  III  149 
Creed  v.  The  People,  81  111.  565;  Bulwer  v.  The  People,  95  III.  394* 
"  Veatch  v.  The  State,  56  Ind.  584. 
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The  law  is,  or  should  be,  a  thing  of  life  and  growth  —  as 
much  so  as  a  plant  or  tree.  For  this  reason  it  may  be  well 
occasionally  to  consider  the  law  as  it  should  be,  rather  than 
as  it  is. 

It  is  the  design  of  this  article  to  £V(lvance  some  ideas  upon 
a  topic  which  is  just  now  receiving  general  attention,  and 
concerning  w^ich  the  present  state  of  the  law  is  the  occasion 
of  some  dissatisfaction  both  within  as  well  as  outside  of  the 
legal  profession.  This  is  done  not  as  an  expression  of  the 
settled  views  of  any  particular  individual,  but  as  a  means  of 
exciting  that  inquiry  which  should  precede  any  growth  or 
change  in  the  body  or  branches  of  the  law. 

Society  is  an  organization  composed  of  individuals  whose 
moral  and  mental  condition  more  or  less  closely  approxi- 
mates an  ideal  standard  of  perfect  soundness  which  has  no 
actual  existence. 

That  degree  of  approximation  which  is  found  in  people 
generally  is  called  "sanity;"  while  the  term  "insanity"  is 
applied  to  those  degrees  which  are  more  remote.  The  con- 
ditions indicated  by  these  terms  fade  into  each  other  by 
imperceptible  degrees.  That  the  difference  between  them 
is  not  one  of  degree  rather  than  of  kind  is  by  no  means 
clear.  We  certainly  have  no  practical  test  by  which  to 
determine  with  certainty  on  which  side  the  line  any  given 
case  falls.     There  is  no  clearly  marked  line  between  them. 

Isolated  acts  of  those  whose  sanity  is  never  questioned 
often  exhibit  every  essential  element  of  insanity.  Because 
of  this  element  of  unsoundness  in  human  nature,  there  is  a 
tendency  and  liability  on  the  part  of  each  individual  to  per- 
form acts  injurious  to  others.  This  tendency  is  at  the  mini- 
mum  in  those  whose  mental  and  moral  condition  most  closely 
approximates  the  ideal  standard  of  perfection.     Were  this 
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ideal  standard  realized,  there  would  be  no  occasion  for  crim- 
inal law.  This  tendency  steadily  increases  as  the  approxima- 
tion to  this  ideal  standard  becomes  more  remote.  To  protect 
its  members  from  the  effect  of  this  injurious  tendency  is  one 
of  the  foremost  duties  of  society. 

How  shall  this  be  done  ? 

An  analysis  of  the  genesis  of  action  suggests  an  answer  to 
this  question. 

Prior  to  the  performance  of  each  act  the  mind  deliberates. 
The  motives  for  and  against  are  marshalled,  weighed,  and 
compared.  Through  the  imagination  the  mind  realizes  by 
anticipation  all  supposed  consequences  which  seem  desir- 
able, as  well  as  those  which  do  not.  The  mifid  withdraws 
from  all  else,  and  is  fully  conscious  of,  while  it  compares, 
the  relative  moving  power  of  these  two  sets  of  contrary 
motives.  Sooner  or  later  this  process  results  in  a  con- 
sciousness that  the  proposed  act  is  more  desirable  than 
undesirable.  The  mind  is  then  "  made  up,"  and  the  pro- 
posed act  becomes  action.  This  was  simply  because  the 
motives  which  inclined  to  the  performance  of  the  act,  when 
all  taken  together,  seemed  to  outweigh  those  which  tended 
in  a  contrary  direction. 

This  fact  furnishes  the  clue  to  the  philosophy  of  penal 
law.  Because  of  this  vital  connection  between  acts  and 
motives,  society  seeks  to  influence  men's  acts  through  the 
media  of  motive.  It  interferes  with  the  mental  process 
which  precedes  action.  It  intrudes  itself  upon  the  plane 
of  mental  action  and  feeling  at  the  precise  instant  when 
motives  are  being  marshalled,  weighed,  and  compared.  It 
places  in  the  oscillating  balance  a  new  and  powerful  motive, 
and  adds  another  to  the  number  of  those  which  already  tend 
to  make  the  forbidden  act  seem  undesirable.  It  does  this 
by  attaching  an  undesirable  consequence  in  the  nature  of  a 
penalty  as  an  inseparable  adjunct  of  each  forbidden  act,  so 
that  throughout  the  deliberation,  and  at  the  supreme  moment 
of  choice,  there  shall  be  a  steady  consciousness  of  the  pres- 
ence and  power  of  a  new  motive  swelling  the  total  of  those 
>vhich  tend  to  prevent  the  commission  of  the  act. 


INSANITY   AS   A   DEFENCE.  69 1 

From  this  view  of  penal  law  certain  conclusions  follow : 

The  infliction  of  penalties  should  follow  the  criminal  act 
with  all  possible  certainty  and  celerity. 

If  the  penalty  of  the  law  followed  upon  the  heels  of  its 
violation  as  swiftly  and  surely  as  pain  follows  burning,  none 
but  the  insane  would  commit  crime,  and  but  very  few  of  that 
class  would  be  insane  enough  to  do  so. 

The  nature  and  degree  of  insanity,  rather  than  the  mere 
fact,  should  be  the  test  of  punishability. 

All  capable  of  clearly  perceiving  the  penalty  as  an  insep- 
arable and  undesirable  adjunct  of  the  act,  whose  acts  are 
preceded  by  the  mental  process  above  described,  should  be 
deemed  punishable,  whether  sane  or  insane. 

It  is  manifestly  desirable  that  the  operation  of  penal  laws 
should  extend  over  the  greatest  number.  For  this  reason 
the  law  selects  as  its  basis  the  more  powerful  elements  in 
human  nature,  and  such  as  are  least  likely  to  be  materially 
affected  by  any  disturbing  influence.  Love  of  life,  a  desire 
for  freedom  from  personal  restraint,  are  of  this  class,  and 
these  are  the  motives  which  the  criminal  law  chiefly  invokes 
to  aid  in  the  prevention  of  crime.  Mental  disturbance  must 
have  reached  an  extreme  point  indeed  before  their  influence 
ceases  to  be  powerfully  felt.  Until  such  point  is  reached 
the  case  is  still  within  the  reason  of  the  law,  and  the  perpe- 
trator a  proper  subject  for  punishment. 

Take,  for  example,  the  case  of  Guiteau  as  reported  in  the 
newspapers.  His  recognition  of  the  danger  of  death  at  the 
hands  of  the  mob,  as  a  consequence  of  his  act,  together 
with  his  strong  desire  for  life,  clearly  tend  to  show  that  he 
is  a  proper  subject  for  punishment.  In  all  probability  his 
knowledge  of  the  practical  workings  of  the  present  law 
of  insanity,  and  the  consequent  uncertainty  of  punishment, 
was  the  very  factor  which  reduced  the  total  of  influences 
against  the  act  to  that  degree  which  rendered  the  act  pos- 
sible. If  some  other  Guiteau  had  recently  suflered  the 
extreme  penalty  of  the  law,  would  not  such  fact  at  least 
have  tended  to  restrain  this  Guiteau  ?  If  the  uncertainty  of 
punishment  weakened  thode  restraining  influences  at  all  in 
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this  case,  is  not  society  entitled  to  the  added  safeguard 
which  the  removal  of  that  uncertainty  would  afford  against 
some  future  Guiteau  ? 

Upon  the  theory  here  suggested  the  administration  of 
justice  in  criminal  cases  should  not  be  embarrassed  by  any 
questions  as  to  moral  accountability  or  responsibility.  An 
utter  unconsciousness  of  moral  distinctions  may  be  coupled 
with  a  love  of  life  not  less  ardent  than  exists  in  those  whose 
sanity  is  never  questioned. 

There  is  the  stronger  reason  why  society  should  bring  to 
bear  the  full  force  of  influences  which  can  be  felt  upon 
those  who  are  beyond  the  reach  of  ordinary  restraints. 

Suppose  Guiteau  did  believe  himself  divinely  commis- 
sioned to  kill  the  President ;  yet,  if  he  loved  life  for  himself, 
would  not  the  certainty  of  death  as  a  consequence  have 
been  a  powerful  influence  tending  to  prevent  the  act,  not- 
withstanding the  supposed  divine  command?  Does  not 
every  day's  observation,  if  not  experience,  demonstrate  that 
ordinary  motives  which  influence  men  are  strong  enough  to 
outweigh  even  the  commands  of  God,  actual  or  supposed? 

If  dogs  were  placed  in  charge  of  a  keeper,  he  would  con- 
trol them  by  attaching  unpleasant  consequences  to  forbidden 
acts,  and  this  he  would  do  unembarrassed  by  any  doubts  as 
to  their  ability  to  discern  good  from  evil. 

So,  also,  if  such  keeper  had  charge  of  an  asylum  filled 
with  Guiteaus,  he  would  control  them  in  the  same  way, 
provided  he  found  them  so  far  sane  enough  to  perceive  the 
undesirable  character  of  the  penalty,  as  well  as  its  insepara- 
bleness  from  the  forbidden  act.  Is  it  unreasonable  to  con- 
trol the  Guiteaus  who  are  at  large  in  any  different  manner? 

Suppose  one  of  this  class  should  honestly  mistake  his 
crime  for  a  virtue,  and  be  utterly  unable  to  understand  why 
reward  should  not  follow  instead  of  punishment,  —  should 
that  make  any  difference  ? 

The  motive  for  not  swallowing  poison  is  not  less  powerful 
because  of  the  inability  to  understand  why  death  should 
follow.     It  is  the  ability  to  perceive  the  unpleasant  conse- 
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quence  as  a  /act,  rather  than  the  ability  to  understand  it, 
which  constitutes  the  test. 

Whoever  is  able  to  clearly  perceive  and  understand  that 
matters  are  so  arranged  in  fact  that  certain  penalties  are 
inseparable  from  certain  acts,  ought  to  be  considered  pun- 
ishable.    Whether  such  consequence  be  in  the  very  consti- 
tution of  nature,  or  made  such  by  law,  is  wholly  immaterial. 
As  before  observed,  the  necessity  for  penal  law  is  at  its 
fninitnum  with  those  whose  mental  and  moral  condition  most 
closely  approximates  the  ideal  standard  of  perfect  sound- 
ness.    This  necessity  steadily  increases  until  it  reaches  its 
fnaxintum  with  those  who  are  just  barely  within  the  punish- 
able class.     But  at  this  point,  when  the  necessity  for  restraint 
is  greatest,  the  mental  process  described  is  least  complete ; 
the  mind  is  least  able  to  perceive  what  are  and  what  are  not 
the  probable  consequences  of  the  proposed  act,  and  least 
able  to  fully  realize  the  undesirable  character  of  the  penalty. 
For  this  reason,  if  to  restrain  through  motives  were  the  sole 
ground  for  penal  laws,  it  would  follow  that  there  is  least 
reason  for  penal  law  at  the  very  point  where  the  necessity 
for  protection  is  greatest     But  there  is  another  ground  on 
which  penal  laws  are  based,  and  that  is  the  actual  physical 
restraint  of  those  who  have  shown  themselves  capable  of 
committing  injurious  acts. 

These  two  considerations  exist  with  inversely  varying  force 
in  each  particular  case.  The  instant  mental  disorder  reaches 
that  point  where  the  mind  is  incapable  of  the  mental  process 
described,  the  first  becomes  imperceptible,  while  the  second 
becomes  amply  sufficient  to  justify  the  infliction  of  the  pen- 
alty as  a  means  of  actual  restraint.  Upon  one  or  the  other 
of  these  two  grounds,  whoever  does  hurtful  acts  should  be 
confined,  regardless  of  the  question  of  sanity.  It  is  by  no 
means  sure  that  this  question  might  not  to  a  great  extent 
be  transferred  from  juries  to  those  in  charge  of  places  of 
confinement,  in  determining  the  place  and  nature  of  the 
confinement. 

Penal  law  looks  to  the  future  and  not  to  the  past  for  its 
reason.     It  inflicts  penalties  as  a  means  of  preventing  future 
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injuries,  rather  than  by  way  of  revenge,  or  compensation  for 
past  injuries. 

The  right  to  punish  upon  these  last  grounds  depends 
upon  the  existence  of  facts  which  earthly  courts  are  pow- 
erless to  determine.  For  aught  any  of  us  know,  and  as 
many  believe,  man's  acts  and  volitions  are  as  utterly  beyond 
his  control  as  are  the  most  distant  operations  of  nature. 
Society  finds  ample  and  sufficient  reasons  for  penal  law 
without  waiting  for  the  solution  of  problems  which  in  the 
very  nature  of  things  must  remain  unsolved. 

Punishment  upon  those  grounds  may  be  proper  enough  in 
the  tribunal  of  the  hereafter,  which,  radically  unlike  those 
which  the  l^w  creates,  will  look  solely  to  the  past  and  inflict 
perhaps  an  eternity  of  penalty  by  way  of  vengeance  and  retri- 
bution, without  thought,  so  far  as  we  are  informed,  of  making 
any  being  either  safer,  better,  or  happier. 

There  is  a  natural  feeling  of  man's  right  to  exemption 
from  suffering,  except  such  as  is  perceived  to  be  the  result 
of  his  own  wrongful  acts.  When  this  right  is  violated  there 
instantly  arises  a  sense  of  injustice  done,  together  with  a 
feeling  that  whatever  caused  the  suffering  should  be  sub- 
jected  to  a  like  suffering,  as  well  as  a  desire  to  see  such 
result  accomplished.  These  feelings  are  closely  allied  to,  if 
not  modified  forms  of  anger  and  revenge.  Such  result  once 
accomplished,  this  sense  of  justice  is  nominally  satisfied, 
though  never  wholly,  perhaps,  since  the  original  injury  is 
none  the  less  perceived  to  have  been  unjust.  These  are 
constant  elements  in  human  nature,  and  subserve  useful 
ends.  They  are  a  kind  of  provisional  means  for  the  pro- 
tection of  individuals,  prior  to  the  advent  of  law.  They 
also  perform  the  same  function  where  the  law  is  inoperative. 
They  are  complementary,  each  to  the  other.  But  does  it 
follow  that  when  the  law  does  come,  it  should  be  grounded 
upon  these  elements  in  human  nature,  or  look  to  them 
for  the  reasons  of  its  existence?  As  mental  development 
progresses,  man  gradually  learns  that  these  primary  feel- 
ings, however  necessary  their  function,  are  not  always  to  be 
trusted.     He  perceives  that  suffering  is  inwrought  into  the 
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very  constitution  of  his  nature.  Partially,  at  least,  he  ceases 
to  feel  any  sense  of  injustice  either  in  witnessing  or  expe- 
riencing suffering ;  or,  if  otherwise,  such  feelings  are  impul- 
sive, and  speedily  disappear  in  the  light  of  reflection.  He 
now  learns  that  what  were  seeming  causes,  were  only  seem- 
ing, and  he  no  longer  wreaks  his  vengeance  upon  the  inani- 
mate objects  which  occasion  injury. 

JBven  in  human  actions,  and  the  motives  which  precede 
them,  he  is  not  sure  he  sees  aught  save  the  successive  links 
in  an  endless  chain,  each  in  turn  the  necessary  product  of 
all  that  went  before.  Because  of  this  unreliability  and  un- 
certainty, the  law  should  not  be  based  upon  impulses  and 
feelings  or  look  to  them  for  its  reasons.  To  do  so  presup- 
poses the  existence  of  a  state  of  affairs  always  difficult,  if 
not  impossible  to  prove. 

The  judge,  in  passing  sentence,  may  feel  the  full  force 
of  these  natural  feelings  and  impulses,  and  yet  reason  and 
reflection  lead  him  to  distrust  and  ignore  them.  He  may 
be  wholly  in  doubt  whether  the  accused  were  the  master 
or  the  tool  of  the  circumstances  which  formed  a  part  of 
the  act. 

This  would  be  no  reason  why  sentence  should  not  be 
pronounced  and  carried  into  execution.  It  does,  however, 
constitute  a  reason  why  the  penalty  should  not  be  inflicted 
by  way  of  vengeance  or  retribution.  The  penalty  in  such 
a  case  may  well  be  inflicted,  so  that  in  the  future  stronger 
motives  may  influence  the  accused,  and  all  who  know  of  his 
punishment,  to  abstain  from  crime. 

To  make  vengeance  and  retribution  elements  of  penal  law 
is  needless.  Needless,  because  there  is  ample  and  suffi- 
cient reason  for  such  laws  without  them ;  needless,  because 
the  instinctive  feeling  which  demands  their  recognition  can 
be  fully  satisfied  only  hereafter,  where  penalties  are  to  be 
inflicted  exclusively  on  grounds  such  as  will  satisfy  all,  —  the 
most  forgiving  and  the  most  vindictive.  To  make  those 
elements  essential  ingredients  of  punishability  will  embar- 
rass the  administration  of  criminal  law  where  insanity  is 
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made  a  defence,  by  requiring  proof  of  facts  diiScuit,  if  not 
impossible,  to  be  determined,  and  thereby  at  least  facilitate 
the  escape  of  those  who  are  clearly  within  the  sufficient 
reason  of  the  law.  In  short,  law  belongs  to  the  dispensation 
of  reason,  not  to  that  of  impulse. 

If  men   are  to   be   executed  judicially,  reason  and  not 
revenge  should  wield  the  axe. 

L.  W.  Keplinger. 
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I.  In  the  early  history  of  Christianity,  to  distinguish  them- 
selves from  the  heathen,  who  superstitiously  observed  their 
dies  fasti  et  nefasti,  justice  was  administered  on  all  days 
alike  —  Sunday  and  every  other  day.  But  after  the  Church 
became  dominant,  "  it  interposed  and  exempted  certain  holy 
seasons  from  being  profaned  by  the  tumult  of  forensic  liti- 
gations." "All  Sundays,  and  some  particular  festivals,  as 
the  days  of  the  Purification,  Ascension,  and  some  others, 
were  included  in  the  same  prohibition;  which  was  estab- 
lished by  a  canon  of  the  church,  a.  d.  517,  and  was  fortified 
by  an  imperial  constitution  of  the  Younger  Theodosius, 
comprised  in  the  Theodosian  Code."  * 

The  establishment  of  law  terms  was  with  an  eye  to  those 
canonical  prohibitions,  and  the  laws  regulating  Sunday  neces- 
sarily flowed  from  them.  The  canon  was,  '*  NuUus  episco- 
pus  vel  infra  positus  die  dominico  causas  judicare  praesu- 
mat."  And  it  has  been  held  that  it  applied  merely  to 
judicial  acts,  and  not  to  ministerial  acts.' .  But  the  laws  of 
King  Athelstan  forbade  all  merchandizing  on  the  Lord's 
Day,  under  very  severe  penalties.  And  by  the  statute  27 
Hen.  VI.,  c.  5,  no  fair  or  market  shall  be  held  on  the  prin- 
cipal festivals,  Good  Friday,  or  any  Sunday  (except  the  four 
Sundays  in  harvest),  on  pain  of  forfeiting  the  goods  exposed 
to  sale.  And  since,  by  the  statute  i  Car.  I.,  c.  I,  no  person 
shall  assemble  out  of  their  own  parishes  for  any  sport  what- 
soever upon  this  day ;  nor  in  their  parishes  shall  use  any 
bull  or  bear-baiting,  interludes,  plays,  or  other  unlawful 
exercises  or  pastimes,  on  pain  that  every  offender  shall  pay 
3s.  4d.  to  the  poor.  This  statute  does  not  prohibit,  but 
rather  impliedly  allows  any  innocent  recreation  or  amuse- 

'  3  Bla.  Comm.  276.  *  Mackalley's  Case,  9  Coke,  67. 
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ment,  within  their  respective  parishes,  even  on  the  Lord's 
Day,  after  divine  service  is  over.  But  by  statute  29  Car. 
II.,  c.  7,  no  person  is  allowed  to  work  on  the  Lord's  Day, 
or  use  any  boat  or  barge,  or  expose  any  goods  for  sale, 
except  meat  in  public  houses,  milk  at  certain  hours,  and 
works  of  necessity  or  charity,  on  forfeiture  of  five  shillings. 
"  Nor  shall  any  drover,  carrier,  or  the  like,  travel  upon  that 
day,  under  pain  of  twenty  shillings."  ' 

2.  Under  this  statute  of  29  Car.  II.,  c.  7,  most  of  the 
recent  English  decisions  have  been  rendered.  This  statute 
prohibits  work  of  a  man's  ordinary  calling  on  Sunday. 
Hence  a  man  may  buy,  or  sell,  or  work,  if  not  in  his  ordi- 
nary calling;  and  a  sale  on  Sunday,  not  in  the  ordinary 
calling  of  the  vendor,  is  not  void  so  as  to  disable  the  vendor 
from  recovering  the  price." 

3.  The  statutes  of  most  of  the  States  prohibit  works  other 
than  of  "  necessity  and  mercy,"  or  "  necessity  and  charity,"  ^ 
and  under  them  all  contracts  of  sale  made  on  Sunday  are 
void.  But,  under  the  Kansas  statute  prohibiting  labor  ovl 
Sunday,  a  contract  to  sell  cattle  is  valid,  or  a  contract  for 
labor  to  be  performed  not  on  Sunday,  is  valid,  though  such 
contracts  be  made  on  Sunday.^ 

In  Birks  v.  French,  the  testimony  seemed  to  indicate  that 
the  sale  was  not  finally  consummated  on  Sunday,  but  the 
court  thought  the  question  entirely  immaterial,  as  contracts 
of  sale,  though  made  on  Sunday,  were  valid.  Whether 
such  contracts  are  void  at  common  law  or  only  by  statute 
came  before  the  court  in  Morgan  v.  Richards ; '  and  Judge 
Rush  intimated  that  a  contract  made  on  Sunday  was  void  at 

*  4  Bla.  Comm.  64. 

"  Drury  v,  Defontaine,  i  Taunt  131;  Bloxsome  v.  .Williams,  3  BaiB.  & 
Cress.  232 ;  Tennell  v,  Ridler,  5  Bam.  &  Cress.  406 ;  Smith  v.  Sparrow,  4 
Bing.  84 ;  Rex  v.  Inhabitants  of  Whitnash,  7  Bam.  &  Cress.  596 ;  Scarfe  v. 
Morgan,  4  Mee.  &  W.  270;  Wolton  v,  Gann,  16  Q.  B.  48;  Begbie  r.  Levi,  i 
Cromp.  &  J.  180;  Sandman  v.  Beach,  7  Bam.  &  Cress.  96;  Peate  v.  Dickers, 
I  Cromp.  M.  &  R.  422. 

3  2  Pars,  on  Con.  757,  and  notes. 

4  Johnson  v.  Bruin,  13  Kan.  529;  Birks  v,  French,  21  Kan.  238. 

5  I  Browne  (Pa.),  173. 
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common  law.  But  in  the  case  of  Kepner  v,  Keefer,'  the 
point  underwent  a  careful  examination  in  the  court,  and  the 
result  was  that  at  common  law  an  instrument  executed  on 
Sunday  was  good,  and  that  its  invalidity  was  a  consequence 
of  the  provisions  of  the  act  of  Assembly  of  April  22,  1794. 
In  consequence,  it  was  held  in  Fox  v,  Mensch,"  that  "  a  bond 
executed  on  Sunday  is  not  void  at  common  law,  but  by 
reason  of  the  statute ;  the  fact,  therefore,  must  be  specially 
pleaded,  or  notice  given  of  it ;  it  cannot  be  taken  advantage 
of  under  the  plea  of  non  est  factum"  And  it  has  been  so 
held  elsewhere.3 

In  none  of  the  statutes,  it  is  believed,  are  contracts  other 
than  of  necessity  and  charity  declared  void,  but  work  pro- 
hibited under  a  penalty. 

4.  Unquestionably,  if  contract  be  forbidden  by  law,  a  man 
making  such  a  contract  cannot  expect  the  law  to  enforce  it. 
So,  sales  on  Sunday  are  void ;  also  note  made  on  Sunday, 
given  and  received  as  consideration  for  articles  purchased  on 
that  day,  is  void.* 

In  Geer  v.  Putnam,'  the  court  sustained  a  demurrer  to  a 
plea  that  the  note  declared  on,  being  made  on  the  Lord's 
Day,  was  void.  But  in  Robeson  v.  French  ^  it  was  said,  with 
regard  to  Geer  v,  Putnam,  that  the  grounds  on  which  the 
case  was  decided  were  very  imperfectly  reported.  It  is 
manifest  however,  say  the  court,  that  the  "  exception  of  the 
statute  was  not  negatived,  nor  was  it  averred  that  the  note 
was  made  between  sunrise  and  sunset,  so  that  the  plea  was 
clearly  insufficient."  And  in  Potter  v.  Greely,'  a  bond  made 
on  Sunday,  and  not  a  work  of  necessity,  charity,  or  mercy, 
held  void.  So  it  has  been  held  in  Connecticut,  where  act 
prohibited  any  secular  business,  work,  or  labor.^    And  in 

'  6  WatU,  231.  '  3  Watts  &  S.  446. 

3  Stapleton,  Admrx.,  v.  Reynolds  et  al.,  3  Cent.  L.  J.  667 ;  5  Am.  L.  Rec 


4  Towle  V,  Larrabee,  26  Me.  464 ;  Hilton  v.  Houghton,  35  Me.  143 ;  Nason 
V.  Dinsmore,  34  Me.  391 ;  The  State  v,  Suhur,  33  Me.  539 ;  Allen  v.  Den- 
ning* 14  N.  H.  133;  Lyon  v.  Strong,  6  Vt.  379;  Adams  v.  Gay,  19  Vt  358. 

s   10  Mass.  312.  ^  12  Mete  24.  7  13  Mete.  284. 

8  Wight  V.  Geer,  i  Root,  474;  Northrup  v.  Foot,  14  Wend.  248. 
VOL.  vn.  NO.  5  46 
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Pennsylvania,  the  act  prohibiting  any  worldly  employment  or 
business  whatsoever  on  Sunday,  works* of  necessity  and 
charity  only  excepted.'  And  in  Alabama,  under  a  similar 
statute."  And  in  Michigan,  under  statute  which  prohibits 
"  any  manner  of  labor,  business,  or  work,"  except,  etc.3  And 
in  Indiana,  under  statute  forbidding  common  labor/ 

In  Kentucky,  where  statute  prohibits  any  work  or  business, 
unless  the  ordinary  household  offices  of  daily  necessity  or 
other  work  of  necessity  or  charity,  the  court  say  that  "the 
mere  execution  and  delivery  of  a  note,  or  its  mere  accept- 
ance, on  Sunday,"  they  are  not  prepared  to  hold,  "  is  labor- 
ing in  any  trade  or  calling,  unless  it  be  a  part  of  some  other 
transaction  done  also  on  Sunday,  which  may  be  regarded  as 
labor  in  some  trade  or  calling.  And  if  the  mere  execution 
and  delivery  of  a  note  could  be  deemed  such  labor,  we  are 
satisfied  that  its  mere  acceptance  could  not,  and  the  person 
accepting  it  would  not  be  involved  in  any  consequence  of  a 
breach  of  the  law  by  the  other  unless  he  knew  that  the  note 
had  been  made  as  well  as  delivered  on  Sunday.'  But  in 
Slade  V.  Arnold  ^  it  was  held  that  all  contracts  having  for 
their  consideration,  or  any  part  of  it,  the  performance  of 
work  or  labor  on  Sunday,  are  void."  And  in  Murphy  v, 
Simpson,^  "  swapping  horses  on  the  Sabbath  day  is  a  viola- 
tion of  the  statute,  and  no  contract  arising  out  of  it  is 
enforceable. 

In  Georgia,  under  a  statute  similar  to  the  English  statute, 

'  Morgan  v,  Richards,  i  Browne  (Pa.),  171 ;  Kepner  v.  Keefer,  6  Watts, 
231 ;  Fox  V.  Mensch,  3  Watts  &  S.  444;  The  Commonwealth  v,  Kendig,  2 
Pa.  St  448 ;  BerriU  v.  Smith,  2  Miles,  402 ;  Johnston  v.  The  Commonwealth, 
22  Pa.  St.  102. 

3  O'Donnell  v.  Sweeney,  5  Ala.  467;  Shippey  v,  Eastwood,  9  Ala.  19$; 
Dodson  V,  Harris,  10  Ala.  566;  Butler  v.  Lee,  11  Ala.  885;  Saltmarsh  v. 
Tuthill,  13  Ala.  390;  Rainey  v.  Capps,  22  Ala.  288. 

3  Adams  v.  Harrell,  2  Doug.  73. 

^  Bosley  v,  McAllister,  13  Ind.  565 ;  Reynolds  v.  Stevenson,  4  Ind.  619 
(the  latter  case  holding  that  "  the  making  of  a  promissory  note  on  Smiday 
is  common  labor,  within  the  meaning  of  the  statute").  But  see  Birks  v. 
French,  21  Kan.  238  {supra). 

5  Ray  V.  Cattell,  12  B.  Mon.  532. 

*  14  B.  Mon.  287.  7  14  B.  Mon.  419. 
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a  note  given  otherwise  than  in  the  exercise  of  the  "  ordinary 
callings  "  of  the  parties  is  not  void.^ 

In  Maine,  a  promissory  note  given  on  Sunday  is  void ; ' 
so  in  New  Hampshire,^  and  so  in  Wisconsin.*  One  pro- 
curing an  indorsement  to  himself  on  Sunday  cannot  sue 
upon  the  note.^  If  given  for  an  antecedent's  debt,  a  note 
is  valid  and  binding,  though  given  on  Sunday.^  The  court 
say :  ''A  considerable  difference  of  opinion  has  prevailed  in 
England  relative  to  the  proper  construction  of  the  British 
statute,  and  in  this  country  the  decisions  upon  similar  enact- 
ments are  not  uniform.  Our  opinion  is  that  the  object  of 
the  statute  will  not  be  promoted  by  allowing  this  defence. 
We  do  not  understand  the  act  as  applying  to  a  case  of  this 
kind." 

But  in  Massachusetts,  it  was  held  that  if  "A.,  the  holder 
of  an  over-due  promissory  note  signed  by  C,  requested  B. 
to  see  his  debtor  and  collect  the  note  or  get  a  new  note  for 
it.     B.,  who  acted  in  the  matter  gratuitously,  took  from  C. 
on  the  Lord's  Day  a  new  note  dated  on  a  secular  day,  pay- 
able on  demand  to  A.'s  order,  and  gave  the  old  note  to  C, 
and  afterwards  delivered  the  new  note  to  A.,  who  indorsed 
it  to  D.     Neither  A.  nor  D.  knew  the  note  was  delivered  to 
B.  on  the  Lord's  Day,  and  C,  in  so  delivering  it,  intended 
to  defraud  A.     Held,  that  in  an  action  by  A.  on  the  note 
against  C,  the  defence  of  illegality  would  have  been  open, 
and  that  under  the  General  Statutes  ^  the  same  defence  was 
open  in  an  action  by  the  indorsee,  and  that  C.'s  intention  was 
immaterial."'    So,  in   Moseley  v.  Hatch,'  where  an  agent 
accepts  a  guaranty  on  the  Lord's  Day,  it  is  void.     And  in 
Clapp  V,  Hale,'^  part  payment  on  Sunday  does  not  take  note 
out  of  the  Statute  of  Limitations. 

In  Cranson  v.  Goss,"  however,  it  was  held  that  "  one  who 

'  Sanders  v,  Johnson,  29  Ga.  526.  ^  Kaufman  v,  Hamm,  30  Mo.  387. 

'  Pope  V,  Linn,  50  Me.  83.  7  Chap.  53,  sect  10. 

3  AUen  V.  Denning,  14  N.  H.  133.  ^  Stevens  v.  Wood,  127  Mass.  123. 

4  Hill  V,  Sherwood,  3  Wis.  343.  9  108  Mass.  517. 
s  Benson  v.  Drake,  55  Me.  555.  '^  112  Mass.  368. 

"  107  Mass.  439. 
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takes  a  promissory  note,  bearing  date  of  a  secubr  day, 
before  maturity,  in  good  faith  and  for  a  valuable  considera- 
tion, may  maintain  an  action  thereon  against  the  maker, 
although  the  note  was  in  fact  so  made  on  the  Lord's  Day; 
and  no  action  could  be  maintained  on  it  by  the  original 
payee." ' 

A  loan  of  money  on  Sunday  is  void.* 

Other  contracts  entered  into  on  Sunday  are  also,  as  has 
been  seen,  void.  Thus,  in  Kentucky,  swapping  horses  is 
void,  although  the  court,  in  Ray  v.  Cattell,^  expresses  a 
doubt  about  the  mere  giving  of  a  note  on  that  day.  Some 
doubt  has  been  expressed  whether,  although  a  sale  on  Sun- 
day was  void,  a  defendant  having  kept  the  goods  might  not 
be  liable  on  a  quantum  meruit.  This  was  so  held  in  Wil- 
liams V.  Faul.4  But  there  there  was  a  subsequent  promise 
to  pay.  "  The  defendant  kept  a  heifer  which  he  bought  of 
a  drover  on  Sunday,  and  afterwards  made  a  promise  to  pay 
for.  Held,  as  he  kept  the  beast,  he  was  liable  at  all  events, 
on  the  quantum  meruit,  notwithstanding  the  contract  was 
made  on  Sunday ^  But  in  Simpson  v.  Nicholls,^  •*  to  a 
count  for  goods  sold  and  delivered,  the  defendant  pleaded 
that  they  were  goods  sold  and  delivered  to  him  by  the  plain- 
tiff in  the  way  of  his  trade  on  a  Sunday,  contrary  to  the 
statute.  The  plaintiff  replied  that  the  defendant,  after  the 
sale  and  delivery  of  the  goods,  kept  them  for  his  own  use, 
without  returning  or  offering  to  return  them,  and  had 
thereby  become  liable  to  pay  the  sum  mentioned  in  the 
plea,  being  so  much  as  they  were  reasonably  worth.  Held^ 
bad  on  demurrer."  And  Williams  v,  Paul  was  doubted  to 
be  law.  And  it  is  held  in  Dodson  v,  Harris,^  that  plaintiff 
cannot  recover.^ 

But  if  not  finally  executed  on  Sunday,  the  contract  is 
valid ;  for  if  not  fully  closed  on  that  day,  it  is  not  a  Sunday 

'  And  see  Johns  v,  Bailey,  45  Iowa,  241. 

>  Finn  v,  Donahue,  35  Conn.  216 ;  Meader  v.  White,  66  Me.  90. 
3  12  B.  Mon.  532  [supra).  4  6  Bing.  653. 

s  3  Mee.  &  W.  240.  ^  lo  Ala.  566^ 

7  And  see  Troewert  v.  Decker,  24  Alb.  L.  J.  la 
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contract  because  some  of  its  terms  may  have  been  fixed  on 
Sunday,  or,  indeed,  because  most  of  the  business  out  of 
which  the  consideration  arose  was  transacted  on  that  day/ 
And  in  Adams  v.  Gay,^  it  is  also  affirmed  as  a  principle  for 
which  the  case  of  Williams  v.  Paul  is  referred  to,  that  al- 
though the  contract  be  closed  on  Sunday,  yet  if  affirmed  on 
a  subsequent  day,  it  becomes  valid.  And  it  is  further  as- 
serted by  the  court,  that  if  either  party  has  done  or  given 
anything  under  such  a  contract,  a  refusal  of  the  other  party, 
upon  a  subsequent  demand  to  make  restitution  or  compen- 
sation, should  be  regarded  as  a  confirmation  of  the  contract. 

5.  Whether  such  void  contracts  may  be  subsequently  rati- 
fied has  been  a  question  of  some  weight.  That  they  may  be, 
is  asserted  in  the  case  just  cited,  of  Adams  v.  Gay.  In  that 
case  the  court  say :  "We  think  contracts  made  upon  Sunday 
should  be  held  an  exception,  in  some  sense,  from  the  general 
class  of  contracts  which  are  void  for  illegality.  Such  con- 
tracts are  not  tainted  with  any  general  illegality ;  they  are 
illegal  only  as  to  the  time  in  which  they  are  entered  into. 
When  purged  of  this  ingredient  they  are  like  other  con- 
tracts. Contracts  of  this  kind  are  not  void  because  they 
have  grown  out  of  a  transaction  upon  Sunday.  This  is 
not  sufficient  to  avoid  them;  they  must  be  finally  closed 
upon  that  day.  And  although  closed  upon  that  day,  yet 
if  affirmed  upon  a  subsequent  day,  they  then  become  valid.3 
The  same  principle  is  distinctly  recognized  also  in  Bloxsome 
V.  Williams.  And  if  it  is  competent  to  affirm  a  contract 
of  this  kind  upon  some  other  day,  rt  follows  that  there  must 
be  a  very  essential  difference  between  such  contracts  and 
most  other  illegal  contracts,  which  can  never  be  so  affirmed 
as  to  bind  the  parties." 

In  this  case  the  plaintiflf  and  defendant  had  exchanged 
horses,  —  plaintiff  delivering  to  defendant  the  bay  mare  sued 
for,  and  the  defendant  delivering  to  the  plaintiff  a  gray  mare, 
represented  to  be  sound  and  right  every  way,  but  that  the 

»  LoTCJoy  V,  Whipple,  18  Vt  379.  •  19  Vt.  358. 

3  Williams  v.  Paul,  6  Bing.  653. 
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gray  mare  was  unsound  and  badly  diseased  with  the  glanders. 
During  the  same  afternoon  plaintiff  tendered  to  the  defendant 
the  gray  mare  and  demanded  the  bay  mare,  and  defendant 
refusing,  the  action  of  trover  was  brought,  and  plaintiff 
recovered  upon  the  ground  that  retaining  the  mare  after 
demand  amounted  to  an  affirmance  of  the  contract. 

In  Love  v.  Wells,*  the  court  say:  "It  is  also  a  general 
rule  of  the  law  that  void  contracts  are  not  susceptible  of 
ratification."  But  in  Banks  v.  Werts,*  it  was  held  that  con- 
tracts not  otherwise  obnoxious,  but  void  only  because  made 
or  executed  on  Sunday,  formed  an  exception  to  the  general 
rule,  and  were  susceptible  of  subsequent  ratification.  We 
think  the  ruling  in  that  case  is  fully  sustained  by  the  author- 
ities there  referred  to,  as  well  as  by  the  principles  of  right 
and  reason.  Contracts  prohibited  by  law  because  they  are 
in  their  nature  contrary  to  public  policy,  or  repugnant  to 
the  good  of  society  or  public  morals,  are  void,  and  in  their 
very  nature  incapable  of  subsequent  ratification.  But  con- 
tracts void  only  because  made  on  Sunday ^  proper  and  lawful 
in  all  other  respects,  stand  on  a  different  basis,  and  may  well 
form  an  exception  to  the  general  rule  that  void  contracts 
are  incapable  of  subsequent  ratification. 

On  the  other  hand,  in  Pope  v.  Linn,^  it  is  said  that  "a 
promissory  note  given  on  Sunday  is  void  as  between  the 
parties,  and  that  a  subsequent  promise  to  pay  it  will  not 
make  it  valid."  And  say :  "  The  doctrine  of  ratification  is 
not  applicable  to  such  a  case.  It  is  not  in  the  power  of  the 
parties  to  make  a  contract  legal  which  the  law  declares  to 
be  illegal,  or  to  free  themselves  from  the  consequences  which 
the  law  attaches  to  such  illegality."  ♦  And  in  Plaisted  v. 
Palmer  s  the  court  say :  "  When  a  contract  is  partially  com- 
pleted on  Sunday,  nothing  done  subsequently  to  that  day 
will  relieve  the  transaction  of  the  taint  of  illegality,  unless 
such  subsequent  acts  substantially  amount  to  a  new  contract 
of  themselves ;  as,  where  what  is  done  on  the  Lord's  Day  is 

«  25  Ind.  503.  "13  Ind.  203.  3  50  Mc.  83. 

4  Tillock  V.  Webb,  56  Me.  100.  5  63  Mc  576. 
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of  the  nature  of  conversation  or  proposition  merely,  and  on 
another  day  a  bargain  or  sale  results  therefrom/'  In  Shippy 
V.  Eastwood/  a  promissory  note  made  on  Sunday,  it  is  held, 
cannot  be  validated  by  a  subsequent  acknowledgment  that 
it  is  obligatory  or  an  express  promise  to  pay  it.^ 

6.  But  when  the  terms  of  a  contract  only  are  agreed  upon 
on  Sunday,  and  subsequently  executed,  it  may  be  enforced.^ 
Whilst  there  is  this  contrariety  about  the  mere  ratification 
of  a  Sunday  contract,  there  is  uniformity  in  holding  that 
when  completed  on  a  subsequent  day,  the  contract  is  of  the 
day  of  its  completion.  So  that  a  note  made  on  Sunday, 
but  not  delivered  till  Monday,  was  held  valid  as  of  the  date 
of  its  delivery/  Or  a  proposition  on  Sunday  for  work  to  be 
done  on  week-day ;  ^  or  a  contract  not  delivered  till  after- 
wards, on  a  week-day.^  So,  also,  as  to  a  bond  or  deed,  if 
not  delivered  on  Sunday .^  But  a  note,  if  delivered  on  Sun- 
day to  a  third  person  or  to  a  co-maker,  with  instructions  to 
deliver  it  to  the  payee  on  a  business  day,  is  void.®  A  con- 
tract to  contribute  to  a  church  is  a  work  of  charity,  and  not 
void  if  made  on  Sunday .^ 

7.  How  far  a  person  engaged  in  an  illegal  act  on  Sunday 
may  recover  for  a  tort  committed  by  another,  or  is  liable  for 
his  own  torts,  has  been  a  question  as  to  which  the  courts  have 
differed.  As,  when  having  hired  a  horse  for  one  journey  he 
has  undertaken  another,  or  where  engaged  in  travel  on  Sun- 

'  9  Ala.  198. 

'  And  see  Catlett  v.  Trustees  M.  E.  Church,  62  Ind.  365. 

3  Butler  v%  Lee,  11  Ala.  885. 

4  Flanagan  v,  Mayer,  41  Ala.  132;  Hilton  v,  Houghton,  35  Me.  143; 
Loyejqjr  v.  Whipple,  18  Vt  379;  Fritsch  v.  Heislen,  40  Mo.  555;  Clough  v, 
Davis,  9  N.  H.  500;  Hill  v.  Dunham,  7  Gray,  543.  And  see  also  Vinton  v. 
Peck,  14  Mich.  287. 

s  Also  Stackpole  v.  Symonds,  23  N.  H.  229. 

^  Sherman  v.  Roberts,  i  Grant  Cas.  261. 

7  Hall  et  aL  v,  Parker  et  al.,  37  Mich.  590;  The  Commonwealth  v.  Ken- 
dig,  2  Pa.  St.  448;  Love  v.  Wells,  25  Ind.  503;  Beitenman's  Appeal,  55  Pa. 
St  183. 

•  Davis  V.  Barger,  57  Ind.  54. 

9  Allen  V.  Duffy,  21  Alb.  L.  J.  293.  But  see  Catlett  v.  Trustees  M.  E. 
Church,  62  Ind.  365,  which  declares  such  contracts  void  if  made  on  Sunday. 
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day  how  far  he  is  protected  and  indemnified  for  injuries  arising 
from  a  defective  highway,  or  for  those  happening  by  the  fault 
of  a  common  cause.  In  the  first  instance,  the  case  of  Hall 
V.  Corcoran*  overrules  the  prior  case  of  Gregg  7*.  Wyman,* 
holding  that  having  taken  a  horse  upon  a  different  journey 
from  that  agreed  upon,  the  contract  has  been  violated  and 
need  not  be  referred  to,  and  that  the  person  so  taking  him  is 
liable  in  an  action  for  a  tort.  The  court  say :  "At  the  trial 
in  the  Superior  Court,  it  was  ruled  that  he  could  not  [main- 
tain an  action  of  tort  against  the  hirer  for  driving  a  horse  to  a 
different  place  than  that  contracted  for,  and  in  so  doing 
injuring  it] ;  and  that  ruling  was  in  accordance  with  the  de- 
cision of  this  court  in  Gregg  v,  Wyman.'  The  only  case 
known  to  us  in  which  that  decision  has  been  followed,  is 
Wheldon  v,  ChappeL*  And  the  highest  courts  of  New 
Hampshire  and  Maine,  in  able  and  well-considered  judgments 
delivered  upon  precisely  similar  cases,  have  come  to  the  op- 
posite result.^  The  respect  due  to  the  opinions  of  those 
courts,  and  to  the  doubts  which  have  always  been  entertained 
by  the  bar  of  this  Commonwealth  of  the  correctness  of  the 
decision  in  Gregg  v.  Wyman,  has  induced  us  to  reconsider 
the  question;  and  upon  full  consideration  we  are  unani- 
mously of  opinion  that  it  was  erroneous  and  must  be  over- 
ruled." 

"The  general  principle  is  undoubted,  that  courts  of  justice 
will  not  assist  a  person  who  has  participated  in  a  transaction 
forbidden  by  statute  to  assert  rights  growing  out  of  it,  or  to 
relieve  himself  from  the  consequences  of  his  own  illegal 
act.  Whether  the  form  of  the  action  is  in  contract  or  m 
tort,  the  test  in  each  case  is,  whether,  when  all  the  facts  are 
disclosed,  the  action  appears  to  be  founded  in  a  violation  of 
law,  in  which  the  plaintiff  has  taken  part." 

"A  person,  for  instance,  who  travels  on  Sunday,  in  viola- 
tion of  the  Lord's  Day  Act,  cannot  maintain  an  action  against 
a  town  for  a  defect  in  the  highway,  or  against  the  proprie- 
tors of  a  street  railway  in  whose  cars  he  is  a  passenger,  for 

*  107  Mass.  251.        '4  Cush.  322.        3  Supra,  4  8  R.  1. 23a 

5  Woodman  v.  Hubbard,  25  N.  H.  67  ;  Morton  v,  Gloster,  46  Me.  52a 
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an  injury  to  himself  from  their  negligence,  because  his  own 
feult  in  illegally  travelling  on  the  Lord's  Day  necessarily 
contributes  to  the  injury."  So,  no  action  can  be  main- 
tained for  a  deceit  practised  in  an  exchange  of  horses  on 
the  Lord's  Day,  because  the  plaintiff  cannot  prove  the  deceit 
without  showing  the  terms  of  the  illegal  contract  in  which 
he  participated."  • 

"The  judgment  in  Gregg  v,  Wyman  is  based  upon  two 
propositions :  First,  that  the  action,  though  in  form  tort, 
yet  was  essentially  founded  on  a  violation  by  the  defendants 
of  the  contract  of  letting,  in  driving  the  horse  beyond  the 
place  specified  in  that  contract ;  second,  that  if  the  action 
was  not  to  be  considered  as  founded  on  the  contract,  still, 
to  make  the  defendants  wrongdoers,  it  was  necessary  for 
the  plaintiff  to  show  his  own  illegal  act  in  letting  the  horse. 
But,  with  the  greatest  deference  to  the  opinion  of  our  prede- 
cessors who  concurred  in  that  decision,  we  are  constrained 
to  say  that  we  do  not  think  that  either  of  those  propositions 
can  be  maintained."  And  they  conclude  that  an  action  of 
tort  for  the  conversion  of  the  horse  by  driving  it  beyond  the 
place  agreed  in  the  illegal  contract  of  letting  and  hiring  is 
not  founded  on  that  contract,  and  that  the  contract  need 
not  be  shown  by  the  plaintiff,  and  forms  no  part  of  his  cause 
of  action.3 

In  Massachusetts,  the  statute  expressly  forbids  travelling 
on  the  Lord's  Day.  And  it  is  held  that  a  person  travelling 
on  that  day  neither  from  necessity  nor  charity,  cannot  main- 
tain an  action  against  a  town  for  an  injury  received  by  him, 
by  reason  of  a  defect  in  a  highway  which  the  town  is  by  law 
obliged  to  repair.^    Likewise  in  Vermont'  and  in  Maine.^ 

'  Bosworth  V.  Swansey,  lo  Mete.  363;  Jones  v,  Andover,  10  Allen,  18; 
Stanton  v.  Metropolitan  Railway  Co.,  14  Allen,  485. 
*  Robeson  z/.  French,  12  Mete  24. 

3  See  Woodman  v,  Hubbard,  25  N.  H.  67 ;  Morton  v,  Gloster,  46  Me.  520. 

4  Bosworth  V,  Swansey,  10  Mete.  363.  Jones  v,  Andover,  10  Allen,  18. 

5  Johnson  v.  Irasburgh,  47  Vt  28. 

^  Hinckley  v,  Penobscot,  42  Me.  89 ;  Cratty  v,  Bangor,  57  Me.  423.  But 
see  Corey  v.  Bath,  35  N.  H.  530. 
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But  in  Sutton  v,  Wauwatosa,'  on  the  other  hand,  it  was  held, 
that  "the  fact  that  plaintiff,  at  the  time  he  suffered  injuries  to 
his  person  or  property  from  the  negligence  of  defendant,  was 
doing  some  unlawful  act,  will  not  prevent  a  recovery,  unless 
the  act  was  of  such  a  character  as  would  naturally  tend 
to  produce  the  injury."  "Thus,  the  fact  that  plaintiff  was 
driving  his  cattle  to  market  on  Sunday  in  violation  of  the 
statute,  when  they  were  injured  by  the  breaking  down  of  a 
defective  bridge,  which  the  defendant  town  was  bound  to 
maintain,  would  not  prevent  a  recovery,  upon  due  proof  of 
defendant's  negligence  in  constructing  and  maintaining  such 
a  bridge."  And  in  Iowa,  "  in  an  action  for  damages  for 
injuries  sustained  by  the  plaintiff,  as  the  result  of  the  fright- 
ening of  his  horse  in  the  highway  by  the  defendant's  dogs, 
it  was  held  that  plaintiff's  right  to  recover  was  not  affected 
by  the  fact  that  the  accident  occurred  on  Sunday,  whilst  he 
was  riding  on  a  business  errand." ' 

A  like  difference  is  noticed  in  suits  against  common  car- 
riers, for  damages  whilst  travelling  on  Sunday.  Thus,  in 
Stanton  v.  Metropolitan  Railway  Company ,3  the  plaintiff 
being  engaged  in  a  violation  of  law,  without  which  he  would 
not  have  received  the  injury  sued  for,  cannot  obtain  redress 
in  a  court  of  justice,  it  being  said  that  a  person  cannot 
legally  travel  on  the  Lord's  Day  from  one  city  to  another,  a 
distance  of  several  miles,  for  the  purpose  of  visiting  a 
stranger,  if  no  occasion  of  necessity  or  charity  is  shown  for 
him  to  pay  such  a  visit  But  he  may  walk  a  short  distance 
in  a  public  highway  simply  for  exercise  and  to  take  the  air, 
on  the  evening  of  the  Lord's  Day,  with  no  purpose  of  going 
to  or  stopping  at  any  place  but  his  own  house,  or  of  passing 
from  one  city  or  town  to  another,  and  may  maintain  an 
action  to  recover  damages  for  an  injury  sustained  by  him, 
whilst  so  walking,  in  consequence  of  a  defect  in  the  highway.^ 
And  travelling  by  a  spiritualist  upon  a  horse-car  to  go  to  a 
spiritualist  meeting  on  Sunday,  is  not  unlawful.'     Contra^  it 

'  29  Wis.  21.  '  Schmid  v.  Humphrey,  48  Iowa,  652. 

3  14  Allen,  485.  4  Hamilton  v.  Boston,  14  Allen,  475. 

s  FeiUl  V,  Middlesex  R.  Co.,  109  Mass.  398. 


DIES   NON  JURIDICUS.  7O9 

is  held  in  Carroll  v.  Staten  Island  Railroad  Company,'  that 
"one  violating  the  statute  prohibiting  travel  upon  Sunday, 
is  not  without  the  protection  of  the  law.  The  carrier  owes 
to  him  the  same  duty  as  if  he  were  lawfully  travelling,  and 
is  responsible  for  a  failure  to  perform  it,  the  same  in  the  one 
case  as  in  the  other." 

Thus  we  find  the  two  propositions,  and  it  may  be  said  that 
the  strict  rule  in  Massachusetts  and  Vermont  makes  the 
mere  fact  of  travelling  proof  that  plaintiff  contributed  to 
the  injury  by  his  unlawful  act,  whilst  the  doctrine  in  New 
York  is  that,  though  so  travelling  and  engaged  in  an  unlaw- 
ful act,  he  is  yet  in  the  protection  of  the  law.' 

But  the  character  of  the  distinctions  drawn  can  be  noticed 
better  by  contrasting  two  decisions  of  the  Supreme  Court 
of  Massachusetts,  recently  rendered.  In  Davis  v.  Somer- 
ville  3  it  was  held,  that  a  person  who  had  gone  to  a  funeral 
on  Sunday,  although  he  might  lawfully  travel  on  the  Lord's 
Day  for  the  purpose  of  attending  it,  and  was  not  obliged  to 
return  by  the  shortest  route,  yet  if,  after  the  funeral  was  over, 
to  enable  a  friend  with  him  to  make  a  social  call,  he  departed 
from  the  ordinary  return  route,  and  after  such  departure, 
was  injured  by  a  defect  in  a  highway,  he  could  not  maintain 
an  action  therefor  against  the  town  bound  to  keep  the  high- 
way in  repair,  for  the  reason  that  his  own  unlawful  act  con- 
curs in  causing  the  injury  or  damage.  In  White  v.  Lang,^  a 
person,  while  unlawfully  travelling  on  the  Lord's  Day,  was  in- 
jured by  the  assault  of  a  dog :  held,  that  the  unlawful  act  of 
travelling  was  not  contributory  to  the  injury,  but  merely  a 
condition,  and  the  plaintiff  could  recover.' 

8.  As  to  other  acts  performed  on  Sunday :  It  has  been 
held  that  a  notice  of  protest  of  commercial  paper  delivered 

»  58  N.  Y.  126. 

'  To  the  same  effect  is  the  case  of  the  Philadelphia,  etc.,  R.  Co.  v.  Phila- 
delphia Towboat  Co.,  23  How.  209 ;  Mahoney  v.  Cook,  26  Pa.  St.  342,  and 
other  cases  cited  above. 

3  128  Mass.  594.  4  128  Mass.  598. 

5  And  see  Connolly  v,  Boston,  117  Mass.  64;  Lyons  v.  Desotellei^  124 
Mass.  387. 
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on  Sunday  is  a  nullity.  "  It  is  true,"  say  the  court,  "that  the 
English  authorities  hold  that  a  notice  of  protest  served  oa 
Sunday  is  to  be  considered  as  received  on  Monday.'  But  our 
act  of  Assembly  is  more  comprehensive  in  its  terms  than 
the  English  statute  of  29  Chas.  II.,  c.  7,  which  forbids  only 
labor  in  one's  *  ordinary  calling '  on  Sunday,  whereas  the 
statute  of  1794  is  aimed  against  'any  worldly  employment 
or  business  whatever.*  If  the  plaintiff  in  error  was  not 
bound  to  receive  the  notice  on  Sunday,  neither  was 'he 
bound  to  open  and  read  it  on  Monday.  He  said  nothing  to 
lull  the  officer  of  the  bank  iiito  security.  The  mere  taking 
of  the  notice  from  his  hands  in  silence,  though  informed  of 
what  it  was,  cannot  be  construed  into  an  agreement  to  ac- 
cept it,  and  a  waiver  of  the  irregularity."  ^ 

.  A  will,  it  has  been  held,  may  be  made  on  Sunday,  although 
Parsons  says  it  would  be  governed  by  the  particular  circum- 
stances of  the  case.*  The  court  say,  in  the  case  of  Beitcn- 
man's  Appeal,'  that  "  a  will  does  not  take  effect  on  the 
day  on  which  it  is  made,  if  the  testator  does  not  die  on  that 
day;  it  only  takes  effect  as  to  the  property  disposed  of 
when  the  testator  becomes  deceased,"  although  it  is  consid- 
ered a  matter  of  great  doubt  whether  making  a  will  is  such 
worldly  employment  or  business  as  is  prohibited  by  the 
statute.  And  in  like  manner,  it  has  been  held  that  a  mar- 
riage celebrated  on  Sunday  was  valid,  although  as  to  a  mar- 
riage settlement  executed  on  that  day  the  court  was  divided.* 
Also,  it  has  been  held  that  a  servant  driving  his  master  to 
church  on  Sunday  did  not  violate  the  Lord's  Day.'  Gen- 
erally, process  cannot  be  served  on  Sunday,  nor  judgments 
be  docketed,  inasmuch  as  the  awarding  of  process  and  the 

'  Byles  on  Bills,  224. 

*  Johnson  v.  The  Commonwealth,  22  Pa.  St  108 ;  Omit  v.  The  Commoo- 
wealth,  21  Pa.  St  432 ;  Hepner  v.  Keefer,  6  Watts,  233. 

3  Rheem  v,  Carlyle  Bank,  76  Pa.  St  132. 

4  Beitenman's  Appeal,  55  Pa.  St  183 ;  2  Pars,  on  Con.  761,  note  s. 

5  Supra, 

^  In  re  Gangwere's  Estate,  14  Pa.  St  417 ;  2  Pars,  on  Con.  761,  note  /. 
7  The  Commonwealth  v.  Nesbit,  34  Pa.  St  398. 
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giving  of  judgments  are  judicial  acts.'  But  in  the  Superior 
Court  of  Cincinnati,  a  summons  served  on  Sunday  was  held 
to  be  properly  served  under  the  law  of  Ohio/  the  court 
holding  the  issuing  of  process  to  be  a  ministerial  act. 

9.  As  to  judicial  acts :  It  has  been  held  that  the  award 
of  arbitration  was  a  judicial  act,  and  if  rendered  and  pub- 
lished on  Sunday,  was  void.3  Nor  can  a  writ  of  inquiry 
of  damages  be  executed  on  Sunday;  and  if  the  jury  had 
heard  the  proof  of  parties  before  twelve  o'clock  at  night, 
they  cannot  assess  the  damages  and  deliver  their  verdict  to 
the  sheriff  on  Sunday.*  In  Butler  v.  Kelsey,'  the  court  say ; 
"  There  was  no  necessity  for  taking  the  inquisition  on  Sun- 
day, as  the  cause  might  have  been  adjourned  over  until 
Monday.  It  is  not  like  the  case  of  a  trial  at  a  circuit,  where 
a  verdict  is  sometimes  taken  on  Sunday  morning,  because 
the  jury  must  otherwise  be  kept  together  during  Sunday." 
But  a  verdict  may  be  received  on  Sunday,  although  judg- 
ment cannot  be  entered  upon  that  day.^  But  no  part  of 
evidence  can  be  heard  on  Sunday,  and  evidence  must  be 
closed  before  twelve  o'clock  Saturday  night.^  Nor  can  the 
judge  receive  the  verdict  elsewhere  than  in  court.^  In  some 
States,  as  Missouri,  are  statutes  impliedly  authorizing  the 
receiving  of  a  verdict  on  Sunday,  saying  that  no  court  shall 
be  open  to  transact  business  on  Sunday,  unless  it  be  for  the 
purpose  of  receiving  a  verdict  or  discharging  a  jury. 

"  Entering  into  a  recognizance  by  one  charged  with  a 
criminal  offence  is  not  such  a  judicial  act  as  to  render  its 
execution  void,'  either  at  the  common  law  or  under  the 
one  hundred  and  forty-fourth  section  of  the  Criminal  Code, 
because  it  was  entered  into  on  Sunday." 

'  Van  Vechten  v.  Paddock,  12  Johns.  177. 

'  Stapleton,  Admrx.,  v,  Reynolds,  5  Am.  L.  Rec.  24a. 

3  Story  V.  Elliott,  8  Cow.  27.  4  Butler  v.  Kelsey,  15  Johns.  177. 

5  Supra. 

^  Houghuling  v,  Osbom,  15  Johns.  119;  Reid  v.  The  State,  53  Ala.  402; 
Hendekoper  v.  Cotton,  3  WatU,  56:  Webber  v.  Merrill,  34  N.  H.  202;  Mc- 
Corkle  v.  The  Stete,  14  Ind.  39;  Baxter  v.  The  People,  3  Gilm.  8  111.  368. 

7  Arthur  v,  Mosby,  2  Bibb,  589;  The  SUte  v.  Green,  37  Mo.  466;  Pul- 
ling V.  The  People,  8  Barb.  384. 

^  Rosser  v,  McCally,  9  Ind.  589.  • 
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The  court  say :  "  Generally,  judicial  acts  cannot  be  per- 
formed on  Sunday,  yet  verdicts  of  juries  have  been  received 
on  that  day  and  held  valid.     We  do  not  consider  the  act 
of  entering  into  a  recognizance  to  be  such  a  judicial  act  as 
to  render  its  execution  void  because  it  was  entered  into  on 
Sunday.     It  has  none  of  the  elements  of  a  judicial  pro- 
ceeding except  that,  it  is  taken  and  acknowledged  before  a 
judicial  officer,  and  is  not,  therefore,  void  by  the  common 
law."     It  is  said,  however,  that  it  is  a  violation  of  sect  144 
of  the  Criminal  Code,  and   therefore  void.     That  section 
imposes  a   fine   not  exceeding  ^5    upon  any  person  who 
shall  knowingly  disturb  the  peace  and  good  order  of  society 
by  labor  or   amusement   on   Sunday,  works   of  necessity 
and  charity  excepted.     What  are  works  of  necessity  and 
charity  ?    As  was  said  in  the  case  of  Flagg  v.  Inhabitants 
of  Millbury :  *  "  We  are   not  to  understand   by  the  word 
'  necessity '  a  physical  and  absolute  necessity,  but  a  moral 
fitness  and  propriety  of  the  work  done  under  the  circum- 
stances of  each  particular  case.     Any  work,  therefore,  neces- 
sary to  be  done  to  secure  the  public  safety  by  the  safe 
keeping  of  a  felon*  or  delivering  him  to  bail,  must  come 
within  the  true  meaning  of  the  statute."     So  that  taking 
such  recognizance  on  Sunday  is  neither  void  at  common  law 
nor  by  the  statute.^     Nor  is  undertaking  an  appeal  a  judicial 
act,  and  therefore  void.^     In  Illinois,  moreover,  it  has  been 
held  that  a  suit  of  injunction  may  lawfully  issue  on  a  Sun- 
day when,  to   prevent  irreparable   injury  to   property,  an 
imperious  necessity  demands  the  prompt  interposition  of 
chancery.* 

10.  Where  a  statute  makes  a  day  a  holiday,  it  makes  it 
dies  non  juridicuSy  as  the  term  imports.'  And  in  the  United 
States  District  Court  Western  District  of  Wisconsin,  it  was 

<  4  Cush.  244. 

■  Johnson  v.  The  People,  31  111.  469;  Hammonf  v.  The  State,  59  Ala. 

164. 

3  The  State  v,  California  Mining  Co.,  13  Nev.  203. 

4  Langabier  v,  Fairburg,  etc.,  R.  Co.;  64  111.  243. 

5  Lampe  v.  Manning,  38  Wis.  673. 
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held  that  a  judgment  docketed  on  such  day  was  void.'  But 
that  decision  was  reversed  on  appeal  by  the  Circuit  Court, 
the  latter  holding  that  docketing  the  judgment  was  a  minis- 
terial and  not  a  judicial  act.'  But  where  the  act  proceeds  to 
state  for  what  purposes  they  are  to  be  regarded  as  holidays, 
then  the  statute  is  held  as  interpreting  itself,  and  stating  to 
what  extent  the  holidays  have  been  assimilated  to  Sunday.^ 
And  judicial  proceedings  on  such  holiday  are  valid. 

Thomas  W.  Peirce. 

*  In  re  Worthington,  3  Cent.  L.  J.  526. 

■  5  Cent  L.  J.  26. 

3  DunUp  V.  The  Sute,  9  Texas  Ct  App.  179. 
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SUGGESTIONS  ON  THE  PROPOSED  ENACTMENT 

OF  A  BANKR  UPT  LA  W.^ 

It  is  understood  that  two  widely  difTerent  schemes  have 
been  or  are  to  be  presented  to  the  consideration  of  Congress. 

One  is  to  the  effect  that  bankrupt  estates  shall  be  admin- 
istered in  the  District  Courts  of  the  United  States  as  courts 
of  equity,  upon  a  common  creditors'  bill,  under  the  ordinar}' 
equity  procedure.  ^ 

The  other  is  a  special  bankruptcy  system,  bearing  a  gen- 
eral similarity  to  the  act  of  1867,  but  omitting  some  of  its 
objectionable  features  and  introducing  others  which  are  new 
and  presumably  desirable. 

A  few  general  considerations  bearing  upon  these  respec* 
tive  schemes,  drawn  chiefly  from  experience  in  equity  and 
bankruptcy  practice,  are  herewith  submitted. 

I.  (i.)  The  apparent  simplicity  of  the  first-named  scheme 
is  its  most  attractive  feature.  This,  however,  is  not  of  para- 
mount importance.  It  is  well  to  avoid,  so  far  as  possible,  the 
creation  of  unnecessary  offices  and  official  machinery;  but  it 
must  be  kept  in  mind  that  the  object  of  a  bankrupt  law  is 
the  prompt,  economical,  and  efficient  administration  of  bank- 
rupt estates.  Whatever  is  essential  to  this  purpose  should  be 
supplied,  even  at  some  expense. 

(2.)  General  experience  seems  to  have  settled  that  bank- 
rupt estates  cannot  well  be  administered  in  courts  of  equity, 
according  to  their  established  forms.  Perhaps  the  strongest 
evidence  of  this  is  found  in  the  fact  that  nearly  all  commer- 
cial nations,  even  those  having  the  equity  procedure,  have 
also  a  special  bankruptcy  system ;  notably  England,  which, 

'  This  article  was  received  after  our  own  comments  on  the  snbject  were  in 
tjrpe,  but  we  give  it  space  as  a  clear  statement  of  some  matters  too  often  over- 
looked by  theorists  without  experience,  and  suppressed  by  some  who  are  not 
unadvised  nor  disinterested.  — [Ed.  Review. 
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with  its  elaborately  equipped  court  of  chancery,  has  for 
centuries  required  an  equally  elaborate  special  bankruptcy 
system.  In  this  country  the  equity  scheme  seems  never  to 
have  commended  itself  to  the  legislative  body,  which  has 
repeatedly  been  called  upon  for  the  establishment  of  a  bank-* 
ruptcy  system.  It  is  hardly  to  be  supposed  that  the  idea  has 
never  before  been  advanced;  it  is  more  probable  that  it  has 
been  discussed  and  dismissed  as  impracticable.  The  United 
States  bankrupt  act  of  1841  was  drawn  by  one  of  the  most 
eminent  equity  lawyers  of  his  time/  whose  familiarity  with 
equity  procedure  amply  qualified  him  to  judge  of  the  ca- 
pacity of  courts  of  equity  to  deal  with  bankruptcy  business, 
and  whose  well-known  bias  in  favor  of  the  equity  system 
would  probably  have  led  him  to  commit  the  subject  of  bank- 
ruptcy to  these  courts  if  he  had  believed  them  capable  of 
administering  it  efficiently. 

(3.)  The  apparent  simplicity  of  the  scheme  is  deceptive, 
as  every  lawyer  knows.  Equity  procedure  is  necessarily 
slow,  cumbrous,  and  complicated.  It  usually  involves  delays 
and  expenses  so  great  as  practically  to  prohibit  its  adminis- 
tration of  a  majority  of  bankrupt  estates.  How  far  these 
would  be  aggravated  by  throwing  upon  a  court  of  equity  the 
great  volume  of  bankruptcy  business  can  easily  be  conceived. 
Nor  is  the  scheme  by  any  means  so  simple  as  it  looks.  In- 
deed, a  person  familiar  with  equity  practice  will  find  it  diffi- 
cult to  discover  any  ground  on  which  to  claim  peculiar  sim- 
plicity for  this  system  as  against  the  other,  except  that  it 
avoids  the  appointment  of  registers  and  assignees.  But  in 
their  place  is  the  **  receiver,"  who  is  proverbially  "  as  bad  as 
the  thief,"  *  who  must  be  both  register  and  assignee.  Unless 
he  is  a  " standing "  or  "official"  receiver  (from  whom  the 

«  Mr.  Justice  Story. 

^  The  receiver  of  a  defunct  New  York  life  insurance  company,  acting,  of 
course,  under  the  "direct  responsible  supervision  of  the  court/'  collected 
from  the  assets  of  the  company  in  two  years  the  sum  of  $J44f056.  of  which 
$126,519  went  to  the  policy-holders,  and  $217,536  in  fees,  costs,  and  expenses, 
most  of  which  was  divided  between  the  receiver  himself  ($36,128),  his  two 
sons,  bis  former  clerk,  and  a  brother,  a  son,  and  a  cousin  of  the  judge  who 
appointed  him. — Spectator ^  voL  25,  p.  J04  (New  York,  August,  1880). 
VOL.  VII.  NO.  5  47 
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legal  profession,  and,  when  they  come  to  know  him,  the 
mercantile  classes,  will  alike  pray  to  be  delivered),  he  is  al- 
ways more  or  less  unfitted  for  his  duty  by  his  engagements 
in  some  other  vocation  ;  he  lacks  the  independence  of  per- 
manent official  character,  and  he  is  under  no  responsibility 
which  is  capable  of  being  practically  enforced,  except  for 
the  grossest  mismanagement  or  fraud.  All  the  objections  to 
registers  and  assignees  can  be  urged  against  receivers  with 
at  least  equal  force. 

(4.)  This  scheme  cannot  be  carried  into  effect  by  a  sim- 
ple bill  conferring  bankruptcy  jurisdiction  upon  the  District 
Courts  as  courts  of  equity.  A  multitude  of  details  must  be 
specially  provided  for ;  for  example,  the  person  or  persons 
who  may  invoke  the  jurisdiction  must  be  designated,  the 
circumstances  under  which  it  may  be  invoked  defined,  the 
dissolution  of  attachments  provided  for  (the  lack  of  which 
provision  proved  fatal  to  the  bankrupt  law  of  1 841),  exemp- 
tions settled,  fraud  and  fraudulent  preferences  dealt  with  and 
restrained,  the  subject  of  discharge  regulated,  etc.  The  cat- 
alogue might  be  much  farther  prolonged. 

(5.)  A  judicious  provision  for  composition  with  creditors  is 
one  of  the  most  valuable  features  of  a  bankruptcy  system. 
A  court  of  equity  is  incompetent  to  deal  with  this  branch  of 
the  system  without  special  provision  therefor,  which,  to  be 
efficient,  must  be  as  full  and  precise  under  this  scheme  as 
under  another. 

(6.)  All  those  matters  must  be  provided  for,  apparently, 
by  one  of  three  methods :  Either  by  direct  enactment  of 
Congress,  or  by  general  rules  to  be  established  by  the  Su- 
preme Court,  or  by  rules  to  be  established  by  each  District 
Court  for  itself. 

If  the  method  first  named,  which  is  obviously  the  proper 
one,  be  adopted,  the  simplicity  supposed  to  be  so  desirable 
is  gone,  and  the  result  will  be  a  bankrupt  act  almost  or  quite 
as  elaborate  and  complicated  as  that  of  1867.  And  such  an 
act  will  be  open  to  the  further  serious  objection  that  it  is  not 
a  symmetrical  and  harmonious  whole,  but  a  collection  of  in- 
coherent fragments  of  bankruptcy  law  engrafted  upon  a 
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foreign  system.  In  addition  to  this,  the  benefit  of  eleven 
years  of  judicial  examination  and  construction  of  the  former 
act  will  be  to  a  great  extent  lost. 

The  second  and  third  methods  above  suggested  are  pi'ob- 
ably  unconstitutional  and  certainly  undesirable.  There  is 
the  farther  objection  to  the  third  that  it  will  result,  not  in 
"  uniform  laws  on  the  subject  of  bankruptcies  throughout 
the  United  States,"  for  which  alone  Congress  has  power  to 
provide,  but  in  as  many  different  systems  of  bc^nkruptcy  as 
there  are  judicial  districts. 

(7.)  The  difficulty  last  suggested  is  to  a  great  extent  in- 
separable from  this  scheme.  Give  the  courts  a  well-drawn 
statute  to  steer  by,  and  we  shall  have  a  close  approximation 
to  uniformity  throughout  the  country.  Left  to  the  general 
principles  of  equity,  which  each  court  will  interpret  and 
apply  in  its  own  way,  the  operation  of  the  system  will  not 
be  the  same  in  any  two  districts,  except  when  and  so  far  as 
disputed  questions  are  carried,  at  great  cost  of  time  and 
money,  to  the  highest  tribunal  for  settlement,  —  a  thing  not 
to  be  courted,  but  avoided  so  far  as  possible. 

(8.)  There  is  much  reason  to  believe  this  system  to  be 
absolutely  impracticable  in  most  parts  of  the  country. 

Many  of  the  District  Courts  have  already  quite  as  much 
business  as  they  can  dispose  of  efficiently.  Especially  is 
this  the  case  in  the  Massachusetts  districts,  the  eastern  and 
southern  districts  of  New  York,  the  northern  district  of 
Illinois,  the  eastern  district  of  Missouri,  the  California  dis- 
trict, and  probably  others.  In  some,  if  not  all  of  these  the 
District  Court  is  constantly  overloaded  and  behindhand. 
To  throw  upon  these  courts  the  stupendous  burden  of  the 
bankruptcy  business  under  a  system  which  contemplates 
that  every  necessary  judicial  act,  however  trifling,  shall  be 
•  performed  by  the  judge  in  his  own  person,  will  result  in 
hopeless  confusion  and  an  irremediable  blockade  of  business. 
Such  a  system  could  not  survive  the  first  trial.  It  may  be 
answered  that  this  difficulty  can  be  avoided  by  the  appoint- 
ment of  additional  judges.  But  one  of  the  chief  merits 
claimed  for  this  scheme  is  that  it  avoids  the  establishment 


71 8  ENACTMENT  OF  A  BANKRUPT   LAW. 

of  new  offices,  etc.  This  is  beyond  doubt  its  chief  merit,  if 
the  fact  be  as  claimed ;  but  if  this  scheme  also  involves  new 
officers,  salaries,  and  machinery,  its  merit  is  correspondingly 
less.  Moreover,  these  additional  judges  must  be  appointed 
for  life,  and  will  continue  in  office,  drawing  their  salaries, 
though  the  law  may  be  repealed,  leaving  them  no  duties  to 
perform.     A  register  in  bankruptcy  expires  with  the  law. 

The  system  would  be  impracticable  in  districts  territo- 
rially large,  by  reason  of  the  difficulty  and  expense  involved 
in  getting  ai  the  court.  There  is  no  officer  below  the  judge 
who  can  hear  and  pass  upon  even  the  most  trivial  matters  of 
form  or  routine.  Everything  must  be  done  by  the  court 
And  while  a  subordinate  officer,  like  a  register,  may  con- 
veniently sit  in  various  parts  of  the  district,  from  time  to 
time,  the  District  Court  itself,  with  all  its  paraphernalia  of 
clerks,  marshals,  and  bailiffs,  cannot  be  expected  to  itiner- 
ate for  the  convenience  of  suitors.  In  the  little  district  of 
Massachusetts,  scarcely  visible  on  a  map  of  the  United 
States,  the  seat  of  the  District  Court  is  one  hundred  and 
twenty  miles  distant  from  the  eastern  and  more  than  one 
hundred  and  fifty  miles  from  the  western  extremity  of  the 
district.  In  the  great  districts  of  the  West,  the  necessity  of 
seeking  the  court  at  its  established  seat  for  every  order  or 
motion  would  amount  to  a  prohibition  of  business.  A  bet- 
ter way  "  how  not  to  do  it "  cannot  be  devised. 

(9.)  It  may  be  said  that  under  this  scheme  a  master  in 
chancery  will  supply  the  place  of  the  register,  and  relieve 
the  judge  of  the  minor  or  routine  business.  But  if  so,  he 
must  be  created  for  the  purpose.  There  is  now  no  such 
office  attached  to  the  District  Courts.  No  perceptible  advan- 
tage accrues  from  calling  an  officer  by  one  name  instead  of 
another,  and  if  a  judicial  officer  subordinate  to  the  judge  is 
indispensable,  as  he  is  believed  to  be  under  any  system,  he  * 
may  as  well  be  a  register  in  bankrupty  as  a  master  in  chan- 
cery. A  farther  objection  to  the  latter  officer  is,  that  he  is 
necessarily  paid  by  fees,  as  are  also  the  ministerial  officers 
of  the  equity  court.  The  fee  system  was  one  of  the  most 
objectionable  features  of  the  act  of  1867,  and  the  odium 
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which  it  brought  upon  the  act  contributed  much  to  its 
repeal.  It  should  be  avoided,  as  far  as  possible,  in  any 
future  legislation  on  the  subject.  It  will  be  found  impos- 
sible permanently  to  establish  any  bankruptcy  system  which 
involves  the  constant  payment  of  tribute  to  a  multitude  of 
petty  officials.  Sooner  or  later  this  feature  will  work  the 
destruction  of  any  system  into  which  it  enters. 

II.  The  bill  prepared  by  an  eminent  judge  of  the  United 
States  Circuit  Court,  which  has  been  laid  before  Congress, 
differs  from  the  scheme  above  considered,  in  that  it  embodies 
a  special  system,  expressly  designed  for  and  adapted  to  the 
administration  of  bankrupt  estates.  It  is  not  supposed  to  be 
beyond  criticism.  Many  of  its  provisions  may  not  commend 
themselves  to  the  approval  of  Congress,  and  it  will  doubtless 
be  subjected  to  amendment  in  various  particulars  should  it 
become  law.  But  it  goes  upon  the  true  principle  of  legis- 
lation on  this  subject,  namely,  that  the  rules  of  a  system  in 
which  uniformity  of  operation  throughout  the  country  is  an 
essential  feature,  but  which  is  to  be  administered  by  sixty- 
eight  independent  courts  in  as  many  districts,  should  be 
codified  into  a  statute.  The  favor  with  which  the  Lowell  bill 
has  been  received  by  trade  associations  and  the  mercantile 
community  generally,  may  be  taken  as  at  least  an  approval 
of  its  general  plan  and  purpose.  Agreement  in  all  its  details 
cannot  be  expected.  It  does  not  purport  to  be  a  perfected 
draft  of  a  statute,  complete  for  enactment.  It  is  certain, 
however,  that  its  learned  author  came  well  equipped  to  the 
work,  having  for  thirty  years  been  continuously  engaged,  as 
counsel  and  judge,  in  the  administration  of  the  bankrupt 
law  of  1867,  and  the  insolvent  law  upon  which  the  former 
was  based.  Proceeding  from  this  source,  the  bill  may  rea- 
sonably be  expected  to  embody  the  fruits  of  the  ripest  ex- 
perience, as  well  as  the  shrewd  sense  and  sound  judgment 
for  which  its  author  is  remarkable. 

Apart  from  these  considerations,  the  general  scheme  upon 
which  this  bill  is  founded  has  other  obvious  advantages  over 
the  equity  system. 

(i.)  It  gives  clear  and  definite  expression  to  the  whole  law 
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of  the  subject,  leaving  nothing,  or  as  little  as  may  be,  to  the 
varying  and  discordant  practice  of  different  courts. 

(2.)  It  thus  secures,  so  far  as  possible  under  any  system, 
equal,  certain,  and  uniform  operation  in  all  parts  of  the 
country, 

(3.)  It  utilizes  the  experience  of  this  and  other  countries 
under  similar  laws,  permitting  the  retention  or  rejection  of 
various  provisions  which  have  by  actual  trial  been  shown  to 
be  valuable  or  the  reverse. 

(4.)  So  far  as  the  form  or  substance  of  former  laws  are 
retained,  it  secures  the  benefit  of  previously  settled  con- 
struction. 

(5.)  It  is  capable  of  avoiding  entirely  the  vexatious  and 
oppressive  fee  system. 

The  Lowell  IJIU,  while  approaching  this  most  desirable 
result,  yields  somewhat  to  the  general  law  which  requires 
the  offices  of  the  clerks  of  the  District  Courts  to  be  main- 
tained by  fees,  without  expense  to  the  government.  But  the 
importance  of  this  feature  of  the  bankrupt  law  will  warrant 
the  invasion  of  the  general  provision,  so  far  as  may  be  nec- 
essary to  the  purpose  of  totally  abolishing  the  payment  of 
petty  fees.  No  other  single  cause  has  contributed  more  to 
bring  previous  bankrupt  laws  into  disrepute,  and  it  is  to  be 
hoped  that  in  any  new  enactment  Congress  will  apply  an 
unsparing  hand  to  this  root  of  annoyance  and  corruption. 

A.  E.  PiLLSBURY. 
Boston,  November,  i88i. 
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A  Treatise  on  the  Law  of  Partnership,  Including  its  Application  to 
Companies.  By  the  Hon.  Sir  Nathaniel  Lxndley,  Kt.,  one  of  the 
Judges  of  Her  Majesty's  High  Court  of  Justice.  Fourth  Edition.  Edited 
and  Annotated  by  Marshall  D.  Ewell,  LL.D.  In  two  volumes.  Chicago : 
Callaghan  &  Co.     1881. 

The  qualifications  of  Lindley  for  the  writing  of  his  treatise  on 
Partnership  were  an  active^  analytical  mind,  an  independent 
habit  of  thought,  an  extensive  acquaintance  with  the  English  law, 
both  juridical  and  statutory,  and  the  patience  and  industry  which 
all  good  law-writers  must  possess.  In  form,  his  treatise  is  both 
analytical  and  historical ;  that  is  to  say,  he  has  given  a  historical 
view  of  the  modern  modifications  in  the  English  law,  in  which  the 
effects  of  the  introduction  of  new  rules  and  principles  are  illus- 
trated analytically.  These  features,  combined  with  assiduity  in 
investigation,  fulness  of  citations^  and  carefulness  and  perspicuity 
in  the  deduction  of  principles  from  cases,  have  given  to  Lindley' s 
work  its  high  reputation.  A  treatise  of  such  merit  may  well  be 
used  more  freely  by  the  American  bar  than  this  one  has  hereto- 
fore been.  Though  much  of  his  work  avowedly  pertains  to  the 
modem  statutory  law  of  England  concerning  partnerships  and  com- 
panies, and  though  the  English  law  and  the  American  law  on  this 
subject  have  lately  been  growing  away  from  each  other,  Lindley' s 
treatise  will  still  be  of  great  use  to  American  lawyers  who  would 
understand  the  fundamental  principles  of  the  law  of  partnership. 
The  American  editor  and  publishers  will  no  doubt  be  rewarded 
for  their  enterprise  by  a  hearty  welcome  from  the  bar  to  their  new 
edition  of  Lindley. 

The  term  *' partnership"  furnishes  an  excellent  illustration  of 
the  peril  which  attends  an  attempt  at  exact  legal  definition.  By 
far  the  larger  part  of  the  difficulties  and  controversies  in  the  courts, 
in  regard  to  what  contract  or  relation  will  constitute  a  partner- 
ship, have  sprung  from  the  attempt  or  the  desire  —  often  prob- 
ably unconscious — to  frame  or  to  follow  a  definition  of  the  term. 
Thus,  that  long  line  of  controverted  cases,  in  which  the  sharing  of 
profits  has  been  relied  upon  as  imposing  upon  the  defendant  the 
liability  of  a  partner  for  debts,  have  been  classed  under  the  incongru- 
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ous  title  of  ''Partnerships  as  to  Third  Persons/'  while  in  reality 
they  are  not  part^rships  at  all.  Lindley  observes  this  distinction, 
and  very  properly  treats  of  that  class  of  cases  under  the  title  of 
''Quasi  Partnerships;  "  while  actual  partnerships,  which  are  fre- 
quently called  "Partnerships  inter  sese,**  he  speaks  of  as  **Trac 
Partnerships."  He  conservatively  refrains  from  an  attempt  at  defi- 
nition, but  his  statement  of  the  essentials  of  a  partnership  may  be 
commended.  He  says,  "  an  agreement  that  something  shall  be 
attempted  with  a  view  to  gain,  and  that  the  gain  shall  be  shazed 
by  the  parties  to  the  agreement,  is  the  grand  characteristic  of  every 
partnership."  This  is  more  succinct  than  most  of  the  numerous 
definitions  which  the  author  quotes  from  other  writers.  The  best 
of  those,  and  the  one  which,  in  respect  of  conciseness,  best  com- 
pares with  the  statement  of  Lindley,  is  the  definition  by  Parsons: 
"  The  combination  by  two  or  more  persons  of  capital,  or  labor,  or 
skill,  for  the  purpose  of  business  for  their  common  benefit."  The 
author's  later  and  fuller  statement  of  the  essentials  of  partneiship  is 
as  follows :  "  The  usual  characteristics  of  an  ordinary  partnership 
are,  a  community  of  interests  in  profits  and  losses,  a  community  of 
interests  in  the  capital  to  be  employed,  and  a  community  of  power 
in  the  management  of  the  business  engaged  in."  This,  of  couise, 
professes  to  be  only  a  general  statement  of  the  usual  essential 
fieatures  of  partnerships,  and  does  not  pretend  to  be  exhaustive. 
To  state  definitely  all  the  limitations  of  this  or  any  other  depart- 
ment of  jurisprudence  would  require  many  pages. 

The  question  of  a  quasi  partnership,  as  resulting  from  an  agree- 
ment to  share  profits,  which  is  still  a  vexed  question  in  America, 
is  treated  by  Lindley  in  a  full  and  satisfactory  manner ;  and  this 
portion  of  his  treatise  may  be  profitably  studied  in  this  country, 
especially  with  reference  to  what  has  been  settled  in  England  by 
legislation,  as  illustrating  by  contradistinction  what  has  not  been 
thus  settled  in  this  country.  Lindley  entertained  independent  and 
original  views  on  this  subject,  and  long  ago  criticised,  as  "  arbi- 
trary, unjust,  and  productive  of  the  greatest  confiision,"  the  doc- 
trine of  the  case  of  Waugh  v.  Carver,'  (a)  decided  in  1793,  whose 
foundations  are  now  thoroughly  sapped  on  both  sides  of  the  At- 
lantic.  Under  Waugh  v.  Carver,  all  persons  who  shared  the  profits 
of  a  business  became  liable  as  partners  for  all  its  debts,  although  as 
between  themselves  and  the  persons  conducting  the  business,  so 
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partnership  was  intended.  In  Cox  v.  Hickman/  (i)  where  a  trader 
had  put  his  business  into  the  hands  of  trustees  for  the  benefit  of 
creditors,  who  were  to  be  paid  out  of  the  profits  of  the  business, 
the  House  of  Lords  decided  that  the  creditors  did  jQot  thereby  be- 
come liable  as  partners  for  debts  contracted  by  the  trustees  in  car- 
lying  on  the  business.  The  case  was  treated  as  turning  upon  the 
question  of  agency;  and  the  sharing  of  profits  by  the  scheduled 
creditors  was  held  not  alone  sufficient  to  show  an  authorized  agency. 
Though  this  case  is  distinguishable  from  Waugh  9.  Carver,  by  the 
circumstance  that  the  defendants  shared  in  the  .profits  only  to  the 
amount  of  their  respective  debts,  yet  it  seems  to  have  been  regarded 
as  the  first  blow  against  the  edifice  built  upon  Waugh  9.  Carver. 
Other  late  English  decisions  have  gone  still  farther  in  establishing 
limitations  upon  the  ancient  rule,  the  modem  tendency  being  to 
scrutinize  every  case  for  the  purpose  of  ascertaining  the  actual  in- 
tention of  the  parties.  Judge  Lindley  is  sanguine  enough  to  thinly 
that  the  whole  doctrine  of  guasi  partnership  as  resulting  from  a 
sharing  of  profits,  is  abolished  in  England.  He  says :  '^  The  strong 
tendency  of  the  above  decisions  is  to  establish  the  doctrine  that  no 
person  who  does  not  hold  himself  out  as  a  partner  is  liable  to  third 
persons  for  the  acts  of  persons  whose  profits  he  shares,  unless  he 
and  they  are  really  partners  inter  se  ;  and  it  is  perhaps  not  going 
too  far  to  say  that  this  is  now  the  law."  We  can  not  go  so  £ar  as 
this  with  our  author.  The  "  more  limited  propositions"  which  he 
submits  in  the  alternative  seem  to  furnish  a  more  satisfactory  view 
of  the  present  state  of  the  English  law  to  American  eyes.  The 
substance  of  these  propositions  is,  that  the  relation  of  principal 
and  agent  is  not  constituted  merely  by  an  agreement  which  entitles 
a  person  to  share  the  gross  returns  of  another's  business,  or  to  be 
paid  definite  sums  out  of  his  profits,  or  sums  varying  with  his 
profits ;  that  such  relation  is  prima  facie  constituted  by  an  agree* 
ment  to  share  profits  to  an  indefinite  extent,  though  this  inference 
may  be  disproved ;  and  that  whether  in  any  particular  case  this 
relation  is  created  by  a  sharing  of  profits,  depends  upon  all  the  cir- 
cumstances of  the  case.  According  to  lyindley,  the  real  relation- 
ship  between  the  parties  in  this  class  of  quasi  partnerships  is»  in  the 
eyes  of  the  law,  that  of  principal  and  agent,  rather  than  that  of 
partnership,-— a  distinction  which  will  be  approved  by  those  who 
examine  the  subject  upon  principle.    The  English  statute  of  sS  & 
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29  Vict.,  c.  86,  seems  to  have  been  intended  to  assist  the  conxts,  or 
rather,  to  relieve  them  from  embarrassment,  in  their  encroachments 
upon  the  ancient  doctrine  of  Waugh  v.  Carver.  It  provides  that  in 
certain  cases,  —  as,  for  instance,  the  compensation  of  a  servant  or 
agent,  — a  sharing  of  profits  shall  not  alone  be  sufficient  to  create 
a  liability  as  partner;  and  one  class  of  cases  provided  for  by  the 
act  is  a  loan  of  money  to  a  trader,  the  lender  to  receive  a  share  of 
the  profits,  or  a  rate  of  interest  varying  with  the  profits,  provided 
the  agreement  to  this  effect  shall  be  evidenced  by  a  written  contract. 
This  curious  statute  seems  to  be  a  sort  of  modern  statute  of  frauds. 
But  in  the  late  case  of  Pooley  v.  Driver,*  («)  two  agreements  which 
were  drawn  with  a  view  of  securing  the  advantage  of  this  act, 
and  by  which  creditors  loaning  money  stipulated  for  a  share  of  the 
profits,  were  held  insufficient  to  entitle  the  creditors  to  the  pro- 
tection of  the  statute ;  and,  notwithstanding  the  decisions  in  Cox 
V.  Hickman,  and  similar  cases,  the  doctrine  was  reannounced,  that 
participation  in  profits  is,  prima /acU  at  least,  sufficient  to  create 
the  liability  as  partner ;  and  the  deduction,  from  all  the  circnm- 
stances  of  the  case,  was  that  the  advances  of  money  were  not  in 
reality  loans,  but  were  contributions  of  capital  under  color  of 
loans.  This  case,  which  is  approved  by  Lindley,  shows  that  quasi 
partnerships  are  still  recognized  in  England  as  a  result  of  sharing 
in  profits.  Indeed,  he  has  elsewhere  drawn  from  that  case  this 
doctrine,  that,  "unless  an  intention  to  the  contrary  can  be  shown, 
persons  engaged  in  any  business  or  adventure,  and  sharing  the 
profits  derived  from  it,  are  partners  as  regards  that  business  or 
adventure."  He  states  the  general  doctrine  as  follows :  "Whether 
persons  are  really  partners  or  not  is  a  question  of  intention,  to  be 
decided  by  a  consideration  of  the  whole  agreement  into  which 
they  have  entered,  and  ought  not  to  be  made  to  turn  on  one  or 
two  only  of  the  clauses  in  it."  We  think  it  fairly  deducible, 
from  all  the  authorities  cited  by  Lindley,  that  "  the  intention  of 
the  parties,'*  upon  which  every  case  should  turn,  is  their  intention 
as  legally  ascertained  by  a  court  on  full  investigation,  and  not  the 
intention  which  they  may  profess  after  their  transactions  have 
been  questioned  by  some  third  party. 

The  same  deduction  is  probably  the  correct  one  to  be  drawn 
from  the  American  decisions,  although  the  development  of  princi- 
ples in  this  department  of  jurisprudence  has  proceeded  differently 
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in  this  country,  and  the  courts  have  not,  as  in  England,  been 
assisted  by  legislative  suggestions.     A  careful  study  by  an  American 
writer  of  this  development,  similar  to  that  furnished  by  Lindley 
in  connection  with  this  subject  of  guasi  partnerships,  would  have 
proven  exceedingly  interesting ;  and  one  is  inclined  to  wish  that 
Prof.  Ewell  had  undertaken  this  work.     Such  an. attempt,  how- 
ever, does  not  seem  to  have  been  consonant  with  his  view  of  his 
duties  as  the  American  editor  of  Lindley;  and   after  a  careful 
examination  of  his  notes  we  cannot  criticise   his  plan  in  this 
respect.     He  has  not  undertaken  to  adapt  Lindley's  treatise  to 
the  use  of  American  readers,  otherwise  than  by  appending  to  the 
statements  or  deductions  of  legal  doctrine  by  Lindley  the  sub- 
stance of  the  decisions  in  the  most  closely  analogous  American 
cases.     Until  the  American  law  of  partnership  can  be  fully  and 
carefully  rewritten  (which  perhaps  should  not  be  attempted  before 
the  American  doctrine  as  to  guasi  partnerships  has  become  better 
settled),  this  method  of  annotating  Lindley  will  probably  be  more 
practically  useful  than  any  othen     In  classifying  his  American 
cases,  and  selecting  the  passages  in  Lindley  to  which  they  should 
be  appended,  Mr.  Ewell  has  exhibited  great  care  and  discrimina- 
tion.    In  many  instances  his  work  in  this  respect  will  be  found 
admirably  executed.    His  citations  from  four  thousand  American 
cases,  interspersed  throughout  the  work  in  closely  printed  notes, 
swell  the  one  thousand  and  eighty  pages  of  Lindley  by  more  than 
three  hundred  additional  pages ;  and  those  who  consider  this,  in 
estimating  the  value  of  the  editorial  work,  will   remember  that 
perhaps  one-third  of  the  original   text  relates  to  companies,  the 
English  law  as  to  which  is  peculiar,  finds  no  parallel  in  America, 
and  needs  no  American   annotation.     In  Book  II.,  which  treats 
of  the  rights  and  obligations ,  of  partnerships  and  companies  as 
regards  non-members,  chap,  x,  concerning  the  liabilities  of  part- 
ners and  companies  for  the  acts  of  their  agents,  and  chap.  2, 
concerning  the  liability  of  members  of  partnerships  and  com- 
panies to  creditors,  are  unusually  full  and  extensive,  these  two 
chapters  occupying  two  hundred  and  thirty  pages  of  the  original 
text,  to  which  the  editor  has  added  nearly  fifty  per  cent  in  Amer- 
ican annotations.     The  subjects  of  the  power  of  a  partner  to  bind 
the  firm,  either  express  or  implied  from  circumstances ;  the  appli- 
cation of  partnership  property  to  individual  purposes ;  ratification 
of  acts  previously  unauthorized ;  liability  inter  sese,  for  torts  and 
frauds;  and  of  liability  in   cases  of  limited  partnership;  all  of 
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which  have  special  interest  to  American  readers,  are  illustrated  bj 
copious  citations  of  cases*  The  subject  of  conversion  of  joint 
estate  into  separate  estate,  and  vice  versa,  and  the  subject  of 
actions  for  dissolution  and  account,  are  illustrated  by  American 
notes  of  extraordinary  fulness.  An  example  of  the  industry  and 
fidelity  of  Mr.  Ewell  may  be  seen  in  his  treatment  of  the  question 
of  the  right  of  a  surviving  partner  to  the  good-will  of  the  firm's 
business,  where  he  cites  twice  as  many  American  authorities  bear- 
ing directly  upon  the  question,  as  are  referred  to  in  an  exhaustive 
article  upon  the  subject  lately  published  in  one  of  our  legal  jour- 
nals. The  editorial  work  is  brought  down  to  recent  dates,  cita- 
tions being  frequently  made  from  late  numbers  of  the  current  legal 
periodicals.  Hill  v.  Trainer '  (a)  seems  to  have  been  overlooked. 
It  follows  the  English  case  of  Megrath  v.  Gray,'  {b)  in  holding  that 
a  creditor's  acceptance  of  a  composition  in  bankruptcy,  as  to  one 
partner  individually,  has  only  the  same  effect  as  an  ordinary  dis. 
charge  in  bankruptcy,  and  does  not  affect  his  claim  against  the 
solvent  partner  as  to  the  partnership  debt.  Lindley's  statement 
of  this  rule  may  now  be  supplemented  by  American  authority. 

Joint-stock  companies,  which  at  first  were  by  statute  prohibited 
in  England  as  nuisances,  have  in  later  years  grown  into  &vor,  and 
are  now  protected  and  encouraged  by  statute.  Several  classes 
of  these  companies,  each  with  distinctive  objects  and  powers,  axe 
referred  to  by  Lindley.  Thus,  the  law  of  England,  which  formerly 
held  every  association  of  persons  for  the  purpose  of  sharing  profits 
to  be  either  a  partnership  or  a  corporation,  has  been  changed, 
and  joint-stock  companies  have  been  by  degrees  allowed  to  exer- 
cise more  and  more  of  the  powers  formerly  peculiar  to  corpoia- 
tions,  without  exposing  their  members  to  the  liabilities  usually 
resting  upon  partners.  In  this  country  such  companies  are  gen- 
erally regarded  as  mere  co-partnerships,  legislation  having  done 
little,  outside  the  State  of  New  York,  toward  their  development 
Some  slight  indications  are,  however,  apparent  of  a  tendency 
toward  allowing  these  companies  some  of  the  powers  and  privi- 
leges of  corporations ;  as,  for  instance,  that  a  mining  company  or 
partnership  shall  not  be  dissolved  by  the  death  of  a  partner  or  the 
sale  of  his  interest.'    (b)  An  instance  of  this  tendency  is  observed 
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in  the  recent  case  of  Fargo  y.  Railway  Company,'  {c)  in  which  the 
United  States  Circuit  Court  for  Indiana  allowed  an  unincorporated 
foreign  joint-stock  company  to  bring  a  suit  in  the  name  of  its 
president  as  plaintiff,  as  allowed  by  the  law  of  its  domicil.  Mr. 
Ewell  has  treated  of  the  American  law  concerning  these  com- 
panies, in  a  chapter  which  he  has  appended  as  a  conclusion  to  his 
edition  of  Lindley,  in  the  place  of  the  original  text  pertaining  to 
the  statutory  winding  up  of  the  English  companies,  which  would 
be  useless  to  American  readers.  J.  O.  P. 

A  Digested  Index  of  the  Minnesota  Reports.  Vols.  I.  to  XXVI.,  in- 
clnsive.  By  Marshall  D.  Ewell,  LL.D.,  and  Adelbert  Hamilton,  of 
the  Chicago  Bar.     Chicago :  Callagban  &  Co.     1881. 

This  little  hand-book  is  in  form  and  style  similar  to  the  State 
indexes  which  have  been  published  in  St.  Louis,  and  which  are 
now  so  well  known  to  the  profession.  It  exhibits,  however,  very 
decided  improvements  upon  the  original  plan.  The  title  of 
'^Digested  Index'*  is  happily  chosen,  and  the  letter-press  is 
admirably  clear.  The  chief  merit ^f  this  index  is  the  analytical 
arrangement  adopted  for  the  statement  of  the  points  decided 
under  certain  leading  subjects.  Such  titles,  for  instance,  as 
"Civil  Action,"  "Constitutional  Law,"  "Criminal  I^w,"  "Dam- 
ages," "Mortgages,"  "Equity,"  "Husband  and  Wife,"  "Notes 
and  Bills,"  "Pleading,"  and  "  Practice,"  while  occupying  their 
appropriate  places  in  alphabetical  order,  are  each  prefaced  by  a 
preliminary  table  of  contents,  guiding  the  investigator  by  the  aid 
of  topics  and  sub-topics  toward  the  decisions  on  the  precise  point 
under  examination.  Thus,  under  the  title  "Criminal  Law,"  the 
classification  into  topics  is  as  follows:  i.  Generally;  2.  The 
Grand  Jury ;  3.  Complaints,  Warrants,  and  Indictments ;  4.  Ac- 
cessory Before  the  Fact;  5.  Defences;  6.  The  Trial;  7.  Evi- 
dence; 8.  Practice  on  Review ;  9.  The  Execution ;  10.  Particular 
Offences.  These  topics  are  again  further  divided  by  sub-topics, 
frequently  from  ten  to  twenty  in  number.  Under  the  title  of 
"Damages,"  the  classification  is  less  minute.  Six  sub-topics  are 
here  exhibited,  as  follows :  i.  Generally;  2.  Nominal  Damages; 
3.  Exemplary  Damages;  4.  Liquidated  Damages,  Penalties,  etc.; 
5.  Breach  of  Contract ;  6.  Damages  in  Actions  for  Torts.  The 
minuteness  of  the  analysis  is  thus  proportioned  to  the  exigencies 
of  the  particular  subject  which  is  digested.     Of  the  three  hundred 
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and  eighty-four  pages  which  compose  this  hand-book,  eighty-four 
are  occupied  by  the  two  general  titles  of  "Pleading"  and  "Prac- 
tice." The  book  thus  exhibits  evidences  of  care  and  fulness  in 
its  preparation,  and  the  reputation  of  Prof.  Ewell  will  probably  be 
a  sufficient  guarantee  of  its  accuracy.  We  trust  it  marks  the  day  of 
permanent  improvement  in  the  quality  of  these  digested  indexes, 
whose  usefulness  is  already  established.  J.  0.  P. 

Nevada  Reports.  Reports  of  Cases  Determined  in  the  Supreme  Court  of 
the  State  of  Nevada  during  1880.  Reported  by  Chas.  F.  Bicknell,  Cleric 
of  Supreme  Court,  and  Hon.  Thomas  P.  Hawlev,  Associate  Justice. 
Volume  XV.     San  Francisco :   A.  L.  Bancroft  &.  Co.     1881. 

Kansas  Reports.  Reports  of  Cases  Argued  and  Determined  in  the  Supreme 
Court  of  the  State  of  Kansas.  A.  M.  F.  Randolph,  Reporter.  Volume 
XXIV.  Containing  Cases  Decided  at  the  July  Term,  1880,  and  the  Jaxin- 
ary  Term,  1881.     Topeka,  Kan. :   Geo.  W.  Martin.     1881. 

In  an  earlier  number  of  the  present  volume  of  this  Review,  the 
merits  and  demerits  of  the  Nevada  and  Kansas  Reports,  as  illus- 
trated in  Volume  XIV.  of  Nevada  and  Volume  XXIII.  of  Kansas, 
were  pointed  out.  The  new  volumes  of  these  two  series,  above 
mentioned,  disclose  some  improvement,  and  an  evident  intention 
to  avoid  the  errors  to  which  the  Review  has  heretofore  called 
attention.  In  Volume  XV.  of  Nevada,  we  observe  but  three  cases 
which  can  be  regarded  as  valueless  to  the  profession.  In  Volume 
XXIV.  of  Kansas,  the  number  of  cases  which  the  reporter  thought 
required  space  in  the  reports,  but  were  not  worth  a  syllabus,  is 
reduced  to  twelve.  But  it  contains,  in  addition  thereto,  a  number 
of  decisions  whose  head-notes  show  them  to  be  undeserving  of 
space ;  as,  for  instance,  tliat  the  defects  or  omissions  in  the  record 
may  not  be  corrected  by  parol  statements  or  stipulations  in  the 
Supreme  Court  (p.  31) ;  that  a  motion  for  a  new  trial,  not  made 
within  the  statutory  period,  comes  too  late  (p.  x  1 1) ;  that  a  referee's 
judgment  covers  each  item  of  the  account  upon  which  he  passes 
(p.  226) ;  and  that  a  verdict  wholly  unsupported  by  evidence  will 
be  set  aside  in  the  Supreme  Court  (p.  265).  The  quality  of  much 
of  the  matter  contained  in  the  Kansas  Reports,  and  the  character 
of  the  reporter's  work,  are  shown  by  the  head-note  to  the  case  of 
King  V.  Aultman  (p.  246),  which  is  as  follows,  and  which  seems 
fairly  to  state  all  that  is  contained  in  the  three  pages  of  opinion : 
**  Chattel  Mortgage.  —  Description  of  Property  —  Not  Void.-- 
C.  and  H.  mortgaged  a  certain  mare  to  A.,  describing  her  as  fol- 
lows :  '  One  bay  mare,  one  hind  foot  white,  and  a  white  spot  in 
face,  branded  G.,  17  hands  high,  five  years  old,'  and  being  in  the 
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possession  of  the  mortgageors,  in  Clay  County,  Kansas.  This 
description  was  correct  in  every  particular,  except  that  the  brand 
was  J.  (though  very  indistinct  and  scarcely  discernible),  and  the 
mare  was  not  17  hands  high,  and  possibly  only  15  3-4  hands  high. 
So  far  as  was  shown,  the  erroneous  part  of  said  description  did  not 
apply  to  any  other  animal,  nor  did  the  correct  part  thereof  apply 
to  any  other  animal,  and  taking  the  whole  description  together, 
it  did  not  apply  to  any  other  animal.  Held,  that  as  the  descrip- 
tion applied  to  the  mare  in  controversy  in  so  many  particulars^ 
and  not  applying  to  any  other  animal,  the  description  is  not  void ; 
and  although  partly  untrue,  it  does  not  render  the  mortgage  void 
in  any  respect." 

Volume  XV.  of  Nevada  Reports,  like  its  predecessor,  contains 
an  unusually  large  proportion  of  cases  possessing  value  and  gen- 
eral interest.  Drexler  v,  Tyrrell  (p.  114)  presents  quite  a  full 
judicial  discussion  of  the  question  of  illegality,  as  avoiding  a  con- 
tract absolutely.  Thompson  v.  Frowning  (p.  195),  a  libel  suit, 
involves  the  question  of  the  right  of  a  newspaper  proprietor  to 
publish  the  proceedings  in  a  court  of  justice.  In  The  State  9.  Foley 
(p.  64),  a  California  pardon  was  interposed  to  relieve  a  wit- 
ness from  the  incapacity  to  testify,  resulting  from  a  California 
conviction.  Sadler  v.  Immel  (p.  265)  holds  that  the  mere  exist- 
ence of  a  general  bankrupt  law  cannot,  ipso  faciOy  render  a 
common-law  assignment  void.  Solen  v.  Railroad  Company  (p. 
313)  denies  to  a  creditor  by  domestic  judgment  the  right  to 
bring  a  new  suit  upon  his  judgment,  except  when  such  proceeding 
is  necessary,  and  the  necessity  therefor  has  not  been  caused 
by  the  creditor's  neglect.  In  Fishback  v.  Miller  (p.  428),  it 
was  held  that  the  rule  of  caveat  emptor  does  not  apply  to  a  case 
of  sale  of  a  mine,  where  the  seller  makes  express  representa- 
tion in  respect  to  matters  of  which  the  buyer  has  no  knowledge, 
and  no  means  at  hand  of  obtaining  knowledge.  Bassett  v.  Min- 
ing Company  (p.  291)  holds  that  the  directors  of  a  corporation, 
unless  forbidden  by  its  charter  or  by  the  general  laws  of  the  State 
from  which  it  derives  its  existence,  may  perform  any  acts,  except 
strictly  corporate  acts,  outside  the  limits  of  such  State;  and  that  the 
authority  to  issue  bonds  and  to  mortgage  the  real  property  of  the 
corporation  falb  within  this  rule.  In  Nevada,  homestead  exemp. 
tion  does  not  inure  to  the  head  of  a  family,  without  the  filing  of 
a  written  declaration,  claiming  the  premises  as  a  homestead  (Lach- 
man  v.  Walker,  p.  422) ;  and  if  such  written  declaration  has  not 
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been  filed,  the  husband  may  mortgage  the  homestead  without  the 
consent  of  his  wife  (Child  9.  Singleton,  p.  461).  The  Ne?ada 
reports  alwa3rs  contain  many  cases  of  considerable  local  importance* 
They  have  in  that  State  a  ''sole  trader's  act/'  which  enables  a 
married  woman  to  conduct  business  in  her  own  name  and  on  her 
own  account,  and  which  received  construction  in  the  volume  now 
before  us,  in  Youngworth  v.  Jewell  (p.  45). 

The  Asiatic  immigration  has  led  in  this  State  to  the  passage  of 
a- statute  restricting  the  smoking  of  opium  in  places  of  resort. 
Two  cases  arising  under  this  statute  are  reported  in  thi^  volume, 
in  one  of  which  the  constitutionality  of  the  statute  is  Iffirmed. 
(The  State  v.  Ah  Sam,  p.  27). 

These  citations  will  show  the  generally  high  quality  of  the 
Nevada  Reports.  This  elevated  standard  of  reporting  is  perhaps 
to  be  attributed  to  the  intervention  of  a  judge  of  the  Supreme 
Court  as  one  of  the  reporters. 

Examination  of  the  cases  reported  in  Volume  XXIV.  of  Kansas, 
discloses  no  greater  proportion  of  cases  possessing  general  interest 
than  was  apparent  in  the  previous  volume.  Suits  against  railroad 
companies  claiming  damages  for  alleged  negligence,  and  tax-title 
litigations  are  of  frequent  occurrence,  and  indicate  in  part  the 
character  of  the  controversies  which  most  engage  public  attention 
in  that  State.  Election  cases,  also,  continue  to  be  frequently 
pressed  upon  the  attention  of  the  courts,  there  being  in  this  vol- 
ume  six  cases  of  that  class.  In  Herriman  v,  Shomon  (p.  387),  an 
attorney  employed  to  collect  a  claim  is  held,  following  numerous 
authorities,  to  be  authorized,  in  the  absence  of  special  directions, 
to  receive  money  only  in  payment  thereof.  In  The  State  v,  Spaol- 
din^  (p.  x),  a  city  clerk  who  collected  and  retained  municipal 
funds  without  authority,  but  assuming  the  right  to  do  so  officially, 
was  held  liable  to  indictment  for  embezzlement.  Cole  v.  Young 
(P*  435)  disserts  the  power  of  a  court  of  equity  to  restrain  a 
defendant,  who  is  within  its  jurisdiction  and  subject  to  its  process, 
from  prosecuting  certain  actions  or  proceedings  in  the  courts  of  a 
foreign  State.  In  re  Millington  (p.  2x4)  was  a  proceeding  in  con- 
tempt against  the  publishers  of  a  newspaper  for  criticising  the  judge 
of  a  court  for  ''  taking  a  witness  out  of  the  hands  of  the  attorneys 
and  cross-examining  him  for  an  hour ;  "  this  criticism  being  illos- 
trated  by  the  following  anecdote  of  a  great  man  :  ''  This  reminds 
us  of  a  case  before  Judge  Davis,  of  Illinois,  in  which  the  attorney 
for  the  prosecution  demanded  that  the  case  proceed  to  trial  at  the 


BOOK   REVIEWS.  731 

time  set,  though  the  attorney  for  the  defence  was  absent.  Judge 
Davis  said  the  case  could  go  to  trial,  but  would  mention  that  a 
similar  case  happened  in  LaSalle  County,  and  this  court  looked  to 
the  interest  of  the  absent  attorney  for  the  defence;  'and/  said 
Judge  Davis,  *  you  remember  that  we  beat  'em.  * ' '  While  the 
Supreme  Court  employed  language  in  its  opinion  which  seems  in 
general  terms  to  condemn  the  use  of  such  language  in  a  newspaper 
report,  it  failed  to  decide  the  question  whether  the  publication  of 
such  language  is  a  contempt,  postponed  to  a  future  day,  as  other, 
courts  have  before  done,  the  inevitable  conflict  between  sensitive 
judges  and  critical  tiewspapers,  and  found  a  way  to  discharge  the 
defendants  upon  technicalities.  Questions  growing  out  of  the 
attempt  to  restrain  the  liquor  traffic  arise  frequently  in  Kansas, 
and  though,  of  course,  growing  out  of  local  legislation,  will  prob- 
ably possess  considerable  general  interest.  Four  cases  of  this  class 
are  reported  in  this  volume.  One  of  these,  which  is  both  inter- 
esting and  important,  is  the  Constitutional  Prohibitory  Amend- 
ment case  (p.  700),  involving  the  validity  of  the  amendment  to 
the  State  Constitution  adopted  in  1880,  which  prohibited  the 
manufacture  and  sale  of  intoxicating  liquors  except  for  certain 
specified  purposes.  The  Supreme  Court  held  that  the  proceedings 
were  regular,  that  the  proposed  amendment  had  become  a  valid 
part  of  the  Constitution,  and  that  it  was  not  repugnant  to  the 
Federal  Constitution ;  upon  the  last  point  citing  the  case  of  Beer 
Company  v.  Massachusetts  '(<?). 

ODDrriES  OF  THE  Law.     By  Frankun  Fiske  Heard.     Boston:  Soule  & 
Bugbee.     1 88 1.     i2mo.     pp.  192. 

Properly  speaking,  there  is  no  authorship  in  such  a  book.  Its 
merit  depends  on  the  judgment  and  taste  of  the  compiler.  Mr. 
Heard  has  selected  well.  There  is  pith,  point,  wit,  humor,  whim- 
sicality,  or  quaintness  in  almost  every  selection.  These  oddities 
are  for  lawyers,  and  not  for  laymen ;  the  latter  would  smile  but 
sickly  smiles  at  most  of  the  wit  and  humor  here  collected.  Often 
there  is  a  great  deal  of  quaint  or  pithy  wisdom  in  a  few  lines. 
Of  course  we  meet  many  old  friends  in  such  a  collection,  but  they 
are  friends,  and  we  are  obliged  to  Mr.  Heard  for  giving  us  so 
bright  and  entertaining  a  volume. 

«  97  U.  S.  25. 
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The  Penal  Code  of  California,  Enacted  in  1872,  as  Amended  m 
1 88 1.  Annotated  by  Robert  Desty.  San  Francisco :  Sumner,  Whitney 
&  Co.     1 88 1.     i6mo.     pp.  836. 

In  California,  codification  has  been  carried  to  a  great  extent, 
and  has  been  received  with  much  favor  after  quite  thorough  tests. 
It  will  probably  maintain  itself  there,  if  it  fails  to  gain  general 
acceptance  elsewhere.  This  book  is  the  fruit  of  an  endeavor  to 
condense  into  a  handy,  almost  pocket  volume,  the  whole  Penal 
Code,  the  cognate  provisions  of  the  Code  of  Civil  Procedure,  and 
^he  fundamental  constitutional  provisions. 

Mr.  Desty  has  added  all  the  decisions  of  the  Supreme  Court 
of  California,  and  many  decisions  of  other  courts  of  final  resort, 
in  the  form  of  notes.  There  are  also  cross-references  to  kindred 
actions. 

Within  certain  limits  books  of  this  sort  are  highly  useful.  Their 
popularity  is  obvious  from  the  number  of  them  now  api>earing; 
but  to  the  student  in  his  office,  and  to  the  practising  lawyer  in 
cities,  they  afford  only  slight  advantage.  They  have  a  pocket 
utility  on  the  circuit,  and  the  like,  but  for  our  part,  we  vastly 
prefer  the  ample  pages  of  the  octavo  wherever  transportation  is 
not  a  matter  of  consideration.  Mr.  Desty  seems  to  have  done  his 
part  well,  though  we  have  not  carefully  tested  it. 

Index-Digest  of  the  Michigan  Reports.  By  Henry  Binsmore,  of  the 
Chicago  Bar.     Chicago:  £.  B.  Myers  &  Co.     1881.     i6mo.     pp.  1144. 

Efforts  to  produce  labor-saving  books  are  popular,  and  on  the 
increase. 

In  this  one  the  Michigan  lawyer  will  readily  find  a  clue  to  what 
has  been  said  in  his  State  Reports  on  any  topic  of  law.  A  some- 
what careful  scrutiny  of  the  book  itself  convinces  us  the  author 
has  superadded  to  the  index-title  the  scope  and  nature  of  the  de- 
cisions cited,  in  a  few  terse,  well-chosen  words,  so  that  a  glance 
affords  the  judge  or  lawyer  a  fair  view  of  the  rulings  made.  This 
is  high  praise.  It  means  that  the  book  deserves  success,  which  we 
predict  for  it,  if  the  reports  generally  verify  what  the  book  itself 
indicates,  —  its  accuracy  of  statement. 

The  Book  of  Deeds.  Containing  Forms  of  Deed  for  each  State  and  Ter- 
ritory, with  full  Acknowledgments  for  Husband  and  Wife.  By  Edward 
H.  WiLUAMSON.     Philadelphia:  T.  &  J.  W.  Johnson  &  Co.     1881. 

This  pamphlet  professes  to  give  one  form  of  deed  and  one  of 
mortgage  for  each  of  the  several  States  and  Territories,  with  forms 
of  acknowledgment;    and  in  a  sense   this  is  true,  but  any  one 
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qualified  to  use  safely  these  forms  would  have  little  use  for  them. 
Deeds  of  trust  in  the  nature  of  mortgage  are  common  in  various 
States,  where  mortgages  are  also  employed ;  but  this  important  fact 
is  not  noticed,  and  in  those  States  where  the  form  of  mortgage  is 
given,  as  in  Missouri,  no  mention  is  made  of  the  common  form  of 
security  by  deed  of  trust.  We  could  name  some  rather  useful  com- 
pilations of  this  nature,  but  this  is  not  one  of  them,  in  our  judg» 
ment. 

The  Doctrine  of  Equrrv.  A  Commentary  on  the  Law  as  Administered* 
by  the  Court  of  Chancery.  By  John  Adams,  Jr.  Seventh  Americaii< 
Edition,  Containing  the  Notes  to  Previous  Editions,  with  Additional  Notes 
and  References.  By  Alfred  J.  Fhilups.  Philadelphia :  T.  &  J.  W.  John- 
son &  Co.     1881. 

This  book  has  now  been  before  the  American  bar  for  more  than 
a  dozen  years,  and  has  taken  its  place  as  a  trusty  and  useful  text* 
book. 

The  revolutions  in  equity  jurisprudence,  both  in  England  and  in 
the  United  States,  since  the  text  was  written  (1845-1848)  has  cer* 
tainly  rendered  portions  of  this  book  obsolete  in  form  ;  but  the  un- 
derlying principles  remain,  and  as  to  these  the  book  will  never  be 
antiquated.  The  work  of  the  present  editor  in  this  edition,  and 
the  previous  one,  has  been  to  rearrange,  rewrite,  consolidate,  and 
supplement  the  notes  of  previous  editors,  so  as  to  present  a  har- 
monious whole.  This  has  been  neatly  and  creditably  done ;  and 
his  labors,  with  those  of  the  publishers,  have  made  this  edition 
what  every  latest  edition  should  be,  —  the  best  and  most  attractive 
one. 

The  Law  of  Usages  and  Customs.  With  Illustrative  Cases.  By  John 
D.  Lawson.     pp.  Ixiz,  552.     St  Louis :  F.  H.  Thomas  &  Co.     1881. 

Careful  examination  justifies  us  in  saying  that  few,  if  any  of  the 
many  late  treatises  given  to  the  profession  surpass  this  book  in  the 
excellence  of  their  arrangement  or  in  their  soundness  and  thor- 
oughness of  presentation  of  the  law  itself.  The  author  has  sought 
to  state  clearly  the  existing  rules  relative  to  usages  and  customs, 
without  interposing  his  own  opinions  of  their  propriety  or  utility. 
While  thirty-three  leading  cases  are  given  in  full,  they  are  illus- 
trative only,  and  are  well  selected  for  that  purpose.  In  five  com- 
pact and  well-arranged  chapters  we  have  the  whole  law  of  customs 
and  usages  made  accessible  at  a  glance,  covering  the  requisites  of 
validity  and  of  proof;  their  effect  in  different  relations  and  occu- 
pations ;  their  admissibility  to  explain  express  contracts,  and  their 
inadmissibility  when  in  conflict  with  contracts  or  with  laws. 
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.  The  author  is  wholly  subordinate  to  his  work.  He  never  argues. 
The  reader  does  not  think  of  him.  This  is  as  it  should  be.  He 
sought  in  such  a  work  to  present  the  law,  and  not  himself  or  his 
own  theories.  He  has  succeeded.  The  style  is  clear,  compact, 
and  attractive.  Seldom  does  the  reader  regret  that  more  was  not 
-said ;  seldom  is  there  a  superfluous  statement  or  a  tiresome  para- 
graph.    Quotations  are  deftly  used. 

The  arrangement  and  the  typography  have  given  a  much  larger 
l)ook  than  the  number  of  pages  indicates. 

This  departure  from  the  later  custom  in  law-book  printing  can- 
not be  too  highly  commended.  We  hope  the  example  will  be  fol- 
lowed in  new  books  and  in  reprints.  The  book  and  number  of 
volumes  will  be  thereby  materially  reduced.  The  practising  law- 
yer  is  aware  how,  almost  daily,  some  question  or  other  of  usage  and 
-custom  arises  in  his  cases.  Here  he  will  find  in  a  trusty,  conven- 
ient volume,  the  law  ready  to  his  hand,  exhaustingly  collected, 
neatly  and  faithfully  presented  in  a  clear  and  limpid  style.  In 
these  days  of  cheap  book-making,  it  is  refreshing  to  find  one  where 
•every  sentence  betokens  intelligence  and  painstaking  care.  We 
notice  that  one  leading  case,  Tilley  v.  County  of  Cook,'  is  given 
as  Tilley  v.  City  of  Chicago,  and  here  and  there  the  proof-reading 
has  been  inadequate ;  but  these  trifling  defects  will,  no  doubt,  dis- 
appear in  a  second  edition,  which  the  work  merits  at  a  very  early 
day. 

»  103  U.  S.  155. 
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Sir  John  Karslake.  —  The  following  tril>ute  to  a  great  English  lawyer, 
from  the  pen  of  Lord  Coleridge,  and  printed  in  the  London  Times,  will  be 
read  with  interest:  "I  have  no  doubt  that  many  other  men  will  desire  to 
record  publicly  their  feelings  of  admiration  for  Sir  John  Karslake,  and  their 
grief  for  his  loss.  I  hope  you  will  allow  nie  to  be  one  among  the  many ;  for 
few  men  for  many  years  had  more  to  do  with  him;  few  had  better  means 
of  estimating  his  great  powers  and  high  character.  I  first  knew  him  in  1847, 
and  was  intimate  with  him  till  he  himself  ceased  to  know  any  one.  Those 
only  whose  fate  it  was  to  be  with  Sir  John  Karslake  day  after  day  and  week 
after  week  for  years,  either  as  opposing  advocate  or  in  the  intercourse  of  pri- 
vate friendship,  can  fully  appreciate  his  extraordinary  power.  His  knowledge 
of  his  profession,  gathered  by  a  vigorous  and  retentive  mind  from  a  l^al 
training  of  unusual  length  was,  as  far  as  my  experience  goes,  unparalleled. 
This  gave  him  from  the  very  beginning  a  confidence  and  certainty  which  very 
few  men  attain  after  years  of  practice.  And  the  same  thoroughness  with  which  he 
knew  his  profession  always  marked  his  knowledge  of  his  cases.  He  was  never 
at  fault ;  he  read  everything  about  his  case ;  he  forgot  nothing ;  and  his  strong 
sense  and  unerring  judgment  enabled  him  to  use,  with  wonderful  effect,  his 
great  knowledge.  He  was  an  oppressive  antagonist,  because,  mentally  and 
physically,  he  was  so  strong..  At  the  end  of  a  long  day,  in  times  when  judges 
sat  on  to  hours  which  exhausted  juries  and  occasionally  disgusted  witnesses. 
Sir  John  Karslake  would  show  no  symptom  of  fatigue;  his  observation  as 
acute,  his  resources  as  much  at  his  command,  his  voice  as  strong  as  in  the  early 
morning.  But,  if  he  was  an  oppressive  antagonist,  he  was  an  antagonist  whom 
it  was  impossible  not  to  respect  and  to  admire.  Indirectness  in  word  or  act 
was  simply  impossible  to  him.  I  do  not  think  he  could  have  been  dishonor- 
able if  he  had  tried ;  and  he  certainly  never  tried.  Two  examples  of  his  fine 
character — instances,  I  dare  say,  of  many  other  like  acts  —  came  under  my 
own  observation.  In  two  cases,  separated  by  a  considerable  space  of  time,  'a 
verdict  had  been  given  against  the  client  he  represented,  and  a  new  trial 
had  been  ordered.  In  both  cases  he  thought  that  he  had  himself  had  some- 
thing to  do  with  the  first  result — whether  he  had,  in  fact,  or  not,  I  do  not 
know;  but  it  may,  perhaps,  have  been  so;  for  the  very  greatest  men,  at 
least  in  our  profession,  sometimes  make  mistakes ;  at  any  rate,  he  thought  so. 
In  both  cases  he  refused  to  appear  upon  the  second  trial,  and  sent  the  client 
to  another  counsel— in  both  cases  to  the  same  counsel.  To  him  Sir  John 
Karslake  sent  all  his  notes,  imparted  all  his  knowledge  and  experiences, 
advised  with  him,  helped  him  unsparingly,  and  strove  as  hard  for  the  suc- 
cess of  another  man  as  he  could  have  striven  for  his  own.  It  may  be  said 
that  a  generous  and  high-minded  man  would,  of  course,  so  act     Perhaps ; 
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but  at  least  his  conduct  was  that  of  a  generous  and  high-minded  man.    No 
man  could  work  as  Sir  John  Karslake  worked,  with  impunity.     He  did  every- 
thing himself.     Less  than  any  man  I  ever  knew. did  he  —  perhaps  ooald  he — 
avail  himself  of  the  help  of  others.     His  standard  of  work  vras  so  high,  bis 
conscientiousness  so  severe,  that  he  was  never  satisfied  unless  he  had  him- 
self traversed  the  whole  field  of  his  operations.     So  far  back  as  the  month  of 
June,  1866,  before  he  was  in  Parliament,  he  confided  to  me  the  existence  of 
symptoms  which  even  then  fill^jd  me  with  alarm.     He  was  then  overworked ; 
and  he  was  urged  to  lie  by  entirely  for  six  months  or  a  year.     His  position,  as 
he  was  truly  told,  was  so  absolutely  assured,  that  the  loss  of  fees  daring  the 
time  of  his  absence  was  the  only  loss  he  would  have  suffered.    But  it  was  in 
vain  to  warn  him.     He  loved  his  profession;  he  was  at  the  head  of  it;  he  de- 
lighted in  the  exercise  of  his  great  gifts ;  even  when  induced,  as  he  got  worse, 
to  leave  London  sometimes  for  a  fortnight,  he  would  take  papers  with  him,  and 
come  back  to  London  once  or  twice,  or  perhaps  oftener,  for  a  particular  con- 
sultation or  a  particular  argument     He  worked  on  with  unflinching  spirit  for 
years  in  almost  constant  pain,  then  with  failing  eyesight,  at  last  ending  in  total 
blindness,  which  compelled  him  to  retire  into  private  life.     Even  then,  while 
reason  was  spared  to  him,  he  worked  on  commissions,  surprising  his  brother 
members  by  the  extent  of  his  knowledge,  the  quickness  of  his  apprehension, 
and  the  strength  and  accuracy  of  his  memory.     He  bore  his  blindness  as  he 
bore  his  pain,  with  a  gallant,  uncomplaining  spirit,  which  to  those  who  remem- 
bered what  he  had  been,  and  from  what  he  was  shut  out,  was  not  merely  ad- 
mirable ;  it  moved  our  hearts  to  the  very  depths,  because  Sir  John  Kaislake, 
though  he  seldom  permitted  himself  to  joke  in  court,  was  in  private  one  of  the 
most  light-hearted  and  amusing  companions  in  the  world.     He  was  an  admir- 
able mimic ;  he  told  stories,  of  which  he  had  an  inexhaustible  supply,  as  well 
as  possible ;  no  one  who  ever  heard  them  will  forget  his  Scottish  and  his  Dev- 
onshire  experiences;  and  he  talked  well  on  any  subject.     He  left  Harrow 
young,  and  did  not  go  to  the  university,  so  that  his  scholarship  was  necessarily 
imperfect ;  but  he  knew  his  Horace  and  Virgil,  and  with  English  literature  he 
was  widely  and  well  acquainted.     Shakespeare,  Chaucer,  and  Shelley  he  knew 
thoroughly,  and,  as  far  as  I  am  aware,  they  were  his  favorite  authors;  of 
Wordsworth  he  went  so  far  as  once  to  admit  that  he  *  had  merits.'     And  long 
after  he  was  blind,  he  was  still  the  life  of  any  company  he  joined,  and  few  sus- 
pected how  much  pain  and  sadness  lay  hid  under  the  veil  of  that  gay  courage. 
Of  his  Parliamentary  career  I  can  say  nothing  of  my  own  knowledge.    We 
were  in  Parliament  together  for  a  very  short  time,  and  I  cannot  remember 
that  I  ever  heard  him  make  a  speech.     He  must  have  spoken,  when  he  did 
speak,  with  sense,  and  weight,  and   strength.     But  I  am  not  attempting  a 
memoir  of  Sir  John  Karslake.     That,  I  doubt  not,  will  be  done  at  large  by 
some  one  qualified  to  do  it     Neither  do  I  pretend  to  sit  in  judgment  on  my 
friend,  to  cast  the  sum  of  his  virtues,  or  to  balance  them  with  his  defects, 
if  any  defects  he  had.     He  was  a  great  advocate;  he  had  rare  manliness, 
integrity,  and  force  of  mind;  he  had  a  keen  sense   of  honor;  he  was  a 
delightful  companion,  a  faithful  friend ;  and  standing,  so  to  say,  by  his  open 
grave,  I,  who  now  occupy  the  place  he  would  have  filled,  who  knew  him  for 
thirty-five  years,  and  whose  friendship  with  him  not  only  survived,  but  was 
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never  even  disturbed  by  the  conflicts  of  the  bar  or  the  contests  of  the  hustings, 
desire  to  say,  what  I  am  confident  the  whole  profession  would  say  too,  that 
when  the  grave  closes  over  his  remains  there  will  be  left  behind  him  the 
brightest  example,  and  we  who  knew  him  shall  have  the  memory  of  the 
Doblest  specimen  of  what  an  English  advocate  and  an  English  gentleman 
ought  to  be  and  can  be." 

There  has  been  laid  on  our  table  a  "  Draft  of  a  National  Bankrupt  Law, 
prepared  by  William  L.  Rojrall,  of  the  New  York  City  Bar,  with  a  report  on 
the  subject  of  bankruptcy."  It  purports  to  have  been  prepared  by  request  of 
the  Chamber  of  Commerce  of  Richmond,  Va.  We  have  examined  it  with 
some  care  and  no  little  amusement.  The  latter  is  due  to  the  inventor's  rare 
success  in  devising  something  exquisitely  inefficient,  inapt,  and  the  contrary  of 
what  he  desired.  He  limits  the  proposed  law  to  involuntary  bankruptcy,  be- 
cause he  doubts  the  constitutionality  of  any  voluntary  provisions,  therein  differing 
from  Congress,  the  Federal  courts,  and  all  prominent  jurists  who  have  discussed 
the  suggestion.  He  seeks  economy,  and  makes  bankruptcy  far  more  uncertain, 
tardy,  and  expensive  than  under  the-Act  of  1867,  where  worst  administered. 
He  provides  for  standing  assignees,  who  are  to  add  to  their  proper  functions 
those  of  master  in  chancery  and  register,  and  who  are  to  compete  for  the  business 
of  the  court,  or  rather  of  the  attorneys  who  institute  bankruptcy  proceedings. 
He  has  devised  a  clumsy,  uncouth,  impracticable,  and  non-uniform  scheme, 
obviously  unconstitutional,  for  appointing  such  State  courts  as  the  attorney- 
general  shall  select,  which,  when  selected,  shall  be  willing  to  act,  and  which, 
when  willing  to  act,  the  State  Legislature  shall  authorize  to  act,  as  courts  of 
bankruptcy.  And  proceedings  begun  in  the  Federal  courts  are  to  be  transferred 
to  State  courts,  if  the  debtor  desire  it.  No  review  of  the  action  of  the  State 
court  on  proceedings  for  adjudication  is  permitted.  The  draftsman  evidently 
supposes  that  a  new  name  is  reform.  He  imagines  that  an  incumbered,  depre- 
ciated, complicated  estate,  out  of  which  the  readiest  moneys  have  almost  always 
been  taken,  can  be  converted  into  cash  without  delay,  without  loss,  and  with  cer- 
tainty, by  skilful  business  men  fit  to  administer  trusts,  without  expense,  and 
without  remuneration  for  their  services.  True,  this  does  not  happen  when  a 
man  dies  or  makes  an  assignment,  but  there  is  such  a  charm  in  the  economy 
of  this  author's  bankrupt  law,  that  good  men  and  true  will,  under  it,  act  difier- 
ently  from  what  they  would  do  under  any  probate  or  assignment  law.  The 
draftsman  supposes  creditors  are  unfit  to  select  the  proper  person  to  handle 
the  assets  of  their  debtor,  but  believes  the  court  will  almost  always  designate 
the  assignee  for  an  estate  whom  the  creditors'  attorney  may  indicate.  He  knows 
so  little  of  the  workings  of  the  late  Bankrupt  Act  that  he  asserts,  in  flat  contra- 
diction of  all  the  facts,  that  under  it  the  assignee  was  almost  always  the  choice 
of  the  bankrupt.  But  we  are  wasting  time  on  a  weak,  confused,  impracticable 
scheme  to  supply  an  undoubted  need.  Nothing  better  could  be  expected  from 
a  draftsman  who  avows  his  disregard  of  the  law  that  has  been  tried,  and  of  the 
sketches  of  a  new  law  made  by  learned  judges  who  administered  the  late  law 
and  understood  its  shortcomings  and  its  weaknesses.  Evidently  he  has  not 
understood  that  a  system  of  bankruptcy  must  be  uniform.  What  we  desire  to 
say  is  that,  in  any  new  law  on  the  subject  of  bankruptcy,  Congress  must  follow 
closely  on  the  path  of  the  act  of  1867,  eliminating  its  faults,  amending  even 
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its  best  provisions,  but  leaving  always  to  the  courts,  the  bar,  and  the  people, 
the  general  outlines  of  practice  and  procedure  with  which  they  have  become 
familiar  by  half  a  generation  of  experience.  A .  thoussmd  things  have  been 
settled  under  the  old  law  that  need  never  be  settled  again.  We  have,  and  must 
save  the  precedents.  There  can  be  no  propriety  in  sailing  far  from  shore  on 
an  unknown  sea.  It  costs  too  much  to  make  such  experiments.  We  wsnt, 
not  a  new  scheme,  but  the  act  of  1867  rewritten  in  the  light  of  experience,  by 
experienced  and  able  men.  It  will  not  do  to  make  it  too  '*  cheap,"  either. 
Cheapness  and  economy  are  not  synonyms.  Good,  honest*  capable  men  will 
not  act  as  assignees,  if  not  fairly  paid.  There  is  no  reason  why  an  assignee 
should  be  paid  less  than  the  same  man  would  receive  for  handling  the  same 
estate  if  he  were  executor  or  administrator,  instead  of  assignee.  The  woik  is 
not  unlike,  the  pay  for  it  should  not  be  unlike.  What  the  country  needs  is  a 
clear,  prompt,  readily  understood  remedy  for  frauds  on  creditors,  and  for  the 
quasi  fraud  of  preferential  payments  by  insolvents.  When  a  man  "  fails,"  he 
confessedly  cannot  so  handle  his  assets  as  to  meet  his  debts.  It  is  time,  then, 
to  give  his  creditors  control  of  those  assets.  This  a  good  bankrupt  law  mnst 
do,  and  do  with  promptness  and  certainty.  This  done,  the  minor  details  and 
questions  of  form,  of  discharge,  of  honest  debtors,  and  the  like,  can  be  easily 
adjusted.  The  really  weak  and  expensive  parts  of  the  old  law  can  be  readily 
and  effectively  modified. 

The  beginning  of  the  trial  of  Guiteau  brought  prominently  forward  two 
points  in  which  the  law  of  the  United  States  has  departed  from  its  EngUsh 
original.  Mr.  Robinson,  one  of  Guiteau's  counsel,  asked  that  the  trial 
might  be  postponed ;  whereupon  Mr.  Scoville,  who  appears  to  be  acting  in 
the  double  capacity  of  associate  counsel  and  attorney  for  the  accused,  opposed 
his  colleague's  application.  These  divided  counsels  surprise  us  in  England, 
where  such  an  interference  would  neither  be  tolerated  by  the  "leader"  nor 
allowed  by  the  court ;  but  in  the  United  States  they  are  not  unprecedented, 
and  arise  partly  from  the  attorney  in  the  case  being  one  of  his  own  counsel, 
and  not  unlikely  to  disagree  on  certain  points  with  the  counsel  brought  into 
the  case,  but  mainly  from  the  absence  of  any  test  at  the  American  bar  by 
which  the  lead  is 'at  once  appropriated.  The  other  significant  incident  was 
that,  at  the  end  of  the  day  the  jury  panel  was  exhausted,  and  only  five  jurors 
were  obtained.  This  results  from  the  practice  of  allowing  counsel  to  interro- 
gate proposed  jurors  as  to  their  knowledge  and  opinions  of  the  case  in  ques- 
tion, and  their  ideas  of  things  in  general,  objecting  to  them  if  the  answers  are 
unsatisfactory.  In  neither  respect  can  the  practice  of  the  courts  in  the  United 
States  be  pronounced  an  improvement  on  that  of  the  old  country.  —  Tkt  Law 
Journalt  London, 

Before  us  lies  a  pamphlet  discussion  of  the  wants  of  the  Supreme  Court  of 
the  United  States,  and  a  remedy  for  them,  with  a  draught  of  a  statute  embody- 
ing a  plan  of  relief,  prepared  by  Wm.  A.  Maury,  Esq.,  of  Washington,  D.  C. 
It  is  one  of  the  many  evidences  of  the  urgent  need  now  felt  by  the  bar  and  the 
country  for  a  change  in  that  tribunal  which  will  enable  it  to  accomplish  its 
proper  functions.     It  is  satisfactory  to  know  that  the  American  Bar  Association 
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has  taken  measures  to  this  end,  and  that  a  committee  of  the  association,  com- 
posed of  those  whose  names  are  recognized  as  among  oar  very  ablest  jurists,  is 
now  maturing  such  a  scheme.  In  this  relation  we  note  as  curious,  and  perhaps 
related,  the  almost  universal  decline  of  litigation  in  both  State  and  Federal 
courts  of  first  resort,  the  diminution  of  general  professional  business,  and  the 
general  overcrowding  of  the  State  and  Federal  appellate  courts.  The  pro- 
fession suffers  from  lack  of  new  business  and  from  the  tdrdy  hearing  of  cases 
in  the  higher  courts.  Certainly  the  profession  is  not  to-day  an  inviting  field 
for  the  young  man  who  is  choosing  his  life  occupation.  Perhaps  this  is 
well,  since  the  reaction  will  tend  to  relieve  an  overcrowded  bar,  and  will  turn 
the  attention  of  the  rising  generation  still  more  toward  real  production  and 
development 

"  Engush  Law  as  a  Social  Science"  is  the  title  of  an  address  to  the 
Iowa  Bar  Association,  delivered  this  year  by  Hon.  James  M.  Woolworth, 
of  Omaha,  Nebraska.  We  mention  it  because  it  is  one  of  the  cheering  signs 
of  the  westward  march  of  scholarship  and  real  learning  in  our  profession. 
We  have  not  space  to  present  the  author's  ideas,  unless  by  reproducing  his 
address.  To  name  him  is  to  apprise  the  bar  of  the  North- West  that  the  topic 
is  discussed  with  originality,  clearness,  and  genuine  learning. 

"Some  Contrasts  in  the  Growth  of  Pennsylvania  and  Engush 
Law  "  are  discussed  in  a  lecture  by  William  Henry  Rawle,  Esq.,  before  the 
Law  Department  of  the  University  of  Pennsylvania.  In  it  the  author  con- 
trasts certain  parts  of  English  and  Pennsylvania  jurisprudence;  and,  in  a 
manner  wholly  different  from  Mr.  Woolworth,  illustrates  the  growing  prom- 
inence of  earnest  thought  and  scholarship  in  the  higher  walks  of  the  pro- 
fession. 

We  have  also,  matured  by  summer  warmth,  an  address  by  President  Fran* 
cis  Wayland,  before  the  American  Social  Science  Association,  <'0n  Certain 
Defects  in  our  Methods  of  Making  Laws."  The  learned  professor  sets  forth 
in  detail  the  weakness,  in  this  regard,  of  our  State  Legislatures,  due  both  to 
origin  and  to  organization,  and  contrasts  their  methods  with  those  lately  in 
vogue  in  England — themselves  still  very  defective  —  and  with  the  practices  in 
France,  and  elsewhere  on  the  continent  He  does  this  in  a  manner  admirably 
adapted  to  humble  the  conceit  of  the  most  enthusiastic  American  legislators. 
After  comtatiending  the  new  constitutional  limitations  in  certain  of  the  States, 
which  prohibit  local  and  special  laws,  and  the  custom,  somewhat  in  vogue,  of 
commissions,  appointed  to  examine  and  report  on  special  subjects  on  which  gen- 
eral laws  are  supposed  to  be  desirable,  the  professor  suggests,  as  the  ultimate 
remedy,  a  permanent  non-partisan  commission,  whose  province  should  be  to 
consider  all  projected  public  laws,  hearing  all  who  wish  to  be  heard  pro  and 
eon,,  and  reporting  their  conclusions  to  the  Legislature.  Such  a  commission, 
charged  also  with  the  duty  of  drafting  such  laws  as  the  Legislature  might 
direct,  or  the  commission  itself  favored,  would,  in  his  opinion,  work  a  radical 
cure  of  the  evils  now  prevalent.  His  plan  embraces  the  best  features  of  the 
later  French,  English,  and  American  methods  of  preparing  general  legislation. 
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It  is  only  a  question  of  time  when  the  substance  of  these  ideas  will  be  put 
into  practical  use. 

Thb  article  in  the  present  number,  on  "Exemplary  Damages,"  by  Chief 
Justice  Maxwell,  of  Nebraska,  will  attract  deserved  attention. 

In  Missouri  one  can  attach  by  making  an  affidavit  that  the  debtor  is  about  to 
leave  the  State  with  intent  to  change  his  domicile.  At  the  trial  of  such  a  case 
not  long  since,  the  plaintiff  explained  his  reasons  for  making  the  affidavit  bj 
saying  he  had  called  at  the  defendant's  house,  and  met  at  the  door  the  doctor, 
who  assured  him  the  defendant  was  sick  and  could  not  be  seen,  and  would  be 
in  the  next  world  within  an  hour,  at  farthest.  Thereupon  the  witness  hurried 
away  and  attached  the  sick  man's  goods,  on  the  ground  that  he  was  about  to 
leave  the  State,  with  intent  to  change  his  domicile. 
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Accord  akd  Satisfaction.  —  New  promise  with  security — Tender — Ac' 
eeptance. —  An  agreement  between  debtor  and  creditor  by  which  the  cred- 
itor takes  for  his  debt  a  new  promise  for  a  smaller  sum  which  is  secured, 
upon  the  new  promise  being  executed  and  tendered  with  the  bond  to  be 
eiven,  is  an  accord  and  satisfaction  which  will  bar  the  original  demand ;  it 
18  not  essential  that  the  creditor  shall  accept  the  new  promise  and  tlie  bond.  — 
Whitsitt  V.  Clayton,  Sup.  Ct.  Col,  Rep.,  October  19,  1881. 
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Action.  —  Tranaiioty  —  Against   non-residents  —  Jurisdieticn   of 

Courts,  —  Transitory  actions  upon  contracts  can  be  brought  against  non- 
residents of  the  State  in  any  county  where  service  can  l^  obtained  upon 
them.  The  constitution  gives  jurisdiction  to  the  Circuit  Courts  over 
transitory  actions  upon  contracts  against  non-residents  of  the  State ;  and 
this  jurisdiction  cannot  be  taken  away  by  any  legislation  limiting  the  forum 
of  the  action  to  the  county  in  which  the  plaintiff  resides.  —  Atkins  0. 
Boerstler,  Sup.  Ct  Mich.,  N.W.  Rep.,  October  15, 1881. 

—  Nullity  of  judgment — Res  adjudicata  —  Nonsuit  —  Damages  for  goods 
illegally  seized  and  sold, —  An  action  to  recover  property  sold  m  execa- 
tion  under  a  judgment  which  is  absolutely  null  for  defects  of  record,  is  not 
an  action  of  nullity  to  be  brought  before  the  court  rendering  the  judgment 
For  goods  illegally  seized  and  sold  damages  may  be  recovered  in  any  court 
of  competent  jurisdiction.  The  judgment  of  the  Circuit  Court  of  the 
United  States  in  Louisiana,  discussing  the  plaintiff's  suit  without  any  re- 
serve for  the  renewal  of  the  action,  is  not  a  judgment  of  non-suit:  it  con- 
cludes the  parties,  and  constitutes  res  judicata  when  final. — Bledsoe  v. 
Erwin,  Sup.  Ct  La.,  Bep.,  October  16,  1^1. 

Administbation. — See  Deed. 

Admiralty.  —  Salvage  —  Owners  of  goods  —  Liability — Negligence  of  Mai* 
ter  —  Proof  —  Where  a  casualty  happens  to  a  vessel,  and  saivaee  services 
become  necessary,  and  extraordinarv  repairs  are  made,  owners  of  ^oods  on 
board,  if  called  upon,  must  contrioute  to  the  expense  thereby  incurred, 
provided  the  casualty  was  not  diy  to  the  negligence  of  the  master.  Li  such 
cases  the  burden  of  proof  of  negligence  is  upon  the  owners  of  the  goods.  ~ 
Gregory  v.  Orrall,  U.  S.  Cir.  Cu  Dtst  Mass.,  Rep.,  October  5,  1881. 

— »  Charter-party  —  Breach — Damages. — A  charter-party  provided  that  the 
vessel  should  be  well  fitted  for  the  voyage,  and  should  take  all  lawful  eoods 
and  merchandise.  The  vessel  on  her  outward  cargo  had  carried  petroleam 
in  barrels,  some  of  which  leaked  into  the  vessel ;  and  some  almonds,  which 
were  part  of  the  careo,  were  injured  by  the  odor  and  fiavor  of  petroleum  im- 
partea  to  them  whue  in  the  vessel.  Held,  that  the  damaee  did  not  arise 
from  a  peril  of  the  sea,  and  the  vessel  not  being  fit  for  such  a  cargo  as  was 
carried,  was  liable  for  the  injury.  — The  Lizzie  W.  Virden,  U.  S.  Cir.  Ct 
East  Dist  N.  Y.,  Bep.,  November  2,  1881 ;  Fed.  Bep.,  October  4,  1881. 

—  Collisions  —  Sloop  close-hauled — Schooner  before  the  wind  —  Proof— 
Net  freight.  —  Where  a  collision  occurs  between  a  sloop  close-hauled  and 
a  scnooner  sailing  directly  before  the  wind,  the  burden  of  proof  is  on  the 
schooner  to  account  for  it  Where  a  vessel,  chartered  for  a  aefinite  time,  is 
sunk  by  a  collision  caused  by  the  fault  of  the  colliding  vessel,  and  becomes 
a  total  loss,  the  net  freight  for  the  unexpired  time  of  the  charter  is  assessable 
as  damages.  — The  Freddie  L.  Porter,  U.  S.  Cir.  Ct  Dist  Me.,  Sep., 
October  12,  1881. 

Libel  for  loss  of  services  of  minor  son — Rights  of  administrator  to  sue.— 

In  admiralty,  a  libel  by  a  father  to  recover  for  the  loss  of  the  services  of  his 
minor  son,  killed  in  a  collision,  will  be  sustained.  Where  a  statute  confers 
upon  an  administrator  the  ri^ht  to  recover  for  a  loss  of  life  occasioned  by 
the  wrongful  act,  neglect,  or  aefault  of  another,  if  such  loss  of  life  is  occa- 
sioned by  a  collision  upon  navigable  waters,  the  administrator  mayproceed. 
by  a  libel  in  rem  against  the  offending  vessel.  —  The  Garland,  u.  8.  Cir. 
Ct  East  Dist  Mich.,  Am.  L.  Beg.,  November,  1881. 

—  Injury  to  employee  on  steam  vessel.  — The  remedy  given  by  sect  4498,  for 
an  injury  to  an  employee  on  a  steam  vessel,  is  merely  cumulative,  and  does 
not  exclude  the  right  to  any  other  remedy  for  such  inju]ry,  which  may  be 
given  by  the  general  admiralty  law.  —  The  Clatsop  Chief,  U.  S.  Dist  Ct 
Dist  Oregon,  Ch.  Leg.  N.,  September  24,  1881;  Int  Bev.  Bee,  Octobers, 
1881 ;  Fed.  Bep.,  October  8, 1881. 
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Admiralty — Continued. 

»-—  Excluaioe  u$e  of  a  vessel  by  a  part  owner —  ProJUsfrom  u$e  of  veuel  — 
Cknnpulaory  sale  of,  — A  part  owner  of  a  vessel  is  not  entitled  to  her  exclu- 
sive use  without  givine  security  to  his  co-owner.  Where  a  part  owner  of  a 
vessel  employs  her  on  nis  own  account  and  risk,  the  other  part  owners  are 
not  entitled  to  a  share  of  the  profits  arising  from  such  emplovment.  Where 
the  equal  part  owners  of  a  vessel  cannot  agree  concerning  her  use  and  em- 
ployment, a  court  of  admiralty  has  jurisdiction,  upon  the  application  of 
either  party,  to  compel  a  sale  of  the  same  and  divide  the  proceeds  between 
the  owners ;  but  where  the  disagreement  arises  between  unequal  owners,  the 
Jurisdiction  is,  though  without  good  reason,  doubted  and  denied.  — Coyne  v. 
Oaples,  U.  S.  Dist  Ct  Dist  Oregon,  Ch.  Leg.  N.,  September  17,  1881 ;  Md. 
L.  Kec,  October  1,  1881;  Fed.  Rep.,  October  4,  1881. 

Agent,  when  liable  on  a  contract  —  Liability  of  owners  to  charterers.  — 
A  jfMrson  who  signs  a  contract  as  a^nt,  without  msclosing  the  name  of  his 
principal,  is  liable  thereon  as  principal.  A  person  authorized  to  act  for  the 
charterers  of  a  vessel,  as  agent  to  procure  a  cargo  in  a  foreign  port,  is  not 
thereby  authorized  to  modify  or  cancel  the  charter-party  of  his  principal. 
The  owners  of  a  vessel  chartered  her  to  carry  passeneers  from  Hong  Kong  to 
Portland,  and  stipulated  in  the  charter-party  that  she  was  **  tight,  staunch, 
and  strong,  and  in  every  way  provided  for  said  voyage ;  "  but  upon  her  ar- 
rival at  Hong  Kong  she  was  found  by  the  surveyor  or  the  port  to  De  **  not  fit 
to  carry  passengers,"  and  refused  permission  to  do  so  by  the  local  authori- 
ties, beldt  that  the  owners  were  not  thereby  excused  from  their  contract, 
which  was  absolute  and  without  condition,  to  carry  passengers  out  of  Hong 
Kong ;  and  that  even  in  the  absence  of  the  stipulation  in  the  charter-party 
as  to  the  character  and  condition  of  the  vessel,  the  law  would  imply  from  the 
undertaking  of  the  owner  that  she  was  in  all  respects  ''fit*'  to  carry  passen- 
gers out  of  said  port  — Ye  Seng  Co.  v,  Corbitt  et  al.,  U.  S.  Dist  Cft  Dist 
Oregon,  Ch.  Leg.  N.,  October  1,  1881. 

Charter-party  —  Safe  port —  Act  of  master  — Estoppel.  —  The  charter- 
party  was  to  carry  a  cargo  of  grain  from  Baltimore  to  a  safe  port  on  the  con- 
tinent between  Bordeaux  and  Hambun;;.  The  port  selected  was  Calais. 
Held,  that  the  master,  by  signing  the  bills  of  lading  for  Calais,  accepted  that 
port  as  a  safe  one,  and  thereby  bound  his  owner ;  and  that  the  risk  of  the  ig- 
norance of  the  master,  or  his'incompetency  to  decide  whether  or  not  it  was  a 
safe  port,  was  to  be  borne  by  the  owner  and  not  by  the  charterer.  —  Bailey 
e.  American  Central  Ins.  do.,  U.  S.  Cir.  Ct  Dist  Iowa,  Bep.,  November  9, 
1881. 

Adoption. — Failure  to  file  articles — Effect, — Failure  to  file  articles  of 
adoption  until  after  the  death  of  the  adopting  party  renders  the  adoption  in- 
complete, and  the  adopted  child  cannot  inherit  from  decedent  To  create 
rights  of  inheritance  under  the  statute  in  regard  to  adoption,  the  statutory 
requirements  must  be  strictly  complied  with.  — Shearer  v.  Weaver,  Sup.  Ct. 
Iowa,  N.  W.  Rep.,  October  16,  1881. 

AoKNCT. — See  EvmsyoB. 

AssiGNMByr.  —  Assignee's  title  to  mortaaged  property  —  Attorney's  fees  — 
Auctioneer's  fees.  —  Under  the  act  of  Onio  "  regulating  the  mode  of  admin- 
istering assignments  in  trust  for  the  benefit  of  creditors,"  mortgaged  chat- 
tels in  possession  of  the  assignor  pass  to  the  assignee,  notwithstanding  the 
condition  of  the  mortgage  on  sucn  property  was  oroken  before  the  assign- 
ment After  the  sale  of  such  property  by  the  assignee,  under  an  order  of 
court,  where  an  action  is  brougnt  by  the  mortgagee  against  the  assignee  for 
the  conversion  of  the  property  to  his  own  use,  reasonable  attorney  fees  in 
defending  the  trust  should  be  allowed  to  the  assignee  from  the  proceeds  of 
the  sale  of  such  property.  No  allowance  should  be  made  to  such  assignee 
for  the  expense  ot  employing  an  auctioneer,  unless  the  court  directing 
the  sale  is  of  opinion  that  the  services  of  an  auctioneer  were  necessary.  — 
Ingham  v.  Lindemann,  Sup.  Ct  Ohio,  Ohio  L.  J.,  November  8,  1881 ;  Cin. 
lb  Bui.,  November  7, 1881. 
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AssiGNMSNT —  Continued. 

~-^  Action  by  aaaignee  in  trover  for  goods  seized  by  sheriff.  —  A.n  assignee  for 
the  benefit  of  creditors  can  bring  trover  a^inst  the  shenff  or  other  strangers 
for  the  full  value  of  assigned  property  seized  and  sold  by  him  en  writs  ef 
attachment  issued  after  the  assignment  was  made  and  before  the  assignee's 
bond  was  filed. —  Coots  v,  Radford,  Sup.  Ct  Mich.,  N.  W.  Rep.,  October 
22,  1881. 

See  Equity. 

Absumpsit. —  Bailment —  General  and  special  deposit,  —  Action  of  assumpsU 
to  recover  money  deposited  by  the  plaintiff  with  the  defendant:  held,  that 
the  evidence  shows  there  was  no  bailment  of  the  money;  but  the  transaction 
was  a  general,  and  not  a  special  deposit,  and  the  plaintiff  is  liable  therefor 
in  assumpsit  as  for  a  loan  to  him.  — Schoemaker  v.  Huize,  Sup.  Ct  YHs., 
Wis.  Leg.  N..  November  8,  1881 ;  N.  W.  Rep.,  October  29,  1881. 

Involuntary  payment  of  debt  of  another  —  Implied  request  —  Payment  of 

taxes  by  mortgagee,  —  He  who  is  compelled  to  pay  the  debt  of  another  be- 
cause of  the  latter's  omission  to  do  so,  may  recover  the  amount  paid,  the  law 
inferring  a  request  on  the  part  of  the  debtor  to  make  said  payment.  Where 
a  mortgagee  buys  the  mortgaged  premises  at  sheriff^s  sale  on  proceedings 
upon  his  mortgage,  and  to  protect  the  land  from  being  sold  for  taxes  which 
became  due  during  the  life  of  the  mortgagee,  and  which  the  mort^ageor  ou^t 
to  have  paid,  pays  said  taxes,  he  can  recover  the  amount  paia  from  i^e 
mortgageor  or  his  assignee.  — Hogg  v.  Longstretb,  Sup.  Ct.  Pa.,  Rep.,  No- 
vember 2,  1881. 

Attachment.  —  See  Partnership. 

Attorney  and  Client.  —  Set-off —  What  not  subject  to,  —  S.,  as  attorney  for 
P.,  collected  a  claim  for  damages  to  P.'s  real  estate.  Upon  being  sued  for 
the  amount  collected,  he  sought  to  set  off  an  independent  indebtedness  to 
him  by  P.,  arising  out  of  the  same  real  estate.  Htldy  that  this  evidence  was 
rightly  refused,  as  there  was  no  agreement  that  S.  might  retain  his  own  de- 
mand out  of  the  money  collected.  —  Simpson  v.  Pinkerton  et  al..  Sup.  Ct. 
Ohio,  W.  N.  C,  October  6,  1881 ;  Wash.  L.  Rep.,  October  5, 1881. 

-•^■^  Contingent  fee,  —  An  agreement  between  an  attorney,  employed  to  col- 
lect an  account,  and  his  client,  that  the  former  is  to  receive  as  compensation 
for  his  services  one-half  of  the  sum  collected,  if  successful,  or  in  case  of  fail- 
ure, nothing,  is  unlawful  in  Massachusetts.  —  Ackert  o.  Barker,  Sup.  Jud. 
Ct.  Mass.,  Ctg.  N.,  November  2,  1881. 

See  Bankruptcy. 

Attornment.  —  See  Landlord  and  Tenant. 

Bailment. — Deposit  of  package  —  Contract  —  Bailee,  —  Where  one  person 
makes  a  deposit  of  a  package  with  a  bailee,  under  a  contract  that  the  bailee 
shall  deliver  such  package  to  a  third  person,  at  a  certain  time  named  in  the 
contract,  there  is  a  sufficient  consideration  for  the  bailee's  undertaking  to 
support  the  contract,  even  though  the  bailment  is  gratuitous  or  without  re- 
ward. The  receipt  of  the  package  by  the  bailee  under  such  a  contract 
binds  him  to  perform  strictly  its  terms  and  directions;  and  he  will  be  liable 
in  an  action  of  trover  or  replevin  in  the  detinet,  on  his  refusal  to  deliver  the 
package  to  such  third  person  on  demand.  — Magdeburg  r.  Uihlein,  Sup.  Ct 
Wis.,  Wis.  Leg.  N.,  November  17,  1881. 

See  Assumpsit. 

Banker's  Lien.  —  Note  left  by  attorney  with  a  bank  for  collection.  —  Where 
an  attorney  receives  a  note  for  collection,  and  leaves  it  with  a  bank  with 
which  he  has  a  personal  account,  to  be  collected,  he  being  the  ostensible 
owner  of  the  note,  and  giving  no  notice  to  the  bank  that  he  is  only  an  attor- 
ney in  regard  to  it,  and  the  bank  applies  the  proceeds  on  his  general  account 
to  a  debt  which  he  owes  it,  on  his  bankruptcy,  the  owner  of  the  note  cannot 
recover  it  of  the  bank.  —  Wood  v.  Boyleston  National  Bank,  Sup.  Ct  Wis^ 
Wis.  Leg.  N.,  September  22,  1881. 
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Baitks  ▲!fD  Ba.stkin'O.  —  ExcMding powers  conferred  by  charter  —  LiabUUy,  — 
The  bank  had  no  authority  to  discount  promissory  notes  by  loans ;  but  if  it 
reoeiTed  the  plaintiff's  money,  or  was  the  knowing  instrument  of  some  one 
else  doing  so,  it  ought  not  to  escape  liability  to  pay  on  that  ground.  It  mieht 
be  good  ground  for  proceedings  to  forfeit  its  charter,  but  in  a  sense  like  this 
it  is  not  ayailable  as  a  defence.  — United  Gherman  Bank,  to  use  of^  etc,  v.  Katz, 
Ct  App.  Md.,  Md.  L.  Bep.,  October  8,  1881. 

Bakkbttptct.  —  Attorney* a  knowledge  imputable  to  client  —  Pro^ring  ^oode 
to  he  taken  on  execution,  —  On  the  question,  whether  the  plaintiff  in  a  judg^ 
ment  on  which  goods  were  taken  m  execution  knew  of  the  defendant's  in- 
solvency and  of  the  intent  to  evade  the  bankrupt  law,  the  knowledge  of 
plaintid's  attorney  is  the  knowledge  of  plaintiff.  Where  the  debtor  was  the 
son  of  the  plaintiff,  and  actively  contributed  to  having  judgment  rendered 
before  it  could  have  been  done  without  such  aid,  this  was  procuring  his 
goods  to  be  taken  on  execution  within  the  meaning  of  the  thirty -fifth  section 
of  the  bankrupt  law,  as  modified  bv  the  act  of  1874.  —  Bcmrs,  Assignee,  v. 
Palmer,  U.  8.  Sup.  OL,  Wash.  L.'Rep.,  September  14,  iSl;  Gin.  L.  Bui., 
October  8, 1881. 

Fraudulent  preference  —  Postponement  of  judgmenU  — Where  one  of  sev- 
eral creditors,  who  have  entered  into  an  agreement  with  a  failing  debtor  to 
advance  him  monev  to  enable  him  to  go  on  in  business,  a  judgment  being 
given  to  secure  such  creditors  jointly,  takes  from  the  debtor  in  pursuance  of 
a  prior  agpreement,  and  as  a  condition  of  joining  in  the  loan,  a  judgment-note 
payable  in  one  day  to  secure  a  prior  indebtedness,  and  keeps  the  other 
creditors  in  ignorance  of  the  existence  of  the  judgment-note,  and  afterwards 
enters  it  up,  that  judgment  will  be  postponed  to  the  joint  judgment  as  a 
firaud  upon  the  other  creditors.  —  Gaskili  v.  Benton,  Von  Utassy  v.  Galvin, 
IT.  S.  Cir.  Gt.  East  Dist.  Pa.,  Rep.,  August  81, 1881 ;  Int  Rev.  Rec,  October 
8,  1881. 

BsmEyoLSNT  Association.  — ChartLcier  of —  What  members  liable  for  debts  con- 
tracted—  Effect  of  affixing  seal — Former  recovery,  —  A  chan  table,  benev- 
olent, and  social  nssociation,  such  as  a  lodee  of  Free  Masons,  is  not  a  com- 
mon partnership,  but  partakes  more  of  the  character  of  a  club  than  of  a  trading 
association.  If  the  lodge  purchase  real  estate,  erect  buildings,  or  borrow  money 
on  credit,  only  those  members  who  participate  in  the  enterprise,  either  by 
assenting  to  the  undertaking  or  by  subsequently  ratifying  it,  are  liable  for 
the  debts  contracted  therein.  Where,  in  such  a  venture,  certain  of  the  mem- 
bers afifixed  to  a  pecuniary  obligation  the  common  seal  of  the  lodge,  which 
was  not  used  by  the  order  for  such  a  purpose,  the  members  who  had  advised 
the  affixing  of  the  seal,  as  well  as  the  officers  who  attached  it^  are  bound  by 
it.  Where  suit  was  brought  on  such  an  instrument,  and  judgment  recov- 
ered against  the  lodge  without  naming  the  members,  such  judgment  is  not  a 
bar  to  a  recovery  in  a  suit  on  the  same  instrument  against  the  individual 
members.  — Asno.  Guie,  to  U3e,  etc.,  Sup.  Ct  Pa.,  Cin.  L.  Bui.,  September 
12,  1881 ;  Ohio  L.  J.,  September  15,  1881 ;  Rep.,  August  81,  1881. 

Bills  akd  Notes.  —  Bona  fide  holder — Shifting  burden  of  proof — Judg^ 
ment  will  not  be  reversed  for  mere  irregularity  in  making  up  issue  tried.  — 
The  mere  fact  that  a  holder  of  promissory  notes  holds  them  as  collateral  ii 
not  sufficient  to  show  him  a  bona  fide  holi^er  for  value.  If  a  presumption  of 
having  paid  value  for  promissory  notes  arises  fW>m  mere  possession,  such 

g resumption  is  overcome  by  showing  a  wrongful  transfer  and  indorsement 
y  one  in  whose  hands  the  owner  had  entrusted  them  for  collection ;  and 
the  burden  is  then  on  the  holder  to  show  he  paid  value.  Where  the  evi- 
dence received  is  sufficient  to  sustain  a  finding,  judgment  will  not  be  re- 
versed for  mere  irre^lari^  in  making  up  the  issues  on  the  pleadings.  — 
Union  National  Bank  of  Chicago  v.  Barber,  Sup.  Ct  Iowa,  N.  W.  Rep., 
October  15,  1881. 

'Zjunatic  accommodation  indcrser — Innocent  holder. — Jury --^  Challenge 
to  favor  —  Court  in  place  of  triors,  —  A  lunatic  who  has  become  the  accom- 
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modation  indoner  of  a  promUsory  note  and  has  received  no  benefit  tfaare- 
from,  cannot  be  recoyerod  against,  on  the  note,  even  by  a  holder  for  tsIus 
who  took  the  note  without  notice  of  the  indorser's  insani^.  That  a  juror  is 
second  cousin  of  the  husband  of  a  daughter  and  legatee  or  a  decedent,  whose 
executor  is  a  party  to  the  action  to  be  tried,  is  good  cause  of  challenge  to 
the  favor.  W  hen  the  court  acts  in  place  of  triors  and  determines  the  com- 
petency Of  a  juror,  its  decision  is  not  reviewable  on  error.  —  Wirebadi's 
Executor  v.  First  National  Bank  of  Easton,  Sup.  OU  Pa.,  Sep.,  Kovember2, 
1881. 

—  Failure  of  consideration  —  Pre-emption  ripht.  —  An  abandonment  of  t 
pre-emption  ri^ht  would  be  a  sufficient  consideration  to  support  a  promise 
to  pay  a  note  given  to  induce  the  abandonment  by  one  who  wishes  to  tac- 
ceed  to  his  rignts.  The  production  of  a  note,  and  its  acknowled^ent  on 
its  face  that  it  was  given  for  value  received,  establishes,  prima  faae^  thst  it 
is  founded  on  a  sufficient  consideration.  —  Bybee  v,  Wadiington,  Com.  App. 
Texas,  Texas  L.  J.,  October  18,  1881. 

'^-^  Acceptance  of  note  not  payment  of  debt  —  Rights  of  indorser  of  note  de- 
livered to  third  person  —  Collaterals,  —  The  mere  acceptance  from  a  debtor 
of  his  own  note  or  the  note  of  a  third  person,  in  case  of  an  antecedent  in- 
debtedness, is  not  a  payment  One  not  a  party  to  a  note,  but  who  has 
caused  it  to  be  drawn,  or  indorsed,  or  delivered  over  to  a  third  person  ss  a 
security,  or  has  guaranteed  the  payment,  is  not  entitled  to  notice  of  dishonor 
of  it,  but  in  an  action  on  the  ori&pmal  liability  he  may  show  in  defence  any 
injury  he  has  actually  sustained  by  the  laches  of  the  transferee.  The  fact 
that  the  collaterals  were  changed  for  other  securities  which  were  ultimately 
found  worthless,  changes  the  liability,  unless  it  is  further  shown  that  a  loss 
resulted  to  the  owner  of  the  collaterals  by  reason  of  such  exchange.  — Hun- 
ter V.  Moul,  Sup.  Ct  Pa.,  Ohio  L.  J.,  October  20,  1881. 

Negotiable  paper  —  Jndorser  —  Evidence.  —  Where  a  ne^tiable  note  has 

been  indorsed  in  blank  it  is  not  competent,  in  an  action  against  the  indorser, 
to  show  that  when  the  indorsement  was  made  it  was  expressly  agreed  between 
plaintiff  and  defendant,  in  consideration  of  the  price  then  paidC  that  the  in- 
dorser  should  never  be  called  on  for  payment  of  the  note.  In  such  action, 
no  parol  evidence  is  competent  to  modify  the  contract  created  by  such  in- 
dorsement —  Martin  v.  Cole,  U.  0.  Sup.  Ct,  Wash.  L.  Bep.,  November  9, 
1881. 

Federal  jurisdiction —  Defences  —  Corporation  note  under  seal  — Assign- 
ment. —  An  instrument  executed  by  a  corporation  in  the  form  of  a  promis- 
sory note,  but  having  attached  to  it  the  corporate  seal  of  the  corporation,  is 
not  a  promissory  note  negotiable  by  the  law-merchant;  and  such  note  hav- 
ing been  discounted  by  a  citizen  of* the  same  State  as  defendant,  and  jpassed 
after  maturity,  by  assignment,  to  the  citizen  of  another  State,  the  Circau 
Court  has  no  jurisdiction  of  the  action.  —  Coe  o.  Cayuga  Lake  R.  Co.,  U.  S. 
Cir.  Ct  North.  Dist  N.  Y.,  Rep.,  November  9,  1881. 

Past-due  note  —  Motive  of  purchaser.  —  When  one  buys  a  past-due  prom- 
issory note,  and  there  is  a  dispute  whether  his  vendor  had  any  title  or  right 
to  sell  it,  the  motives  of  the  purchaser  in  buying  are  not  important. 
Whether  these  are  good  or  bad,  he  can  get  no  title  unless  his  vendor  had  a 
right  to  sell.  —  Church  r,  Clapp,  Sup.  Ct  Mich.,  N.  W.  Rep.,  November  12, 
1881. 

Accommodation  maker  of  note  —  Change  of  action  by  amendment  —  C^argf 

of  separate  estate  of  married  woman.  —  Where  a  married  woman  bavin? 
ii  separate  estate  signs  a  note  given  for  a  pre-existing  debt  of  another  as  a 
mere  surety  or  accommodation  maker,  such  engagement  does  not  come 
within  the  limitation  prescribed  by  statute,  and  hence  is  not  enforoeable  bj 
an  action  at  law.  A  plaintiff  cannot,  by  way  of  an  amendment  and  sffdn^i 
the  objection  of  the  defendant,  change  the  action  from  one  at  law  to  a  Dill  in 
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equity.  Whether  a  court  of  equity  would  have  the  ri^ht  to  infer  that  a 
inamed  woman  intended  to  charge  her  separata  estate,  from  the  mere  fact 
of  signing  such  note  as  merely  surety  or  accommodation  maker,  micgre*  — 
Kavanagh  v.  0*Neil,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  I^ovember  17, 1881. 

Note  payable  to  one  party  eigned  by  him  and  another -^  NegotiabUUy  — 

Innoeenz  holder,  —  A  promissory  note  containing  the  words,  **  I  promise  to 
puy  to  the  order  of  myself,"  havmg  been  signed  by  two  persons  and  placed 
by  one  of  them  in  the  hands  of  the  other,  to  be  by  him  put  in  circulation  for 
his  own  benefit,  the  latter  may,  before  the  note  is  due,  bv  indorsing  his  name 
thereon,  invest  a  bona  fide  holder  with  a  complete  title  thereto,  although 
the  name  of  the  other'  maker  is  not  so  indorseo.  In  violation  of  an  agree- 
ment between  principal  and  surety  in  a  promissory  note,  the  principal 
transferred  the  note,  oefore  due,  as  collateral  security  for  an  extension  in  the 
time  of  payment  of  a  protested  draft,  the  person  receiving  the  collateral 
acting  in  good  faith,  and  having  no  knowledse  of  such  agreement :  held, 
that  the  title  of  such  holder,  to  the  extent  of  the  draft,  is  valid.  —  First  Na- 
tional Bank  v.  Fowler,  Sup.  Ct  Ohio,  Ohio  L.  J.,  September  16,  1881 ;  Leg. 
Adv.,  September  27, 1881 ;  Rep.,  October  6,  1881. 

—•^  Corporate  act  —  Note  sinned  by  trusteee,  —  A  note  in  form,  *' We,  the 
troatees  of  the  First  Free- Will  Baptist  Society  of  Chicago,"  promise  to  pay, 
etc.,  and  signed  with  the  individual  names  of  the  trustees,  to  which  is  added, 
*'  Trasteesof  the  First  Free- Will  Baptist  Societv  of  Chicago,"  is  the  note  of 
the  corporation,  and  not  the  individual  note  of  the  trustees  signing.  The 
proper  mode  of  executing  instruments  \>y  a  corporation  is  by  the  use  of  the 
individual  names  of  the  trustees,  with  their  corporate  name  appended.  The 
proper  corporate  name  of  the  corporation  should  appear  in  the  body  of  the 
instrument  —  New  Market  Savings  Bank  v.  Gillett,  Sup.  Ct  III.,  Oh.  Leg. 
N.,  October  29,  1881. 

Former  action  — Bar  —  VUiation  of  note,  —  Where  a  note  was  given,  and 

on  its  maturity  an  action  was  brought  thereon,  in  which  the  defendant  had 
judgment  on  the  ground  of  a  vitiation  of  the  note  by  a  fhiudulent  alteration, 
oy  the  plaintiff,  such  judginent  will  be  a  bar  to  a  subseouent  action  for  the 
amount  due,  for  the  plaintiff  by  altering  the  note  made  it  his  own,  and 
caused  it  to  operate  as  a  payment  of  his  original  claim.  —  Sykes  v.  Gerber, 
Sup.  Ct  Pa.,  Rep.,  October  26,  1881. 

BuiLDiNO  Absociation.  —  See  Usukt. 

CotXATXRALS.  —  See  Bills  and  Notes  ;  Pledoxor  and  Plbdoxx. 

Constitutional  Law.  — Information  —  Indictment  —  Evidence. —  No  consti- 
tutional right  of  a  defendant  is  impaired  by  changing  the  mode  of  procedure 
from  indictment  to  information,  and  prosecuting  him  for  a  crime  committed 
prior  to  the  adoption  of  the  present  constitution,  by  information  provided 
for  by  the  laws  passed  under  such  constitution.  The  dismissal  of  an  indict- 
ment is  no  bar  to  a  subsequent  indictment  Threats,  though  communicated 
to  defendant:  held,  properly  ruled  out,  there  being  nothing  attending  the 
killing  establishing  a  case  of  justifiable  homicide,  or  that  defendant  was  in 
imminent  danger.  —  The  People  v.  Campbell,  Sup.  Ct.  Cal.,  Pac.  Coast  L. 
.;.,  October  22, 1881. 

CoiTTR ACTS.  —  Rights  of  paaaengera  —  Ticket  evidence  of  contract  —  Civil 
Rights  bill,  —  A  ticket  of  passage  is  the  evidence  of  the  contract  between  the 
purchaser  and  the  carrier,  and  parol  testimony  as  to  prior  conversations  is 
inadmissible  to  vary  the  terms  of  the  contract  as  set  forth  in  the  ticket  In 
an  action  brought  under  the  provisions  of  the  Civil  Rights  bill,  if  the  jury 
believe  that  the  plaintiff  has  been  unlawfully  deprived  of  his  rights,  they  are 
to  assess  his  damages  at  the  sum  named  in  the  statute.  It  is  left  to  the  jury 
to  determine  ^m  the  evidence  whether  or  not  the  plaintiff,  after  bein^  ex- 
cluded from  the  table  as  alleged,  waived  his  right  to  recover  by  accepting  a 
return  of  a  part  of  the  money  paid  for,  for  passage,  or  whetlier,  if  he  did 
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accept  the  money,  it  waa  not,  in  yiew  of  all  the  circanwtanoea,  reoelTed  under 
such  duress  as  would  relieve  the  plaintitT  from  the  contract  thereby  soitfht  to 
be  created.  —  Alston  v.  Anchor  liine  Steamship  Go.,  U.  S.  Dist.  Ct  North. 
Diat.  HI.,  Gh.  Leg.  N.,  October  8,  1881 ;  Cin.  L.  BuL,  October  81, 1881. 

•— —  Married  woman — Executed  contract,  —  Where  a  married  woman  agrees 
by  a  written  contract  for  the  purchase  of  land  and  it  became  executed  by 
part  payment  of  the  purchase-money :  held,  it  was  enforcible  against  the 
other  party,  and  against  one  who  suosequently  purchased  the  Land  with 
knowledge  of  the  nicts.  —  Neef  o.  Bedmon,  Sup.  Ct  Mo.,  Rep.,  October  5, 
1881. 

Fraud — Reedenon — Restoring  party  to  eamc  condition.  —  In  order  to 

rescind  a  contract  on  the  ground  of  fraud,  the  rescission  must  be  claimed 
within  a  reasonable  time,  promptly  upon  information  had  of  the  firaud,  or  the 
right  is  lost  Although  where  one  has  the  right  to  rescind  a  contract  the 
general  rule  is  that  be  must,  if  he  exercises  the  right,  restore  the  other  party 
to  the  same  condition  he  would  have  been  in  had  the  contract  not  been 
made,  this  rule  does  not  obtain  in  the  case  of  a  rescission  on  the  ground  of 
fraud,  and  where  the  contract  has  been  partly  executed.  —  Crutchfield  v. 
Stanfield,  Sup.  Ct  Texas,  Rep.,  October  6, 1881. 

^-^  Construction — Agency  —  Principal  not  diaeloeed.  —  It  is  not  allowable  so 
to  construe  a  contract  as  to  deprive  it  of  all  force,  if  it  is  susceptible  of  anv 
other  reasonable  construction.  Where  a  person  in  executing  a  contract 
describes  himself  as  agent  without  disclosing  his  principal,  the  contract  be- 
comes the  personal  obligation  of  the  maker.  Where  a  person  in  executins^ 
a  contract  aescribes  himself  as  an  officer,  but  the  contract  neither  shows  nor 
indicates  the  corporation  of  which  he  is  an  officer,  he  is  personally  liable^  — 
Wing  o.  Glick,  Sup.  Ct  Iowa,  Rep.,  September  28, 1881. 

—  Agent — Signing  -for  principal  in  hie  pretence  —  Statute  of  Praudt — De- 
scription of  real  estate  conveyed,  —  Where  one  is  present  and  dictates  the 
signing  of  an  instrument  in  his  name  it  is  asiffninc'by  him,  and  the  aathoritj 
of  the  person  performing  the  manual  act  neea  not l>e  in  writing.  A  proposal 
for  the  sale  of  real  estate,  to  make  the  description  sufficient  within  the 
Statute  of  Frauds,  need  not  be  so  particular  as  to  render  a  resort  to  extrinsic 
evidence  unnecessary,  but  the  terms  may  be  of  a  general  nature,  if  sufficient 
to  comprehend  the  property  which  is  the  subject  of  the  transaction,  so  that 
with  the  assistatice  of  external  evidence  the  description  can  be  connected 
with  and  applied  to  the  very  property  intended. — Eggleston  v.  Wagner, 
Sup.  Ct  Mich.,  N.  W.  Rep.,  October  22, 1881. 

— ■  Uniform  usage  —  Refusal  to  deliver  on  agreement.  —  D.  agreed  in  writing 
to  deliver  to  S.  a  certam  (quantity  of  iron  ore,  at  a  specifiea  price,  "  on  the 
landing  at  C,*'  and  gave  him  an  order  therefor,  and  b.  brought  an  action  on 
the  agreement,  alleging  that  D.  refused  to  deliver  the  ore.  Held,  it  is  com- 
petent to  show  that  oy  the  settled,  uniform  usage  at  C,  well  known  to  the 
parties  when  they  contracted,  one  holding  such  order  is  entitled  to  have  the 
ore  taken  from  the  pile  on  the  landing  and  placed  in  his  boats ;  that  ore  is 
not  permitted  to  be  removed,  nor  is  it  practicable  to  remove  it,  in  any 
other  manner;  and  that  the  ore  is  weighed  when  it  is  carried  in  the  bosu 
to  its  destination,  and  then  payment  therefor  is  made.  In  an  action 
for  refusing  to  deliver  ore,  prosecuted  on  an  agreement  in  the  same 
form,  it  appenred  that  the  seller  resided  at  another  place,  where  he 
refused  to  aeliver  such  order,  and  informed  the  purchaser  that  he  would 
not  comply  with  the  agreement:  held,  that  it  was  not  necessary  for 
the  purchaser,  after  such  refusal  by  the  seller,  to  take  boats  to  C.  for  the 
ore,  or  demand  the  ore  at  C,  the  purchaser  beine  able  and  willinj^  to  com- 
plv  with  such  agreement  as  it  existed  in  view  or  the  usage. — Swift's  Iron 
and  Steel  Works  v.  Dewey,  Sup.  Ct  Ohio,  Ohio  L.  J.,  November  10,  1891. 

— -  Rescission  of —  Parties  —  Fraud  in  execution  o/,  does  not  affect  msk^equeni 
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ifmocent  vendee,  —  A  contract  cannot,  ordinarily,  be  rescinded  unless  both 
parties  can  be  reinstated  in  their  original  situation  in  respect  of  the  contract; 
uiid  the  party  desirins  to  rescind  the  contract  must  do  or  offer  to  do  all  in 
his  power  to  restore  the  other  party  to  his  original  situation,  to  entitle  him 
to  recover  his  damages.  The  fraua  which  is  the  ground  for  relief  against  a 
contract  is  fraud  at  the  time  of  the  execution  of  the  contract;  ana  a  con- 
tract, though  induced  by  fraud,  cannot  be  avoided  if  the  rights  of  an  inno- 
cent vendee  have,  in  the  meantime,  intervened.  —  Navarro  Publishins  Go. 
et  al.  V,  Fishbum  et  al.,  Com.  App.  Texas,  Texas  L.  J.,  September  21,  1881. 

Delivery —  Condition  precedent,  — Where  defendant  Agreed  to  take  and 
pay  for  all  the  fruit  raised  by  the  plaintiff  and  delivered  to  defendant,  the 
plaintiff  engaging  to  deliver  the  fruit  in  good  condition  and  when  in^  suit- 
able ripeness,  the  delivering  of  all  the  fruit  mentioned  in  the  contract  is  not 
n  condition  precedent  to  plaintiff's  right  to  recover;  for  each  lot  de- 
livered and  accepted  the  plaintiff  is  entitled  to  recover  its  value  at'  the  rate 
fixed  by  the  contract  —  veerkamp  v,  Hurlburt  Canning  Co.,  Sup.  Ct.  Cal., 
Ch.  Leg.  N.,  September  24,  1881. 

JBxprese  —  SaU  of  mortgage  and  tax-csrtificates.  —  Complaint  founded 

()n  an  express  contract  whereby  defendant  agreed  to  pay  plaintiff  $500  for 
services  performed  in  the  sale  olf  a  mortgage  and  tax-certificates.  Plaintiff 
claims  that  he  was  employed  by  defendant  to  find  a  purchaser  of  these 
94>canties,  and  that  when  he  did  so  he  was  entitled  to  receive  the  above  sum 
ti:»  compensation  for  services.  Defendant  claims  that  by  the  contract  he 
was  to  pay  the  plaintiff  the  above  sum,  providing  the  latter  found  a  pur- 
chaser at  a  price  equal  to  or  greater  than  the  full  amount  due  upon  the 
securities.  Ueld,  that  in  case  the  jury  found  plaintiff  contracted  to  pro- 
duce a  person  able  and  willing  to  purchase  the  securities  at  their  face  value, 
and  he  did  produce  such  a  purchaser,  then  if  defendant,  with  knowledge  of 
the  fact,  went  and  sold  the  securities  for  a  less  sum,  that  this  would  amount 
to  a  waiver  on  his  part  of  the  stipulation  as  to  price  in  the  original  con- 
tract— Mc Arthur  v,  Slawson,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  October  6,  1881. 

Conditional  eaU  —  Title  —  Notice,  —  Upon  a  sale  of  j^ods  upon  con- 
dition of  payment,  the  title  will  not  pass  oefore  payment  is  made.  Notice 
by  the  owner  of  a  cargo  of  grain  to  a  purchaser  in  good  faith  from  the  holder 
«*r  bills  of  lading  of  a  shipment  of  grain  of  a  lack  of  title  thereto  in  his 
vender,  will  bind  him  to  the  extent  of  any  balance  due  on  the  grain  by 
him.  — Dows  v.  Kidder,  Ct  App.  N.  Y.,  Md.  L.  Rec,  October  1,  1881; 
Kep.,  September  21,  1881. 

■  Ometruetion  of  railroad —  Lien  —  Municipal  aubeeription,  — Where  there 
is  a  subscription  to  a  railroad  by  a  municipal  corporation,  and  the  railroad 
aivrees  to  apply  it  to  the  construction  of  the  road,  tne  parties  who  agree  with 
the  railroad  to  construct  that  portion  of  it  contemplated  by  the  agreement 
between  the  railroad  and  the  corporation,  have  no  lien  upon  the  proceeds  of 
the  subscription,  and  no  priority  in  such  agreement  by  reason  of  the  con- 
struction.—  Meyer  v.  Dupont,  Ct  App.  Ky.,  Rep.,  October  26,  1881. 

Reeeiaeion — jPVaiM^.  —  An  agreement  made  between  stockholders  of  a  cor- 

f>oration  to  keep  their  stock  together  to  control  the  corporation,  and  to  sell 
t  at  the  same  time,  mav  be  rescinded  when  either  of  them  acts  in  bad  faith 
in  seeking  to  sell  his  shares  to  a  third  party.  —  Havemeyer  v.  Havemeyer, 
Ct  App.  N.  Y.,  Rep.,  October  28, 1881. 

Unlawful  eanveraion  of  money  by  agent — Nature  of  contract  may  he 
shown  —  Counterclaim,  —  In  an  action  of  tort  against  an  agent  for  the  un- 
lawfiil  conversion  of  money  received  by  him  as  such  agent  the  defendant 
may,  under  the  eeneral  dental,  introduce  an^  evidence  which  tends  to  dis- 
prove the  ownership  of  the  money  by  the  plaintiff,  or  which  tends  to  prove 
that  he  has  not  wrongfully  converted  the  same.  It  was  error,  therefore,  to 
refiise  to  permit  the  defendant  to  show  the  nature  and  character  of  the  con-- 
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tract  of  agency  between  himself  and  the  company  under  which  he  recovered 
the  money  in  controversy.  The  plaintiff  bein;;  a  non-resident  of  the  State, 
the  court  might  in  its  discretion  allow  the  defendant,  even  upon  the  trial 
upon  terms,  to  amend  his  answer  so  as  to  set  up  a  counter-claim  i^nst  the 

flaintiff  for  a  breach  of  the  contract  of  agency  on  the  part  of  said  plaintiff.  — 
hoenix  Mutual  Life  Ins.  Co.  v.  Walrath,  Sup.  Ct.  wis.,  Wis.  Leg.  K.,  No- 
vember 8, 1881. 

-— ^  County  eommUsUmera  —  Pmoer  of,  to  contract  —  Oompenaaiion  of  eoun- 
'  sel.  —  While  county  commissioners  have  power  to  engage  counsel,  they  can 
only  bind  the  county  for  reasonable  compensation.  A  contract  providing 
that  counsel  should  have  fifty  per  centum  of  a  certain  claim  in  favor  of  the 
county,  as  contingent  compensation  conditioned  upon  recovery,  is  ultra 
vires,  'and  will  not  be  enforced.  —  Chester  County  v.  Barber,  Sup.  Ct  Pa., 
West  Jur.,  October,  1881. 

'-'— Re^esentations  —  Fraud,  — Inducements  offered  by  a  seller  that  his  prop- 
erty  is  cheap,  or  is  a  bargain  at  the  price  at  which  it  is  offered,  are  not 
classed  as  fraudulent  material  misrepresentations.  —  Greer  v.  Young,  Com. 
App.  Texas,  Texas  L.  J.,  October  6, 1881. 

^-^  Subacription  to  church  fund  on  Sunday  enforcable  a$  a  contract,  —  A  sub- 
scription made  on  Sunday  towards  the  erection  of  a  church  is  a  well  reti^ 
nized  charitable  work,  and  an  action  will  lie  to  enforce  payment  of  such  sub- 
scription.— Dale,  Trustee,  v.  Knapp,  Sup.  Ct  Pa.,  Ohio'L.  J.,  October  27, 
1881. 

Illeaitimate  child  —  Contract  for  inheritance,  —  The  father  of  a  child  bom 

out  of  wedlock  contracted  with  the  mother,  that  in  consideration  of  her 
abandonment  to  him  of  all  claim  for  damages,  and  releasing  custody  of  the 
child,  he  would  adopt  such  child  as  his  own,  and  give  her  n  portion  of  hi> 
estate  in  common  with  his  other  children.  This  agreement  was  fully  car- 
ried out  by  both  parties,  except  that  no  legal  form  of  adoption  was  ever 
bad ;  but  the  child  was  taken  into  the  family  of  her  father,  ana  treated  ss  his 
daughter.  Held,  that  the  agreement  was  sufficient  in  equity  to  sustain  the 
claim  of  such  child  to  a  portion  of  her  father's  estate ;  and  that  the  liability 
of  the  father  to  support  the  child,  and  the  surrender  of  its  custody  by  the 
mother  at  his  request,  afford  a  sufficient  consideration  to  support  the  airre^ 
ment.  — Wallace  v.  Rappleye,  Sup.  Ct  HI.,  Ch.  Leg.  N.,  October  29,  IS^l. 

See*BEKi£yoLENT  Association;  Inbukancb  (Fire);  Markixd  Wom^st; 

Trustees  ;  Vendor  jlsd  Vendee. 

CoNyEYAKCE.  —  Agreement  to  aell,  with  certain  covenants  to  be  performed  by 
vendee  and  vendor's  executors  after  the  tatter's  death — When  not  teatamen- 
tary  — Bill,  quia  timet  —  When  such  bill  will  not  lie,  —  By  articles  of  agree- 
ment under  tne  hands  and  seals  of  S.  and  I.,  S.  covenanted  that  his  execu- 
tors should,  immediately  after  his  death,  execute  a  proper  conveyance  to  L 
for  a  certain  farm ;  and  L  covenanted  thereupon  to  pa^'  the  purchase-money. 
It  was  further  agreed  that  I.  should  occupy  and  farm  the  premises  during 
S.'s  lifetime,  for  a  stipulated  rent.  I.  entered  into  [possession  immediately: 
he  afterwards  died  in  the  lifetime  of  S.,  and  his  widow  and  children  remained 
in  possession.  S.  thereupon  filed  a  bill  against  the  widow  and  children, 
alleging  that  the  agreement  was  testamentary  and  had  been  revoked  by  him, 
that  it  was  a  cloud  upon  his  title,  and  praying  that  it  be  cancelled.  'Heldy 
that  there  beins:  no  allegation  of  fraud,  accident,  or  mistake  in  the  execution 
of  the  agreement,  the  bill  would  not  lie ;  and  that  th^  paper  was  a  contrsot 
to  convey  lands,  passing  a  present  interest,  and  was  not  testamentary  in  iu 
character;  and  also  that  the  defendants,  having  entered  into  possession  under 
the  agreement,  were  entitled  to  have  their  title  passed  upon  by  a  jury  in  s 
common-law  proceeding.  —  Mock's  Appeal,  Sup.  Ct.  Pa.,  W.  N.  CX,  Sep- 
tember 22,  1881. 

See  Husband  and  Wife. 
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O0RPOBA.TIONS.  —  Railro<id  in  two  States  —  CUizenaMp  —  Service  ofproeeaa 
on  ageni,  —  Where  a  railroad  company,  org^anized  under  the  laws  or  Iowa, 
extends  its  road  into  Nebraska  under  a  statute  of  the  latter  State  and  becomes 
a  corporation  of  Nebraska,  it  becomes,  for  jurisdictional  purposes,  a  citizen 
of  Nebraska  as  to  all  transactions  of  the  company  in  that  State.  In  such 
eases  it  will  be  presumed  that  a  person  served  with  process  of  the  Federal 
ooart  in  an  action  M^inst  the  company,  and  who  is  eno^aged  in  the  opera- 
tion of  the  extendea  line  of  road  in  Nebraska,  is  an  agent  of  the  Nebraska 
corporation ;  and  unless  it  is  shown  that  the  person  served  is  an  agent  of  tlio 
Iowa  corporation,  a  plea  to  the  jurisdiction  will  prevail.  —  Stout  v.  Sioux 
Oity  and  Pacific  IL  Co.,  U.  S.  Oir.Ot  Dist  Neb.,  Rep..  October  26,  1881. 

Payment  by  check  of  part  of  subscription.  — A  New  York  statute,  in  rela- 
tion to  the  formation  of  corporations,  provides  that  no  subscription  to  the 
capital  stock  of  a  corporation  shall  be  received,  <*  unless  at  the  time  of 
making  it  the  person  subscribing  shall  pay  ten  per  cent  of  the  par  value  of 
the  st<Ksk  subscribed  for,  in  cash."  Held,  that  a  payment  by  a  check  of  the 
ten  per  cent  did  not  satisfv  the  requirement  of  the  statute  so  as  to  make  the 
sabecription  binding  on  the  subscriber.  —  Excelsior  Grain  Binding  v.  Stay- 
ner,  Sup.  Ct  N.  T.,  Wash.  L.  Rep.,  October  19,  1881. 

Lien  for  balance  of  unpaid  stock  —  Note  given  for  balance  —  Rights  of 


indorser.  —  6^  the  statute,  a  lien  is  created  upon  the  stock  of  each  stock- 
holder in  a  jomt-stock  companv,  for  the  balance  due  upon  stock ;  and  if  as- 
sijgpfied,  which  may  be  done  witn  the  consent  of  the  company,  the  lien  is  not 
dischai^^ed,  and  the  assignee  is  liable  for  the  balance  which  was  owins;  by  the 
assignor  when  the  assignment  was  made,  or  which  may  thereafter  become 
due ;  and  it  may  be  sold  by  the  company  for  such  arrearages.  The  charter 
of  a  joint-stock  company  provides  for  the  payment  of  five  dollars  per  share 
when  the  subscription  is  made,  and  the  residue  thereafter  as  may  be  re- 
quired by  the  president  and  directors.  And  the  corporation  is  made  subject 
to  the  provisions  of  the  Code,  so  far  as  they  are  not  inconsistent  with  the 
charter.  And  by  a  by-law  of  the  compan3r,  each  stockholder  is  required  to 
give  his  note,  satisfactorily  indorsed,  for  his  unpaid  stock.  A  stockholder 
giving  his  note  with  an  indorser  for  his  unpaid  stock,  the  unpaid  stock  is  still 
a  lien  on  the  stock,  and  the  indorser  is  entitled  to  have  the  stock  applied  to 
his  relief.  —  Petersburg  Savings  Co.  v,  Lumsden,  Sup.  Ct  App.  Y a.,  Ya. 
li.  J.,  October,  1881. 

-^^Direeior  as  creditor —  Contract —  Validity,  — A  director  of  a  corporation 
is  not,  because  he  is  a  director,  precluded  from  contracting  with  the  corpora- 
tion, nor  from  enforcing  his  claim  by  legal  process,  but  his  transactions  with 
it  are  viewed  with  jeiuousy  by  the  courts,  and  will  be  set  aside  on  slight 
grounds.  A  director  of  a  corporation,  who  has  foreclosed  a  mortgage  given 
him  by  the  corporation  upon  a  loan  by  him  to  it,  may  be  a  purchaser  of  the 

firemises  at  the  foreclosure  sale.  — Hallam  v.  Indianola  Hotel  Co.,  Sup.  Ct. 
owa.  Rep.,  September  21, 1881. 

-^^  Receiver  of,  under  Missouri  insurance  law  —  Directors*  resolution  releas- 
ing stockholders  —  Surrender  by  stockholders  of  certificates.  —  Sect  82  of  the 
insurance  law  (Mo.)  confers  upon  the  courts,  in  proceedings  instituted 
against  an  insurance  company  by  the  superintendent  of  the  Insurance  De- 
partment, power  to  appoint  agents  or  receivers  to  take  possession  of  the 
property  of  the  company,  and  to  mnke  such  orders  and  decrees  as  may  be 
needfiil  to  suspend,  restrain,  or  prohibit  the  further  continuance  of  the  busi- 
ness of  the  company,  or  for  the  dissolution  of  the  company  and  the  winding 
up  of  its  affairs ;  and  such  receiver  may  bring  suit  in  nis  own  name  for  the 
assets  of  the  company.  The  directors  of  an  insurance  company,  knowing 
that  their  company  had  just  been  reported  hj  an  examiner  to  the  superin- 
tendent of  the  Insurance  Department  as  beins  in  an  unsound  condition, 
passed  a  resolution  to  the  effect  that  all  stockholders  who  would  pay  five  per 
cent  on  their  stock  (on  which  ninety  per  cent  was  unpaid),  and  would  sur- 
render their  stock-certificates  to  the  company,  should  have  the  privilege  of 
retiring  from  the  company,  and  withdrawing  their  stock-notes.    Held,  that 
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the  resolution  was  a  ftraud  in  law  upon  the  creditors  of  the  company,  and 
was  no  protection,  as  against  them,  to  those  stockholders  who  had  aTsiled 
themselves  of  its  provisions.  An  attempt  on  the  part  of  a  portion  of  the 
stockholders  of  a  corporation  to  withdraw  from  the  corporation  hefors  sll 
its  dehts  are  paid,  hj  cancelling  their  stock,  will  he  none  the  less  void  be- 
cause enough  remain  to  meet  the  claims  of  creditors.  —  Gill  o.  Balis,  8ap. 
Ot.  Mo.,  Ins.  L.  J.,  August,  1881. 

»—  Railroads  —  OUizenahip,  —  Where  a  rulroad  operates  a  road  lying  in  two 
States,  but  was  originally  chartered  in  each  State  and  subsequently  ooniol- 
idated,  it  does  not,  oy  reason  of  the  consolidation,  lose  its  citizenship  in  each 
State,  but  may  maintain  an  action  in  the  Federal  courta^instacorporstion 
in  one  State,  the  declaration  showing  the  corporate  existence  of  tne  com- 
plainant as  derived  from  the  other  State.  —  ]n  ashua  and  Lowell  R.  Go.  a. 
Boston  and  Lowell  B.  Co.,  U.  S.  Cir.  Ct  Dist.  Mass.,  Bep.,  October  26, 1881. 

Crsditor's  Bill. — See  Salk.  • 

Cbimikal  L A.W.  7-  Conspiracy  —  Requisites  ofinfbrmatitiHfor  —  Venae.  •—  An 
information  averred  in  general  terms  a  conspiracy  by  divers  £alse  pretences 
to  cheat  and  defraud,  not  setting  out  the  pretences  or  devices  particulsrij 
whereby  the  cheat  was  to  be  accomplished,  nor  did  it  specifjr  the  persons  to 
be  cheated  or  defrauded.  Held^  insufficient  as  an  information  for  conspir- 
acy, and  that  the  allegation  of  an  overt  act  in  pursuance  of  the  conspiracy 
would  not  cure  the  defect  An  information  for  conspiracy  may  be  tned  in 
any  county  where  an  overt  act  in  pursuance  of  the  conspiracy  takesplaoe.  — 
The  People  v.  Arnold,  Sup.  Ct  Mich.,  Alb.  L.  J.,  September  10. 1881. 

Evidence  —  Intent  —  Compeieney,  —  On  the  trial  of  an  indictment  for 

uttering  for^d  paper,  evidence  that  defendant  about  the  same  time  uttered 
other  forged  paper,  is  admissible  to  prove  criminal  intent  Such  evidence  is 
not  rendered  incompetent  by  the  fact  that  defendant  has  been  tried  and 
acauitted  for  having  uttered  the  forged  paper  offered  in  evidence.  The  rec- 
ord of  the  acquittal  in  such  case  is  admissihle  in  evidence  onlv  to  affect  the 
weight  of  the  evidence.  —  Bell  o.  The  State,  Ot  App.  Md.,  MdL  L.  Bee,  Sep- 
tember 17,  1881. 

Assault  in  one  State,  death  from  effect  of  same  in  another —  Where  tun- 

ishahle,  —  An  indictment  charging  a  fislonidus  assault  and  battery  in  New 
York,  and  that  the  party  injured  came  into,  and  died  from  its  effedsin  New 
Jersey,  charges  no  crime  against  this  State  (New  Jersey).  The  statute  (Nix. 
Dig.  184,  sect  8)  cannot  embrace  cases  where  the  act  complained  of  hss 
been  wholly  done  within  the  territorial  limits  of  another  regular  govern- 
ment Any  statute  to  punish  such  an  act  is  neoessarilv  void.  —  The  State 
V.  Carter,  Sup.  Ct  N.  J^  Ch.  Leg.  N.,  September  17,  1881. 

Postmaster — False  returns  — Aider  and  abettor.  —  That  the  statute  dedsr- 

ing  a  postmaster  making  a  false  return  shall  be  deemed  guilty  ot  a  misde- 
meanor, and  on  conviction,  etc.,  applies  also  to  a  person  aidin|^  or  abetting 
the  postmaster.  —  United  States  v.  Snyder  et  at,  U.  S.  Dist  Ot  Dist 
Minn.,  Ch.  Leg.  N.,  October  1,  1881;  Int  Bev.  Bee.,  October  17,  1881: 
<^in.  L.  Bui.,  November  7,  1881 ;  Fed.  Bep.,  October  25,  1881. 

Floating  goods  from  wreck  —  *' Plundering  "  —  Sect  5358^   Rev.  Stais., 

construed — Confessions —  Whencomvetent.  —  Bloating  goods  from  a  wreck 
are  in  the  constructive  possession  or  the  owner,  and  are  not  lost  or  aban- 
doned; the  taking  them,  with  intent  to  appropriate  them  to  one*s  own  use. 
is  punishable  unaer  sect  5358,  Bev.  Stats.  Where  a  confession  baa  been 
made  to  one  havine  no  authority  over  the  prosecution  for  the  offence,  the 
court  will  submit  it  to  the  jurv  for  what  it  is  worth,  though  a  threat  or 
promise  has  been  made,  but  will  exclude  it  in  all  cases  when  made  to  one 
having  nuch  authority,  and  there  has  been  a  threat  or  promise  made  bj 
him,  or  in  his  prenencp,  or  hv  his  sanction.  —  United  States  v.  Stone,  U.  S. 
Cir.  Ct  West  Dist  Tenn.,  Kep.,  October  5,  1881;  Or.  L.  Mag^  Novem- 
ber, 1881. 
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•—^^IfuanUy  wUness  not  an  expert,  maf/  state  opinum  Jrwn  eonvereation 
had  —  Fneanitif,  how  proved.  —  upon  the  question  of  insanity,  a  witness, 
though  not  an  expert,  who  details  a  conversation  between  himself  and 
defendant*  may  also,  in  connection  therewith,  state  his  opinion,  belief^  or 
impression  as  to  the  state  of  the  mind  of  defendant  as  it  seemed  or  ap- 
peared to  him  at  the  time  of  the  conversation.  But  a  witness  is  not  per- 
mitted to  testify  to  an  impression  which  might  have  been  produced  by  what 
he  had  heard  a  person  other  than  defendant  say.  Insanity,  in  order  to  con- 
stitute a  defence  in  a  criminal  action,  need  not  be  proved  beyond  a  reason- 
able doubt;  it  may  be  established  bv  mere  preponderating  evidence.  — The 
People  0.  Wreden,  Sup.  Ot  Cal.,  Pac  Coast  L.  J.,  October  1,  1881. 

—  Verdict  of  guilty  where  two  counts  are  in  indictment  justifies  sentence 
on  each  count,  —  A  general  verdict  that  the  defendant  "is  guilty  in  man- 
ner and  form  as  he  stands  chared  in  the  indictment,"  where  the  indict- 
ment contains  two  counts  charging  distinct  misdemeanors,  will  authorize 
a  sf'ntence  upon  each  count. — Eldredge  v.  The  State,  Sup.  Ct  Ohio,  Ohio 
L.  J.,  October  27, 1881 ;  Cin.  L.  Bui.,  October  81,  1881. 

Alibi — Instruction — Charge. — Defendant  was   charged  with  robbery, 

in  Snn  Francisco,  and  relied  upon  the  defence  of  alufi.  The  court  in- 
structed the  jury :  **A8  to  the  proof  of  alibi,  it  is  a  proof  admitted  bv  the 
law;  and  in  fact,  when  it  is  established,  it  is  the  most  conclusive  ana  log- 
ical of  all  defences.  If  it  is  established  to  the  entire  satisfkction  of  the 
jury  in  this  case,  that  the  defendant  was  in  Waverly  Place  at  the  time  this 
alleged  robbery  was  committed,  at  that  very  instant,  it  follows  necessarily 
that  he  could  not  at  that  same  instant  have  been  on  California  Street'* 
Held,  such  instruction  was  not  a  direction  that  the  proof  in  support  of 
the  defence  of  alibi  must  be  made  to  the  entire  satisfaction  of  the  ^ry.  If 
a  charge  is  not  sufficiently  specific,  it  is  the  dutv  of  counsel  to  ask  the 
court  to  make  it  more  specific.  —  The  People  v.  0*Neil,  Sup.  Ct  Cal.,  Pac. 
Coast  L.  J.,  October  22, 1881. 

Uttering  forged  paper — Other  utterings  admissible    to   show  intent-^ 
Record  of  acquittal  —  Instructions. — Where  a  person  is  indicted  for  utter- 
ing foiged  paper,  and  it  is  shown  that  he  has,  within  a  short  period  of  time, 
passed  other  loiged  paper,  each  of  such  utterings  is  admissible  as  tending  to 

Srove  the  intent  with  which  each  uttering  was  committed,  and  such  evi- 
ence  is  admissible,  notwithstanding  the  person  uttering  may  have  been 
indicted  for  such  acts.  In  such  cases  a  record  of  acquittal  is  admissible  only 
to  affect  the  weight  of  evidence.  Although  in  criminal  cases  the  jury  are 
Judges  of  the  law  and  fact,  the  court  has  the  right  to  instruct  the  jury  as  to 
the  legal  effect  of  evidence,  and  counsel  are  bound  thereby. — Bell  v.  The 
SUte,  Ct  App.  Md.,  Rep.,  October  26,  1881. 

—  Burglary—^  Information  for  —  Charging  intent — Evidence.  —  Under  an 
information  for  burglary  which  charges  that  the  breaking  and  entry  were 
with  intent  to  steal  the  goods  of  B,,  no  conviction  can  be  had  without  proof 
of  such  particular  intent  Under  such  information,  however,  where  it  ap- 
pears that  B.  was  owner  of  the  house  at  the  time  of  the  act,  and  had  prop- 
erty there  which  might  be  the  subject  of  larceny,  and  which  was  in  the  same 
room  with  property  of  C,  and  was  stolen  and  carried  away  at  the  same  time 
with  the  latter,  the  State  may  show  that  the  property  of  C.  was  afterwards 
found  in  defendant's  possession.  Personal  property  of  a  boarder  left  in  B.'s 
saloon,  while  the  boarder  slept  in  some  other  part  of  the  house,  was  in  the 
actual  possession  of  B.  during  that  time ;  and  proof  of  the  intent  to  steal 
such  property  would  sustain  an  averment  of  an  intent  to  steal  such  property 
of  B.  — Meubrandt  v.  the  SUte,  Sup.  Ct  Wis.,  N.  W.,  Bep.,  October  18, 
1881. 

--^^  Shooting  in  one  State  —  Death  from,  in  another. — The  defendant  was 
convicted  of  murder.  ThA  evidence  showed  that  the  act  of  shooting  which 
caused  the  death  took  place  in  Colbert  County,  Alabama,  where  the  indictment 
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was  found  and  the  trial  oocoired;  Thompson  died  within  a  year  and  a  d&y 
in  the  State  of  Georgia.  Held,  that  the  crime  charged  against  the  prisoner 
was  one  against  the  peace  and  dignity  of  the  State  of  Alabama  and  prop- 
erly within  the  jurisdiction  of  the  courts  of  this  Commonwealth.  —  Qieeo 
o.  The  State,  Sup.  Ct  Ala.,  Wash  L.  Bep.,  October  19,  1881. 

^—  Self-defence  —  ReekUse  u$e  of  piaiol,  without  intent  to  injure  any  one 
thereby —  Erroneous  inetructian.  —  Whenever  a  man  is  in  imminent  danger 
of  great  bodily  harm,  whether  it  endangers  his  life  or  not,  he  has  the  risbt 
to  use  such  force  as  appears  to  him,  in  the  exercise  of  a  reasonable  jud^ 
ment,  to  be  necessary  to  repel  it,  unless  by  his  own  wrongful  act  he  makes 
the  harm  or  danger  to  himself  necessary  or  excusable  in  3ie  person  who  is 
inflicting,  or  about  to  inflict  it  upon  him.  If  the  jury  believed  from  the 
fiEMtts  of  this  case,  that  after  the  conflict  had  ended  between  defendant  and 
Speak,  Frank  was  killed  by  the  accidental  discharge  of  a  pistol  which  wss 
being  recklessly  used  by  defendant,  he  was  guilty  of  manslaughter,  and  the 
jury  should  have  been  so  instructed. — Minton  v.  The  Commonwealth,  Gt 
App.  £y.,  Ky.  L.  J.,  October,  1881 ;  Ky.  L.  Bep.,  November,  1881. 

— ^  Bigatny^  —  Previous  prosecution — Burden  of  proof,  —  In  1864  the  prisoner 
had  married  A.  In  1868,  A.  being  alive,  he  had  married  B.,  and  had  been 
convicted  of  bigamy.  In  1879  he  married  C,  and  in  1880,  C.  being  alive, 
he  married  D.,  and  was  now  convicted  of  bigamy  upon  an  indictment 
char^^ng  the  marriage  with  D.  in  the  lifetime  of  C.    For  the  defence  the 

Srevious  conviction  was  proved,  in  order  to  invalidate  the  marriage  with 
I.,  by  raising  the  presumption  that  A.  was  still  alive  in  1879,  no  evidenos 
being  given  as  to  her  deatn.  The  judge  at  the  trial  ruled  that  it  lay  on  the 
prisoner  to  prove  that  A.  was  still  alive.  Held^  that  this  ruling  was  wrong, 
and  the  conviction  could  not  therefore  be  sustained.  —  Queen  o.  Willshire, 
Sng.  High  Ct  Justice,  Am.  L.  Beg.,  November,  1881. 

—  See  Constitutional  Law. 

D AMAOBS.  —  Action  for  —  Malpractice  bv  physician  —  Judament  for  services 
not  a  bar  to  action  for  damages.  —  A  judgment  in  a  justice  s  court  in  favor  of 
a  physician  for  professional  services,  is  not  a  bar  to  an  action  by  the  defend- 
ant therein  against  such  physician  for  malpractice  in  rendering  such  ser- 
vices, where  the  answer  of  such  defendant  in  the  action  for  the  services,  did 
not  set  up  the  defence  of  malpractice.  —  Kessequie  v,  Byers,  Sup.  Ct  Wis., 
Wis.  Leg.  N.,  October  6,  1881 ;  N.  W.  Sep.,  October  8,  1881 ;  Oh.  L^.  N., 
November  5,  1881. 

——Trespass — XHmber  —  Rule  of  damages, — In  an  action  to  recover  the 
value  of  timber  cut  from  the  plaintiff  s  land  by  trespassers,  brought  against 
any  other  person  than  the  trespassers  or  some  one  purchaaine  from  them 
with  notice  of  the  trespass,  the  plaintiff  cannot  recover  as  damaees  the 
value  of  the  lo^  at  tne  time  they  were  converted  by  the  defondant 
His  damages  are  limited  to  the  value  of  the  propertv  of  tne  land  where  it 
was  cut,  and  before  it  was  improved  by  the  labor  and  skill  of  the  trespasser 
and  those  claiming  under  him.  — Tuttle  v.  Wilson,  Sup.  Ct  Wis.,  Wis.  Leg. 
N.,  October  20.  188L 

—  Measure  of  for  breach  of  contract  —  Bill  of  lading  as  evidence,  —  The 
correct  rule  for  the  measure  of  damages  for  breach  of  contract  is,  that  a 
party  is  liable  for  all  the  direct  damages  which  both  parties  to  the  contract 
would  have  contemplated  as  following  from  its  breacn  i^  at  the  time  they 
entered  into  it,  they  had  bestowed  proper  attention  upon  the  subject  and 
had  been  fully  informed  of  the  facts.  A  bill  of  lading  occupies  the  same 
position  as  other  private  writing,  and  its  execution  must  be  proven  before  it 
IS  admitted  in  evidence. — Western  Union  Tel.  Co.  v.  Bertram,  Com.  App. 
Texas,  Ohio  L.  J.,  October  18,  1881. 

See  Admiralty ;  Lkssok  and  Lbsbkb;  Patents;  Yxndor  and  Tin- 

DEB. 


DIGEST   OF   RECENT  CASES.  757 

Dud.  —  Reseroation  —  EasemmU  —  Words  of  perpetuity — Life  ettaU.  —  A 
dauae  in  deed  as  follows,  «  The  said  &  doth  reserve  a  road  ten  feet  wide* 
along  the  line  of  B.,  to  be  shut  at  each  end  with  a  bar  or  gate,"  there  being 
no  roRd  in  existence  at  the  time  of  execution  of  the  deeC  is  not  an  excep- 
tion of  a  piece  of  land  ten  feet  wide,  but  is  a  reservation  of  a  right  of  way, 
and  which,  without  words  of  perpetuity,  will  exist  for  the  life  of  the  grantor 
only. — Kistor  V.  Reeser,  Sup.  Ct.  Pa.,  Rep.,  Sej)tember21,  1881. 

Effect  of —  Orantor  and  grantee  —  Intent  to  pose  title,  —  The  legal  effect 

of  a  deed  delivered  by  the  grantor  to  the  grantee,  with  the  intent  to  pass 
the  legal  title,  will  not  be  frustrated  nor  annulled  by  a  re-delivery  to 
and  destruction  by  the  gprantor,  nor  bv  a  declaration  of  trust  previouslv 
made  by  the  grantor,  inconsistent  with  the  terms  of  the  deed,  ana  to  which 
the  grantee  never  assented,  much  less  undertook  to  perform.  —  Rogers  o. 
Rogers,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  October  27,  1881 ;  N.  W.  Rep.,  Octo- 
ber 22,  1881. 

—  Action  to  recover  for  deficit  of  land  conveyed  in  absence  of  warranty  of 

rntity — LunOation — Administration, — A  cause  of  action  to  recover 
a  deficit  in  the  amount  of  lands  conveyed  under  a  deed  that  do  not  con- 
tain a  warranty  of  quantity,  is  based  upon  a  contract  which  the  law  implies 
as  the  result  of  a  mutual  mistake  of  tne  parties,  and  is  barred  by  lapse  of 
five  years  from  the  discovery  of  the  misteke,  if  payment  had  therefore  been 
made,  provided  ten  years  has  not  elapsed  since  the  date  of  the  contract. 
Where  an  administrator  institutes  proceedings  to  settle  the  estote,  and  ob- 
teins  an  injunction  restraining  all  creditors  from  prosecuting  their  claims 
against  the  estete,  except  in  and  through  said  proceedings,  the  time  covered 
by  the  injunction  does  not  suspend  the  running  of  the  Stetute  of  Limitations 
aeainst  such  claims.  —  Biggs  v.  Lexington  and  Big  Sandy  R.  Co.,  Ct.  App. 
Ky.,  £y.  L.  J.,  November,  1881. 

See  Husband  and  Wifi  ;  Title. 

Di&xcTOB.  —  Liability  of  for  payments  of  interest  to  depositors  —  Bank  being 
insolvent,  —  The  defendant,  wno  was  trustee  of  a  savings  bank,  had  judg- 
ment against  him  in  a  suit  by  plaintiff  as  receiver  of  the  bank,  upon  the 
ground  that  payments  of  interest  to  depositors  during  this  time  were  de- 
clared and  creaited  by  the  trustees,  himself  included,  when  there  were  no 
net  profits,  earnings,  or  income  made  or  received  out  of  which  they  could 
legally  or  properly  be  declared  or  paid.  Held^  that  no  fraud  or  other  mis- 
conduct bein^  imputed  to  defendant,  and  as  the  interest  received  from  the 
investment  of  the  funds  of  depositors  exceeded  the  interest  or  dividends 
paid  them  (although  the  bank's  expenses  were  in  excess  of  its  earnings 
and  income),  he  has,  by  the  common  law,  incurred  no  liability,  the  corpora- 
tion having  suffered  no  actual  loss,  because  the  interest  was  an  indeoted- 
ness  for  the  payment  of  which  the  property  was  appropriated.  —  Van  Dvck 
V.  McQuade,  Ct  App.  N.  Y.,  Daily  Reg.,  October  29,  1881. 

See  Corporations. 

DiTORGX. — Decree  for  alimony  —  Effect  of.  —  A  decree  for  divorce  and  ali- 
mony .granted  to  a  wife  for  the  aggression  of  her  husband,  provided  tliut 
there  snould  be  allowed  to  her,  "  as  and  for  alimony,  out  of  the  plaintiff's 
[the  husband's]  real  property,  according  to  the  stetute  in  such  case  made 
and  provided,'^ certein  real  estate  therein  described:  held,  that  under  the 
Ohio  Revised  Stetutes,  sect.  6699,  she  became  vested,  by  force  of  the  decree, 
with  all  the  title  which  the  husband  had  in  the  premises.  —  Oallagher  o. 
Fleury,  Sup.  Ct  Ohio,  Ohio  L.  J.,  October  6,  1881. 

^-^^  Death  of  complainant — Effect  of,  on  action  —  Laches  —  Abatement  of 
suit,  —  Death  of  the  complainant  m  divorce  extinguishes  the  suit  and 
the  whole  ground  of  action ;  and  though  the  proceeding  itself  survives, 
a  defendant  who  has  teken  no  appeal  from  a  decree  granted  therein 
cannot  obtein  by  petition  a  stending  in  court  for  the  purpose  of  attack- 
ing the  decree,  and  can  only  do  so,  if  at  all.  by  a  new  suit  implead- 
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ing  the  parties  representing  the  property  interests  to  be  affected.  An  anex- 
cused  delay  of  nine  ye&n  and  until  after  the  death  of  the  other  party,  in 
attacking  a  decree  oi  divorce,  is  fatal  to  a  proceeding  to  set  it  aside  for  the 
purpose  of  obtaining  an  interest  in  decedent's  estate.  The  mere  abate- 
ment of  a  suit  in  equity  is  a  state  of  suspension  with  capacity  for  reTivaL  — 
Zoellnerv.  Zoellner,  Sup.  Gt.  Mich.,  N.  W.  Bep.,  October  15, 1881. 

—^^  Divorce  in  one  State,  under  penalty  of  not  being  remarried — Marriage 
in  another  State  —  Legitimacy  of  issue,  — Where,  in  a  suit  by  a  wife  against 
her  husband,  the  marriage  between  them  is  dissolved  on  the  ground  of  his 
adultery,  and  also  adjudged  that  it  should  not  be  lawful  for  him  to  marn* 
ugain  until  her  death,  and  he  afterwards,  that  event  not  having  happened, 
married  another,  at  New  Haven,  Connecticut,  where  the  two  had  gone  for 
the  purpose  of  evading  the  New  York  law,  and  then  returned  to  New  Yoik, 
where  tney  continued  to  reside  until  his  death,  one  child  being  bom  to  them : 
held,  that  the  statutory  provision  making  it  unlawful  for  a  person  convicted 
of  adultery  in  a  divorce  suit,  to  marry  a^in  until  the  death  of  the  complain- 
ant, being  in  the  nature  of  a  penalty,  tne  lex  loci  contractus  is  that  which 
is  to  determine  the  status  of  tne  parties,  and  that  personal  disqualifications 
arisinjg  from  positive  law  are  strictly  territorial ;  tnerefore  the  marriage  in 

Suestion  was  valid  in  Connecticut,  and  a  child  is  legitimate.  —  Voorhii  v. 
irintnall,  Ct.  App.  N.  Y.,  Daily  Beg.,  October  21,  1^1 ;  Alb.  L.  J.,  Octo- 
ber 29,  1881. 

Do  WEB.  —  See  Homkstxad. 

Easkmsnt.  —  Loss  from  non-itser.  —  An  easement  to  take  water  on  one  tene- 
ment to  be  used  for  operating  a  mill  on  another,  when  created  as  an  ease- 
ment appurtenant  to  the  mill  and  not  to  any  described  parcel  of  land,  is  lost 
when  the  mill  goes  to  decay  or  is  destroyed  and  not  rebuilt.  —  Day  o.  Wal- 
den,  Sup.  Ct  Mich.,  N.  W.  Rep.,  October  22,  1881. 

Equity.  —  IVhen  checks  on  bank  operate  as  (usignmeni  of  deposit  —  Actum  of 
interpleader,  — B.,  a  banker,  in  payment  of  moneys  collected  by  him  for  C 
gave  nis  check  on  the  D.  bank  for  a  sum  less  than  the  amount  to  his  credit  in  that 
bank.  Before  the  check  was  presented  for  payment  B.  made  an  assignment 
for  creditors,  of  which  the  bank  had  notice.  Held,  that  the  check  operated 
as  an  equitable  assignment  to  C.  of  the  deposit  to  the  amount  namea  in  the 
check,  and  that  C.  was  entitled  to  such  amount  in  preference  to  the  aasbenee 
for  creditors.  —  German  Savings  Institution  v.  Adae,  U.  S.  Cir.  Ct.  &st 
Dist  Mo.,  Int.  Rev.  Bee.,  October  8, 1881 ;  Bep.,  September  28, 1881 ;  West 
Jur.,  October,  1881 ;  Alb.  L.  J.,  September  17,  1881. 

Bank  check  —  Eouitable  assigrnment  — Assignment  for  benefit  oferediiors— 

Presentation  of  claim  to  assignee,  —  An  order  drawn  at  Kansas  City, 
Missouri,  on  a  bank  in  New  York  City,  to  pay  monev  to  H.  C,  or  order,  od 
demand,  without  days  of  grace,  is  a  bank  check.  Wnere  the  depositor  of  a 
fund  in  a  bank  draws  his  check  for  a  part  of  that  fund,  which  is  presented  in 
due  time,  this  is  an  appropriation,  and  an  equitable  assi|;nment  of  so  mneh 
of  the  fund  as  is  called  for  by  the  check,  although  no  action  at  law  could  be 
maintained  upon  it  Where  a  debtor,  having  a  large  fund  in  bank,  drew  his 
checks  in  favor  of  certain  creditors,  and  thereafter,  before  said  checks  were 
presented,  made  a  general  assignment  of  all  his  property  for  the  benefit  of 
nis  creditors,  under  a  State  insolvent  law :  held,  tnat  the  checkholders  who 
presented  their  checks  and  demanded  payment  while  the  tand  remained  in 
the  hands  of  the  bank,  were  entitled  to  payment  as  against  the  assignee.  The 
presentation  by  the  checkholders  of  tneir  claims  to  the  assignee,  and  his 
allowance  of  them,  and  their  receipt  of  dividends  under  the  assignment,  was 
not  the  election  by  them  of  a  remedy  which  prevents  a  reooverv  in  this  case.  — 
First  National  fiank  of  Cincinnati  v.  Coates,  Beceiver,  tJ.  8.  Olr.  Ct 
West  Dist  Mc  Int  Bev.  Bee,  October  8, 1881;  Rep.,  October  26,  1881; 
Col.  L.  Bep.,  September,  1881 ;  Fed.  Bep^  October  4,  1881. 
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BefomuUion  of  written  inttrument  —  Mutake  — -  Proof — Ih-otymption.  — 

To  authorize  a  court  of  equity  to  reform  a  written  instrument  on  the  ground 
of  mistid^e,  thwe  must  have  oeen  a  mutual  mistake  of  the  parties  as  to  the 
contents  of  the  instrument  to  be  reformed,  or  mistake  on  one  part  and  fraud 
upon  the  other.  An  executed  instrument  is  deemed  to  express  the  mutual 
intention  of  the  parties ;  and  to  have  it  reformed,  this  presumption  must  be 
overcome  by  clear  and  unequivocal  proof  of  a  mutual  mistake, —  that  is,  a 
mistake  reciprocal  and  common  to  all  the  parties.  Acquiescence  in  the 
execution  of  a  written  instrument  is  not  satisfactory  evidence  of  any  other 
intention  than  that  expressed  by  the  instrument  itself.  —  DeJamatt  v. 
Cooper,  Sup.  Ct  CaL,  Pac  Coast  L.  J.,  September  10, 1881 ;  Cent  L.  J., 
September  80,  1881. 

--^^BiU  to  Hi  aside  judgment. —  Equity  has  jurisdiction  to  grant  relief 
against  a  judgment  at  law,  on  the  ground  of  fraud.  A  bill  filed  to  set  aside 
aludgment  on  two  policies  of  life  insurance  was  held  good  on  demurrer, 
when  it  was  alleged  that  the  policies  on  which  the  judgment  was  founded 
were  obtained  by  the  fraud  of  the  defendant  and  her  deceased  husband ;  that 
the  ftraud  was  unknown  to  the  complainant  at  the  time  of  the  trial,  and  that 
it  was  known  and  concealed  by  the  defendant,  so  that  the  verdict  was 
fraudulently  obtained.  —  Knickerbocker  Life  Ins.  Co.  v,  Trefe,  U.  S.  Oir. 
Ct.  Dist.  N:  J.,  N.  J.  L.  J.,  October,  1881 ;  Rep.,  October  6, 1881 ;  Ins.  L. 
J.,  August,  1881. 

Sale  of  personal    property  —  Juriedieiion  —  Execution    against   trust 

eatate,  —  A  sale  of  personal  property  levied  on  to  satisfy  an  oroinary  execu- 
tion cannot  be  suspended  by  a  court  of  equity  until  the  remedy  at  law  has 
proved  inadequate.  But  in  a  controversy  between  a  trustee  and  a  cestui 
que  trust,  a  court  of  equity  will  entertain  jurisdiction  on  the  complaint  of 
either,  when  made  in  reference  to  the  trust  estate.  Where  an  execution  is 
levied  on  trust  estate  by  a  creditor  of  the  trustee,  the  interert  of  the  trustee 
is  in  direct  conflict  with  the  interest  of  the  cestui  que  trust,  and  a  court  of 
equity  will  entertain  jurisdiction.  —  Simrall  v.  Grant,  Ct.  App.  Ky.,  Ky.  L. 
Rep.,  October,  1881 ;  Ky.  L.  J.,  October,  1881 ;  Col.  L.  Rep.,  October,  1881. 

See  Waskhouskmbit. 

Egnrrr  Plbjldiko  aitd  Pbaotice.  —  Multifariousness  —  Uniting  fireelosure 
suit  and  suit  to  set  aside  trust-deed,  —  Multifariousness  is  the  improperly 
joining  in  one  bill  of  distinct  and  independent  matters,  and  thereby  con- 
founding them.  But  where  it  can  be  aone  without  inconvenience,  equity 
will  permit  the  joinder  of  (questions  to  a  certain  extent  distinct,  when  these 
are  not  obnoxious  to  the  evil  sought  to  be  avoided,  viz.,  the  uniting  of  ques- 
tions which  it  is  impracticable  to  deal  with  at  the  same  time.  The  uniting 
in  one  suit  the  foreclosure  of  a  judgment  lien  upon  land  and  the  setting 
aside  for  fraud  of  a  trust-deed  embracing  the  same  land,  is  not  within  the 
reason  of  the  rule.  —  Stafford  National  Bank  o.  Sprague,  IT.  S.  Cir.  Ct.  Dist. 
Conn.,  Rep.,  October  19,  1881. 

EsTOPFKL — See  Aduibaltt;    Landlord   and   Tskaitt;    Limit atiokb; 

TiTLlB. 

EviDKirGX  —  Account  of  delinquent  revenue  or  other  officer  —  Certifleate. —  The 
account  of  a  delinquent  revenue  officer,  or  other  person  accountable  for 
public  money,  as  finally  adiusted  by  the  proper  officers  of  the  Treasury  De- 

Sartment,  to  be  admissible  as  evidence  under  sect.  886  of  the  Revised 
tatutes,  should  be  certified  and  authenticated  to  be  a  transcript  from  the 
books  and  proceedings  of  the  department.  It  is  not  sufficient  tnat  the  cer- 
tificate states  the  account  or  accounts  offered  as  evidence  to  be  copies  of 
originals  on  file.  —  United  States  v.  Pinson,  IT.  S.  Sup.  Ct,  Wash.  L.  Rep., 
September  28, 1881. 

^— ^Agency — Declarations  after  fact, — In  an  action  of  negligence,  brought 
by  an  employee  (laborer)  ofa  railroad  company  for  injuries  alleged  to  have^ 
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been  received  in  ooniequenoe  of  the  n^ligenoe  of  defendant's  section  fore- 
man, the  declarations  of  the  defendant's  roadmaster,  made  several  dajt  sfler 
the  injury,  that  the  section  foreman  was  incompetent,  are  not  admissible, 
though  the  roadmaster  was  employed  by  the  company  at  the  time  of  the 
injury,  and  continued  in  its  employment  —  McDermott  v.  Hannibal  sad 
St.  Joe  R.  Co.,  Sup.  Ct  Mo.,  Bep.,  September  28,  1881. 

DeclaratumM  of  deceased  surveyore  eoneemina  boundaries  —  When  ad" 

miaaible  — Effect  thereof —Sale  of  unseated  lands  — When  roui.  — The 
declarations  of  a  deceased  surveyor,  made  by  him  on  the  ground  and  at  the 
time  of  examining  a  line,  are  admissible  in  evidence.  Where  a  person  claims 
title  to  real  estate  under  a  sale  of  taxes  of  an  unseated  tract,  whereof  it  is 
alleged  to  be  a  part,  evidence  that  said  real  estate  was  included  at  the  time 
of  sale  within  the  described  limits  of  an  adjoining  seated  tract,  whereon 
taxes  had  been  regularly  paid,  is  admissible  to  show  want  of  title  thereto 
on  the  part  of  the  claimant  — Kramer  et  al.  v,  Gk>odlander,  Sup^  Ct  Pa., 
W.  N.  d.  October  27.  1881. 

^^^^  Witness — Disqualification  by  interest  —  Statute. — Disqualifications  on 
the  ground  of  interest  are  abolished  in  the  Federal  courts  by  sect  858,  Revised 
Statutes,  except  only  where  an  executor,  administrator,  or  guardian  11  a 
party  to  an  action  in  which  Jud^ent  may  be  rendered  for  or  against  them, 
m  which  case  neither  party  is  allowed  to  testify  against  the  other  as  to  any 
transaction  with  or  statement  by  the  testator,  intestate,  or  ward,  unless 
called  to  testify  thereto  bv  the  opposite  party,  or  required  to  testify  by  the 
court— Rice  v.  Martin,  1j,  S.  Gir.  Ot  Dist  Nov.,  Rep.,  November  2, 1881. 

Books  of  original  entry  —  Irregular  and  lumping  charges  —  Oeneral  and 

special  objections —  When  evidence  must  be  specially  objected  to — flow 
record  must  show  error,  —  Where  a  court  has,  under  ^neral  oblection,  ad- 
mitted book-entries  in  evidence,  the  judgment  rendered  will  not  be  reversed 
on  error  because  the  book-entries  compnsed  improper  and  lumping  diaiges. 
If^  however,  they  be  rejected  by  the  court  under  the  general  objection,  thii 
will  not  constitute  ground  for  reversal.  Where  such  entries  are  admitted 
in  evidence,  in  order  to  warrant  reversal  the  record  must  show  that  the  in- 
admissible parts  were  specially  objected  to,  and  brought  to  the  attention  of 
the  judge  in  the  court  below. — Baumgardner  o.  Bumham,  Sup.  Ct  Pa., 
W.  N.  C.,  October  18,  1881. 

Agreement  tojaay  for  furnishing  —  Chmpensation  under.  — Where  money 

of  A.  is  left  by  him  for  safe  keeping  with  B.,  with  the  understanding,  not 
that  the  identical  money  shall  be  kept  for  and  returned  to  him,  but  only  thst 
a  like  sum  shall  be  repaid  him  by  B.,  this  is  not  a  bailment  or  special  de- 
posit, but  a  ^neral  deposit,  in  the  nature  of  a  loan ;  and  B.  is  absolutely 
liable  to  A.,  in  assumpaitf  for  an  equal  sum,  although  the  money  may  have 
been  lost  without  his  fault  —  Huckins  v.  Second  National  Bank  of  East  Sag- 
inaw, Sup.  Ct  Mich.,  N.  W.  Rep.,  October  29, 1881. 

See  GoNBTrruTioNAL  Law;  Cbdokal  Law;  Damaqbs;  Plkdgsob  ajts 

PlXDOXK  ;  YlNDOB  AND  YsimsE. 

RxscuTiOK  Sale.  —  Purchase  by  execution  creditor  wUh  knowledge  of  mart- 
gage — How  construed.  —  Complainant  having  judgment  against  A.,  caused 
execution  to  be  levied  on  l^ds  and  a  sale  made,  at  which  he  became  the 
purchaser.  The  land  was  duly  conveyed  to  him  in  pursuance  of  ^s  sals, 
after  time  for  redemption  had  expired.  He  then  filed  his  bill  in  equity 
against  A.  and  B.,  alleging  that  previous  to  his  levy  A.  had  given  to  JB.  a 
mortgage  on  the  lands  for  a  considerable  sum,  fraudulently  and  without  con- 
sideration, and  in  order  to  defeat  complainant  in  the  collection  of  his*  judg- 
ment, and  he  prayed  a  decree  setting  it  aside  as  a  cloud  on  his  Utle.  From 
the  evidence  it  appeared  that  complainant  knew  of  the  existence  of  ths 
mortgage  when  he  made  his  levy,  but  that  when  sale  was  made  there  was  no 
notification  of  any  intent  to  control  the  mortgage,  and  Uie  ssJe  proceeded  in 


DIGEST   OF   RECENT  CASES.  76 1 

SxscuTioir  Sals— Continued. 

all  respects  u  it  would  have  done  if  the  mortgage  were  uncontested.  Held, 
that  under  such  circumstances  the  complainant  must  he  deemed  purchaser 
of  the  equity  of  redemption  only.  —  Messmore  v.  Haggard,  Sup.  Ct.  Hich., 
N.  W.  Rep.,  October  15,  1881. 

See  Partkxbshif. 

SxjBMFTioK.  —  Householder,  definUion  of,  —  A  householder  is  one  upon  whom 
rests  the  duty  of  supporting  the  members  of  his  family  or  household.  A 
widower  is  a  householder  within  the  meaning  of  the  exemption  laws, 
although  all  his  children  have  arrived  at  full  age  and  have  left  his  domicile, 
leaving  him,  so  far  as  wife,  children,  or  kinsmen  are  concerned,  living  alone. 
Where  a  man  has,  at  the  death  of  his  wife,  only  an  adopted  child,  and  he 
employs  a  family  to  keep  house  for  him,  he  furnishing  tne  greater  part  of 
the  furniture  and  nearly  all  the  fuel,  and  payine  the  family  so  much  per 
week;  and  the  family  supplying  the  food,  caring  for  his  room,  and  doing  nis 
washing,  such  an  one  is  a  nousenolder  within  the  meaning  of  the  exemption 
laws.  —  Bunnell  v.  Hays,  Sup.  Ot.  Ind.,  Am.  L.  Reg.,  November,  18S1. 

Fmdxbal  Ooubts.  —  Juriediction  —  CredUor's  bill  —  Ciiizenahip.  —  A  cred- 
itor's bill,  for  want  of  jurisdiction,  cannot  be  prosecuted  in  the  United  States 
Circuit  Court  in  aid  of  an  execution  issued  on  a  money  decree  recovered  in 
the  District  Court  in  Admiralty,  or  for  the  enforcement  or  collection  of  such 
a  decree,  when  all  the  parties  to  the  bill  are  citizens  of  the  same  State.  — 
Winter  0.  Swinburne,  U.  S.  Cir.  Ct  East.  Dist  Wis.,  Rep.,  September  14, 
1881. 

Juriadietion  —  Removal  of  eaueee  —  Deeieion  of  State  court  ~-  Auditor  -^ 

Hearing  before  and  report  of  not  a  trial, —  While  the  jurisdiction  of  the 
Federal  court  over  a  case  in  which  the  conditions  of  the  acts  of  Congress  rel- 
ative to  the  removal  of  causes  have  been  complied  with,  cannot  be  defeated 
by  any  action  or  omission  of  the  State  court,  yet  it  is  the  duty  of  the  State 
court,  before  relinquishing  its  jurisdiction,  to  be  satisfied  that  those  condi- 
tions have  been  complied  with.  The  decision  of  an  inferior  State  court  upon 
the  question  of  its  own  jurisdiction  is  subject  to  review  by  the  highest  court 
of  the  State,  and  this  in  turn  by  the  Supreme  Court  of  the  United  States ; 
but  the  decision  of  the  State  courts  is  not  subordinate  to  the  opinion  of  any 
other  Federal  tribunal.  The  act  of  March  8,  1875,  providing  that  either 
party  may  file  a  petition  for  removal  without  any  affidavit,  "  before  or  at  the 
term  at  which  the  cause  could  be  first  tried,  ana  before  the  trial  thereof," 
does  not  take  away  the  right  of  a  citizen  of  another  State,  under  sect.  689  of 
the  Revised  Statutes,  to  remove  a  cause  at  any  time  before  trial,  on  making 
an  affidavit  of  his  belief  that  from  prejudice  or  local  influence  he  will  not  be 
able  to  obtain  justice  in  the  State  court.  A  hearine  before  an  auditor  who 
determines  nothing  finally,  and  whose  report  is  omj  prima  fade  evidence 
upon  a  trial  before  the  court  or  jury,  is  not  a  trial  within  the  meanine  of  the 
acts  of  Congress.  --  Stone  v.  oaigent,  Sup.  Jud.  Ct.  Mass.,  Cin.  L.  Bui., 
September  26,  1881. 

Removal  of  caueee  —  Firet  term  for  trial  ofcauee,  —  A  petition  and  bond 

fur  removal  of  a  cause  to  the  Federal  court,  under  the  act  of  1875,  is  season- 
able if  made  at  the  trial  term  next  after  the  term  at  which  the  cause  is  at 
issue,  if  the  subsequent  term  be,  in  fact,  the  term  at  which  the  cause  could 
first  be  tried. —  Wheeler  9.  Liverpool,  etc.,  Ins.  Co.,  T7.  S.  Cir.  Ct.  Dist.  N. 
H.,  Rep.,  October  6,  1881 ;  Ins.  L.  J.,  September,  1881 ;  Sup.  Ct  N.  H., 
Kep.,  November  2,  1881. 

Refereee  in  Federal  courts  —  Review  in  Supreme  Court,  —  Where  a  case 

is  tried  in  a  Circuit  Court  of  the  United  States  by  a  referee,  conformably  to 
the  State  practice,  it  is  at  least  doubtful  whether  the  judgment  therein  can 
be  reviewed  in  the  Supreme  Court  Where  a  statute  requires  a  reference  by 
consent  to  be  in  writing,  it  will  be  presumed  the  consent  was  in  writinj^, 
though  that  fact  does  not  appear  in  the  record.    Upon  a  writ  of  error  in 
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feueh  a  cue,  the  Supreme  Court  cannot  consider  the  effect  of  the  endenee 
on  which  the  findings  of  the  referee  rest  If  those  findings  sostain  the 
judgment!  it  will  be  affirmed.  Bulings  on  motions  for  new  mal  in  Ciraiit 
Courts  are  not  reviewable  in  the  Supreme  Court  Where  there  is  a  general 
exception  to  a  sinj^le  order,  overruling  a  series  of  specific  exceptions  to  s 
referee's  report,  iithe  order  was  correct  as  to  any  one  proposition  excepted 
to,  the  exception  will  not  be  good.  —  Booeher  v.  New  York  Ins.  Co.,  IT.  S. 
Sup.  Ct,  Wash.  L.  Rep.,  November  2, 1881. 

See  Bills  and  Notes;  iNsiniAirGi  (Fire). 

Fixtures.  —  Fixtures  of  a  building  used  as  a  hotel  —  Qaa  fixtures,  etc  ^ 
Plaintiff  by  deed  granted  to  defendant  the  Orleans  Hotel,  described:  "Lot 
No.  6  in  the  square  between  J  and  K  and  Front  and  Second  Streets,  in  the 
city  of  Sacramento,  and  the  appurtenances  and  improvements."  Plaintiff 
reserved  the  right  to  remove  from  the  upper  rooms  of  the  hotel  his  **  fhmi- 
ture,  carpets,  and  pictures,  but  none  of  tne  permanent  fixtures  or  appurte- 
nances to  said  propertv  shall  be  removed :  '*  held,  plaintiff  was  not  entiUed  to 
remove  gas  fixtures,  a  Kitchen  ran^^  with  boiler  attached,  a  water  filter,  tanki, 
and  mosquito-screens,  as  such  articles  were  fixtures  which  passed  by  the  deed 
to  defendant  as  being  essential  for  the  purposes  for  which  the  bmldin^  wss 
formerly  used ;  and  that  having  reserved  in  his  deed  the  **  carpets,  ftmiitare, 
and  pictures  of  the  upper  rooms : "  held,  that  plaintiff  fixed  upon  the  balance 
of  the  chattels  annexed  to  the  hotel,  and  which  were  necessary  to  its  use  sod 
enjoyment,  the  character  of  appurtenances  to  the  hotel.  —  Fratt  «.Wbit- 
tier,  Sup.  Ct  Cal.,  Pac  Coast  L.  J.,  September  17,  1881;  Ch.  Leg.  N., 
October  1,  1881. 

Fraud.  —  See  Coetracts  ;  Hxtsbaed  and  Wife  ;  Practice. 

Garnishment.  —  Funds  collected  by  county  to  pay  litigated  bonds  — Authoniy 
of  Leaislaiure  to  allow  county  to  loan  said  funds  for  indefinite  period — 
Impairing  obligation  of  contracts — Borrower  liable  to  garnishment,  —  A 
county  bad  in  its  treasury  funds  collected  to  pay  certain  bonds,  the  validity 
of  which  were  contested  in  the  courts.  The  Legislature  passed  an  act  author- 
izing all  counties  so  situated  to  loan  the  money  out  or  invest  it  A  portion 
of  the  money  was  loaned  out  for  four  years  to  the  garnishee  in  this  case :  held, 
that  if  the  act  was  to  be  construed  to  authorize  the  county  to  loan  those  fiinds 
for  an  indefinite  period,  it  would  have  the  effect  of  impairing  the  obligation 
of  the  contract  between  the  county  and  the  bondholders ;  tnat  the  county 
could  onlv  invest  the  funds  subject  to  call,  or  until  such  time  as  thev  might 
be  needed  to  pay  legal  obligations.  Judgment  aeainst  garnishee,  although 
the  loan  is  not  due  by  its  terms.  —  George  v.  &lls  County  and  Mitchell, 
G^amishee,  U.  S.  Cir.  Ct  Bast  Dist  Mo.,  Ch.  Leg.  N.,  October  1,  1881. 

Gift.  —  Must  be  delivered  in  lifetime  of  donor  —  Transfer  of  possession  — 
Widow* s  allowance — Selection  of — Several  hours  betore  the  death  of  W. 
he  stated  to  the  nurse  that  his  pocket-book  was  "  under  the  bed,  just  under 
his  shoulders,"  and  requested  her  to  "take  it  and  give  it  (with  its  contents) 
to  his  wife  when  she  came."  Nothing  was  done  towards  complying  with 
the  request  until  some  hours  after  W.'s  death,  when  the  nurse  took  the 
pocket-book  from  the  place  described  and  handed  it  to  another  person,  to 
oe  given  to  the  widow  of  the  deceased  if  she  should  come,  otherwise  to  be 
sent  to  her.  Held,  that  the  possession  did  not  pass  from  W.  durine  his  life. 
The  widow  of  W.  cannot  recover  upon  a  promissory  note  found  by  her  in 
such  pocket-book  upon  the  ground  that  it  belongs  to  her  as  a  part  of  the 
$200  which  she  is  entitled  to  select  from  her  husband's  estate,  withoutproof 
that  she  had  made  such  selection  and  included  the  note  therein.  —  Wiloox 
V.  Matteson,  Sup.  Ct  Wis.,  N.  W.  Rep.,  October  16,  1881 ;  Wis.  Leg.  N., 
October  18,  1881. 

See  HXTBBAND  AND  WiFE. 


DIGEST   OF   RECENT  CASES.  763 

Habeas  Corpus.  —  V<nd  Judament  reviewable  —  Contempt  —  Fine  imposed 
Jor,  is  a  judgment — msoUeney  —  Jurisdiction. — The  question  of  the 
authority  of  a  court  to  render  a  judgment  of  imprisonment  in  proceedings 
which  are  absolutely  void,  is  reviewable  upon  haoects  corpus.  The  adjudica- 
tion of  a  contempt  is  an  adjudication  of  a  specific  criminal  offence;  and  the 
imposition  of  a  fine  therefor  is  a  judgment  in  a  criminal  case.  The  insolvency 
oourt  has  no  jurisdiction  to  order  one  not  an  officer  of  the  court,  nor  a  party 
to  the  insolvency  proceedings,  claiming  adversely  to  the  insolvent  debtor, 
whether  fraudulently  or  otherwise,  to  deliver  over  property  to  the  receiver 
in  insolvency.  In  such  case  the  remedy  primarily  is  by  direct  action  at  the 
suit  of  the  receiver  against  the  alleged  fraudulent  grantee  or  adverse  holder.  — 
In  re  William  Hollis,  Sup.  Gt  Cal,  Pac  Coast  L.  J.,  October  22, 1881. 

HoMSSTKAD.  —  Selection  of  homestead  or  dower — Right  to  profits  of  home^ 
stead  pending  her  election.  —  A  surviving  wife,  left  in  possession  of  a  home- 
stead, has  a  reasonable  time,  after  the  decease  of  her  nusband,  in  which  to 
make  her  selection  whether  she  will  retain  the  homestead,  or  claim  one- 
third  of  the  real  estate  in  fee-simple ;  and  during  such  time  prior  to  her 
election,  and  while  so  in  possession,  she  is  entitled  to  receive  the  products  and 
income  of  such  homestead.  Remaining  in  possession  and  delating  for  an 
unreasonable  period  to  make  election,  would  be  re^rded  as  waiver  of  her 
right  to  take  a  distributive  share.  A  widow  remaining  in  possession  of  a 
homestead  is  entitled  to  the  rents  from  a  coal  mine  thereon,  already  opened 
and  in  working  condition  at  the  time  of  her  husband's  death.  —  Cunningham 
V.  Gamble,  Sup.  Ct  Iowa,  N.  W.  Bep.,  November  12, 1881. 

fiUBBAin)  AND  WnrK.  —  Chmmon  property  —  CHft — Fraud  —  Separate  prop- 
erty of  wife  —  Subrogation — Purchasers  with  notice,  —  The  husband  may 
make  a  gift  of  the  common  propertv,  and  such  gift  cannot  be  attacked  by 
the  wife  on  grounds  of  fraud.  If  tne  husband  uses  the  separate  property 
of  the  wife  for  the  purpose  of  redeeming  a  note  and  mortage  from  the 
bank,  the  wife  is  entitled  to  be  subrogated  to  the  lien  held  by  the  bank. 
Donees  of  the  husband,  of  a  gift  of  property  redeemed  with  separate  prop- 
erty of  the  wife,  having  notice  of  the  wife  s  rights,  are,  like  the  husband,  trus- 
tees for  the  wife  to  the  extent  of  her  separate  property  so  used.  —  Gh^nier 
«.  Gk^nier,  Supi  Ct.  Cal.,  Pac.  Coast  L.  J.,  September  17,  1881. 

Authority  of  wife  to  order  goods  for  family  —  Liability  of  husband.  — 

The  common-law  rule,  that  a  married  woman  living  with  her  husband  is 
presumed  to  have  authority  from  him  to  order  such  goods  or  services  as  are 
ordinarily  required  for  faniily  use,  is  not  changed  by  the  statutes  regulating 
the  rights  and  liabilities  of  married  women.  If  the  party  dealinj^  with  the 
wife  knows  she  is  a  married  woman  living  with  her  husband,  ana  the  order 
is  of  a  character  to  indicate  that  it  is  for  the  benefit  of  her  husband's  family, 
he  is  bound  to  presume  that  she  is  acting  for  her  husband,  and  cannot  hold 
her  personally  liable  unless  she  especially  agrees  to  become  so.  The  em- 
ployment of  a  seamstress  for  ordinary  domestic  service  in  and  for  the  benefit 
of  the  husband's  family :  held,  prima  facie,  to  be  within  the  rule  respecting 
the  presumptive  agency  of  the  wife. — Flynn  v.  Messenger,  Sup.  Ct.  Minn., 
N.  W.  Rep.,  September  17,  1881. 

General  estate  of  wife  —  Conveyance  by  husband  and  wife  to  third  party, 

and  reconveyance  to  wife^  to  enable  wife  to  dispose  of  same  by  will,  —  It  is 
competent  for  the  husband  and  wife  to  join  in  a  deea  conveying  her  general 
property  to  a  third  party  for  the  sole  purpose  of  reconveying  it  to  the  wife 
as  her  separate  estate,  so  as  to  empower  her  to  dispose  of  the  same  by  will.  — 
Parrott  v.  Kelly,  Ct  App.  Ky.,  Ky.  L.  J.,  November,  1881 ;  Ky.  L*  Rep., 
November,  1881. 

Ikdictment.  —  See  Constitutional  Law. 

IirromMATiON.  —  See  CoMSTrrnrioNAL  Law. 
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Injunction.  —  Bond —  Sureties*  —  Sureties  on  an  injunction  bond,  to  p«T 
defendiint  all  damages  and  custs  he  may  sustain  by  the  wrongful  suing  outof 
the  injunction,  are  liable  for  reasonable  attorney's  fees  and  costs  in  the  court 
in  which  such  suit  is  brought,  and  also  for  hU  &es  and  costs  in  the  Supreme 
Court  in  the  event  an  appeal  is  taken,  notwithstanding  ihe  condition  of  the 
bond  was  to  pay  the  defendant  all  damages  sustained  in  the  event  the  chan- 
cellor dissolved  the  said  injunction.  — Boiling  0.  Tate,  Sup.  Ct.  Ala.,  South. 
L.  J.,  September,  1881. 

See  Patents;  Pbacticx;  Tsadk-Mark. 

Instbuotions. — See  Criminal  Law. 

Insuranoe  (Fire).  —  Mutual  insurance  eompanicB  —  Aasessmenie  on  premi' 
um-notes —  What  is  a  sufficient  assessment.  —  In  levying  an  assessment 
upon  premium-notes  of  members  of  a  mutual  company,  it  is  not  hecessary 
for  the  directors  to  make  a  separate  assessment  on  each  member  by  name, 
nor  is  it  necessary  to  levy  an  ascertained  sum  upon  each  member;  a  gen- 
eral assessment  upon  all  the  members  for  a  given  percentage  upon  ueir 
?remium-notes  is  sufficient  —  Lycoming  Fire  Ins.  Co.  o.  Rougfat,  Sup.  Ct. 
a.,  W.  K.  C^  September  16,  1881 ;  Wis.  Leg.  N.,  September  29, 1881. 

— *  Federal  courts  —  State  decisions  —  Cfontracts  of  insurance.  —  Loss  pay- 
able to  mortgagee  **as  Ms  interest  mag  appear** — Acts  of  mortgageor. — 
The  decisions  of  a  State  court,  except  upon  points  arising  under  a  statute, 
are  not  binding  upon  the  Federal  courts  in  ascertaining  the  meaning  and 
effect  of  a  contract  of  insurance.  When  the  interest  of  an  owner  of  an 
equity  of  redemption  is  insured,  the  loss  payable  to  the  mortgagee,  an 
eouitable  right  is  maintained,  which  is  subject  to  be  defeated  by  tne  sets 
01  the  mortgageor  in  contravention  of  the  conditions  of  the  policy.  Where 
a  policy  is  payable  to    a  mortgagee   "as  his  interest  may  appear,"  the 

Ehrase  means  that  the  company  will  pay  the  mortgagee  to  the  extent  of 
is  lien  or  charge  on  the  premises.  —  Sias  o.  Roger  Williams  Ins.  Co.,  XJ.  S. 
Cir.  Ct.  Dist  JN.  H.,  Rep.,  September  28,  1881 ;  Md.  L.  Rec,  October  22, 
1881. 

Druggist  —  Provisions  of  policy  —  Undisclosed  incumbrances.  —  The  ille- 
gal sale  of  liquors,  where  such  sale  is  but  a  subordinate  part  of  the  legiti- 
mate business  of  a  druggist,  does  not  vitiate  the  policy  on  his  stock  in- 
cluding such  liquors.  The  policy  prohibited  the  keeping  of  benzine,  but 
insured  "such  merchandise  as  is  usually  kept  in  a  country  store,"  and 
"drugs  and  medicines.''  There  was  also  evidence  that  the  general  agent 
told  insured  that  benzine  was  covered.  Held,  that  the  policy  was  not 
avoided  by  keeping  benzine,  though  it  provided  that  the  agent  haH  no  pover 
to  waive  the  contract.    The  reference  was  to  local  agents,  and  not  to  the 

feneral  agent  who  represented  the  company;  and  that  the  entire,  uneon- 
itional,  and  sole  ownership  was  in  the  insured,  he  having  a  perfect  legal 
title,  and  was  not  affected  oy  incumbrances  which  were  not  disclosed.  — 
Carrigan  v.  Lycoming  Fire  Ins.  Co.,  Sup.  Ct.  Vt.,  Ins.  L.  J.,  August,  1881; 
Alb.  L.  J.,  November  5,  1881. 

-'^^  Mistake  in  proofs  of  loss — Estoppel. — Where  the  assured  has  msdean 
honest  mistake  as  to  material  fact  in  his  proofs  of  loss,  he  will  be  allowed 
to  correct  the  error  and  show  what  the  facts  really  are.  The  objection  that 
to  allow  plaintiffs  to  correct  the  mistake  on  the  trial  might  operate  as  a  sur- 
prise on  the  insurer,  is  here  untenable,  because  it  was  proposed  to  show  that 
the  agents  of  the  company  had  ample  notice  of  the  mistake  in  the  proofs  of 
loss  before  suit  commenced. — Waldeck  v.  Springfield  Fire  and  Marine  los. 
Co.,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  November  8,  1881. 

Action  on  fire  policy  —  Failure  to  disclose  encumbrance  on  propertg-- 
Unoceupation  of  property  —  Assignment  of  policy.  —  The  failure  of  the  in- 
sured, to  disclose  at  or  before  the  issuing  of  tne  policy,  that  the  property  was 
encumbered  by  a  government  tax  assessed  against  it,  and  that  there  was  an 
outstanding  executory  contract  to  lease  the  premises  to  other  parties, — the 
assured  not  being  interrogated  in  respect  thereto,  and  not  being  guilty  of  any 
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fraudulent  concealment,  —  dpea  not  render  the  policy  void  in  its  inception.. 
The  property  being  unoccupied  when  the  policy  issued,  which  fact  was 
known  to  the  person  negotiating  the  insurance,  and  who  is  held  to  have  been 
the  a^ent  of  the  insurer,  does  not  invalidate  the  policy,  although  it  containa- 
a  condition  that  it  shall  be  void  if  the  insured  premises  shall  become  vacant 
or  unoccupied.  A  condition  in  the  policy,  that  it  shall  be  void  if  assigned 
before  or  after  a  loss,  in  so  far  as  it  prohibits  an  assignment  thereof  afitr  a 
loss,  is  repugnant  to  the  contract  of  insurance  and  a^inst  public  policy,  and' 
cannot  be  upheld ;  hence  the  assignment  of  the  policy  in  suit  after  loss  andl 
after  the  liability  of  the  insured  nad  become  absolute  by  the  performance 
of  all  conditions  subsequent  on  the  part  of  the  assured,  aoes  not  invalidate- 
ihe  policy.  —  Alkan  v.  New  Hampshire  Ins.  Co.,  Sup.  Ct.  Wis.,  Wis.  Leg.. 
N.,  November  8, 1881. 

— —  Coiunty  Courts — Power  ofi  to  eontraet^^  Ratification  of  acU  of  agent.  — 
The  Countv  Courts  have  power  to  enter  into  contracts  for  the  insurance  or 
county  buildings  agHinst  fire  or  lightning.  Though  the  law  may  reauire  the- 
appointment  ot  an  agent  for  the  transaction  of  county  business,  to  oe  made- 
by  order  of  record  in  the  County  Court,  yet  a  contract  made  by  an  agent 
acting  under  a  mere  verbal  appointment,  if  subsequently  ratified  and 
approved  by  an  order  of  record,  will,  notwithstanding  the  irregularity,  be  aa- 
bmding  upon  the  county  as  if  the  appointment  had  oeen  properly  made  in 
the  first  instance.  — Walker  v.  Linn  County,  Sup.  Ct  Ho.,  Ins.  L.  J.,  Sep-- 
tember,  1881. 

iKSTTBAircx  (Letk).  —  Definition  of  wvnU  ** sober  and  temjoerate**  —  Want  of 
ineurable  interest.  —  Tne  words  ''sober  and  temperate,"  in  a  policy,  are  ta 
be  understood  in  their  ordinarv  sense.  They  do  not  imply  total  abstinence 
from  intoxicating  liquors.  If,  however,  a  person  should  use  such  liquors  to 
an  extent  that  produces  frequent  intoxication,  he  is  not  sober  and  temperate 
within  the  meaning  of  the  policy.  Although  a  policjr  of  life  insurance  is 
taken  out  in  the  name  of  the  assured,  yet  if  that  form  is  adopted  as  a  cover 
for  a  wagering  policy,  and  it  is  actually  for  the  benefit  of  a  party  who  has 
no  insurable  interest  and  is  a  merelv  speculative  transaction,  the  policy  is 
-void.  —  Brockway,  Admr.,  v.  Mutual  Benefit  Life  Ins.  Co.,  U.  S.  Cir.  Ct. 
West.  Dist  Pa.,  Cin.  L.  Bui,  September  19, 1881. 

—^'Waiver  of  right  to  forfeit  insurance  policy,  —  The  execution  of  a  prom- 
issory note  by  the  assured,  and  its  acceptance  with  extension  of  time  for  pav- 
naent,  did  not  constitute,  in  this  case,  a  waiver  of  the  right  to  forfeit  the 
policy,  but  was  an  agreement  not  to  enforce  the  forfeiture  until  after  the 
expiration  of  the  extended  time.  The  retention  of  the  note  by  the  company 
after  the  failure  of  the  assured  to  pav  it,  is  sufficient  evidence  of  his  deter- 
mination to  demand  payment  thereof  and  operates  as  a  waiver  of  the  right 
to  forfeit  for  non-payment  of  the  premium  at  the  time  stipulated.  The 
company  having  waived  the  right  to  forfeit  the  policy  within  thirty  days  of 
non-payment,  as  stipulated  in  the  policy,  the  assured,  in  this  case,  had  a 
right,  within  a  reasonable  time  after  the  non-payment,  to  surrender  the  old 
policy  and  to  demand  a  new  and  paid-up  policy  for  the  equitable  value  of 
the  original  policy. — Johnson  v.  Southern  Mutual  Life  Lis.  Co.,  CLApp. 
Ky.,  Cm.  L.  Bui.,  October  8, 1881. 

JUDQMXJXT, — Entry  of  satisfaction  by  assigns  of  bond  —  Limitations.  — The 
entry  of  satisfaction  on  a  judgment .  bv  the  assigns  of  the  bond,  which  is 
secured  by  the  judgment,  is  an  actual  fraud  upon  the  assignee  of  the  bond. 
The  Statute  of  Limitations  runs,  not  from  the  fraudulent  entry  of  satisfac- 
tion, but  from  the  discovery  of  the  fraud.  The  rule  is  not  altered  by  the 
fact  that  there  may  be  no  evidence  of  concealment,  and  that  the  means  of 
discoverr  were  open ;  for  the  assignee  had  no  reason  to  suspect  fraud,  nor 
was  he  bound  to  examine  the  docket  to  see  whether  it  had  been  commit- 
ted.—  Mitchell  V.  Bufflngton,  Sup.  Ct.  Pa.,  Wash.  L.  Rep.,  September  14» 
1881;  Leg.  Adv.,  September  20,  18tl;  Cin.  L.  BuL,  October  10, 1881. 
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Lien  of —  Execution  —  Extent  of  land  -r  Effect  of.  —  Defendant's  land, 

subject  to  the  lien  of  a  judgment  for  $600,  ootained  December  31,  1874, 
was  extended  bj  a  jury  of  inquest  at  $800  per  annum  rent,  defendant  elect- 
ing to  remain  in  possession.  The  semi-annual  instalments  were  regularly 
paid  b3r  defendant  to  plaintiff  until  the  instalment  for  January,  1680,  which 
was  paid  by  defendant  to  the  plaintiff  in  the  judgment  next  in  lien,  on 
the  ground  that  the  prior  judgment  not  having  been  revived,  and  no  edre 
facie  to  revive  having  issued  upon  it,  had  expired.  Plaintiff  thereupon 
issued  a  venditioni  exponas  for  the  sale  of  the  land.  Held,  that  the  ven- 
ditioni exponas  could  onlv  issue  while  the  judgment  was  a  lien.  — Reynolds* 
Appeal,  Sup.  Ct.  Ohio,  W.  N.  C,  October  6,  1881. 

Judgment  for  future  advances  —  Mechanic's   lien.  —  Where  an  owner. 

contemplating  the  borrowing  of  money  for  the  purpose  of  erecting  build- 
ings upon  his  land,  confesses  judgment,  stipulating  that  such  judgment  shall 
be  held  by  the  judgment  creditor  for  such  advances  as  shall  be  made,  such 
iud^ent,  to  the  extent  of  advances  made  in  the  progress  of  building  will 
be  held  superior  to  mechanic's  lien  claims,  in  case  of  the  insolvency  of  the 
owner.  —  Robinson  v.  Consolidated  Real  Estate,  etc,  Sup.  Ct  lid«,  Ch. 
Leg.  N.,  October  22,  1881. 

See  Action;  Baitkruptcy;  Bills  and  NoTia;  Equity. 

JURISDICTION.  —  Amended  Justice  Act  is  unconstitutional — Jurisdiction  of  jus- 
tices of  the  peace  and  police  magistrates  —  Uniformity  of  territorial  dis- 
tricts.— The  jurisdiction  of  justices  of  the  peace  and  police  magistrates 
consists  of  the  persons  of  the  parties  litigant,  of  the  subject  in  dispute,  and 
the  territory  into  which  the  process  of  the  officers  may  run,  and  of  these 
his  territorial  jurisdiction  is  as  essential  as  either  of  others.  When  the  con- 
stitution was  adopted,  jurisdiction  of  justices  was  coextensive  with  their 
counties,  and  when  chanj^ed  there  still  must  be  uniformity,  whatever  th^ 
political  division  be  that  is  adopted,  whether  township  or  otherwise;  hence, 
the  division  of  Cook  County  into  two  districts,  while  every  other  county 
constitutes  one  district,  was  clearly  unconstitutional.  —  The  People,  ex  rell 
Oleason,  v,  Meech,  Sup.  Ct.  III.,  Leg.  Adv.,  October  27,  1881. 

State  courts — National  bank — Usury  —  When  CLction  to  he  brought— 

Penalty  —  Set-off.  —  State  courts  have  jurisdiction  in  cases  brought  against 
national  banks  to'  recover  the  penalty  given  by  Revised  Statutes,  sect. 
6198,  for  taking  usurious  interest.  In  an  action  under  the  statute  a  recov- 
ery can  be  had  oefore  the  payment  of  the  debt  upon  which  the  ill^al  intei^ 
est  has  been  charged ;  so  soon  as  the  bank  has  received  the  illegaT  intere^ 
its  liability  to  the  penalty  attaches.  The  amount  of  penalty  recoverable  in 
such  action  is  twice  the  whole  amount  of  the  interest  paid,  and  not  merely 
twice  the  amount  paid  in  excess  of  the  legal  rate.  The  action  bein^  a  pentl 
one,  the  bank  cannot  set  off  a  debt  due  to  it  bv  the  plaintiff,  and  uie  ri?bt 
so  to  do  is  not  ?iven  by  the  circumstance  that  the  form  of  action  prescribed 
by  the  statute  is  debt,  or  in  the  nature  thereof.  —  Lebanon  National  Bank 
V.  Karmany,  Sup.  Ct  Pa.,  Rep.,  October  26,  1881. 

See  Action  ;  Bills  and  Notm  ;  Will. 

Jurisdiction  Justice  of  the  Pjcacs. — See  Jurisdiction. 

Xandlord  and  Tin  ant.  —  Tenant  denyina  title  of  landlord — Attcmmmt— 
Purchasing  outstanding  title.  —  Where  tne  term  of  a  lease  has  expired,  the 
tenant  may  deny  his  landlord's  title.  And  he  may  attorn  to  another  without 
.formally  renouncing  his  relation  to  the  landlord  'from  whom  he  received  his 
lease.  A  tenant  may  purchase  an  outstanding  title  against  his  landlord,  if 
he  commits  no  f^aud  tnerein,  and  takes  no  secret  advantage.  —  Presstmao  e. 
Silljacks,  Sup.  Ct.  Md.,  Wis.  Leg.  N.,  September  22,  iSSl ;  Ch.  Leg.  N.* 
October  1,  1881 ;  Wash.  L.  liep.,  September  28,  1881. 

Agreement   to   accept   less    than  9tHvulated  rent-^Aeeauni   ttaied'^ 

Estoppel.  —  A  gratuitous  parol  promise  oy  a  lessor  to  accept  for  rentk  from 
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a  lessee  in  possession  of  the  leased  premises  under  a  lease  for  a  term  of 
years,  a  less  sum  than  the  lessee  covenants  to  pay,  cannot  be  enforced,  and 
the  lessor  may,  notwithstanding  such  promise,  insist  upon  the  payment  of 
the  amount  so' covenanted  to  be  paid.  An  aeeount  stated  is  on\y  prima  facU 
evidence  of  the  correctness  of  the  balance,  unless,  in  arriving  at  the  agreed 
balance,  there  has  been  some  concession  maie  upon  items  disputed  between 
the  parties,  so  that  the  balance  is  the  result  of  a  compromise,  or  some  act 
has  been  done  or  forborne  in  consequence  of  the  accounting,  and  relying* 
upon  it,  which  would  put  the  party  claiming  the  benefit  of  it  in  a  worse 
position  than  as  though  it  had  not  oeen  had,  so  as  to  bring  the  case  within 
the  principles  of  an  estoppel  in  paia.  A  stated  account,  not  affected  by 
such  new  consideration  or  estoppel,  may  be  impeached  for  mistake  or  error 
in  law  or  in  fact  with  respect  to  the  items  included  in  it,  or  for  omission  of 
items.  — Wharton  v.  Anderson,  Sup.  Ot.  Minn.,  ^.  W.  Rep.,  October  16, 1881. 

Lessor  and  Lessee.  —  Damages.  — The  lessee  has  no  right  of  action  against 
the  lessor  for  damages  caused  by  the  act  or  negligence  of  another  tenant  in 
the  aame  building,  —  e.g.,  damages  resulting  from  a  leaking  water-pipe  in  a 
story  overhead,  which  bad  been  let  to  another  tenant  who  had  abandoned 
the  premises. — Pigeon  v.  Roussin,  Cir.  CU  Mont,  Can«  Leg.  N.,  Octobers. 
1881. 

See  Landlord  and  Tenant. 

Libel.  —  Defence  —  Justification  —  Meaning  as  alleged  —  Defamation,  — 
When,  in  libel  cases,  there  is  no  defence  but  the  general  issue,  the  language 
xna^  be  shown  to  bear  a  mitigated  sense;  but  when  there  is  a  general  justifi- 
cation, the  evidence  must  clearly  establish  the  truth  of  the  facts  as  alleged 
in  the  declaration,  unless  with  the  aid  of  the  colloquium  such  meaning  is 
repugnant  The  truth  of  one  portion  of  a  libel  will  not  prevent  a  recovery 
for  the  untruth  of  another  portion.  Giving  defamatory  statements  as  coming- 
from  others  does  not  deprive  them  of  their  defamatory  character.  A  justifl* 
cation  cannot  be  made  out  without  proof  that  the  plaintiff  was  guilty  of  the 
acts  charged  against  him,  in  the  sense  alleged  in  the  declaration.  —  Atkinson 
V.  Detroit  Free  Press  Co.,  Sup.  Ct  Mich.,  Kep.,  September  28,  1881. 

— Privileged  communications  —  Malice  —  Burden  of  proof.  —  A  communi* 
cation  made  in  good  faith  upon  any  subject-matter  in  which  the  party  com- 
municating has  an  interest,  or  in  reference  to  which  he  has  a  dutv,  public 
or  private,  and  either  legal,  moral,  or  social,  if  made  to  a  person  Laving  a 
corresponding  interest  or  duty,  is  privileged.  In  such  cases,  the  inference  of 
malice  which  the  law  draws  from  defamatory  words  is  rebutted,  and  the 
onus  of  proving  actual  malice  is  cast  upon  the  other  party.  That  the  sub- 
ject-matter of  the  communication  is  one  of  public  interest  in  the  community 
of  which  the  parties  to  the  communication  are  members,  is  sufficient,  as  re- 
spects interest,  to  confer  the  privilege. — Marks  v.  Baker,  Sup.  Gt  Minn.,. 
Rep.,  October  26,  1881. 

"-^^ Demurrer  —  Language  of  libel  —  Failure  to  join  writer  of  newspaper- 
article  as  party.  —  Defendants  published  a  false  and  dcfamatury  article 
concerning  plaintiffs  as  partners  in  the  practice  of  their  profession,  charging- 
them  with  unprofessional  conduct  in  respect  to  their  client,  "betraying  and 
selling  innocence  in  a  court  of  justice ;  of  doing  that  which  should  causa 
them  **  to  be  held  up  to  the  world  as  derelict  in  their  sense  of  honor  and 
obligation,  unworthy  of  trust  and  confidence,  and  to  be  shunned  and 
avoided."  Held^  that  such  language  is  grossly  libellous  to  plaintiffs ;  that  the- 
publication  is  not  justified  or  privilegeaon  the  ground  of  being  in  the  nature- 
of  a  report  of  a  proceeding  in  a  court  of  justice.  In  an  action  of  tort  the  fail- 
ure to  join  another  wrong-doer  is  no  ground  for  demurrer  or  defence  to  the- 
action.  The  claim,  therefore,  that  the  writer  of  the  article  should  have 
been  made  a  party  defendant,  is  untenable.  Moreover,  it  does  not  appear 
who  such  writer  is.  —  Ludwig  v,  Cramer,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  No- 
vember 8, 1881 ;  Ch.  Leg.  N.,  November  5,  1881 ;  N.  W.  Rep.,  October  29» 
1881. 
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Lien.  —  See  Banker's  Lien  ;  Mortgage  ;  Practice. 

Limitations.  —  Statute  of —  Publie  officer  —  Misappropriation  of  public 
money  —  Suretyship.  —  For  money  misappropriated  W  a  public  otficer,  the 
action  must  be  brought  against  him  and  his  sureties,  within  the  time  limited 
•by  the  statute.  That  the  misuse  of  the  money  was  not  discovered,  there 
beinff  no  concealment,  will  not  avail  the  State.* —  Ware  v.  The  State,  Sup. 
Ct.  Ind.,  Rep.,  October  6,  1881. 

When  applicable  to  claim  of  set-off — Equitahle  estoppel — Account  ren- 
dered—  Silence  only  prima  facie  evidence  of  correctness  —  No  bar  to  rumung 
-of  the  statute,  — The  Statute  of  Limitations  is  a  good  replication  to  a  speciu 
plea  of  set-off,  where  the  credits  claimed  as  set-off  were  paid  more  than  six 
years  before  suit  brought.  The  mere  receipt  of  an  account  without  return- 
ing an  objection  is  only  prima  facie  evidence  of  its  correctness:  it  does  not 
mecessarily  preclude  the  debtor  from  setting  up  the  bar  of  the  statute,  and 
>does  not  amount  to  an  equitable  estoppeL — ■  verrierv.  Guillon,  Sup.Ct.Ps., 
W.  N.  C,  October  27,  1881. 

Collateral  security  —  Promise  to  pay. — When  stock  has  been  pledged  si 

collateral  security  for  the  payment  of  a  debt,  and  a  power  of  attorney  was 
^iven  more  than  six  years  ago  authorizing  the  sale  of  the  stock  or  the  collec- 
tion of  dividends,  a  sale  of  the  stock  ana  appropriation  of  the  proceeds  to 

.  the  payment  of  the  debt,  or  the  receipt  of  dividends  upon  the  stock,  will 
constitute  such  a  part  payment  on  account  as  will  take  the  debt  out  of  the 
Statute  of  Limitations.  A  promise  in  writing  to  pay  as  soon  as  possible  is  a 
conditional  promise,  and  is  sufficient  to  take  the  case  out  of  the  statute,  pro* 
vided  proof  is  made  that  the  debtor  has  become  able  to  pay.  This  ability  is 
not  ability  to  pay  all  debts,  but  it  is  sufficient  to  show  that  the  debtor  has 
property  out  or  which  this  particular  debt  mieht  be  paid.  The  creditor  is 
not  responsible  for  the  depreciation  of  the  value  of  the  collateral  security. 
He  is  not  obliged  to  realize  on  it  before  it  becomes  worthless.  —  New  York 
IFire  Ins.  Co.  v.  Tooker,  Sup.  Ct,  N.  J.,  N.  J.  L.  J.,  November,  1881. 

See  Deed  ;  Judgment  ;  Mortgage. 

Lis  Pendens.  —  Thm  doctrine  of —  PUdgeor  and  pledgee,  —  The  doctrine  of 
lis  pendens  affects  a  purchaser  from  a  party  to  a  suit  not,  aa  was  formerly 
considered,  on  the  ground  of  notice,  but  because  the  law  does  not  allowa 
litigant  to  give  to  others,  pending  the  litigatiog,  rights  to  the  property  in 
dispute,  to  the  prdudice  of  the  opposite  party.  Tnis  is  a  rule  of  public 
policy,  and  the  effect  thereof  is  that  no  cnange  of  ownership  during  a  suit 
will  prevent  the  execution  of  a  decree,  as  it  could  and  would  have  been 
executed  had  there  been  no  change.  While  it  is  true  that  taking  a  security 
as  collateral  for  an  antecedent  debt  does  not  make  the  creditor  a  holder  for 
value  so  as  to  give  him  the  rights  of  a  bona  fide  purchaser,  yet  the  rule  is 
otherwise  where  it  is  taken  in  payment  or  extinguishment  of  the  debt — 
Dovey's  Appeal,  Hoodie's  Appeal,  Sup.  Ct  Pa.,  W.  N.  C,  September  22, 
1881. 

Harried  Women.  —  Contracts — Bond  and  warrant  to  secure  loan  for  pur- 
chase-money  of  real  estate  void  —  Feme  sole  trader —  When  tnarried  loonwn 
not  liable  as  such. —  The  bond  and  warrant  of  a  married  woman  g^ven  to 
secure  a  loan  of  money  employed  in  purchasing  real  estate,  are  void.  A 
married  woman  livins  apart  irom  her  husband,  but  not  engaged  in  any  trade 
or  business,  is  not  liaole  as  feme  sole  trader.  —  Grosser  v.  Bornung,  Sup.  Ct 
Pa.,  W.  N.  C,  October  20,  1881. 

See  Contracts. 

Haster  in  Chancery* — Whether  a  woman  can  qualify. '— A  womtn  can 
act  as  a  master  in  chancerv;  her  sex  does  not  disqualify  her.  —  Schuchardt 
V.  The  People,  Sup.  Ct.  111.,  Rep.,  October  5,  1881. 
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Kechakic's  Lncy. —  When  petUion  ahowa  an  as$igntnent — Not  releaaed  by 
appdntment  of  receiver  —  LimitatUm.  —  The  mere  bringing  of  a  suit  to 
enforce  a  mechanic's  lien  for  the  use  of  another,  is  not  tantamount  to  an 
averment  of  an  assignment  of  the  claim  to  such  person,  so  as  properly  to 
present  the  question  whether  the  lien  is  assignable.  The  mere  appoint- 
ment of  a  receiver  under  a  creditor's  bill  against  one  entitled  to  a  mechanic's 
lien,  with  an  order  to  make  an  assignment  to  him,  where  none  is  shown 
to  have  been  made,  and  the  receiver  has  made  no  claim  to  the  debt,  will 
not  operate  to  release  the  lien.  A  purchaser  under  a  deed  of  trust  inter- 
vening in  a  process  to  enforce  a  mecnanic's  lien  against  the  same  premises, 
who  answers,  making  no  objection  that  the  beneficiary  under  the  trust  deed 
was  not  made  a  party,  but  only  the  trustee,  cannot  afterwards  take  advan- 
tage of  the  omission  to  make  the  beneficiary  a  party  within  six  months  from 
the  time  the  debt  matured  for  which  a  lien  is  sought.  —  Barston  v. 
McLachlan,  Sup.  Gt  111.,  Leg.  Adv.,  November,  1,  1881. 

See  Judgment. 

MisTAKs.  —  See  Equity. 

MoRTOAQE.  —  Accounting  by  mortgagee  in  poeaeaeion  —  Mode  of  aiating 
account  —  Mortgagee  in  poaaeaaion  angering  aale  for  taxea,  —  Ordinarily,  a 
mortgagee  in  possession  is  only  required  to  account  for  the  actual  receipts, 
less  such  sums  as  he  may  have  paid  for  the  taxes  and  necessary  repairs ; 
but  he  will  be  answerable  for  anjr  gross  neglect  or  wilful  default  resulting 
in  loss  to  the  mortgageor.  In  stating  an  account  between  a  mortgaseor  and 
the  mortgagee  in  possession,  any  surplus  of  receipts  in  any  year  aoove  all 
the  interest  then  due,  and  disbursements,  should  be  applied  in  reduction 
of  the  principal,  irrespective  of  the  fact  whether  there  was  or  was  not  inter- 
est in  arrear  at  the  time  the  mortgagee  took  possession.  If  the  mortgagee 
in  possession  suffers  the  lands  to  be  sold  for  taxes,  he  will  not  be  allowed  the 
amount  paid  bv  him  to  redeem,  but  only  the  amount  of  the  taxes,  with 
interest.  —  Moshier  v.  Norton,  Sup.  Ct.  III.,  Leg.  Adv.,  November  8,  1881. 


—  Forecloaure  —  Supplemental  complaint — New  jsartiea —  Statute  ofJAm- 
ittUiona.  — Persons  in  whose  favor  tne  Statute  of  Limitations  has  run  cannot 
be  made  parties  to  an  action  of  foreclosure  by  supplemental  complaint,  so 
MS  to  depnve  them  of  the  benefit  of  the  statute.  A  supplemental  complaint 
is  a  continuance  of  the  original  action  as  against  the  original  parties,  but 
it  is  the  commencement  of  a  new  action  as  to  the  parties  brought  in  by  that 
pleading.  —  Jefiers  v.  Cook,  Sup.  Gt  Gal.,  Rep.,  November  9,  1881 ;  Pao. 
Coast  L.  J.,  November  6,  1881. 


—  Lien — Priority,  —  On  June  16,  1866,  B.,  who  had  previously  given  a 
mortgage  to  S.  for  $6,600,  gave  him  another  mortgage  for  $3,000,  upon 
the  same  premises,  and  on  the  same  day  conveyed  to  him  an  undivided 
one-fourth  part  of  the  premises  for  $8,600.  The  deed  recites  that  the  whole 
premises  are  covered  by  the  $6,600  mortgage,  and  that  one  undivided  half 
part  is  subject  to  an  agreement  to  sell  to  S.,  dated  in  1863.  In  1867,  B.  con- 
veyed to  S.  one  undivided  half  of  the  premises,  and  on  the  same  day  the 
$6,600  mortgage  was  cancelled.  In  1874,  B.  executed  a  mortgage  to  defendant 
for  $16,000,  covering  one  undivided  fourth  of  the  premises.  In  this  action 
to  foreclose  the  $3,000  mortgage :  held^  that  it  is  a  valid  lien  for  its  face 
upon  the  undivided  one-fourth  part  of  the  premises  which  remained  in  B., 
and  that  the  judgment  in  defendant's  action  to  foreclose  his  mortgage  does 
not  affect  the  plaintiff's  lien  in  this  action.  —  Smith,  £xr.,  v.  Roberts,  Sup. 
Ct  N.  Y.,  Dafiy  Reg.,  September  16,  1881. 

—  Judgment  creditor —  Forecloaure.  — A  Judgment  creditor  of  a  mortgageor 
whose  judgment  is  rendered  pending  a  suit  to  foreclose  the  mortgage,  is 
bound  by  the  decree  entered  in  the  foreclosure  proceeding,  although  not  a 
party  thereto.  —The  State  v.  Walsh,  U.  S.  Sup.  Gt,  West  Jur.,  October, 
1881. 
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-'^^  Foreclosure — Application  of  proceeds  of  sale — Foreclosure  for  note  net 
due. — A  man  gave  two  promissory  notes,  dated  alike  and  secured  by  a 
mortgage,  though  one  of  them  was  also  secured  by  surety.  Held,  on  fore- 
closure, that  the  one  secured  by  mortgage  only  must  be  first  satisfied  before 
the  proceeds  of  a  sale  of  the  land  could  be  applied  to  the  payment  of  the 
other.  Where  a  mortgage  securing  two  notes  is  foreclosed  iJefore  one  of 
them  has  fallen  due,  its  amount  may  nevertheless  be  included  in  the  decree 
if  it  falls  due  before  the  decree  is  rendered.  — Hanford  o.  Robertson,  Sun. 
Ct  Mich.,  N.  W.  Rep.,  October  29,  1881. 

MuKiciFAL  BoxDS.  —  How  issucd  —  Negotiability  — Recitals  in  —  When  eon* 
elusioe, — Municipalities  cannot  issue  bonds  or  other  commercial  paper 
except  under  legislative  authority,  either  express  or  clearly  implied,  and 
then  only  in  the  mode  and  for  the  purposes  provided  by  the  law  authorizing 
their  issue ;  and  bonds  not  issued  in  pursuance  of  exprosslegislativeenactment, 
and  in  the  mode  and  for  the  purposes  prescribed  by  law,  possess  none  of 
the  qualities  of  commercial  paper.  But  where  bonds  are  issued  under 
authority  of  law  prescribing  a  certain  mode  and  conditions,  and  the  bond» 
contain  recitals  of  the  existence  of  the  necessary  conditions,  such  recitaU 
are  conclusive  in  favor  of  a  bona  fide  holder.  Where  the  bonds  contain  no 
such  recitals,  the  holder,  in  a  suit  upon  them,  must  aver  and  prove  that  tbey 
were  issuedpursuantto  law,  and  in  the  mode  and  for  the  purposes  prescribed 
by  law.  —  Hopper  v.  Town  of  Covington,  U.  8.  Cir.  Ct.  Dist.  Ind.,  InU  Rev. 
Rec,  October  81,  1881. 

Municipal  Corporation.  —  Ordinances  —  Legislative  authority.  —  Unless 
direct  authority  is  conferred,  the  councils  of  a  city  can  legislate  only  upon 
matters  of  municipal  administration.  All  legislation  upon  commercial 
affairs  and  upon  the  criminal  administration  of  the  State  rests  and  remains 
with  the  Legislature  of  the  State.  An  ordinance  requiring  any  class  of  deal- 
ers to  keep  a  set  of  accounts  which  shall  be  open  to  police  inspection,  to  the 
end  that  acta  of  theft  may  be  detected,  is  without  force.  —  Long  v.  Shelby 
County,  Sup.  Ct.  Tenn.,  Kep.,  August  SI,  1881 ;  West.  Jur.,  October,  1881. 

Ordinance  —  Notice  —  Publication,  —  Where  an  ordinance  provided  for 
"condemning  and  opening  McKim  Street,  from  Eager  Street  to  Hoffman, 
as  laid  down  on  PoppIeton*8  map  of  Baltimore  City,"  it  was  not  necessaiy 
that  the  notice  should  refer  in  terms  to  said  map.  In  the  absence  of  any- 
thing to  the  contrary,  the  notice  im^plied  that  the  proposed  extension  was 
intended  to  be  made  according  to  the  designation  thereof  on  Poppleton's 
map.  The  statute  does  not  require  a  daily  publication  for  sixty  days  in  two 
newspapers,  nor  does  it  specify  any  number  of  times  for  Uie  puSlicaUon. 
According  to  its  true  construction,  it  requires  that  the  notice  shall  be  pub- 
lished in  two  of  the  daily  newspapers  of  the  city,  and  that  a  period  of  sixtj 
days  shall  elapse  after  the  publication  of  the  notice  before  any  such  ordi- 
nance shall  be  passed.  The  delay  of  thirty  days  longer  cannot  render  the 
ordinance  invalid.  —  Mayor,  etc.,  of  Baltimore  v.  Little  Sistera  of  the  Poor, 
Ct.  App.  Md.,  Md.  L.  Rec,  October  1,  1881. 

—  Use  of  street  by  railway  —  Ordinance  —  Repeal  —  Right  of  action,  —  A 
village  council  and  a  railway  company  agreed  as  to  the  terms  upon  which 
the  company  mi^ht  use  the  streets  of  the  village  for  its  road,  whereby  the 
company  bound  itself  to  grade  and  gravel  the  streets  so  used,  in  a  manner 
"to  the  acceptance  of  the  council."  Held^  that  a  subsequent  ordinance 
repealing  the  contract  ordinance,  passed  with  intent  to  rescind  the  entire 
contract,  being  inoperative  without  the  assent  of  the  company  to  rescind 
the  grant  of  the  right  of  way,  is  also  inoperative  to  release  the  company 
from  its  obligation  to  grade  and  gravel  streets;  and  that  upon  the  failure  of 
such  company  within  a  reasonable  time  to  grade  and  gravel  the  streets  as 
per  contract,  a  right  of  action  accrues  to  the  village  without  special  notice, 
request,  or  demand  qn  the  company  to  perform  its  contract.  It  is  not  essen- 
tial to  the  right  to  maintain  sucn  action  that  the  city  should  have  established. 
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by  ordinance  other  tb»in  the  contract  ordinance,  the  permanent  erade  o^ 
such  streets.  —  Cincinnati  and  Springfield  R.  Co.  v,  Cartnage,  Sup.  Ut.  Ohio, 
Rep.,  October  26, 1881. 

Injunction  from  erecting  public  buildings  —  Provisiona  of  city  charter  — 

Construction  of , — A  bill  will  not  lie  to  restrain  the  common  council  of  a 
municipal  corporation  from  putting  up  suitable  public  buildings  for  the 
purposes  of  city  offices,  if  the  provisions  of  the  cnarter  do  not  prevent  it. 
The  citizens  of  a  municipality  cannot  confer  upon  the  common  council 
functions  not  left  with  them  by  the  charter.  Courts  cannot  interfere  with 
the  discretion  of  municipal  bodies  in  the  expenditure  of  public  funds,  unless 
it  has  been  plainly  abused  and  practically  exceeded  under  pretence  of  keep- 
ing  within  their  charter  powers.  City  charters  must  be  rationally  construed 
as  intended  to  create  corporations  which  shall  resemble  in  their  essential 
characteristics  the  class  into  which  they  are  introduced.  —  Torrent  v.  Com- 
mon Council  City  of  Muskegon,  Sup.  CU  Mich.,  Ch.  Leg.  N.,  November  6, 
1881 ;  N.  W.  Rep.,  October  29,  1881. 

National  Banks.  —  National  banks  are  not  controlled  by  State  usury  laws  — 
Remedy  for  taking  illegal  interest  —  Extent  of  forfeiture  —  Set-off » —  The 
statutes  of  Ohio  upon  the  subject  of  usury  do  not  affect  national  banks. 
The  remedies  given  hy  the  act  of  Congpress,  known  as  the  National  Currency 
Act  for  the  taking  of  illegjal  interest,  are  exclusive.  Where  illegal  interest 
has  been  received  oy  a  national  bank  upon  the  discount  of  negotiable  paper, 
the  bank  can  recover  only  the  face  of  the  note,  without  interest.  So  far  as 
interest  has  been  paid,  it  cannot  be  set  off  or  deducted,  but  must  be  sued  for 
as  a  penalty ;  but  what  has  not  been  paid  cannot  be  recovered.  —  Hunting- 
ton V.  Krejci  et  al.,  Cuyahoga  County  Com.  PU  Ohio  L.  J.,  November  3, 
1881. 

Intent  to  defraud —  Statutes  —  Construction  —  Punctuation,  —  Under  sect. 

5209  of  the  Revised  Statutes  of  the  United  States,  an  intent  to  defraud  the 
association  or  other  company  or  pei*son  is  an  essential  element  of  the  crime 
in  every  case.  The  woras  "  with  intent  in  either  case  to  injure  or  defraud," 
etc,  apply  as  well  to  embezzlement,  etc.,  of  the  funds  as  to  the  making  false 
entries  m  the  books.  The  punctuation  of  a  statute  is  not  made  to  be  relied 
on,  and  must  be  disregarded  if  it  requires  a  construction  which  is  repugnant 
to  a  sense  of  justice.  —  United  States  v.  Voorhees,  U.  S.  Cir.  Ct.  Dist  N. 
J.,  N.  J.  L.  J.,  November,  1881. 

See  Taxation. 

NcoLiGBNCC.  —  Customs  officers  —  Liability  of  wharf-owners  to  — Contributory 
negligence.  —  The  owners  of  a  wharf  where  foreign-laden  vessels  discharge 
are  liable  to  customs  officers,  who  are  required  to  visit  the  premises  in  the 
performance  of  duties  occasioned  bv  the  discharging  of  sucn  a  vessel,  for 
personal  injuries  received,  while  in  the  exercise  ofdue  care,  from  the  unsafe 
or  unsuitable  condition  of  the  wharf.  Where  duty  requires  of  one  to  keep 
concealed,  as  when  watching  for  smugglers  or  evil-doers  in  the  night-time, 
the  fact  that  he  does  not  carry  a  light  is  not  evidence  of  contributory  negli- 

fence  in  an  action  for  damages  occasioned  by  the  negligence  of  one  whose 
usiness  imposed  the  duty  upon  the  plaintiff.  —  Low  v.  Grand  Trunk  K  Co., 
Sup.  Jud.  Ct.  Me.,  Rep.,  September  28,  1881;  Ch.  Leg.  N.,  October  22, 

-~— ^Walking  on  trestle-work  of  railroad  —  Due  caution  —  Contributory  negli" 
genee —  Unwarned  peril.  —  A  person  walking  over  the  trestle-work  of  a  rail- 
road, to  avoid  an  advancing  train  let  himself  down  between  the  ties  on  the 
trestle,  and  endeavored  to  hang  down  until  the  train  should  pass  above  him ; 
he  fell,  and  died  from  the  effect  of  the  injuries.  Held,  that  the  question  of 
his  exercising  due  caution  in  attempting  to  recover  his  position  was  a  proper 
question  for  the  jury.  A  person  is  not  chargeable  with  contributory  negli- 
gence, who,  when  unwarned  peril  comes  on  aim,  suddenly  acts  wildly  and 
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madly ;  the  law  makes  allowances  for  him,  and  leaves  the  circumstances  of 
his  conduct  to  the  jury.  —  Cook  o.  Central  Railroad  and  Banking  Co.  of  Ga., 
Sup.  Ct  Ala.,  Rep.,  September  21,  1881;  West.  Jur.,  October,  1881. 

•^^  Employeft  takes  risk  of  business  engaged  in  —  Presumption  as  to  evidenes 
receioed — Special  and  general  verdicts,  —  The  mere  fact  that,  in  a  railroad 
company's  private  yard,  where  cars  are  loaded  and  unloaded  and  trains  made 
up,  such  cars  are  permitted  to  move  along  the  track  unattended  by  a  brake- 
man,  cannot  be  held  negligence  as  matter  of  law  as  against  the  company's  ser- 
vants employed  in  such  yard.  In  an  action  for  injuries  from  negligence, 
where  the  specific  acts  constituting  such  negligence  are  averred  in  the  com- 
plaint, it  must  be  presumed,  in  the  absence  of  anything  in  the  record  to  the 
contrary,  that  the  evidence  of  negligence  was  confined  to  those  acts,  even 
where  there  is  a  general  verdict  for  the  plaintiff.  Where  a  special  verdict 
was  demanded  and  ordered,  it  will  not  be  presumed  here  that  the  jury  were 
also  directed  to  find  a  general  verdict.  —  Kellev,  Admr.,  v.  Chicago,  Mil- 
waukee, and  St.  Paul  K  Co.,  Sup.  Ct.  Wis.,  N.  tV.  Rep.,  October  15,  1881; 
Wis.  Leg.  N.,  October  27,  1881. 

Contributory  —  Judicial  notice  —  Question  for  jury.  — ^It  is  contributory 

negligence  for  a  passenger  to  sit  on  the  driving-bar  of  a  street-car,  even  at 
the  driver's  invitation,  it  there  is  room  for  him  inside.  Courts  must  take 
judicial  notice  of  what  everybody  knows  with  regard  to  the  incidenta  of  rail- 
way travel.  In  an  action  from  an  injury  caused  thereby,  and  bein^  run 
over,  the  defendant's  testimony,  which  was  not  contradicted,  showed  that 
the  driver  made  an  effort  to  rescue  the  plaintiff  as  he  fell,  and  stopped  his 
car  as  soon  as  he  could.  Held,  that  so  far  as  running  over  him  was  con- 
cerned there  was  no  question  of  negli^nce  on  defendant's  part  to  go  to  the 
jury.  — Downey  ?.  Hendrie,  Sup.  Ct.  liich.,  N.  W.  Rep.,  October  16, 1881; 
Cent.  L.  J.,  November  11, 1881. 

Railroad — Mutual  fault —  Accident,  —  When  a  traveller  crosses  a  rail- 
road track,  if  neither  he  nor  the  train-hands  keep  a  careful  lookout  for  dan- 
ger, and  an  accident  ensue,  there  is  no  cause  of  action.  —  Schofleld  v.  Chicago, 
Milwaukee,  and  St.  Paul  R.  Co.,  U.  S.  Cir.  Ct.  West  Dist  Mo,  Rep., 
November  2,  1881. 

NoTiOB.  —  See  Contbaots. 

Partnership.  —  Attachment  of  individual  interests  —  Postponement  ofexstU' 
tion  sale  —  Sale  by  sheriff  under  execution  in  favor  of  firtn  creditors — 
B'^rden  of  proof. — The  individual  creditor  of  co-partners  httving  attached 
the  individual  interests  of  the  partners  in  the  firm  property,  and  subse- 
quently having  ordered  the  indennite  postponement  of  the  sale  of  such  inter- 
e^fits  upon  execution,  after  which  the  sheriff  sold  all  the  firm  property  to 
satisfy  executions  in  favor  of  firm  creditors:  held,  that  the  sheriff  was  not 
liable  to  plaintiff  for  money  had  and  received.  The  postponement  of  an  exe- 
cution sale  by  an  individual  creditor  of  co-partners  does  not  forfeit  his  right  to 
a  sale  of  the  individual  interests  of  the  co-partners;  but  the  sheriff  is  justi- 
fied in  selling  the  firm  property  under  subsequent  executions  in  favor  of 
firm  creditors.  The  burden  of  proof  is  upon  the  creditor  of  a  co-partner  to 
show  that  there  is  a  surplus  remaining  after  payment  of  firm  debts,  and  the 
amount  of  his  share  of  such  surplus.  — Commercial  Bank  of  Los  Angeles  e. 
Mitchell.  Sup.  Ct.  Cal,  Ch.  Leg.  N.,  September  24,  1881. 

Right  of  partner  to  pledge  partnership  property  for  individual  deW  — 

TUle.  — One  partner  cannot  pledge  or  sell  the  partnership  property,  in  pay- 
ment of  his  individual  debts,  without  the  consent  of  his  co-partner;  and  the 
title  is  not  divested  by  such  pledge  or  sale  in  favor  of  a  separate  creditor, 
even  though  the  latter  may  not  know  it  was  partnership  property.  —  Lib- 
erty Savings  Bank  v.  Campbell,  Sup.  Ct.  Va.,  Va.  L.  J..  October,  1881. 

See  BjENEVOLicyT  Association  ;  Plkdokor  akd  Plsdqss  ;  Sale. 
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Patents.  —  Injuneiion — Disobedience  —  Iniention  —  CounBel.  —  Disobedience 
to  an  injunction  is  a  contempt  of  court»  and  the  making  and  selling  of  certain 
powders  by  defendants  legally  is  not  less  a 'contempt  because  they  did  not 
think  they  were  infrifiginip  or  were  advised  that  they  were  not  infringing.  ^ 
Atlantic  Giant  Powder  Co.  v.  Ditmar  Powder  IMjAn.  Co..  U.  S.  Cir.  Ct 
South.  Dist  N.  Y.,  Rep.,  October  26,  1881. 

— -  Jn/rin^tfrnen^  —  Damages  —Use  in  other  countries,  —  Although  a  patent 
can  give  no  protection  abroad  in  the  sale  of  machines  there,  damages  will  be 
allowed  for  the  infringement  in  the  manufacture  in  the  United  States  for 
sale  in  other  countries.  —  Ketchum  Harvester  Co.  v.  Johnson  Harvester  Co., 
U.  S.  Cir.  Ct  North.  Dist  N.  Y.,  Rep.,  November  2,  1881. 

—  Infringemsnt  —  Decree  —  Accounting  —  Costs.  —  In  a  suit  in  equity  for 
the  infringement  of  a  patent  it  is  proper  for  the  decree  to  direct  an  account 
of  the  gams,  savings,  and  advantages  of  the  infringement  as  well  as  the 
profits,  and  to  award  costs  to  be  taxed.  —  Coburn  v.  Schroeder,  U.  S.  Cir. 
Ct  South.  Dist  N.  Y.,  Rep.,  September  28,  1881. 

PsRSOKALTT.  —  Matured  crop  —  Sheriff's  deed  —  Foreclosure  sale,  —  A 
sheriff's  deed,  executed  upon  a  foreclosure  sale,  does  not  pass  crops  on  the 
land  which  are  matured  and  readv  for  the  harvest,  although  they  may  not 
have  been  actually  severed.  Such  crops  possess  the  character  of  personal 
chattels,  and  are  not  to  be  regarded  as  a  part  of  the  realty.  —  Hecht  v.  Ditt- 
man,  Sup.  Ct  Iowa,  Am.  L.  Keg.,  September,  1881. 

pLBDaxoR  AND  Plbdqkb.  —  Bank  stock  —  Pledge  of — Bankruptcy  of 
pUdaeor  —  Judgment  —  Renewal  of  note  secured  by  collateral,  —  A  pledgee 
of  snares  of  the  capital  stock  of  a  bank,  having  an  irrevocable  power  of 
attorney  for  the  transfer  of  such  shares  to  him  on  the  books  of  tne  bank, 
'brought  suit  for  the  value  of  such  stock  against  the  bank,  which,  after 
notice  that  the  pledgeor  had  been  adjudicated  a  bankrupt  had  refused  to 
permit  such  transfer  to  be  made.  The  assignee  in  bankruptcy  of  the 
pledgor  having  been  made  a  party  by  consent  filed  an  answer  and  cross- 
petition  praying  for  an  account  of  the  amount  due  the  pledgee  and  a  sale  of 
the  stock,  wnicb  prayer  was  granted.  Held^  that  it  is  error  for  the  court  to 
render  a  further  judgment  that  in  the  event  the  proceeds  of  the  sale  are 
insufilcient  to  satisfy  the  pledgee's  claim,  the  bank  shall  pay  the  deficiency, 
not  exceeding  the  difference  between  the  proceeds  of  the  sale  and  the  value 
of  the  stock  at  the  time  of  such  refusal.  Where  part  of  a  promissory  note 
is  paid,  and  a  note  in  renewal  is  executed  for  the  balance,  a  pledge  given  as 
collateral  security  when  the  first  note  was  executed,  will  stand  as  collateral 
aecurity  for  the  balance  of  the  debt  embraced  in  the  new  note,  in  the  absence 
of  any  agreement  to  the  contrary.  —  Dayton  National  Bank  v.  Merchants' 
National  Bank,  Sup.  Ct  Ohio,  Cin.  L.  Bui.,  October  31,  18S1. 

Evidence  —  Collaterals  —  PaHner's  power  to  pledge,  —  Although  a  witness 

may  have  made  contradictory  statements  as  to  matters  not  material  to  the 
issue  involved,  yet  this  will  not  authorize  the  rejection  of  his  testimony  upon 
a  material  issue,  when  he  is  corroborated  by  other  evidence  in  the  case. 
Where  collaterals  are  given  as  security  for  a  loan,  and  a  further  loan  is 
made  upon  additional  collaterals,  it  is  in  the  power  of  the  parties  to  contract 
that  the  collaterals  may  be  held  as  security  to  both  debts  or  the  entire  claim. 
Where  one  partner,  entrusted  with  the  winding  up  of  the  business  of  the 
firm,  is  authorized  to  do  everything  expedient  for  settling  the  affairs  of  the 
company,  he  may,  for  the  purpose  of  borrowing  money  to  pay  debts,  pledge 
the  notes  of  the  drm  as  collaterals,  to  secure  not  only  such  indebtedness,  but 
also  a  prior  indebtedness  to  the  same  creditor.  —  Smith  v.  Dennison,  Sup. 
Ct  111.,  Ch.  Leg.  N.,  October  22,  1881. 

Paacticb.  —  First  application  for  continuance  —  Evidence. —  The  truth  of  a 
first,  as  well  as  any  subsequent  application  for  a  continuance,  the  merit  of 
the  ground  set  forth  therein,  is  addressed  to  the  sound  discretion  of  the 
court,  and  is  not  granted  as  a  matter  of  right     Where  the  first  application 
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for  a  continuance  and  also  a  new  trial  has  boon  refused  bj  the  court  below, 
the  inquiries  to  be  made  by  the  court  abuvu  are:  First,  whether  the  coart 
below  abused  the  discretion  confided  to  it  by  the  law  in  overruling  defend- 
ant's application  when  first  presented;  and,  secondly,  whether  the  facts  set 
forth  in  the  application,  the  testimony  it  is  expected  to  obtain  from  the  ab- 
sent witnesses  was  material  in  its  character,  and  also  whether  they  are  prob- 
ably true.  —  Williams  v.  The  State,  Ct  App.  Texas,  Texas  JL  J.,  October  5^ 
1881. 

—  Power  of  clerk  to  tax  eoata  —  Nonsuit  —  Imperfect  judgment.  — On  the 
trial  the  court  ordered  a  non-suit  The  defendant  neglected  to  tax  its  costs, 
and  the  plaintiflT  procured  the  defendant's  costs  to  be  taxed  by  the  clerk  nnd 
inserted  in  th^  judgment,  and  then  appealed.  On  motion  to  dismiss  the 
appeal :  held,  the  power  of  the  clerk  to  tax  costs  is  purely  statutory,  and  tha 
statute  only  confers  the  power  upon  the  application  of  the  prevailing  party. 
The  clerk  navine  no  power  to  tax  on  plaintiff's  application,  the  taxation  is 
void,  and  the  judgment  remains  as  though  no  attempt  at  taxation  had  been 
made,  and  no  sum  inserted  in  the  judgment  as  costs.  This  leaves  the  jud;;- 
ment  imperfect  and  unappealaole  until  perfected.  —  Ballou  r.  Chicago 
and  Nortn-Western  R.  Co.,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  November  3, 
1881. 

'^— Exceptions — Treatment  where  taken  indiscriminately  to  chojye  —  Erro- 
neous instruction  to  jury  to  trv  and  find  compromise  verdict. —  Vv  ben  excep- 
tions are  taken  indiscriminately  to  every  paragraph  of  the  charge,  they  wul 
be  treated  the  same  as  if  one  general  exception  had  been  taken  to  the  'whole 
charge;  and  if  anv  part  of  the  charge  is  correct,  the  exception  will  be  over- 
rules After  the  jury  had  retired  they  returned  into  court  and  informed  the 
judge  that  they  had  not  agreed,  but' "stood  eleven  to  one,  and  divided  on 
92(K)."  He  thereupon  told  them,  "  if  that  is  the  only  difference  it  would  be 
better  for  the  county  and  the  parties  on  both  sides  that  one  or  both  sides 
yield  so  as  to  come  together.  It  would  be  unfortunate  for  all  to  have  a  disa- 
Irreement  when  the  difference  is  so  small."  Held,  to  be  error.  — Goodsell  c. 
Seeley,  Sup.  Ct  Mich.,  N.  W.  Rep.,  October  22, 1881. 

To  enforce  lien  on  logs  —  Demurrer  —  Union  of  several  causes  of  actum. — 

Where  a  laborer  performs  services  on  the  same  logs  for  different  persons, 
and  demands  a  separate  personal  judgment  against  each  for  the  amount 
due  on  each  contract,  as  well  as  a  general  judgment  that  the  whole  amount 
be  adjudged  a  lien  on  the  lo^s:  held^  that  such  laborer  can  have  an  action  to 
enforce  his  entire  lien,  makmg  the  persons  for  whom  he  worked,  parties. 
The  lien  is  not  divisible  so  that  the  amount  due  on  each  employment  would 
constitute  a  distinct  lien  to  be  enforced  by  itself,  but  under  the  employment 
stated  in  the  complaint  is  an  entirety,  and  there  is  no  misjoinder  of  causes 
of  action.  —  Collins  ».  Cowan,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  October  6, 1881 ; 
N.  W.  Rep.,  October  8,  1881. 

Delay  in  entering  judgment  —  Entry  nunc  pro  tune.  —  Where  delay  in  en- 

tering  a  judgment  arises  from  the  act  of  the  court,  on  account  of  its  conven« 
ience,  or  the  press  of  business,  or  the  difficulty  of  the  question  involved,  or 
any  other  cause  not  attributable  to  the  laches  of  the  parties  but  within  the 
control  of  the  court,  the  judgment  may  be  entered  retrospectively  as  of  a  time 
when  it  should  or  might  have  been  entered.  It  is  the  duty  of  a  court  to 
enter  its  judgment  nunc  pro  tunc  when  justice  to  the  parties  can  only  be  done 
in  that  way.  —  Mitchell  v.  Overman,  U.  S.  Sup.  Ct,  Am.  L.  Reg.,  Sep- 
tember, 1881. 

—  Bill  for  review  —  Fraud  —  A  negations  —  Former  decree  —  Injunction  — 
DepHvation  of  defence.  —  A  bill  for  relief  on  the  ground  of  fraud  must  be 

specific.  This  rule  applies  to  a  bill  seeking  to  set  aside  a  judgment  or  decree  on 
tne  ground  of  fraud ;  and  it  is  necessary,  in  such  a  bill,  to  charge  the  intent 
to  deceive,  either  by  express  averment  or  by  such  words  as  necessarily  imply 
such  intent    An  injunction  in  the  fii*st  instance  cannot  be  granted  upon  aile- 
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StionB  cbareing  fraud  upon  information  and  beliefl  It  is  necessary  that  the 
tud  shoulabe  made  to  appear  by  positive  averments  founded  on  com- 
plainant's knowledge  or  that  of  some  person  cognizant  of  the  facts.  A  bill 
to  set  aside  a  former  decree  between  tne  same  parties  upon  the  same  sub- 
ject-matter, on  the  ground  that  the  complainant  did  not  discover  facts  con- 
stituting a  defence  in  time  to  set  them  up,  will  not  be  entertained  unless  by 
some  wrong  act  of  the  successful  party  his  adversary''  was  deprived  of  the 
right  fully  to  present  his  case.  —  Brooks  v.  O'Hara,  U.  S.  Cir.  Ct.  Dist  Iowa, 
Rep.,  September  21,  1881. 

Pbefxrknck.  —  See  Sale. 

Principal  aitd  Agent. — Liability  of  agent  aigtiing  bond  for  prineipal. — 
Where  one  acts  as  agent  in  the  execution  of  an  instrument  unc^  seal,  and 
does  not  mean  to  bind  himself  personallv,  he  must  execute  it  V  the  name 
of  his  principal  and  state  the  name  of  the  principal,  onlvi  in  the  body  of 
the  instrument;  and  therefore  a  bond  signed  by  L.  [seal]  for  C,  imposed  a 
personal  liability  on  L.  —  Bryson  v.  Lucas,  Sup.  Ct  N.  C,  Alb.  L.  J.,  Sep- 
tember 10,  1881 ;  Rep.,  September  28,  1881 ;  Am.  L.  Rec,  October,  1881. 

Agency — Collection  of  debt.  —  A  "travelling  salesman"  may  make  a 
contract  by  which  the  payment  for  the  eoods  may  be  made  to  him  at  some 
future  time.  If  his  principals  desire  that  the  payment  shall  be  made  to 
them  directly,  they  must  give  clear  notice  thereof.  —  Putnam  v.  Moore,  Sup. 
Ct  Vt,  Rep.,  October  26,  1881. 

Pbincipal  and  Surety.  —  Right  of  surety  to  reimbursement  for  moneys 
paid —  Complaint  —  Sujficiency  of  —  A  surety  paying  the  debt  of  his  prin- 
cipal, after  default  ot  the  latter,  may  maintain  an  action  against  him 
for  reimbursement;  and  it  is  no  objection  to  a  recovery  in  such  action  that 
such  payment  is  made  upon  a  judgment  recovered  by  the  creditor  against 
them  both,  and  that  the  surety,  by  reason  of  such  payment,  is  entitled  to 
the  benefit  of  the  judgment  against  the  principal,  and  may  enforce  it 
against  him  by  execution.  —  Kimmel  v.  Lowe,  Sup.  Ct  Minn.,  N.  W.,  Rep., 
September  24,  1881. 

See  Limitations. 

Railroad.  —  Oranl  by  board  of  public  works  —  Navigable  canal,  —  The  board 
of  public  works  of  the  State  is  not  authorized  by  law  to  grant  to  a  railroad 
corporation  the  right  to  lay  its  track  and  to  maintain  and  operate  a  rail- 
road, on  and  along  the  berme-bank  of  a  navigable  canal  belon^ng  to  the 
State.  —  The  State  v.  Cincinnati  Central  R.  Co.,  Sup.  Ct  Ohio,  Am.  L. 
Roc,  October,  1881. 

■  Sidings  —  Right  of  construction  of  through  private  property  ^  Right  to 
build  sidings  or  branches  incidental  to  the  grant  of  a  raitroaa — Right  to 
build  sidings  to  mining  and  manufacturing  establishments  along  route  of 
a  railroad.  —  The  grant  of  a  rieht  to  construct  a  railroad  carries  with  it  the 
right  to  construct  all  works  and  appendages  usual  in  the  convenient  opera- 
tion of  a  railroad.  Sidings  are  among  such  works.  The  right  of  running 
sidings  to  private  establishments,  and  of  taking  the  necessary  land  for  the 
purpose,  is  clearly  within  the  constitutional  power  of  the  Legislature  to 
cooler,  because  the  public  interest  is  thereby  subserved  by  reason  of  the 
increased  facilities  afforded  for  developing  tne  resources  of  the  State  and 
promoting  the  general  wealth  and  prosperity  of  the  community.  —  Getz's 
Appeal,  Sup.  Ct  Pa.,  W.  N.  C,  October  20, 1881. 

—  Railroad  mortgage  —  Construction  —  Whether  county  bonds  included  — 
Power  of  receiver.  —  The  mortgage  conveyed  ''all  the  present  and  in  future 
to  be  acquired  property  of^  or  in  any  manner  pertaining  to,  the  Linneus 
Branch,"  followed  by  a  detailed  description  of  the  diffSerent  kinds  of  property 
which  were  embraced  in  the  general  words  quoted.  Held,  that  the  explan- 
atory words  indicate  that  the  mortgage  was  not  intended  to  embrace  every 
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conceivable  pos-^ession  and  right  belonging  to  the  railway  company,  bat 
only  the  roads  and  its  adjuncts ;  and  county  bonds  to  be  issued  in  aid  of  the 
road  were  not  included.  The  court  is  of  opinion  that  under  the  order 
appointing  a  receiver,  the  latter  had  no  authority  to  contract  for  municipal 
aia  in  the  construction  by  him  as  such  receiver  of  the  unfinished  portion 
of  the  branch  road. — Smith,  Receiver,  v.  McCullough  et  al.,  U.  S.  Sup.Ct, 
Ch.  Leg.  N.,  November  12, 1881. 

See  COBPOBATIOVB. 

Rbcbiyeb.  —  Compenaation — Supervisory  control  —  Property  dUtribuied. — 
A  receiver  under  a  disagreement  in  the  mana^ment  of  a  corporation,  the 
business  of  which  is  continued  by  the  parties  m  interest,  the  receiver  exer- 
cising i^ipervision  only,  and  having  a  clerk  to  keep  his  accounts,  whose 
compeiMtion  is  a  charge  upon  the  corporation,  is  entitled  to  commissions 
only  on  the  value  of  the  property  actually  received  and  distributed  by  him 
personally. — In  re  Woven  Tape«Skirt  Oo.,  Ct.  App.  N.  Y.,  Rep.,  Septem- 
ber 14,  1881. 

Rbmoyal  of  Caubbs.  —  See  Fxdbbal  Coubts. 

Right  of  Way.  — How  it  must  arise  —  ImpaesahUUy  of  road — Right  of 
traveller,  —  A  ri^ht  of  way  must  spring  from  an  express  erant,  or  from  an 
implied  reservation,  or  from  a  user  for  a  length  of  time  sufficient  to  create  a 
prescription,  or  a  bar  under  the  Statute  of  Limitations,  either  of  which, it 
presumptive  evidence  of  a  grant.  The  impassability  of  a  road  gives  to  a 
party  no  right  to  an  easement  over  adjoining  land.  It  mav  confer  a  personal 
temporary  right  which  he  has,  in  common  with  the  travelling  public,  to  ps£» 
over  the  land  of  another  where  an  established  road  is  impassable.— Carey  v. 
Rae,  Sup.  CL  Cal.,  Ch.  Leg.  N.,  September  24, 1881 ;  Pac.  Coast  L.  J.,  Sep- 
tember 10.  1881 ;  Leg.  Adv.,  September  27,  1881 ;  Rep.,  October  26, 1881. 

RiPABiAN  Rights.  —  Naviaable  etreama  —  Shootina  wild  game  eontrary  to  pro- 
hibition  of  owner  of  land,  —  Under  a  statute  mailing  it  unlawful  to  shoot  at 
or  kill  wild  ducks  on  the  lands  of  another  person,  where  the  owner  has  set 
up  in  a  conspicuous  place  a  proper  notice,  prohibiting  hunting  on  the  prem- 
ises, such  hunting  is  unlawAil,  even  though  upon  the  channel  of  a  navi^ble 
river.  In  this  respect  navigable  streams  are  as  much  the  subject  of  private 
ownership  as  unnavigable  streams ;  although  navigable  streams  are  declared 
to  be  puolic  highways,  the  right  to  their  use  as  highways  is  not  abridged  by 
protecting  the  owner  of  the  fee  in  the  exclusive  right  of  killing  game 
therein.  —  The  State  v.  Shannon,  Sup.  Ct  Ohio,  Ch.  Leg.  N.,  Septemb^  17, 
1881;  Rep.,  September  28,  1881. 

Salb.  —  When  title  paaaea,  a»  between  parties  —  Partnerahipe — Sale  by  one 
partner  to  another  —  Crediior^a  hill  —  Preference  by  inaolveni  debtor.  — 
Where  the  vendor  of  a  stock  of  merchandise  puts  the  purchaser  into  posses- 
sion of  the  same,  and  then  works  a  month  thereafter  with  the  purdiaser 
under  what  is  assumed  to  be  a  part  of  a  previous  contract,  and  tne  vendor 
allows  the  purchaser  to  go  on  selling  the  goods,  this  will  be  evidence  that 
the  contract  of  sale  was  completed.  The  promise  of  one  partner  to  the 
other,  upon  a  purchase  of  the  entire  stock  of  goods,  etc,  of  the  firm,  to  pay 
the  partnership  debts,  will  not  create  any  lien  on  the  goods  sold.  A  bill  to 
set  aside  a  sale  of  a  stock  of  goods  on  the  g^und  of  a  fraudulent  preference 
in  the  sale,  cannot  be  maintained  where  no  judgment  at  law  has  been 
obtained  by  the  complainant.  An  insolvent  debtor  has  the  ri?ht  to  prefer 
one  creditor  to  the  others,  by  making  him  a  sale  of  all  his  stock  of  goods  in 
-payment  of  the  debt,  or  in  part  payment.  —  Goembel  v.  Amett,  bup.  Ct 
[11.,  Leg.  Adv..  November  8,  1881. 


fi 


Set-off.  —  See  Attobkkt  and  Clibnt;  LnoTATiONB. 
"^KTUTBS. — See  National  Banks. 
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Stockholder.  —  Liability  for  debts  of  corporation  —  Judgment  —  Insolvent 
stockholders  —  Interest,  —  In  an  action  to  enforce  the  liability  of  a  stock- 
holder for  the  debts  of  a  corporation,  a  judf2^ment  may  be  entered  against 
any  stockholder  proceeded  ajruiust,  at  any  time,  notwithstanding  that  the 
liability  of  the  other  stockholders  is  not  fixed ;  nor  that  it  is  clear  that  they 
cannot  respond  by  reason  of  insolvency.  Interest  will  not  be  added  to  the 
percenta^  chargeable  upon  a  stockholder  for  the  debts  of  an  insolvent 
corporation.  — Munger  v,  Jacobson,  Sup.  Gt.  His.,  Bep.,  September  14, 
1881. 

See  CORPOBATIOK. 

SuBBOOATioK. — See  Uusbaud  Aim  Win. 

Sttpebyisorb  or  Elections.  —  Political  parties  —  Regular  orgeuiisations.  — 
Whenever  a  question  has  arisen  in  respect  to  what  political  organization 
should  be  recognized  by  the  court  in  appointing  supervisors  as  entitled  to 
be  considered  as  the  regular  organization  of  the  political  party,  the  practice 
has  been  to  recognize  that  one  which  was  recognized  by  the  last  State  con- 
vention of  the  party.  —  In  the  Matter  of  the  Appointment  of  Supervisors, 
U.  S.  Cir.  Ct.  South.  Dist.  N.  Y.,  Rep.,  October  26,  1881;  Fed.  Rep.,  No- 
Tember  8. 1881. 

SuBETT.  —  Mismanagement  of  collaterals  by  creditor — Discharge  of  surety,  — 
Any  laches  by  a  creditor  in  the  care  or  management  of  collateral  securi- 
ties will,  if  loss  ensues  therefrom,  dischai^  a  surety  pro  tanto.  This  fol- 
lows from  the  right  of  a  surety,  when  he  pays  the  debt  of  his  principal,  to 
be  subrogated  to  the  rights  of  the  creditor  as  to  all  collaterals  held  by  him 
for  the  payment  of  the  debt.  —  Nelson  v.  Munch,  Sup.  Ot.  Minn.,  N.  W. 
Bep.,  October  16,  1881. 

—'^Suretyship — SecuriHes.  —  A.  and  B.,  being  sureties  for  C.  on  his  bond 
to  D.,  were  called  upon  for  payment;  not  being  able  to  make  payment  in 
full  they  gave  their  notes  for  the  remaining  portion  of  the  sum,  said  notes 
being  secured  by  their  bond,  with  X.  and  i,  as  sureties.  At  the  same  time 
G.  transferred  to  A.  and  B.  as  collateral  security  some  railroad  bonds  havine 
at  that  time  no  market  value.  All  the  parties  became  insolvent.  Hela, 
that  D.,  his  debt  from  C.  being'still  unpaid,  is  entitled  to  apply  the  railroad 
bonds  to  the  payment  of  the  debt  And  A.  and  B.,  thou^n  they  have  paid 
a  portion  of  tne  notes  which  they  gave  to  D.,  are  not  entitled  to  have  such 
payments  allowed  them  out  of  the  proceeds  of  the  railroad  bonds  before  D. 
IS  entitled  to  an^rthing.  The  sureties  cannot  iustly  be  reimbursed  from  the 
securities  in  their  hands  until  the  claim  of  the  principal  creditor  has  been 
paid.  —  Kelly  v,  Uerrick,  Sup.  Jud.  Ct  Mass.,  Bep.,  November  9, 1881. 

Taxation.  —  United  States  succession  tax,  —  The  repealing  clause  of  the  act  of 
1864  expressly  saved  all  tax  which  had  then  accrued.  The  estate,  therefore, 
of  a  person  dying  in  1868  is  liable  for  the  tax  imposed  in  the  act  of  1862, 
although  the  estate  did  not  pass  in  possession  and  enjoyment  to  the  legatees 
until  1876.  — United  States  v.  Townsend  et  al.,  U.  S.  Cir.  Ct  East  Dist  Pa., 
Lit  Bev.  Bee,  September  19, 1881. 

—  National  bank  shares  —  Power  of  State  to  tax  such  —  Assessment  — Ascer^ 
tainment  of  value — Restrictive  power  of  taxation.  —  Independent  of  the 
power  conrorred  by  Congress  to  tax  shares  in  national  banks,  the  State  could 
not  tax  such  shares. '  In  the  ascertainment  of  the  value  of  plaintiff's  shares 
in  a  national  bank  the  assessor  proceeded  as  follows :  He  first  ascertained  the 
aggregate  market  value  of  the  total  shares  of  the  bank,  and  deducted  from 
such  ag^egate  the  value  of  all  property  assessed  to  the  bank,  to  wit,  its 
real  estate.  The  remainder,  after  such  deduction,  was  then  divided  by  the 
total  number  of  shares,  and  thus  the  pro  rata  value  of  each  share  was  ascer- 
tained. The  plaintiff^s  shares  were  assessed  at  such  pro  rata  value :  held, 
such  mode  of  taxation  discriminated  asainst  the  holder  of  such  shares  in  that 
in  the  taxation  of  "credits,'*  declared  bjr  the  Constitution  to  be  property, 
and  in  which  other  "  money  capital "  is  invested,  the  assessor  is  to  deduct 
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therefrom  all  debts  due  bv  the  party  assessed  to  bona  fide  residents  of  the 
State.  Under  sect  6219  of  the  Kevised  Statutes  of  the  United  States,  power 
to  tax  shares  in  national  banks  is  conferred  on  the  State,  with  the  restnc^n 
that  the  taxation  shall  not  be  at  a  greater  rate  than  is  assessed  apon  any 
other  moneyed  capital.  —  Miller  v.  Heilbron,  Sup.  Ct.  Pa.,  Pac  Gout  I^  J.. 
September  24,  1881. 

United  Stales  and  State  non-taxable  bonds  —  Interest — Tkzx  on  f ran- 

ehise. — Whilst  a  State  cannot  lay  a  tax  upon  United  States  and  her  own 
non-taxable  bonds  of  a  corporation,  yet  she  may  tax  the  franchise  of  said 
corporation  and  measure  the  amount  of  tax  to  be  paid  by  the  net  esmings 
and  income  thereof,  and  the  interest  derived  from  bonds  of  the  charscter 
above  mentioned  will  be  regarded  as  a  part  of  the  income,  and  as  furnishing 
a  basis  of  taxation ;  and  where  United  States  bonds  have  been  bought  by  a 
corporation  at  a  premium  and  redeemed  by  the  Federal  authorities  at  pKsr, 
the  amount  of  the  premium  cannot  be  deducted  as  a  loss  by  the  oorpoiation 
from  its  return  of  annual  net  earnings  required  by  law. — Philadelphia  Con- 
tributorship  v.  The  Commonwealth,  Sup.  Ct  Pa.,  Rep.,  September  21, 1881. 

— ^  National  bank  shares — Liability  of  officer  paying  dividend, — Where  a 
State  law  imposes  upon  the  bank  officers  the  duty  to  retain,  out  of  dividends 
belonging  to  the  respective  shareholders,  a  sum  sufficient  to  meet  the  taxes 
assessed  upon  their  shares,  and  subjects  the  officer  who  pays  dividends  to  a 
stockholder  before  the  taxes  upon  his  shares  are  satisfied,  to  a  personal 
liability  for  such  taxes,  the  bank  holds  a  trust  relation  which  enables  it  to 
maintain  a  suit  to  protect  its  officers  in  the  exercise  of  the  duties  pertaining 
to  it  A  holder  of  shares  in  a  national  bank,  who  at  the  time  the  assessment 
was  made  had  debts  which  were  not  deducted  from  the  valuation  of  the 
bank  shares,  because  the  State  law  would  not  permit  that  to  be  done,  is 
entitled  to  an  injunction  against  the  collection  of  the  taxes  assessed  upon  his 
shares  of  bank  stock.  —  Evansville  National  Bank  v.  Britten,  U.  S.  Cir.  Ct 
Dist  Ind.,  Ch.  Leg.  N.,  October  22,  1881. 

TsLEORAFH  COMPANY.  —  See  Damaqks. 

Title.  —  Legal  title  to  real  estate  —  Unrecorded  deed  —  EstoppeL — A  party 
in  whom  is  the  legal  title  to  real  estate,  and  who  has  leased  it  to  the  Danx 
from  wliich  he  bought  it,  which  occupies  it  as  a  plaoe  of  business,  and  who 
withholds  his  deeds  and  leases  from  record  until  the  day  before  the  failure 
of  the  bank,  does  not,  in  consequence  of  that  fact,  in  the  absence  of  fraud 
or  laches  equivalent  to  fraud,  become  liable  to  a  correspondent  of  the  bank 
who  dealt  with  it  on  the  presuniption  that  it  owned  said  real  estate. — 
Trenton'Banking  Co.  v.  Duncan,  Ut  App.  N.  Y.,  Cent  L.  J.,  November  11, 
1881 ;  Trenton  Banking  Co.  o.  Sherman  (same  case),  Alb.  L.  J.,  November 
12,  1881. 

See  Contracts. 

Tradb-Mark.  —  Name  of  factory — Sale  of  factory,  —  When  a  trade-mark 
consists  merely  in  the  name  of  the  establishment  where  the  manufacture  is 
carried  on,  ana  becomes  attached  to  the  manufactured  article  only  as  the 
product  of  that  particular  establishment,  a  sale  of  the  establishment  will 
carry  with  it  to  the  purchaser,  by  operation  of  law,  tlie  exclusive  right  to 
use  the  name  it  had  previously  acquired,  in  connection  with  his  own  manu- 
fjicture  at  the  same  place  of  a  similar  article.  —  Pepper  o.  Labrot,  U.  & 
Cir.  Ct  Dist  Ky.,  Rep.,  September  U,  1881 ;  Cin.  L.  Bui.,  October  17,  1881 ; 
Int  Rev.  Rec,  October  81,  1881. 

Trespass.  —  See  Damages. 

Trover.  —  Ht/potheeated  bonds,  —  To  maintain  trover  the  plaintiff  n^ost  have 
a  property  m  the  chattel,  and  the  actual  possession  or  right  to  possession. 
So,  where  a  plaintiff  had  authorized  defendant  to  hypothecate  certain  bonds 
nnder  the  belief  that  defendant's  assets  were  tofficient  to  enable  him  to 
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redeem  the  bonds,  and  the  defendant  not  being  able  to  redeem,  they  were 
sold  as  collaterals,  there  was  not  such  a  right  of  property  in  the  plaintiff  as 
would  sustain  trover. —  Pierce  v.  Miller,  Sup.  Ct  JPa.,  Ch.  Leg.  N.,  October 
29,  1881. 

•Mining  property — Trover  againat   one  purchaeing  ore  from  judgment 


debtor  after  eale, —  A  purchaser  of  an  iron  mine  at  an  execution  sale,  after 
the  time  for  redemption  had  expired  and  he  had  received  his  deed,  brought 
trover  against  one  who  had  bought  of  the  jucUmient  debtor  iron  ore  which 
had  been  taken  from  the  mine  after  the  sale.  The  declaration  did  not  aver 
any  injury  to  the  freehold.  Held,  that  the  action  could  not  be  maintained. 
A  special  action  for  waste  might  be  maintained  by  the  purchaser  after  his 
title  had  become  absolute,  but  it  would  be  necessarv  to  allege  and  i>rove 
that  the  acts  complained  of  were  injurious  to  the  freehold.  There  is  no 
presumption  of  law  that  the  taking  of  ore  from  an  open  mine  is  waste  in  a 

Sarty  having  rightful  possession.  —  Ward  o.  Carp  River  Iron  Co.,  8up.  Ct. 
lich..  N.  W.  Rep.,  October  29,  1881. 

Trusts.  —  Truet  funds  —  Improving  real  estate  —  Cestui  que  trust  has  no  lien  — 
Resulting  trust.  —  Where  a  guardian  improves  his  own  estate  vdth  trust 
funds  and  afterwards  makes  an  assignment  for  benefit  of  creditors,  such 
estate  is  not  impressed  with  the  trust,  nor  in  such  a  case  have  the  beneficiaries 
any  lien  thereon.  A  resulting  trust  in  lands  must  be  created,  if  at  all,  when 
the  title  is  acquired. — Appeal  of  Cross  et  al..  Sup.  Ct  Pa.,  West  Jur., 
October,  1881. 

TftUBTXKS.  —  Contracts  with  —  Liability  of.  —  Contracts  with  executors,  trus- 
tees, or  guardians  for  improvements  to  be  made  on  the  premises  of  the  cestui 
que  trust,  impose  upon  such  executors  a  personal  liaoility  merely,  and  do 
not  bind  the  land,  unless  such  improvements  be  for  repairs,  or  they  are 
expressly  provided  for  in  the  instrument  creating  the  trust  —  Dickerson  v. 
Conniff,  Sup.  Ct  Ala.,  South.  L.  J.,  September,  1881. 

See  DiRBCTOB. 

UsURT.  —  Payment.  —  Payments  of  usurious  interest  were  made  upon  moneys 
loaned :  held,  that  the  money  paid  beyond  lawful  interest  on  account  of  a 
debt  is  in  legal  effect  a  payment  upon  the  debt  —  Loveridge  v.  Lamed,  IJ. 
S.  Oir.  Ct  South.  Dist  N.  Y.,  Rep.,  September  14,  1881. 

•  Building  associations  —  Loan  to  member.  —  A  loan  made  b^  a  member  of 

a  building  association,  according  to  the  rules  of  the  association,  where  the 
member  desiring  to  raise  money  Did  as  a  premium  a  certain  amount  on  his 
shares  is  in  the  nature  of  a  sale  of  his  shares,  and  not  usurious.  The  statute 
authorizing  the  organization  of  such  associations  is  not  unconstitutional.  — 
Holmes  et  al.  v.  Smythe,  Sup.  Ct  111.,  Ch.  Leg.  N.,  October  1,  1881. 

VxNDOR  AND  Vendxx. — Forward  contract  —  Measure  of  damages  for  breach  — 
Goods  to  be  delivered  by  instalments  —  New  contract.  —  Where  a  contract 
for  the  sale  of  chattels  to  be  delivered  in  instalments  is  broken  by  the  ven- 
dor's failure  to  deliver,  the  measure  of  damans  is  the  difference  between  the 
contract  price  and  the  market  value  of  each  instalment  at  the  time  it  should 
have  been  delivered.  Where  a  forward  contract  has  been  broken  by  the 
vendor,  and  the  vendee  makes  a  new  contract  at  a  higher  rate  with  a  third 
party,  he  cannot  recover  fh>m  the  vendor  the  difference  between  the  price 
fixed  by  the  first  and  that  fixed  by  the  second  forward  contract,  but  only  the 
difference  existing  from  time  to  time  as  each  instalment  should  have  oeen 
delivered  between  the  market  rate  and  the  first  contract  price.  —  Missouri 
Furnace  Co.  v,  Cochran,  Admrx.,  U.  S.  Cir.  Ct  West  Dist  Pa.,  Rep.,  Octo- 
ber 26,  1881. 
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BI-MONTHLY  LIST  OF  VALUABLE  ARTICLES  IN 

THE  LA  W  PERIODICALS. 

A  Paosxgutob's  Liabilitt  vob  Judicial  Error.  —  Cent  L.  J.,  October  7, 
1881. 

Bills  to  Quiet  Posssssion  and  Title.  —  Am.  L.  Reg.,  September,  1881. 

Ohallkkox  to  thx  Array.  —  Am.  L.  Rev.,  November,  1881. 

OoHTRACTS  to  Carrt  G00D8  AT  Oitnxr's  Ribk.  — West  Jar.,  October,  1881. 

OoKVXRTiBLR  Propxrtt.  —  Oent  L.  J.,  October  7, 1881 ;  October  U,  1881. 

Bjblivirt  and  Aooxptanox  of'Dxbds.  —  Oent.  L.  J.,  September  28, 1881. 

Dormant  Partners.  —  Oent  L.  J.,  November  11, 1881. 

SxEMPLART  Dauaqbs.  —  Am.  L.  Reg.,  September,  1881. 

History  or  the  Deyxlopment  or  Roman  Law  and  its  Litsratuek.  — 
Ohio  L.  J.,  October  6,  1881. 

Implied  Warranties  on  Sales.  —  Am.  L.  Rev.,  October,  1881. 

Insanity  as  a  Defenob.  —  Am.  L.  Rev.,  November,  1881. 

Interroqatories  by  the  Police. — Irish  L.  T.,  October  16, 1881. 

Judicial  Problems. Relating  to  the  Disposal  or  Insane  CRiMDrAis.— 
Orim.  L.  Mag.,  November,  1881. 

Latent  Defects  in  Goods  Sold.  —  Oent  L.  J.,  September  16, 1881. 

Leoulation  Concernino  Railroads.  —  Ky.  L.  J.,  October  and  Novembsr, 
1881. 

Liability  of  Husbands   Separated  from  their  Wives.  —  Oent  L.  J., 
October  U,  1881 ;  October  21,  1881. 

Liability  or  Servant  for  Negliqent  Injury  to  Oo-Sertant. —Irish  L. 
T.,  September  24.  1881;  October  1, 1881. 

Reissued  Patents.  —  Am.  L.  Rev.,  November,  1881. 

Rescission  of  Divibiblb  Oontraots.  — Am.  L.  Rev.,  October,  1881. 

SoLicrroRS  Charging  Lien  on  Moneys  of  Oldent.  —  Am.  L.  Rec,  October, 
1881. 

Tampering  with  the  Jury.  —  Cent  L.  J.,  September  80, 1881. 

The  Law  or  Domicile  in  Oonnection  with  the  Right  of  Suooessiov  to 
both  Personal  and  Real  Estate.  —  Aul  L.  Reg.,  November,  1881. 

The  Object  and  Value  of  the  Study  or  the  Roman  Law.  —  Am.  L. 
Rev.,  September,  1881. 

The  Slander  of  a  Person  in  sib  Calling.  —  Am.  L.  Rev.,  September, 
1881. 

Torts  or  Hospitals.  — Am.  L.  Rev.,  October,  1881. 

What  Constitutes  a  Householder?  —  Cent  L.  J.,  September  16, 1881. 
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HISTORY  JURISDICTION,  AND  PRACTICE  OF  THE 
COURT  OF  CLAIMS  OF  THE  UNITED  STATES. 

By  WILLIAM  A.  RICHARDSON,  LL.D. 

One  0/  tht  Jitdget  <if  the  Court, 

HISTORY. 

Previous  to  the  year  eighteen  hundred  and  fifty-four  the 
accumulation  of  private  claims  against  the  government  of 
the  United  States  presented  to  Congress  for  examination 
and  relief  had,  at  various  times,  engaged  this  attention  of 
Senators  and  Representatives.  It  was  seen  and  acknowl- 
edged by  them  all  that  it  was  beyond  the  power  of  Congress 
or  its  committees  to  make  a  thorough  investigation  of  those 
claims,  or  to  act  intelligently  upon  the  large  and  constantly 
increasing  number  of  petitions  introduced  at  each  session  in 
behalf  of  persons  having  claims  of  various  kinds  for  which 
they  sought  relief.  Claimants  had  gone  to  Congress,  and 
would  continue  to  go  there,  as  a  matter  of  right  secured  to 
them  by  the  first  article  of  the  amendments  to  the  Constitution 
of  the  United  States,  guaranteeing  to  the  people  the  privilege 
to  petition  the  government  for  redress  of  grievances. 

It  was  seriously  felt,  both  in  and  out  of  Congress,  that  the 
constitutional  guaranty  was  of  little  value,  and  was  sub- 
stantially violated  if  private  claimants  against  the  govern- 
ment were  allowed  merely  the  naked  right  to  have  their 
petitions  presented,  without  any  further  investigation  and 
consideration. 

To  neglect  to  hear  petitioners,  or  not  to  act  upon  their, 
complaints  when  heard,  was  practically  the  same  to  them  as 
VOL.  VII.  NO.  6  52 


782  COURT  OF  CLAIMS. 

• 

would  be  the  effect  of  a  law  expressly  abridging  the  right  of 
petition  in  direct  and  flagrant  vioUtion  of  the  Constitution. 

And  yet  such  was  the  extent  of  these  claims,  and  the  dif- 
ficulty of  reaching  the  real  facts  in  each  case,  that  few  of 
them  were  ever  acted  upon,  and  many  honest  creditors  of 
the  United  States  were  turned  away  without  a  hearing,  and 
others  were  deterred  from  presenting  their  petitions  for 
redress  by  the  difficulties  in  the  way  of  ever  reaching  a  final 
determination,  while  it  was  occasionally  found  that,  upon 
hasty  consideration  or  imperfect  ex  parte  evidence,  a  claim 
was  allowed  and  paid  which  was,  to  say  the  least,  of  doubt- 
ful validity. 

Committees  could  not  constitute  themselves  courts  for 
the  trial  of  facts.  They  had  not  the  time  to  devote  to  that 
kind  of  investigation,  to  the  interruption  or  exclusion  of 
their  duties  to  the  country  on  the  great  national  questions 
which  were  always  pending  in  Congress.  They  could  not 
effectively  examine  the  claimants'  witnesses  to  any  great 
extent  before  themselves,  and  they  were  not  sufficiently 
familiar  with  the  matters  in  controversy  to  be  able  to  pro- 
cure witnesses  for  the  government.  Claimants,  in  fact,  pre- 
sented only  ex  parte  cases,  supported  by  affidavits  and  the 
influence  of  such  friends  as  they  could  induce  to  appear 
before  the  committees  in  open  session,  or  to  see  the  mem- 
bers in  private.  No  counsel  ap^ieared  to  watch  and  defend 
the  interest  of  the  government.  Committees  were,  there- 
fore, perplexed  beyond  measure  with  this  class  of  business, 
and  most  frequently  found  it  more  convenient  and  more 
safe  not  to  act  at  all  upon  those  claims  which  called  for 
much  investigation,  especially  when  the  amounts  involved 
seemed  large.  Moreover,  when  bills  for  relief  in  merito- 
rious cases  were  reported,  few  of  them  were  acted  upon  by 
either  House,  or,  if  passed  by  one,  were  not  brought  to  a 
vote  in  the  other  House,  and  so  fell  at  the  final  adjournment, 
and  if  ever  revived,  had  to  be  begun  again  before  a  new 
Congress  and  a  new  committee,  and  so  on  year  after  year 
and  Congress  after  Congress. 

Several  plans  for  relief  were  from  time  to  time  proposed 
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by  bills,  resolutions,  or  motions,  or  were  suggested  by  Sena- 
tors and  Representatives  in  the  course  of  debate.  But  no 
measure  was  carefully  and  fully  considered  until  the  second 
session  of  the  Thirty-third  Congress,  in  the  year  eighteen 
hundred  and  fifty-four. 

On  the  6th  of  December  of  that  year  Senator  Brodhead, 
of  Pennsylvania,  in  pursuance  of  previous  notice,  asked  and 
obtained  leave  to  introduce  a  bill  establishing  a  commission 
for  the  examination  and  adjustment  of  private  claims,  which 
was  read  a  first  and  second  time  by  its  title  and  referred  to 
the  Committee  on  Claims.  This  was  a  carefully  drawn  and 
well-prepared  bill.  It  had  evidently  been  considered  by 
members  of  the  committee,  and  had  their  concurrence  be- 
fore its  introduction,  for  it  was  soon  reported  back  without 
amendment.  When  the  bill  came  up  for  discussion  in  the 
Senate,  it  soon  became  appare;it  that  the  prevailing  opinion 
of  members  was  that  something  more  was  needed  than  a 
mere  commission,  with  its  members  appointed  for  a  term  of 
years,  or  removable  at  the  pleasure  of  the  Executive.  It 
was  seen  that  there  would  be  frequent  changes  of  commis- 
sioners with  the  change  of  parties  or  the  incoming  of  new 
administrations,  and  that  with  the  constant  liability  of  re- 
moval the  independence  of  the  commissioners  would  be 
greatly  weakened  and  their  usefulness  much  impaired.  Be- 
sides, men  of  ability  and  learning  in  the  law  would  not  give 
up  their  position  and  practice  to  accept  such  semi-judicial 
offices,  subject  to  removal  at  any  time.  The  desire  expressed 
was  to  have  an  independent  and  permanent  tribunal,  which 
should  pass  upon  the  claims  made  against  the  government 
with  all  the  formalities,  safeguards,  and  judicial  learning 
which  distinguish  courts  of  justice  established  for  the  trial 
of  causes  between  individuals. 

Senator  Hunter,  of  Virginia,  suggested  some  amendments 
and  proposed  the  appointment  of  judges  with  life  tenure,  in- 
stead of  commissioners,  as  the  best  means  of  securing  that 
complete  independence  which  it  was  important  to  establish, 
and  of  obtaining  the  best  men  to  fill  the  positions.     He  said : 

"When  these  safeguards  are  provided,  I  think  we  should 
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establish  the  most  admirable  tribunal  for  doing  justice  to 
private  claimants,  and,  at  the  same  time,  for  throwing  proper 
checks  about  the  Treasury  of  the  United  States,  that  could 
be  established." 

After  this  discussion  the  bill  was  referred  on  the  iSthof 
December,  1854,  to  a  select  committee  composed  of  Senators 
Brodhead,  of  Pennsylvania,  Jones,  of  Tennessee,  Hunter, 
of  Virginia,  Clayton,  of  Delaware,  and  Clay,  of  Alabama. 
On  the  20th  of  December,  this  committee  reported  a  substi- 
tute entitled  "An  act  to  establish  a  court  for  the  investiga- 
tion of  claims  against  the  United  States."  This  bill  differed 
from  the  former  one  very  little,  except  in  the  important  fea- 
ture of  establishing  a  permanent  and  independent  court 
instead  of  a  commission.  The  bill  thus  drawn  met  the 
approval  of  the  Senate,  and  on  the  21st  of  December,  it 
passed  that  body  without  a  vote  recorded  against  it. 

The  bill  reached  the  House  of  Representatives  on  the 
24th  of  December,  and  was  referred  first  to  the  Judiciary 
Committee,  but  this  reference  was  changed,  and  it  was  sent 
to  the  Committee  on  Claims.  It  was  soon  reported  back 
with  some  amendments  which  did  not  alter  the  main  fea- 
tures of  the  bill,  and  was  passed  by  the  House  on  the  23d 
of  February,  1855,  by  a  vote  of  one  hundred  and  fifty  to 
forty-six.  Two  days  after,  February  2S'th,  the  bill  was  signed 
by  the  President  and  became  a  law. 

The  act  required  the  appointment  of  three  judges  by  the 
President,  by  and  with  the  advice  and  consent  of  the  Senate 
to  hold  their  offices  during  good  behavior.  President  Pierce 
appointed  two  of  them  on  the  3d  of  March,  and  the  other 
on  the  8th  of  May,  1855.  They  organized  on  the  nth 
of  May,  1855,  making  choice  of  Judge  Gilchrist  as  Pre- 
siding Judge,  and  immediately  entered  upon  the  discharge 
of  their  duties. 

The  magnitude  and  difficulties  of  the  business  of  the  court 
with  its  peculiar  jurisdiction  are  well  presented  in  a  report 
made  to  Congress  by  Judge  Gilchrist,  for  himself  and  his 
associates,  bearing  date  June  23,  1856,  from  which  the  fol- 
lowing extracts  are  taken :  — 
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"As  to  the  business  of  the  court,  we  are  convinced  that 
no  one  who  has  not  had  personal  experience  on  the  subject 
can  have  any  correct  idea  of  its  diversity,  its  intricacy,  its 
perplexity,  the  exhausting  labor  necessary  for  its  investiga- 
tion, or  the  large  sum  of  money  it  involves.  Until  the 
institution  of  this  court,  there  had  never  been  anything  like 
a  systematic  inquiry  into  the  modes  of  action  by  the  gov- 
ernment through  the  executive  departments,  or  the  relation 
in  regard  to  contracts  and  the  liabilities  arising  therefrom 
which  the  government  bore  to  the  citizens.  It  was  inevi- 
table, and  it  is  astonishing  that  it  should  not  have  been 
sooner  perceived  that  among  twenty-five  millions  of  people 
inhabiting  the  almost  boundless  territory  comprehended  by 
the  Union,  innumerable  questions  of  the  most  difficult  and 
delicate  nature  must  have  arisen,  delays  in  the  decision 
of  which  were  alike  discreditable  to  the  moral  sense  of  the 
people  and  the  public  faith  of  the  government,  of  which  the 
people  were  the  foundation.  It  has  been  often  asserted  and 
proved  by  the  experience  of  the  British  Parliament,  that  leg- 
islative bodies  are  unfitted,  by  the  pressure  of  great  public  in- 
terests, from  careful  judicial  investigation  into  private  rights. 
The  consequence  has  been  in  our  country  that  claims  accu- 
mulated until  their  magnitude  repressed  all  willingness  to 
investigate  them,  and  a  state  of  things  arose  which  made  it 
hopeless  almost  to  present  a  claim  against  the  United  States 
with  any  prospect  of  a  decision.  Such  was  the  condition 
•of  affairs  when  we  entered  upon  the  discharge  of  our  duties. 
Our  field  of  action  was  entirely  new.  We  had  no  prece- 
dents to  guide  us.  It  was  necessary  at  once  to  adopt  some 
system  of  rules  for  the  transaction  of  business.  The  ordi- 
nary rules  of  practice  in  courts  of  law  were  obviously  inap- 
plicable. We  were  forced  to  adopt  rules  in  advance  of  any 
experience  upon  the  subject,  conscious  that  we  should  be 
forced  often  to  modify  and  sometimes  to  abrogate  them. 
We  found  numerous  cases  involving  questions  entirely  out 
of  the  path  of  ordinary  legal  investigation,  requiring  a 
degree  of  care  and  study  rarely  necessary  in  courts  of 
Justice.     Cases  of  contracts,  intricate  in  their  details,  im- 
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perfectly  defined  by  the  evidence,  reducible  with  difficulty 
to  any  legal  principles,  and  enormous  in  amount,  met  us 
at  the  threshold.  Cases  involving  the  proper  construction 
of  treaties,  important  questions  of  public  law,  and  that  most 
difficult  and  delicate  of  all  questions,  the  responsibility  of 
the  United  States  to  their  citizens,  were  laid  before  us. 
The  construction  of  acts  of  Congress,  the  legitimate  powers 
of  the  executive  departments,  the  duties  and  liabilities  of 
government  officers,  the  constitutional  powers  of  the  general 
government,  the  duties  of  neutral  nations,  and  questions 
arising  out  of  a  state  of  war,  were  all,  directly  or  inciden- 
tally, to  be  inquired  into.  It  cannot  be  presumed  that,  with 
a  due  regard  to  our  own  reputation  or  to  our  official  oaths, 
we  were  disposed  to  pass  lightly  upon  questions  of  such 
momentous  importance.  Our  object  has  been  to  give  each 
case  such  a  degree  of  care  and  patient  attention  as  would 
enable  us  to  use  it  as  a  pi^ecedent  in  subsequent  cases  of  a 
like  character.  Our  desire  has  been,  not  to  get  rid  of  the 
cases,  but  to  decide  them ;  and  in  order  to  do  that  they 
must  be  carefully  examined.'* 

The  original  act  provided  that  at  the  commencement  of 
each  session  of  Congress,  and  at  the  commencement  of  each 
month  during  the  session,  the  court  should  report  the  cases 
upon  which  they  should  have  finally  acted,  stating  in  each 
the  material  facts  which  they  found  established  by  the  evi» 
dence,  with  their  opinion  in  the  case,  and  the  reasons  upon 
which  such  opinion  was  founded,  and  the  opinion  of  any 
judge  who  should  dissent  from  the  majority.     It  also  directed 
the  court  to  prepare  a  bill  or  bills  in  those  cases  which  re- 
ceived the  favorable  decision  thereof   in  such  form  as,  if 
enacted,  would  carry  the  same  into  effect.     These  provisions 
might  perhaps  have  accomplished  the  desired  result,  and 
have  proved  satisfactory,  had  they  not  been  accompanied 
with  others  which  delayed  and  embarrassed  the  proceedings 
thereon  in  Congress,  and,  to  a  large  extent,  actually  pre- 
vented any  final  action  whatever.     It  required  the  court  to 
transmit,  with  the  reports,  the  briefs  of  the  solicitor  for  the 
government  and  of  the  claimant,  and  the  testimony  in  each 
^se. 
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The  claims  reported  upon  adversely  were,  by  the  terms  of 
the  actp  to  be  placed  on  the  calendar ;  and  all  reports  and 
bills  from  the  court  were  to  be  continued  from  session  to 
session,  and  from  Congress  to  Congress,  until  finally  acted 
upon.  But  claims  reported  favorably  upon,  and  the  accom- 
panying bills,  were  not  required  to  be  placed  upon  the 
calendar.  At  the  very  outset,  when  the  first  report  came 
in,  the  question  arose  as  to  what  was  to  be  done  with  the 
favorable  reports  and  bills.  It  was  decided  to  refer  them  to 
the  Committee  on  Claims,  and  that  course  was  ever  after 
followed  while  the  system  of  reporting  to  Congress  con- 
tinued. 

The  Committee  on  Claims  finding  a  mass  of  evidence, 
with  the  briefs  in  each  case  referred  to  them,  very  naturally 
felt  that  it  was  their  duty  to  go  carefully  over  the  whole 
matter,  to  read  all  the  evidence,  and  examine  the  briefs  of 
the  claimant  and  of  the  solicitor  for  the  government.  Claim- 
ants were  uneasy  and  pressing,  and  the  troubles  and  perplex- 
ities of  the  members  of  the  committee  were  numerous.  To 
hear  the  cases  anew,  or  to  examine  all  the  papers  in  each 
case  and  submit  the  questions  which  were  raised  on  the  facts 
and  the  law  to  the  decision  of  the  committee,  would  require 
more  time  and  labor  of  the  members  than  it  was  possible  to 
devote  to  such  duty.  If  the  work  which  the  court  had  done 
was  thus  to  be  all  gone  over  again  in  committee,  little  was 
gained  by  reference  to  the  court  at  all.  In  fact  it  was  a 
positive  loss  and  injury  to  the  claimants,  because  they  were 
forced  to  try  their  cases  twice,  while  neither  Congress  nor 
claimants  obtained  relief.  Favorable  reports  were  often  not 
concurred  in  or  not  acted  upon  at  all,  and  were  finally  lost 
altogether.  « 

This  was  not  what  the'  friends  of  the  act  establishing  the 
court  intended,  nor  what  they  hoped  and  expected  to  accom- 
plish. In  discussing  the  original  bill  in  the  Senate  in  Decem- 
ber, 1854,  Senator  Hunter,  of  Virginia,  had  said :  "  I  take  it 
for  granted  that  there  would  scarcely  be  a  case  in  which  Con- 
gress would  not  concur  in  the  decision  of  a  court  thus  estab- 
lished."    It  was  no  doubt  supposed,  as  was  said  at  a  later 


788  COURT   OF   CLAIMS. 

date  by  a  member  of  the  House  from  Pennsylvania,  that 
the  bills  reported  by  the  court  would  be  read  over  by  the 
committee  simply  to  see  "  whether  there  was  anything  con- 
tained in  them  which  might  be  considered  as  trenching  on 
the  privileges  or  rights  of  the  House,  and  if  there  were  not, 
that  they  might  be  reported  back  for  the  House  to  act  on 
them." 

It  was  not  foreseen  that  the  committee  would  feel  reluctant 
to  take  the  responsibility  of  reporting  back  the  bills  without 
examination  of  the  evidence  upon  which  they  were  founded, 
evidence  which  the  law  required  should  be  submitted  to 
Congress,  and  which  had  been  referred  to  them  by  vote  of 
the  House.  Such  was  the  inevitable  consequence  of  la3ring 
the  whole  record  in  each  case  before  Congress,  and  it  defeated 
one  great  object  of  the  act  establishing  the  court,  that  of 
relieving  Congress  from  the  consideration  of  private  claims 
upon  the  evidence.  When  this  became  apparent  from  actual 
experience,  Congress,  ever  ready  as  it  has  been  to  sustain 
and  increase  the  usefulness  of  the  court,  made  important  and 
radical  changes  and  improvements  in  the  organic  act. 

On  the  3rd  of  March,  1863,  an  amendatory  act  was  passed 
of  which  the  most  material  alterations  were  these :  — 

Two  additional  judges  were  added  to  the  court,  making 
the  number  five.  An  appeal  was  allowed  to  the  Supreme 
Court  by  either  party  where  the  amount  should  exceed 
113,000,  and  by  the  defendants  in  other  cases.  Every  judg- 
ment was  to  be  paid  "  out  of  any  general  appropriation  made 
by  law  for  the  payment  and  satisfaction  of  private  claims,  on 
presentation  to  the  Secretary  of  the  Treasury  of  a  copy  of 
said  judgment,  certified  by  the  clerk  of  the  Court  of  Claims, 
and  signed  by  the  chief  justice,  or  in  his  absence  by  the.pre- 
siding  judge."  Interest  was  to  be  allowed  upon  judgments 
in  certain  cases  in  favor  of  claimants,  when  on  appeal  to  the 
Supreme  Court  the  same  should  be  affirmed.  The  former 
requirement  that  the  court  should  send  to  Congress  the 
records,  evidence,  judgments,  and  bills  was  done  away  with. 

These  provisions  still  stand  as  the  existing  law. 

Some  other  amendments  were  made  by  the  act  relating 
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to  jurisdiction,  which  we  shall  refer  to  hereafter,  and  others 
in  relation  to  details  of  less  consequence. 

The  last  section  of  the  act  led  to  some  difficulty.  It  pro- 
vided that  no  money  should  be  paid  out  of  the  Treasury  for 
any  claim  passed  upon  by  the  court  till  after  an  appropria- 
tion therefor  should  be  estimated  for  by  the  Secretary  of 
the  Treasury.  The  Supreme  Court  held  that  this  authority 
given  to  the  head  of  an  executive  department,  by  necessary 
implication,  to  revise  the  decision  of  the  Court  of  Claims 
requiring  the  payment  of  money,  denied  to  it  the  judicial 
power  from  the  exercise  of  which  appeals  could  be  taken  to 
that  court,  and  they  refused  to  take  jurisdiction  of  any 
appeals  from  the  Court  of  Claims.  When  that  decision  was 
promulgated.  Congress,  in  March,  1866,  repealed  the  section 
referred  to,  and  the  Supreme  Court  has  ever  since  enter- 
tained jurisdiction  of  such  appeals. 

From  that  time  the  business  of  the  court  has  gone  on 
smoothly,  with  no  other  difficulties  than  those  incident  to 
the  trial  and  investigation  of  cases  of  such  magnitude,  in- 
volving such  intricate  and  peculiar  questions  as  do  those 
which  come  before  this  court. 

Since  the  organization  of  the  court  to  December  31,  1881, 
the  whole  number  of  cases  against  the  United  States  has 
been  12,815  ;  besides  342  against  the  District  of  Columbia. 
This  large  number  of  claims  has  been  withdrawn  from  Con- 
gress, and  has  been  judicially  disposed  of.  To  that  extent, 
therefore,  the  legislative  branch  of  the  government  has 
obtained  relief  from  what  are  really  and  properly  judicial 
duties. 

There  are  still  numerous  claims  pressing  upon  Congress 
wherein  the  petitioners  appeal  for  special  relief,  which  the 
strict  rules  of  law  cannot  afford  them.  Claims  of  this  class 
are  increasing,  and  are  a  source  of  much  embarrassment  to 
both  Senators  and  Representatives.  It  is  uncertainty  as 
to  the  real  facts  that  gives  rise  to  most  of  the  difficulty. 
These,  Congress,  by  its  committees,  cannot  investigate  and 
ascertain  as  they  are  proved  and  established  in  courts  of 
justice.     It  may  and  probably  will  soon  become  necessary. 
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if  it  has  not  already  become  so,  to  send  such  cases  to  the 
Court  of  Claims  for  findings  of  fact  to  be  submitted  to  Con- 
gress for  its  determination  as  to  the  law  or  the  relief  which 
should  be  applied  to  them.  With  the  facts  judicially  deter- 
mined. Congress  would  be  able  to  act  intelligently,  safely, 
and  readily  upon  the  cases  presented. 

By  the  act  of  June  25,  1868,  it  was  made  the  duty  of  the 
clerk  to  transmit  to  Congress,  at  the  commencement  of  every 
December  session,  a  full  and  complete  statement  of  all  the 
judgments  rendered  by  ihe  court  for  the  previous  year, 
stating  the  amount  thereof  and  the  parties  in  whose  favor 
rendered,  together  with  a  brief  synopsis  of  the  nature  of  the 
claims  upon  which  the  judgments  were  rendered.  This  was 
merely  for  the  information  of  Congress.  From  these  returns 
by  the  clerk  the  following  table  has  been  compiled,  and  it 
indicates  the  magnitude  of  the  claims  which  the  court  has 
been  called  upon  to  investigate  since  December  i,  1867. 
As  no  such  returns  were  made  previous  to  that  date,  the 
amount  of  business  transacted  in  the  earlier  years  cannot 
be  ascertained  without  considerable  investigation,  but  it  was 
no  doubt  about  the  same  in  proportion  to  that  of  subse- 
quent years :  — 
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This  table  includes  only  the  amounts  claimed  and  allowed 
in  cases  where  judgments  payable  in  money  were  the  objects 
of  the  suits.     It  does  not  embrace  those  actions  in  which 
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other  remedies  were  prayed  for,  —  such  as  the  cases* of 
Hale,  Rector,  and  others  v.  United  States,  in  which  the 
parties  claimed  the  whole  of  the  Hot  Springs  Reservation 
in  Arkansas.  The  title  to  the  Hot  Springs  had  been  in 
controversy  and  litigation  for  fifty  years.  It  had  been  before 
the  Supreme  Court  several  times  without  reaching  a  result. 
There  were  five  adverse  parties,  each  claiming  the  property 
as  against  each  other,  while  the  United  States  asserted  title 
to  the  whole  as  remaining  in  the  government.  The  claim- 
ants had  also  been  to  Congress,  and  the  general  land  office 
had  been  besieged  by  them  and  their  attorneys.  In  1870 
Congress  passed  the  Hot  Springs  Act,  empowering  the 
Court  of  Claims  to  sit  as  a  court  of  equity  and  adjudicate 
the  alleged  titles,  both  as  between  the  government  and  the 
claimants,  and  between  the  adverse  claimants  themselves. 
After  a  long  trial  and  laborious  investigatipn,  the  Court 
of  Claims  disposed  of  all  the  litigants  by  a  single  decree, 
aad  the  Supreme  Court  affirmed  the  judgment.  The  value 
of  the  property  involved  in  this  controversy  was  reputed  to 
be  more  than  six  million  dollars. 

By  the  act  of  March  17,  1866,  the  clerk  was  required  to 
transmit  a  copy  of  the  decisions  of  the  court  to  the  heads 
of  departments ;  to  the  solicitor,  comptrollers,  and  auditors 
of  the  Treasury ;  to  the  commissioners  of  the  General  Land 
Office,  and  of  Indian  Affairs ;  to  the  chiefs  of  bureaus,  and 
to  other  officers  charged  with  adjusting  claims  against  the 
United  States,  in  order  that  the  executive  officers  of  the 
government  might  have  the  benefit  of  the  judicial  opinions 
and  decisions  of  the  court  as  precedents  to  guide  them  in 
other  like  cases. 

To  carry  into  effect  this  provision  in  the  manner  most 
useful  to  those  officers,  and  at  the  same  time  to  afford 
persons  dealing  with  the  government,  and  others  interested, 
the  means  of  ascertaining  the  rules  of  law  applicable  to 
*  contracts  and  obligations  created  by  statute  or  otherwise  on 
the  part  of  the  United  States,  and  to  present  to  Congress 
and  the  public  the  whole  business  and  operations  of  the 
court  whenever  they  should  be  sought  for.  Judge  Nott,  in 
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connection  with  the  clerk,  commenced  in  the  year  1867  the 
regular  publication  of  reports,  under  the  title  of  "Court 
of  Claims  Reports."  This  publication  has  ever  since  been 
continued  annually,  until  now  the  series  number  sixteen  vol- 
umes. Although  published  by  government,  these  reports 
are  also  kept  for  sale  by  Mr.  William  H.  Morrison,  the  law 
bookseller  of  Washington,  so  that  they  may  be  had  by  per- 
sons interested  who  are  not  among  the  public  officers  to 
whom  they  are  distributed  by  law. 

Congress  has  always  made  ample  provisions  for  the  neces- 
sities and  convenience  of  the  court,  and  of  parties  having 
business  with  it.  The  organic  act  made  it  the  duty  of  the 
Speaker  of  the  House  of  Representatives  to  appropriate  such 
rooms  in  the  Capitol  at  Washington  for  the  use  of  the  court 
as  might  be  necessary  for  its  accommodation,  unless  it  should 
appear  to  the  Speaker  that  such  rooms  could  not  be  appro- 
priated without  interfering  with  the  business  of  Congress; 
and  in  that  event  the  court  was  authorized  to  procure  in  the 
city  of  Washington  such  rooms  as  might  be  necessary  for 
the  convenient  transaction  of  its  business. 

In  July,  1855,  the  court  occupied  the  then  Supreme  Court 
room,  now  used  for  the  Law  Library  of  Congress,  and  re- 
mained there  until  the  Supreme  Court  assembled  in  the 
autumn  of  that  year,  when  it  moved  into  the  three  rooms  in 
the  western  projection  of  the  main  building  of  the  Capitol. 
Thence  it  went  into  the  six  rooms  in  the  west  front  of  the 
basement  of  the  north  wing  of  the  Capitol,  then  building, 
the  roof  not  then  having  been  put  on.  It  was  not  until 
March  2,  1859,  that  any  formal  assignment,  as  contemplated 
by  the  act  of  Congress,  was  made,  the  unfinished  condition 
of  the  work  on  the  Capitol  extension,  then  going  on,  having 
delayed  it.  On  that  day  James  L.  Orr,  of  South  Carolina, 
Speaker  of  the  House  of  Representatives,  assigned  to  the 
court  the  rooms  numbered  39,  40,  41,  42,  43,  44,  45,  46,  47, 
48,  49,  and  50  in  the  basement  of  the  western  projection  of 
the  main  building.  These  twelve  rooms  thus  assigned 
were  six  front  and  six  inner  rooms.  Two  of  those  in  front 
were  made  into  one  for  a  court-room,  and  it  was  occupied 
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for  that  purpose  until  June,  1879.  The  wants  of  Congress 
for  more  room  and  greater  convenience  for  committees  hav- 
ing become  apparent,  the  court  surrendered  at  different 
times  two  of  its  front  and  two  of  its  inner  rooms.  But  in 
course  of  time  more  room  was  required  to  meet  the  in- 
creased and  increasing  necessities  of  Congress,  and  a  pro- 
vision was  inserted  in  an  act  of  July  .1,  1879,  niaking  an 
appropriation  for  suitable  and  necessary  rooms  for  the  use 
and  accommodation  of  the  Court  of  Claims,  which  the  Sec- 
retary of  the  Interior  was  authorized  and  directed  to  procure, 
and  for  arranging  and  furnishing  as  committee  rooms  for  the 
use  of  the  Senate  and  House  the  rooms  in  the  Capitol  occu- 
pied by  the  court. 

In  pursuance  of  this  direction,  the  Secretary  of  the  Inte- 
rior provided  the  whole  ground  floor  of  the  building  on  Penn- 
sylvania Avenue,  opposite  the  north  front  of  the  Treasury, 
all  the  upper  stories  having  long  been  occupied  by  the  De- 
partment of  Justice.  The  premises  are  admirably  adapted 
for  the  convenience  of  the  court.  There  are  six  rooms, 
three  on  each  side  of  the  centre  wall.  On  one  side  is  a  room 
for  attorneys,  a  large  court-room,  and  the  chambers  of  the 
court,  or  room  for  hearing  motions  and  doing  other  chamber 
business.  On  the  other  side  of  the  partition  is  the  spacious 
clerk's  office,  in  the  rear  the  conference-room  of  the  judges, 
and  an  intermediate  room  with  safes  for  the  preservation  of 
the  most  important  and  valuable  papers.  These  rooms  were 
taken  possession  of  by  the  court  in  November,  1879. 

The  court  has  an  excellent  library  of  law-books,  which 
have  been  collected  from  time  to  time  since  its  organization, 
and  for  the  increase  of  which  Congress  appropriated  ;$2,500 
in  June,  1880.  Besides,  the  judges  and  attorneys  practising 
in  the  court  have  the  benefit  of  the  library  of  the  Depart- 
ment of  Justice,  in  the  upper  story  of  the  same  building. 

The  names  of  the  judges  who  have  been  appointed  and 
held  office  are  as  follows :  — 

John  J.  Gilchrist,  of  New  Hampshire ;  appointed  March 
3»  1855  ;  died  April,  1858.  At  the  time  of  his  appointment 
he  was  holding  the  highest  judicial  office  in  his  State  by  a 
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tenure  of  good  behavior — that  of  Chief  Justice  of  the  Su- 
perior Court  —  and  resigned  it  to  accept  this  position,  ten- 
dered him  by  President  Pierce. 

Isaac  Blackford,  of  Indiana ;  appointed  March  3,  1855; 
died  December  31,  1859.  He  had  been  a  judge  of  the 
Supreme  Court  of  Indiana  for  more  than  thirty-five  years. 

George  P.  Scarburgh,  of  Virginia;  appointed  May  8, 
1855  ;  resigned  April,  1861.  He  was  a  lawyer  of  eminence 
in  his  State. 

Edward  G.  Loring,  of  Massachusetts;  appointed  May 
6,  1858;  resigned  in  December,  1877,  having  passed  the  age 
of  seventy  years.  Previous  to  his  appointment  he  had  been 
a  judge  in  his  State  for  many  years. 

James  Hughes,  of  Indiana;  appointed  January  20,  i860, 
and  resigned  in  February,  1865.  He  had  been  a  circuit 
judge  in  his  State,  professor  of  law  in  the  University  of  In- 
diana, and  a  member  of  Congress. 

Joseph  Casey,  of  Pennsylvania ;  appointed  a  judge  of  the 
court,  May  23,  1861,  and  on  the  reorganization  of  the  court 
by  which  the  number  of  the  judges  was  increased  to  five, 
one  of  whom  was  to  be  the  chief  justice,  he  was  appointed 
the  first  Chief  Justice  of  the  court,  March  13,  1863.  Re* 
signed  in  November,  1870.  He  had  been  reporter  of  the 
Supreme  Court  of  his  State,  and  a  member  of  Congress. 

David  Wilmot,  of  Pennsylvania;  appointed  March  7, 
1863,  and  died  in  oflfice,  March,  1868.  He  had  been  a  State 
judge,  and  was  for  some  time  a  Representative  in  Congress 
and  a  Senator  of  the  United  States. 

Ebenezer  Peck,  of  Illinois;  appointed  March  10,  1863, 
and  having  passed  the  age  of  seventy  years,  he  resigned  in 
1878.  At  the  time  of  his  appointment  he  was  reporter  of 
the  Supreme  Court  of  Illinois,  and  had  held  that  position 
for  sixteen  years. 

Charles  C.  Nott,  of  New  York ;  appointed  February  22, 
1865.  He  had  been  engaged  in  the  active  practice  of  the 
law  in  the  city  of  New  York,  where  he  was  for  several  years 
Commissioner  of  Loans.  Author  of  the  standard  work  on 
Mechanics'  Liens. 
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Samuel  Milligan,  of  Tennessee ;  appointed  July  25,  1868, 
and  died  in  office  in  April,  1874.  He  was  a  judge  of  the 
Supreme  Court  of  Tennessee  when  called  to  this  bench, 
and  had  previously  been  appointed  by  President  Lincoln 
a  judge  of  the  United  States  Court  for  the  Territory  of 
Nebraska. 

Charles  D.  Drake,  of  Missouri ;  appointed  Chief  Jus- 
tice December  12,  1870,  while  representing  the  State  of 
Missouri  in  the  Senate  of  the  United  States ;  which  position 
he  resigned  to  accept  the  chief  justiceship.  He  is  the 
author  of  the  well-known  standard  work  on  Attachment. 

William  A.  Richardson,  of  Massachusetts;  appointed 
June  2,  1874.  He  had  been  judge  of  probate,  and  judge  of 
probate  and  insolvency  in  that  State,  in  all  more  than  sixteen 
years ;  was  one  of  the  commissioners  who  revised  the  gen- 
eral statutes ;  one  of  the  commissioners  to  edit  the  same ; 
and  one  of  the  editors  for  more  than  twenty  years  of  the 
subsequent  annual  statutes.  At  the  time  of  his  appointment 
to  this  court  he  was  Secretary  of  the  Treasury  of  the  United 
States. 

J.  C.  Bancroft  Davis,  of  New  York ;  appointed  Decem- 
ber 14,  1877,  and  resigned  in  January,  1882.  Besides  the 
practice  of  the  law  in  New  York  City,  he  had  been  much  in 
the  service  of  the  government,  having  been  secretary  of 
legation  at  London ;  Assistant  Secretary  of  State ;  secretary 
of  the  joint  high  commission,  which  concluded  the  treaty  of 
Washington ;  agent  for  the  United  States  before  the  tribu- 
nal of  arbitration,  at  Geneva,  on  the  "Alabama  "  claims,  and 
envoy  extraordinary  and  minister  plenipotentiary  to  the 
German  Empire. 

William  H.  Hunt,  of  New  Orleans,  .who  had  long  been 
one  of  the  leaders  of  the  bar  there,  was  appointed  May  15, 
1878,  and  resigned  in  March,  1881,  on  being  appointed  Sec- 
retary of  the  Navy  in  the  cabinet  of  President  Garfield. 

Glenni  W.  Scofield,  of  Pennsylvania;  appointed  May, 
1 88 1.  He  had  been  a  judge  in  that  State,  and  many  years 
a  Representative  in  Congress,  and  at  the  time  of  his  appoint- 
ment was  Register  of  the  Treasury  of  the  United  States. 
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JURISDICTION. 

The  organic  act  of  1855  gave  to  the  court  jurisdiction  to 
hear  and  determine  ''all  claims  founded  upon  any  law  of 
Congress,  or  upon  any  regulation  of  an  executive  depart- 
ment, or  upon  any  contract,  express  or  implied,  with  the 
government  of  the  United  States,  and  all  claims  which  may 
be  referred  to  it  by  either  House  of  Congress." 

That  jurisdiction  continues  to  the  present  time,  except  as 
it  is  affected  by  a  statute  of  limitations  inserted  in  the  act  of 
March  3,  1863,  by  which  it  was  provided  that  "every  claim 
against  the  United  States,  cognizable  by  the  Court  of  Claims, 
shall  be  forever  barred  unless  the  petition  setting  forth  a 
statement  of  the  claim  be  filed  in  the  court  or  transmitted  to 
it  under  the  provisions  of  this  act  within  six  years  after  the 
claim  first  accrues ; "  saving  the  right  upon  claims  then 
already  accrued  to  file  the  petition  within  three  years  after 
the  passage  of  the  act,  and  also  the  rights  of  certain  persons 
under  disability. 

The  consequence  of  this  limitation  is  that  claimants  now 
go  to  Congress  with  their  petitions  for  redress  in  matters  of 
claims  to  which  this  exclusion  from  the  Court  of  Claims 
applies,  and  in  some  special  cases*  Congress  has  waived  the 
statute  in  their  behalf. 

The  same  act  of  1863  gave  to  the  court  jurisdiction  of 
''all  set-ofis,  counter-claims,  claiihs  for  damages,  whether 
liquidated  or  unliquidated,  or  other  demands  whatever  on 
the  part  of  the  government  against  any  person  making 
claims  against  the  government  in  said  court."  Under  this 
provision  the  United  States  have  obtained  judgment  against 
individ\ials  in  several  cases,  and  in  certain  railroad  cases 
they  have  recovered  more  than  a  million  of  dollars. 

By  the  act  of  May  9,  1866,  the  jurisdiction  was  extended 
"  to  hear  and  determine  the  claim  of  any  paymaster,  quarter- 
master, commissary  of  subsistance,  or  other  disbursing  officer 
of  the  United  States,  or  of  his  administrators  or  executors, 
for  relief  from  responsibility  on  account  of  losses,  by  cap- 
ture or  otherwise,  while  in  the  line  of  his  duty,  of  goverii- 


COURT  OF  CLAIMS.  797 

ment  funds,  vouchers,  records,  and  papers  in  his  charge,  and 
for  which  such  officer  was  and  is  held  responsible;"  with 
authority  to  enter  a  decree  for  his  relief,  to  be  certified  to 
and  allowed  by  the  accounting  officers  of  the  Treasury  as  a 
credit  whenever  the  court  *' ascertained  the  facts  of  any 
such  loss  to  have  been  without  fault  or  neglect  on  the  part 
of  any  such  officer." 

The  jurisdiction  of  the  court  was  further  extended  by  the 
act  of  June  25,  1868,  so  as  to  authorize  the  head  of  any 
executive  department,  or  the  Secretary  of  the  Treasury,  on 
the  certificate  of  any  auditor  or  comptroller,  to  transmit  to 
the  court  for  hearing  and  adjudication  any  claim  belonging 
to  one  of  the  classes  of  which  the  court  might  take  juris- 
diction, on  the  voluntary  action  of  the  claimant,  "  whenever 
the  same  involves  disputed  facts  or  controverted  ques- 
tions of  law,  where  the  amount  in  controversy  exceeds 
^3,000,  or  where  the  decision  will  affect  a  class  of  cases, 
or  furnish  a  precedent  for  the  future  action  of  any  exec- 
utive department  in  the  adjustment  of  a  class  of  cases, 
without  regard  to  the  amount  in  controversy  in  the  par- 
ticular case;  or  where  any  authority,  right,  privilege,  or 
exemption  is  claimed  or  denied  under  the  Constitution  of 
the  United  States."  It  has  been  decided  by  the  Supreme 
Court  that  the  six  years'  limitation  imposed  by  the  statute 
in  other,  cases  does  not  apply  in  this  court  to  cases  thus 
referred,  where  the  claimant  had  presented  his  claim  to  the 
department  within  six  years  after  it  had  accrued. 

Aliens  who  are  citizens  or  subjects  of  any  government 
which  accords  to  citizens  of  the  United  States  the  right  to 
prosecute  claims  against  such  government  in  its  courts,  have 
the  privilege  of  prosecuting  claims  against  the  United  States 
in  the  Court  of  Claims,  whereof  the  court,  by  reason  of  their 
subject-matter  and  character,  might  take  jurisdiction.  It 
has  been  judicially  determined  by  decisions  already  made, 
that  under  this  provision  the  right  to  sue  in  this  court  is 
accorded  to  citizens  of  Prussia,  Hanover,  Bavaria,  Switzer- 
land, the  Netherlands,  the  Hanseatic  Provinces,  the  free  city 
VOL.  Tii.  NO.  6  53 
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of  Hamburg,  Spain,  Belgium,  Italy,  and  Great  Britain,  and  it 
no  doubt  belongs  to  the  citizens  of  other  countries. 

The  jurisdiction  of  the  court  is  restricted  as  to  certain 
claims  for  or  in  respect  to  which  the  claimants  have  pending 
in  other  courts  suits  against  persons  who  at  the  time  the 
causes  of  action  occurred  were  acting,  or  professing  to  act, 
under  the  authority  of  the  United  States,  and  certain  claims 
growing  out  of  treaties. 

These  provisions  confer  the  general,  continuing,  and  per- 
manent jurisdiction  of  the  court.  They  may  be  found,  with 
their  incidental  regulations  and  details,  in  chap.  21  of  the 
Revised  Statutes  of  the  United  States.  But  Congress  has, 
from  time  to  time,  given  to  the  court  jurisdiction,  for  a 
limited  period,  in  particular  classes  of  cases,  and  has  by 
special  acts  transmitted  many  single  claims  to  the  court  for 
adjudication. 

By  the  act  of  March  12,  186*3,  entitled  "An  act  to  provide 
for  the  collection  of  abandoned  and  captured  property,  and 
for  the  prevention  of  frauds  in  insurrectionary  districts 
within  the  United  States,"  the  Secretary  of  the  Treasury 
was  authorized  to  appoint  agents  to  receive  and  collect  all 
abandoned  or  captured  property  in  any  State  or  Territory, 
or  any  portion  of  any  State  or  Territory  of  the  United 
States  designated  as  insurrectionary  against  the  lawful  gov- 
ernment of  the  United  States  by  proclamation  of  the  Presi- 
dent, of  July  I,  1862.  The  property  collected  was  required 
to  be  appropriated  to  public  use,  or  sold,  and  the  proceeds 
paid  into  the  Treasury  of  the  United  States. 

The  third  section  of  the  act  provided  that  "  any  person 
claiming  to  have  been  the  owner  of  any  such  abandoned  or 
captured  property,  may,  at  any  time  within  two  years  after 
the  suppression  of  the  rebellion,  prefer  his  claim  to  the  pro- 
ceeds thereof,  in  the  Court  of  Claims,  and  on  proof  to  the 
satisfaction  of  said  court  of  his  ownership  of  said  property, 
of  his  right  to  the  proceeds  thereof,  and  that  he  has  never 
given  aid  or  comfort  to  the  present  rebellion,  to  receive  the 
residue  of  such  proceeds,  after  the  deduction  of  any  pur- 
chase-money which  may  have  been  paid,  together  with  the 
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expense  of  transportation  and  sale  of  said  property,  and  any 
other  lawful  expenses  attending  the  disposition  thereof." 

It  was  decided  by  the  Supreme  Court  that,  in  accordance 
with  the  President's  proclamation,  the  suppression  of  the 
rebellion  must  be  recognized  as  having  taken  effect  on  the 
2d  of  April,  1866,  in  the  States  of  Virginia,  North  Carolina, 
South  Carolina,  Georgia,  Florida,  Mississippi,  Tennessee, 
Alabama,  Louisiana,  and  Arkansas,  and  on  the  20th  of  Au- 
gust, 1866,  "throughout  the  whole  of  the  United  States." 
The  right  to  file  petitions  under  this  act  therefore  expired 
on  the  20th  of  August,  1868. 

The  Supreme  Court  decided,  in  1871,  that  the  President's 
proclamation  of  December  25,  1868,  granting  "uncondition- 
ally and  without  reservation  to  all  and  every  person  who 
directly  or  indirectly  participated  in  the  late  insurrection  or 
rebellion  a  full  pardon  and  amnesty  for  the  offence  of  trea- 
son against  the  United  States,  etc.,  with  restoration  of  all 
rights,  privileges,  and  immunities  under  the  Constitution  and 
laws  which  have  been  made  in  pursuance  thereof,"  enabled 
claimants  under  this  act  to  recover  in  the  Court  of  Claims 
without  proof  that  they  never  gave  aid  or  comfort  to  the 
rebellion.  This  decision  having  been  made  after  the  time 
for  bringing  actions  allowed  by  the  act,  it  came  too  late  for 
those  who  had  previously  been  deterred  from  presenting 
their  petitions  by  reason  of  their  participation  in  the  re- 
bellion. 

Under  this  act  the  co^rt  has  disposed  of  claims  amounting 
to  more  than  thirty  million  dollars,  according  to  the  peti- 
tions. But  the  judgments  recovered  have  not  probably  ex- 
ceeded a  third  part  of  the  amount  claimed ;  and  the  fund 
arising  from  the  captured  and  abandoned  property,  which 
was  covered  into  the  Treasury  by  special  direction  of  Con- 
gress, is  not  exhausted  and  cannot  be  much  affected  by  the 
few  cases  which  remain  undisposed  of. 

By  the  act  of  June  16,  1880,  Congress  gave  to  this  court 
jurisdiction  of  certain  claims  against  the  District  of  Co- 
lumbia, limiting  parties  to  six  months  from  the  passage  of 
the  act  in  which  to  file  their  petitions.     Under  this  authority 
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342  cases  have  been  instituted,  most  of  which  the  claimants 
have  not  yet  brought  to  trial. 

In  1873,  by  special  act,  Congress  granted  jurisdiction  to 
the  Court  of  Claims  to  hear  and  determine  the  case  of  the 
city  of  Carondelet,  brought  to  recover  against  the  United 
States  the  value  of  a  tract  of  land  of  about  1,700  acres,  for- 
merly a  military  reservation,  and  near  which  had  grown  up 
the  settlement,  village,  and  city  of  Carondelet,  subsequently 
merged  in  the  city  of  St  Louis.  The  court  held  that  the 
title  was  in  the  United  States,  and  its  decision  was  affirmed 
by  the  Supreme  Court  on  appeal. 

Several  cases  have  been  referred  to  the  court  by  Congress, 
in  which  the  owners  of  vessels  claimed  damages  on  account 
of  collisions  with  vessels  of  the  navy  of  the  United  States, 
occurring,  as  alleged,  by  reason  of  the  fault  and  negligence 
of  the  naval  officers  in  command  of  the  latter. 

In  1873,  and  previously,  there  arose  a  controversy  between 
the  United  States  and  the  Pacific  Railroad  Companies,  as  to 
the  right  of  the  former  to  withhold  payment  for  freight  and 
transportation  for  the  government  until  those  companies  had 
reimbursed  the  United  States  for  interest  paid  on  the  bonds 
issued  for  the  aid  and  benefit  of  the  companies,  which  were 
made  payable  in  thirty  years ;  the  companies  claiming  that 
the  interest  paid  by  the  United  States  was  not  to  be  reim- 
bursed until  the  maturity  of  the  bonds.  There  were  some 
other  questions  also  involved. 

A  section  in  the  appropriation  act  of  March  3,  1873,  pro- 
vided that  the  Secretary  of  the  Treasury  should  withhold  all 
payments  to  said  companies,  but  giving  the  companies  the 
right  to  bring  suit  in  the  Court  of  Claims  therefor.  Actions 
were  brought,  and  were  prosecuted  and  defended  with  great 
ability;  the  attorney-general  himself  appearing  for  the  gov-  f 
ernment,  and  Mr.  Sidney  Bartlett,  of  Boston,  and  Mr.  £.  W. 
Stoughton,  of  New  York,  for  the  claimants.  In  the  first,  or 
leading  case,  judgment  was  rendered  for  the  claimants,  and 
on  appeal  to  the  Supreme  Court,  the  rulings  of  the  Court  of 
Claims  were  affirmed.  In  subsequent  case  some  changes 
were  made  by  the  Supreme  Court  in  the  method  of  comput- 
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ing  the  amount  allowed.  Judgments  were  finally  recovered 
in  the  different  cases,  amounting  in  the  aggregate  to  nearly 
two  million  dollars.  The  amount,  however,  was  not  the 
most  material  part  of  the  controversy,  the  real  question  being 
whether  or  not  the  defendants  had  a  right  to  retain  the 
amount  as  a  set-off  to  the  interest  paid. 

So,  in  1874  and  1875,  Congress  prohibited  the  payment 
of  any  money  from  the  public  Treasury  for  the  transporta- 
tion of  any  property  or  troops  of  the  United  States,  or  of 
any  officers  of  the  army  travelling  under  military  orders, 
over  any  railroad  which,  in  whole  or  in  part,  was  constructed 
by  the  aid  of  a  grant  of  public  land  on  condition  that  such 
railroad  should  be  a  public  highway  for  the  use  of  the  gov- 
ernment, free  of  toll  or  other  charge,  or  upon  any  other  con- 
ditions, for  the  use  of  such  road  for  such  transportation,  re- 
serving the  right  to  the  companies  to  bring  suit  in  the  Court 
of  Claims,  and  recovering  for  the  same,  if  found  entitled 
thereto  by  virtue  of  the  laws  in  force  prior  to  the  passage  of 
the  act  of  prohibition,  and  waiving  the  Statute  of  Limitation. 
In  pursuance  of  this  provision,  suits  were  brought,  and  the 
rights  of  the  United  States  and  of  the  railroad  companies 
under  the  land-grant  acts  were  adjudicated  and  settled, 
and  Congress  was  relieved  from  further  trouble  in  the 
matter. 

For  many  years  there  was  pending  in  Congress  a  claim  of 
the  trustees  of  Albert  G.  Sloo,  for  carrying  the  mail  between 
New  York  and  Chagres  and  New  Orleans  and  Chagres,  in 
addition  to  the  regular  service  required  under  a  contract 
made  in  1847.  "Application  was  persistently  made,"  say 
the  Supreme  Court,  "  to  Congress  for  an  equitable  allow- 
ance, but  for  some  reason  or  other  the  subject  was  always 
postponed  or  delayed,  until  finally,  on  the  14th  of  July, 
1870,  Congress  passed  an  act  ''referring  the  case  to  the 
Court  of  Claims."  The  case  involved  the  rights  of  the  par- 
ties and  the  liabilities  of  the  government,  growing  out  of 
correspondence  with  the  Postmaster-General  at  the  time  the 
service  was  performed,  and  the  amount  in  controversy  was 
more  than  a  million  dollars.    The  case  was  tried  before  four 
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judges  of  the  Court  of  Claims,  and  they  were  equally  divided 
upon  the  question  of  the  liability  of  the  United  States.  A 
pro  /orma.  judgment  was  entered  for  the  defendants,  and 
the  case  was  taken  to  the  Supreme  Court  on  appeal.  A 
majority  of  that  court  held  the  United  States  liable,  and  a 
mandate  was  issued  accordingly  and  judgment  entered 
thereon  for  the  claimants,  for  ;$  1,031, coo,  three  judges  of  the 
Supreme  Court  dissenting. 

By  the  act  of  June  19,  1878,  Congress  authorized  any 
persons  or  body  corporate,  holding  or  making  any  claim 
upon  the  balance  of  the  fund  usually  designated  and  known 
as  "  the  Chinese  indemnity  fund,"  under  the  control  of  the 
Department  of  State  of  the  United  States,  for  loss  sustained 
by  the  plunder  and  destruction,  in  the  year  1854,  of  the  bark 
"  Caldera,"  and  property  on  board  of  said  vessel,  at  any 
time  within  twelve  months  after  the  passage  of  the  act  to 
commence  proceedings  in  the  Court  of  Claims,  and  con- 
ferred jurisdiction  on  the  court  to  hear  and  determine  such 
claims  "  according  to  principles  of  justice  and  international 
law."  Suits  were  brought  and  thoroughly  and  exhaustively 
tried  by  able  counsel.  The  Court  of  Claims  gave  judgment 
for  the  claimants,  two  of  the  five  judges  dissenting.  On 
appeal,  the  judges  of  the  Supreme  Court  were  equally 
divided  in  opinion,  and  the  judgment  was  affirmed  for  that 
reason. 

In  this  connection  it  may  be  mentioned  that  another  case 
of  an  earlier  date.  La  Peyre  v.  United  States,  even  more 
singularly  divided  the  two  courts.  The  qpestion  involved 
was  the  novel  one,  whether  a  proclamation  of  the  executive 
takes  effect  from  the  day  of  its  date  or  from  the  time  of  its 
promulgation.  In  the  Court  of  Claims  the  point  was  argued 
before  four  judges,  a  reargument  was  ordered,  and  the  court 
then  stood  equally  divided,  judgment  pro  forma  being  given 
against  the  claimant.  In  the  Supreme  Court  the  point  was 
again  argued ;  a  reargument  was  likewise  ordered,  and  the 
court  then  stood  five  for  reversal  and  four  for  affirmance, 
with  one  of  the  majority  merely  concurring  in  the  judgment 

On  the  3rd  of  March,  1881,  Congress  passed  an  act  which 
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authorized  the  Court  of  Claims  to  take  jurisdiction  of  and 
try  all  questions  of  difference  arising  out  of  treaty  stipula* 
tions  with  the  Choctaw  Nation,  and  to  render  judgment 
thereon,  with  power  to  review  the  entire  question  of  differ- 
ences de  novo,  without  being  estopped  by  any  action  had  or 
award  made  by  the  Senate  of  the  United  States,  in  pursu- 
ance of  the  treaty  of  1855.  These  "questions  of  difference  " 
grew  out  of  treaties  made  in  1820,  1825,  1830,  1855,  and 
1856.  They  had  been  in  controversy  in  Congress  and  the 
departments  for  many  years,  and  involved  a  claim  of  more 
than  fifteen  millions  of  dollars.  Suit  has  been  instituted, 
and  although  the  evidence  is  not  yet  all  put  in,  the  printed 
record  of  the  case  already  covers  more  than  thirteen  hun- 
dred pages,  and  will  probably  be  extended  to  two  thousand 
pages  or  more. 

Numerous  other  important  cases,  specially  referred  to  the 
court,  might  be  cited,  but  a  sufficient  number  have  been 
mentioned  to  convey  a  correct  idea  of  its  jurisdiction,  and  to 
show  the  magnitude  and  intritacies  of  its  business  as  well  as 
the  relief  which  is  afforded  to  Congress  by  removing  such 
controversies  from  the  halls  of  legislation. 
• 

PRACTICE. 

All  cases  are  tried  in  the  Court  of  Claims  with  the  same 
formalities  as  are  cases  between  individual  litigants  in  the 
courts  of  common  law  as  to  the  admissibility  of  evidence, 
the  examination  and  cross-examination  of  witnesses,  and  the 
application  of  leg^l  principles,  and  the  rights  of  the  United 
States  and  of  claimants  are  guarded  and  protected  by  the 
established  rules  of  law  as  administered  in  other  courts. 

The  procedure  and  practice  have  been  improved  and 
simplified  by  Congressional  enactments,  and  by  the  rules 
adopted  by  the  court  from  time  to  time,  as  suggested  in  the 
course  of  its  experience  of  more  than  twenty-six  years, 
until  a  system  has  grown  up  and  become  established,  of  the 
utmost  convenience  to  parties  and  counsel,  wherever  they 
may  reside. 
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Claimants  must  file  petitions  properly  setting  out  their 
cases,  and  must  prove  their  claims  by  competent  evidence. 
But  as  the  court  is  held  at  Washington,  and  has  jurisdictioii 
of  cases  which  arise  in  distant  and  different  parts  of  the 
country,  Congress  has  provided  that  "the  testimony  shall  be 
taken  in  the  county  where  the  witness  resides,  when  the 
same  can  conveniently  be  done." 

When,  therefore,  a  claimant  has  filed  his  petition,  which  he 
may  do  by  sending  it  to  the  clerk  of  the  court  by  mail  or 
otherwise,  he  may,  at  his  leisure  and  convenience,  go  on 
taking  the  depositions  of  witnesses  whenever  and  wherever 
he  can  find  them,  first  giving  notice  to  the  attorney-general 
that  he  may  be  present  himself,  or  by  an  assistant,  to  cross- 
examine  them. 

The  court  is  authorized  by  law  to  call  upon  any  of  the 
departments  for  any  information  or  papers  it  may  deem 
necessary,  and  it  always  does  so  in  proper  cases  on  motion 
of  claimants;  and  thus  they  can  readily  obtain  whatever 
information  and  evidence  affecting  the  issues  involved  are 
contained  in  the  archives  of  the  government. 

Parties  filing  petitions,  pleadings,  and  motions,  except 
motions  for  calls  on  the  departments,  are  required  by  the 
rules  to  leave  with  the  clerk  at  the  same  time  written  notice 
thereof,  addressed  to  the  attorney  of  the  adverse  party,  with 
postage  prepaid,  and  the  clerk  is  required  to  mail  the  same, 
and  to  note  the  fact  on  the  general  docket ;  and  all  notices 
may  be  served  in  the  same  manner.  Printed  blanks  are  fur* 
nished  to  parties  for  this  purpose.  Upon  the  receipt  by  the 
clerk  of  an  answer  to  a  call  upon  a  department,  he  is 
required  also  to  notify  the  claimant's  counsel  and  attorney- 
general  of  the  fact  by  mail.  By  these  rules  attorneys  in  any 
place,  however  distant  from  Washington,  are  informed  at 
once,  and  therefore  always  know  of  every  paper  filed  in 
their  cases  without  being  obliged  to  watch  the  state  of  the 
clerk's  docket. 

When  the  claimant  has  closed  his  proof  he  may  give  notice 
to  the  attorney-general  to  that  effect,  by  an  entry  in  the 
notice  book  in  the  clerk's  office.     In  two  months  thereafter. 
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unless  the  attorney-general  asks  for  further  time,  the  claim- 
ant may  have  his  case  placed  on  the  trial  list 

Before  a  case  is  placed  on  the  trial  list,  however,  the 
claimant  must  file  in  the  clerk's  office  twenty-five  printed 
copies  of  his  brief  and  his  proposed  findings  of  fact,  and  the 
attorney-general  has  one  month  thereafter  in  which  to  file  a 
brief  and  request  for  findings  of  fact  on  his  part. 

If  counsel  live  at  a  distance  the  court  will,  on  application, 
assign  a  day  certain  for  the  hearing  of  his  case,  so  that  he 
need  not  be  detained,  as  he  may  be  in  other  courts,  awaiting 
his  turn ;  or  he  may  file  his  request  for  findings  of  fact, 
briefs,  and  argument,  by  forwarding  them  to  the  clerk  by 
aiail,  and  thus  he  may  be  relieved  from  going  to  Washington 
at  all  during  the  progress  of  the  case,  from  beginning  to  end 
of  the  proceedings. 

No  fees  or  costs  are  taxed  or  allowed  by  the  court,  and 
if  the  claimant  loses  his  case  he  is  not  subjected  to  a  bill 
of  cost.  OY  course,  parties  must  pay  for  the  taking  of  the 
depositions  which  they  themselves  require  in  establishing 
their  claims,  but  if  defeated  they  are  not  required  to  pay  for 
the  depositions  of  their  adversaries. 

The  evidence  is  printed  at  the  government  printing  office, 
and  that  and  all  other  documents  in  each  case  are  made  into 
records  for  the  use  of  the  court  and  the  parties. 

The  court  has  no  jury.  All  questions  of  law  and  of  fact 
are  submitted  to  the  five  judges,  and  each  judge  reads  over 
the  whole  record,  so  that  there  is  not  the  same  necessity 
for  oral  arguments  as  in  the  common-law  courts. 

There  is  a  provision  still  standing  in  the  Revised  Statutes, 
in  terms  applying  to  all  cases  in  the  court,  requiring  claim- 
ants to  set  forth  in  their  petitions  and  to  prove  affirmatively 
that  they  have  at  all  times  borne  true  faith  and  allegiance 
to  the  government,  and  have  not  voluntarily  aided,  abetted, 
or  g^ven  encouragement  to  rebellion.  But  since  the  deci- 
sion of  the  Supreme  Court  in  relation  to  a  similar  clause  in 
the  captured  and  abandoned  property  act,  which  has  been 
hereinbefore  referred  to,  declaring  the  constitutional  effect 
of  the  proclamation  of  general  pardon  and  amnesty  issued 
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by  the  President  in  December,  1868,  to  be  the  relief  of  ail 
persons  from  such  a  restriction  upon  their  rights,  the  prac- 
tice has  been  not  to  require  an  allegation  of  loyalty  in  the 
petition,  or  proof  of  it  at  the  trial. 

The  defence  of  all  claims  is  confided  by  law  to  the  attorney* 
general,  who  assigns  one  of  the  assistant  attorneys-general, 
with  an  adequate  number  of  assistants,  to  that  special  duty, 
under  his  own  supervision,  and  who  occasionally  makes  the 
argument  himself  in  cases  of  unusual  importance  and  mag- 
nitude. The  rights  and  interests  of  the  United  States  are 
therefore  ably  and  amply  protected.  Indeed,  in  two  partic- 
ulars the  United  States  are  greatly  favored  in  their  defences 
by  provisions  of  law  which  do  not  apply  in  any  other  courts. 
No  claimant,  nor  any  person  from  or  through  whom  any 
such  claimant  derives  his  alleged  title,  claim,  or  right,  nor 
any  person  interested  in  any  such  title,  claim,  or  right,  is  a 
competent  witness  in  supporting  the  same,  while  all  such 
persons  may  be  witnesses  to  defeat  them.  Qises  against 
the  District  of  Columbia  and  some  cases  speccilly  referred 
to  the  court  are  expressly  exempted  by  law  from  this  pro- 
vision. 

At  any  time  within  two  years  next  after  the  final  disposi- 
tion of  any  claim,  on  motion  made  in  behalf  of  the  United 
States,  the  court  may  grant  a  new  trial  and  stay  the  payment 
of  any  judgment  therein,  upon  such  evidence,  cumulative  or 
otherwise,  as  shall  satisfy  the  court  that  any  fraud,  wrong,  or 
injustice  in  the  premises  has  been  done  to  the  United  States; 
and  this  may  be  done  while  an  appeal  is  pending  in  the 
Supreme  Court,  or  after  the  judgment  has  been  affirmed  by 
that  court,  or  even  after  it  has  been  paid  at  the  Treasury. 
But  new  trials  on  motion  of  claimants  can  only  be  granted 
for  the  same  reasons  which,  by  the  rules  of  common  law  or 
chancery,  in  suits  between  individuals,  would  furnish  suffi- 
cient ground  for  new  trials ;  and  every  such  motion  must  be 
made  at  the  term  in  which  judgment  is  rendered,  and  before 
the  commencement  of  the  summer  vacation. 

Moreover,  it  is  expressly  provided  by  statute  that  any 
person  who  corruptly  practices  or  attempts  to  practice  any 
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fraud  against  the  United  States  in  the  proof,  statement, 
establishment,  or  allowance  of  any  claim,  or  any  part  of 
any  claim,  shall,  ipso  facto^  forfeit  the  same  to  the  govern- 
ment ;  and  it  is  made  the  duty  of  the  court,  in  such  cases,  to 
find  specifically  that  snch  fraud  was  practised  or  attempted, 
and  to  give  judgment  that  the  claim  is  forfeited,  and  that 
the  claimant  be  forever  barred  from  prosecuting  the  same. 

The  first  appeal  case  which  went  to  the  Supreme  Court 
was  sent  up  with  a  full  copy  of  the  whole  record,  evidence 
and  all,  just  as  all  cases  had  been  previously  reported  to 
Congress  under  the  former  law.  But  that  case  was  dismissed 
for  want  of  jurisdiction  in  that  court  to  hear  appeals  from 
the  Court  of  Claims,  by  reason  of  the  section  which  gave  a 
revisory  power  to  the  Secretary  of  the  Treasury  to  review 
its  judgments,  as  has  been  already  stated.  When  that 
section  was  repealed,  and  the  Supreme  Court  sustained  the 
appellate  jurisdiction  conferred  by  other  provisions  of  the 
act,  they  foresaw  that  with  the  whole  records  sent  up  they 
would  encounter  the  same  difficulty  which  Congress  had 
experienced  —  the  utter  impossibility  of  devoting  sufficient 
time  to  the  consideration  of  such  a  mass  of  evidence,  and 
of  undertaking  to  review  the  findings  of  fact  thereon. 
Therefore,  in  the  year  1866,  under  the  act  of  March  3,  1863, 
they  wisely  made  rules  requiring  the  Court  of  Claims  to  find 
the  facts,  and  confining  the  hearing  on  appeal  to  the  ques- 
tions of  law  raised  thereon.  These  rules,  as  subsequently 
modified,  now  stand  as  follows :  — 

"  In  all  cases  hereafter  decided  in  the  Court  of  Claims,  in 
which,  by  the  act  of  Congress,  such  appeals  are  allowable, 
they  shall  be  heard  in  the  Supreme  Court  upon  the  follow- 
ing record,  and  none  other :  — 

''  I.  A  transcript  of  the  pleadings  in  the  case,  of  the  final 
judgment  or  decree  of  the  court,  and  of  such  interlocutory 
orders,  rulings,  judgments,  and  decrees  as  may  be  necessary 
to  a  proper  review  of  the  case. 

''  2.  A  finding  by  the  Court  of  Claims  of  the  facts  in  the 
case,  established  by  the  evidence,  in  the  nature  of  a  special 
verdict,  but  not  the  evidence  establishing  them ;  and  a  sepa- 
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.rate  statement  of  the  conclusions  of  law  upon  said  facts  on 
which  the  court  founds  its  judgment  or  decree.  The  find- 
ing of  facts  and  conclusions  of  law  to  be  certified  to  this 
court  as  part  of  the  record. 

''  3.  In  all  cases  an  order  of  allowance  of  appeal  by  the 
Court  of  Claims,  or  the  chief  justice  thereof  in  vacation,  is 
essential,  and  the  limitation  of  time  for  granting  such  appeal 
shall  cease  to  run  from  the  time  an  application  is  made  for 
the  allowance  of  appeal. 

**  4.  In  all  cases  in  which  either  party  is  entitled  to  appeal 
to  the  Supreme  Court,  the  Court  of  Claims  shall  make  and 
file  their  findings  of  facts  and  their  conclusions  of  law 
therein,  in  open  court,  before  or  at  the  time  they  enter  judg- 
ment in  the  case. 

"  5.  In  every  such  case,  each  party,  at  such  time  before 
trial,  and  in  such  form  as  the  court  may  prescribe,  shall  sub- 
mit to  it  a  request  to  find  all  the  facts  which  the  party  con- 
siders proven  and  deems  material  to  the  due  presentation  of 
the  case  in  the  findings  of  fact." 

The  practice  now  is  for  the  Court  of  Claims,  after  hearing 
or  reading,  as  the  case  may  be,  the  ailments  of  counsel  on 
both  sides,  and  after  each  judge  has  thoroughly  read  over 
the  whole  record  by  himself,  and  considered  the  requests  of 
the  opposite  parties,  to  draw  up  findings  of  fact  It  is  easy 
to  see  that  the  duties  of  the  judges  in  this  respect,  and  in  com- 
ing to  an  agreement  on  each  one  of  the  facts  which  are  con- 
sidered material,  often  very  numerous,  as  well  as  in  reducing 
to  consise  written  statements  the  facts  agreed  upon  by  them, 
are  laborious,  difficult,  and  perplexing.  But  all  that  has  to 
be  done,  and  is  done.  Upon  the  findings  of  fact  thus  drawn 
up  the  court  applies  the  law,  delivers  opinions,  and  enters 
judgments  in  accordance  therewith.  The  concurrence  of 
three  judges  is  made  necessary  by  statute  to  the  rendition  of 
any  judgment. 

If  judgment  is  against  a  claimant  in  any  case  where  the 
amount  in  controversy  exceeds  1^3,000,  he  may,  within  ninety 
days  thereafter,  appeal  to  the  Supreme  Court  on  the  law.  The 
United  States  may  appeal  in  like  manner  from  any  judgment 
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adverse  to  the  government,  without  reference  to  the  amount  in 
controversy.  Before  the  passage  of  the  Revised  Statutes  the 
United  States  could  not  appeal  in  cases  involving  less  than 
t'ijooo,  unless  the  chief  justice  certified  that  the  judgment  or 
decree  would  affect  a  class  of  cases,  or  furnish  a  precedent  for 
the  future  action  of  an  executive  department  of  the  govern- 
ment in  the  adjustment  of  such  class  of  cases,  or  a  constitu- 
tional question.  But  this  restriction  on  the  right  of  appeal  by 
the  defendants  was  omitted  from  the  Revised  Statutes,  appar- 
ently by  mistake,  and  since  then  several  appeals  have  been 
taken  on  the  part  of  the  United  States  in  cases  involving 
small  amounts,  without  such  certificate,  although  probably 
they  did,  in  fact,  belong  to  a  class  of  cases  pending  in  the 
departments. 

There  are  other  provisions  in  the  law  and  the  rules  of  the 
court  in  relation  to  the  details  of  practice,  which  do  not  re- 
quire particular  mention  here. 

Printed  copies  of  the  rules,  as  well  as  of  the  laws  of  Con- 
gress relating  to  the  court,  may  be  had  by  parties  interested, 
on  application  to  the  clerk,  and  from  those  all  necessary  in- 
formation may  be  obtained  as  to  the  requirements  of  persons 
having  suits  to  bring  or  pending  therein. 

CONCLUSION. 

In  bringing  this  article  to  a  close,  the  following  remarks 
in  relation  to  the  court,  made  by  Hon.  Charles  O'Conor, 
the  well-known  and  eminent  lawyer  of  New  York,  in  an 
argument  reported  in  full  in  a  volume  recently  published  by 
Baker,  Voorhis  &  Co.,  of  New  York  City,  entitled  "  Great 
Speeches  by  Great  Lawyers,"  seem  peculiarly  appropriate : 

"  The  court  itself  if  the  first-bom  of  a  new  judicial  era. 
As  a  judicial  tribunal,  it  is  not  only  new  in  the  instance ;  it 
is  also  new  in  principle.  So  far  as  concerns  the  power  of 
courts  to  afford  redress,  it  has  heretofore  been  fundamental 
that  the  sovereign  can  do  no  wrong.  This  court  was  erected 
as  a  practical  negative  upon  that  vicious  maxim.  Hence- 
forth our  government  repudiates  the  arrogant  assumption. 
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and  consents  to  meet  at  the  bar  of  enlightened  justice  eveiy 
rightful  claimant,  how  lowly  soever  his  condition  may  be. 

"  Prior  to  the  institution  of  this  court,  all  rights  as  against 
the  nation  were  imperfect  in  the  legal  sense  of  the  term; 
every  duty  of  the  nation  was  a  duty  of  imperfect  obligation. 
There  was  no  judicial  power  capable  of  declaring  either;  no 
private  person  possessed  the  means  of  enforcing  the  one  or 
coercing  the  other.  But  effectual  progress  has  been  made 
towards  giving  form  and  method  to  the  administration  of 
justice  between  the  nation  and  the  individual.  This  court 
enables  the  latter  to  obtain  an  authoritative  recognition  of 
his  rights.  No  more  is  needed ;  for  in  no  case  can  a  State, 
after  such  a  recognition,  withhold  payment  and  yet  retain 
its  place  in  the  great  family  of  civilized  nations. 

"The  ordinary  jurisdiction  of  the  court  bears  a  strong 
resemblance  to  the  narrow  cognizance  at  common  law ;  but 
its  extraordinary  jurisdiction  over  all  claims  which  may  be 
referred  to  it  by  either  house  of  Congress,  extends  its  power 
to  the  utmost  limits  attainable  by  juridical  science  in  its  full- 
est development.  In  this  respect,  its  dignity  and  import- 
ance as  a  governmental  institution  cannot  be  too  highly 
appreciated.  As  a  means  by  which  rightful  claims  against 
the  government  may  be  readily  established,  and  those  not 
founded  in  justice  promptly  driven  from  the  portals  of  Con- 
gress, it  must  exercise  a  most  healthful  influence. 

"  But  we  are  authorized  to  look  higher  than  the  mere  con- 
venience of  suitors  and  the  dispatch  of  public  business. 
Enlightened  patriotism  will  contemplate  other  and  more 
important  consequences.  Caprice  can  no  longer  control 
Here  equity,  morality,  honor,  and  good  conscience  must  be 
practically  applied  to  the  determination  of  claims,  and  the 
actual  authority  of  these  principles  over  governmental  ac- 
tion ascertained,  declared,  and  illustrated  in  permanent  and 
abiding  forms.  As  step  by  step,  in  successive  decisions, 
you  shall  have  ascertained  the  duties  of  government  toward 
the  citizen,  fixed  their  precise  limits  upon  sound  principles, 
and  armed  the  claimant  with  means  of  securing  their  en* 
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forcement,  a  code  will  grow  up  giving  effect  to  many  rights 
not  heretofore  practically  acknowledged. 

*'  In  it  will  be  found  enshrined  for  the  admiration  of  suc- 
ceeding ages  an  honorable  portraiture  of  our  national  mor- 
ality, and  a  full  vindication  of  the  eulogium  recently  pro- 
nounced upon  our  people  by  the  highest  authority  in  the 
parent  State.  'Jurisprudence/  says  Lord  Campbell,  in  the 
Queen  v.  Millis,  'is  the  department  of  human  knowledge  to 
which  our  brothers  in  the  United  States  of  America  have 
chiefly  devoted  themselves,  and  in  which  they  have  chiefly 
excelled.' " 

Washington,  D.  C,  January,  1882. 
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LIABILITY  OF  REAL   ESTATE  FOR    THE  DEBTS 

OF  DECEASED  PERSONS. 

(lo.)  DuHis  of  Executors  and  Administrators  in  Selling. — 
The  executor  or  administrator  proceeding  to  sell  under  order 
of  the  Probate  Court  must  strictly  pursue  the  authority 
under  which  he  acts/  He  has  no  discretion  except  as  to 
the  mode  of  conducting  the  sale  so  as  to  secure  the  highest 
price ; '  he  cannot  impose  conditions  not  prescribed  in  the 
order  of  sale ;  and  if  he  does  so,  and  the  sale  is  approved, 
those  conditions  only  will  be  deemed  intended  which  are 
prescribed  in  the  order.3 

{a.)  As  to  the  Time  of  Selling. — The  sale  must  be  made 
at  the  time  appointed  by  the  court,  or  if  no  time  is  men- 
tioned in  the  order,  within  the  statutory  duration  of  the 
license/  But  if  the  sale  is  made  within  the  time,  it  will  not 
be  avoided  because  the  deed  is  delivered  subsequently.' 
If  the  administrator  is  out  of  office  at  the  time  when  the 
deed  is  demanded,  it  has  been  held  that  equity  will  relieve, 

>  Wiley  V.  White,  3  Stew.  &  P.  (Ala.)  355 ;  Lockwood  v.  StnixleTVit,  6 
Conn.  373;  Reynolds  v.  V^ilson,  15  111.  304. 
'  In  re  Lawrence,  i  Redf.  310,  32a 

3  Randolph's  Appeal,  5  Pa.  St  242,  245. 

4  Some  of  the  early  cases  are  very  strict  in  this  particular.  Thus,  it  was 
held  in  Macy  v.  Raymond,  9  Pick.  285,  that  under  the  statute  which  limits 
the  duration  of  the  license  to  one  year,  the  sale  was  void  unless  completed 
within  that  time  by  delivery  of  the  deed.  See  also  Chadboume  v.  Racklifi^ 
30  Me.  354,  359 ;  Marr  v.  Boothby,  19  Me.  150;  Mason  v.  Ham,  36  Me.  573; 
Wellman  v.  Lawrence,  15  Mass.  326,  329. 

5  Howard  v.  Moore,  2  Mich.  226,  234;  Osman  v.  Traphagen,  23  Mich. 
80,  85;  Cooper  V.  Robinson,  2  Cush.  184,  190;  Jewett  v.  Jewett,  10  Gray,  31; 
Poor  V.  Larrabee,  58  Me.  543,  549.  In  the  last-mentioned  case.  Barrows,  J., 
discountenances  the  doctrine  that  no  title  passes  by  a  deed  executed  after  the 
expiration  of  the  year  during  which  the  license  is  in  force,  where  the  estate  has 
been  regularly  put  up  at  public  vendue  and  struck  off  to  the  purchaser  within 
the  year ;  and  it  was  held  by  the  court  that  if  the  deed  was  executed  and  de- 
livered within  the  year,  it  passed  a  good  title,  although  not  acknowledged  until 
long  afterward. 
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on  the  ground  of  defective  execution  of  a  power.'  Where 
the  order  required  a  report  of  the  sale  at  the  next  term,  but 
mentioned  no  time  of  sale,  it  was  held  that  this  did  not  limit 
the  time."  If  the  authority  of  the  court  under  whose  order 
the  administrator  is  acting,  ceases,  his  authority  ceases  also, 
and  his  subsequent  acts  unBer  such  order  are  void.3  So, 
also,  where  the  law  under  which  the  court  made  the  order  is 
repealed.*^  But  the  removal  of  the  administrator  after  the 
filing  of  a  petition  for  the  sale  of  lands  to  pay  debts  is  no 
reason  for  dismissing  the  proceedings ;  they  should  be  con- 
tinued by  the  successor  as  soon  as  he  is  appointed  and 
qualified.^ 

{6.)  As  to  the  Notice  or  Advertisement  of  the  Sale.  —  In  all 
cases  of  public  sale,  —  that  is  to  say,  where  the  sale  is 
ordered  to  be  made  to  the  highest  bidder,  at  a  designated 
time  and  place,  —  it.  is  of  obvious  importance  to  bring 
together  at  such  time  and  place  the  greatest  possible 
number  of  persons  desiring  to  purchase,  in  order  that  by 
reason  of  the  competition  between  them  the  highest  price 
may  be  secured  for  the  land.  To  this  end  provision  is  made 
in  the  statutes  of  the  several  States,  requiring  publication  of 
the  time,  place,  and  terms  of  the  proposed  sale,  together  with 
a  description  of  the  property  offered.  This  is  generally 
provided  to  be  by  posting  notices  at  a  number  of  public 
places  in  the  county  or  vicinity,  or  by  publication  in  a 
newspaper  for  a  stated  length  of  time  before  the  day  of 
sale,  or  by  both.  Since  the  utmost  publicity  attainable  with 
the  means  designated  is  the  object  of  such  publication,  it 
must  be  shown  that  the  means  have  been  used  to  that  end. 
Hence,  a  publication  in  a  newspaper  printed  in  the  German 

*  Howard  v.  Moore,  supra. 

*  Bowen  v.  Bond,  80  111.  35 1,  357  et  seq,  (holding  the  sale  good,  although 
there  had  been  a  number  of  continuances  of  the  order,  and  although  the  sale 
was  finally  made  after  a  term  to  which  there  had  been  no  continuance). 

3  McLaughlin  v.  Jenny,  6  Gratt  609,  614. 

4  Perry  v.  Clarkson,  16  Ohio,  571 ;  Campau  v.  Gillett,  I  Mich.  416,  419; 
Bank  of  Hamilton  v.  Dudley,  2  Pet.  492,  523 ;  Ludlow  v.  V^ade,  5  Ohio,  494, 
501 ;  Ludlow  V.  Johnston,  3  Ohio,  553,  577. 

5  Steele  v.  Steele,  89  111.  51,  53. 
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language,  although  the  notice  itself  be  in  the  English  lan- 
guage, is  insufficient,  and  will  not  support  a  valid  sale.'  In 
Louisiana,  the  notice  of  sale  must  be  published  for  thirty 
days  in  a  daily  newspaper;*  but  publication  in  one  paper  is 
deemed  sufficient,  and  where  an  administratrix  advertised  in 
several,  she  was  allowed  credit  for  the  cost  of  advertising  in 
one  only .3  Where  the  statute  required  publication  in  one 
paper,  but  the  court  directed  publication  in  two,  it  was  held 
that  the  confirmation  by  the  court  of  the  report  of  sale  cared 
the  omission  to  comply  with  the  order,  if  the  administrator 
advertised  in  one  paper.^  The  publication  must  be  con* 
tinned  in  the  same  paper  for  the  whole  time  of  publication 
required  by  the  statute.^  The  statute  requiring  publication 
for  three  weeks  successively  is  satisfied  by  three  publica- 
tions in  a  daily  newspaper,  one  each  week,  on  regular  pub- 
lication days,  separated  by  intervals  of  one  week  each.^ 
And  where,  by  an  amendment  to  a  statute  not  repealing  the 
original,  two  periods  of  publication  are  pointed  out,  one  for 
thirty  days  and  one  for  three  weeks,  it  was  held  that  publi- 
cation for  thcee  weeks  successively  was  sufficient.^    Where 

'  Graham  v.  King,  50  Mo.  22.  This  is  a  case  of  trustee's  sale ;  bnt  the  prin- 
ciple of  the  decision  is  fully  applicable  to  sales  by  executors  and  administra' 
on,  **  When  notices  are  to  be  published  in  a  paper,"  says  Wagaer,  J.,  d^ 
livering  the  opinion,  "an  English  paper  is  always  intended,  unless  it  is 
expressed  to  be  otherwise.  The  insertion  of  an  English  advertisement  in  a 
German  paper  would  generally  give  less  publicity  to  it  than  if  it  were  published 
in  the  German  language,  as  those  among  whom  the  paper  circulates  would  not 
be  able  to  read  it  in  the  English  tongue.  And  if  it  were  pnblished  in  German, 
then  it  would  be  a  sealed  book  to  the  most  of  those  who  read  and  speak 
English." 

*  Succession  of  Curley,  18  La.  An.  728. 

3  Succession  of  Hautau,  32  La.  An.  54,  57. 

4  Sankey's  Appeal,  55  Pa.  St.  491. 

5  Townsent  v.  Tallant,  33  Cal.  45  (a  case  turning  upon  publication  of  notice 
to  the  heirs,  but  identical  in  principle  with  publication  of  notice  of  sale). 

^  Dayton  v,  Mintzer,  22  Minn.  393,  395. 

7  Frothingham  v.  March,  I  Mass.  247,  253;  Dexter  v.  Shepard,  117  Mass. 
480,  484.  Publication  of  a  sale  at  noon  of  July  loth,  from  the  nineteenth 
day  of  June  (date  of  first  insertion)  to  the  ninth  day  of  July  (date  of  last  in- 
sertion), is  a  publication  according  to  the  statute  requiring  twenty-one  days  or 
three  weeks'  notice.  The  publication  on  the  loth  of  July  was  superfluous: 
Estate  of  Osgood,  Myriek  (Prob.  Rep.),  153. 
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the  law  or  the  order  of  court  requires  notice  of  the  sale  ta 
be  posted  in  public  places,  it  must  be  shown  in  the  return  or 
report  of  the  executor  or  administrator,  that  the  places  of 
posting  were  public  places ;  it  is  not  sufficient  to  describe 
them,'  In  cities,  the  notices  should  be  posted  in  the  ward 
where  the  land  is  situated.'  Proof  of  posting  notices  may 
be  made  by  secondary  evidence,  since  the  origin&ls  must 
necessarily  be  destroyed  by  the  posting.^ 

The  notice  must  state  the  time  and  place  of  sale,  or  the 
sale  will  be  void ;  ^  but  a  misdescription  of  the  street*number 
of  a  house,  when  the  boundaries  are  correctly  given,  does 
not  render  the  notice  invalid ;  ^  nor  will  a  sale  be  set  aside 
because  the  description  of  the  premises  to  be  sold  was  not 
full,  if  it  did  not  mislead  the  bidders.^  But  where  the  ad«^ 
vertisement  does  not  fairly  include  a  tract  of  land  concern- 
ing which  there  is  doubt  or  dispute,  such  tract  will  not  be 
deemed  to  pass  by  the  sale.'  The  day  of  sale  must  be  set 
out  with  sufficient  precision  to  enable  those  who  may  wish  it, 
to  be  present  as  bidders.  A  misstatement  of  the  day,  or  the 
statement  of  an  impossible  day,  will  render  the  sale  void.^ 

{c.)  The  Appraisement  required  in  connection  with  Sales  of 
RecU  Estate. — The  statutes  of  most,  if  not  all,  of  the  States 
require  the  property  to  be  first  appraised -— generally  by 

*  It  will  not  be  presumed  that  tchool-houses  are  public  places  within  the 
meaatng  of  the  statute ;  nor  that  roads  are  public  places,  unless  this  be  shown : 
Sowards  v.  Pritchard,  37  111.  517,  521. 

*  McFeeley's  Estate,  a  Redf.  541. 

3  Brown  v.  Redwyne,  16  Ga.  67,  76. 

4  Blodgett  V.  Hitt,  29  Wis.  169,  178  et  seq.  A  Massachusetts  case  held 
that  it  was  not  necessary  to  state  the  terms  of  salt  in  the  notice  (Paine  v.  Fox, 
16  Mass.  129,  133) ;  but  it  will  be  unsafe  to  omit  such  statement,  at  least  in 
all  States  where  the  court  exercises  any  discretion  with  regard  to  the  terms  of 
sale. 

s  New  England  Hospital  v.  Sohier,  115  Mass.  50,  51. 

^  Succession  of  Wadsworth,  2  La.  An.  966. 

7  Bradford  v,  McConihay,  15  W.  Va.  732,  757. 

^  So,  where  the  notice  stated  that  the  sale  would  be  on  Friday  the  17th, 
when  Friday  was  in  fact  the  i6th,  it  was  held  that  the  sale  was  void,  although 
the  last  publication  on  the  morning  of  the  day  of  sale  stated  both  the  day  of 
the  week  and  the  day  of  the  month  correctly :  Wellman  v.  Lawrence,  15  Mass. 
326,  330. 
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three  disinterested  freeholders — before  it  can  be  legally  sold. 
Such  appraisement  is  necessary  to  guide  the  discretion  of  the 
court  in  approving  or  disapproving  the  sale,  and  as  a  means 
of  furnishing  prima  facie  evidence  of  value   in  questions 
affecting  the  liability  or  ficles  of  the  executor  or  adminis> 
trator.     The  duties  of  appraisers  are  of  high  importance,  and 
not  free' from  perplexing  difficulties.     It  may  be  conceded 
that  the  statute  requires  them  to  ascertain,  as  nearly  as  may 
be  in  their  power,  the  true  value  of  the  property  under 
their  consideration.     But  there  is  great  difference  in  the  sig* 
nificance  of  the  word  "  value."     In  one  sense  the  value  of  a 
thing  is  what  it  has  cost,  either  in  labor,  or  in  other  property 
which  itself  is  the  product  of  labor  in  some  form,  or  in 
money,  the  resolvent  of  property  in  all  its  forms,  which  may 
be  called  its  intrinsic  value ;  in  another  sense,  its  value  is 
the  sum  or  extent  to  which  it  can  be  exchanged  for  other 
property  or   its   resolvent,  —  its   exchangeable   or   market 
value.     It  is  quite  apparent  how  greatly  the  value  of  the 
same  thing  may  vary  when  considered  from  the  one  or  from 
the  other  of  these  points  of  view.     But  it  seems  equally 
clear,  that  when  the  law  deals  with  the  value  of  property 
in  connection  with  its  sale,  it  can  refer  only  to  its  exchange- 
able or  market  value.     "  *  Value '     *     *     *     has  a  distinct 
meaning  only  when  it   is  used  as  'value  in  exchange.'"' 
This  proposition  has  assumed  the  shape  of  a  maxim,  tersely 
expressed  in  the  popular  phrase,  that  "  a  thing  is  worth  what 
it  will  bring."     Hence  it  would  seem  that  appraisers  must 
be  glided  in  their  valuation  by  the  amount  which,  in  their 
judgment,  the  property  to  be  appraised  by  them  will  bring 
in  dollars  and  cents  when  exposed  for  sale  at  public  outer}' 
to  the  highest  bidder." 

In  Louisiana  it  is  held  that  a  sale  without  appraisement  is 
void,  and  a  purchaser  thereunder  cannot  be  compelled  to 
comply  with  the  adjudication  to  him ;  ^  and  so  the  law  will 

»  9  Chamb.  Ency.,  tit.  "Value." 

*  Green,  Pr.,  in  Bradford  v,  McConihay,  15  W.  Va.  732,  763. 

3  Succession  of  Curley,  2  La.  An.  728. 
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probably  be  held  elsewhere/  The  property  may  be  sold 
for  less  than  its  appraised  value :  *  when  sold  at  public  sale 
it  need  not  bring  three-fourths  or  even  two-thirds  of  the 
appraised  value ;  ^  nor  is  one-half  the  appraised  value  such 
an  inadequacy  of  the  price  as  will  justify  the  setting  aside 
of  the  sale/ 

The  appraisement  is  sufficient  if  it  be  signed  by  two 
of  three  appraisers  sworn.*  Where  the  law  requires  the 
appraisers  to  be  freeholders,  it  is  competent  to  show  by 
parol  proof  that  the  appraisers  described  in  the  report  as 
"householders"  were  in  fact  freeholders;  and  any  one  in 
possession  of  land  notoriously  claiming  to  own  it,  is  a  free- 
holder in  the  sense  required  by  the  statute.^ 

(d.)  Conducting  the  Sale.  —  In  selling  the  real  estate  of  his 
testator  or  intestate  the  executor  or  administrator  must  act 
strictly  within  his  powers  under  the  statute  and  according 
to  the  directions  contained  in  the  order  of  sale.  He  is  per- 
sonally liable  on  his  bond  for  any  deviation.  Thus,  if  he  is 
directed  to  sell  for  cash,  a  sale  on  credit  is  in  excess  of  his 
authority; 7  and  if  he  reports  that  he  has  fully  complied 
with  the  order  when  in  fact  he  has  not,  he  is  liable  for  any 

'  Newcomb  v.  Smith,  5  Ohio,  447,  450  et  seq, ;  Stronse  v.  Drennan,  41 
Mo.  289,  298. 

*  Lewis  V.  Labauve,  13  La.  An.  382;  Carter  v,  McManus,  15  La.  An.  641. 
Except  in  Louisiana,  if  the  property  be  offered  for  cash ;  but  even  in  such 
case  the  sale  will  not  be  disturbed  if  it  brought  its  actual  value :  Herrmann  v. 
Fontlieu,  29  La.  An.  502.  But  where  the  property  is  sold  for  less  than  the 
appraised  value,  without  an  order  of  court,  the  administrator  is  liable  for  the 
difference:  Succession  of  Harris,  20  La.  An.  743.  In  this  State,  the  ap- 
praisement must  be  made  within  one  year  of  the  date  of  appointment,  if  the 
sale  is  to  be  on  a  credit ;  but  not  so  if  the  sale  is  for  cash :  Johnson  v.  Hamil- 
ton, 2  La.  An.  206,  207  et  seq, 

3  Fudge  V,  Fudge,  23  Kan.  416,  420. 

4  Bradford  v,  McConihay,  15  W.  Va.  732,  763. 

5  Moore  v.  V^ingate,  53  Mo.  398,  407 ;  Johnson  v.  Beazley,  65  Mo.  250, 

253. 

^  Exendine  v,  Morris,  8  Mo.  A  pp.  383. 

7  And  the  sale  is  void  unless  subsequently  confirmed  by  the  court  of  chan- 
cery, or  ratified  by  the  heirs :  McCuUy  v.  Chapman,  58  Ala.  325.  In  Iowa, 
the  sale  must  be  for  cash :  Richards  v.  Adamson,  43  Iowa,  248. 
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loss  arising  out  of  the  failure.'  A  private  sale  by  him  con- 
fers no  title  unless  the  order,  under  the  statutory  power 
of  the  court,  so  direct.*  Since  he  has  no  power  to  seU 
without  order  or  decree  of  the  court,  an  agreement  or  bond 
made  by  him  before  obtaining  such  order  to  sell  the  land 
of  his  intestate  is  utterly  void  and  incapable  of  being 
enforced  at  law  or  in  equity; 3  but  while  such  agreement 
is  void  as  to  the  estate,  it  may  constitute  a  valid  obligation 
against  the  executor  or  administrator  personally.^  But  in 
Georgia,  the  statute  allows  a  sale  by  private  contract,  if  after- 
ward the  sale  be  made  good  by  a  sale  at  public  auction.' 
Inasmuch  as  the  authority  of  the  administrator  is  derived 
from  the  order  of  sale,  he  can  sell  only  so  much  land  as  is 
specified  therein  ;  if  he  sell  more,  the  sale  is  void.^  And  so 
if  he  sell  more  than  is  necessary  to  pay  the  debts,  although 
the  order  may  so  direct,  for  such  order  is  itself  void.'  But 
he  may  sell  less  land  than  the  order  provides ;  and  if  he 
make  proclamation  at  the  time  of  sale  of  restriction  of  die 

'  If,  for  instance,  he  takes  the  personal  notes  of  the  purchasers  lor  die 
purchase^money,  where  the  order  required  him  to  take  notes  with  at  least  tvo 
sufficient  sureties,  although  the  makers  were  amply  solvent  at  the  time  of 
executing  the  notes :  Payne  v.  Pippy,  49  Ala.  549.  To  the  like  effect:  James 
v.  Faulk,  54  Ala.  184 ;  Fontinet  v.  De  Baillon,  8  La.  An.  509. 

■  Fambro  v,  Gantt,  12  Ala.  298. 

3  It  is  held  to  be  against  public  policy  to  allow  the  administrator  to  place 
himself  in  a  position  where  the  exercise  of  his  lawful  authority  would  be 
iiifluenced  or  controlled  by  previous  contracts  binding  upon  him :  Stnart  r. 
Allen,  16  Cal.  473*  498;  Bridgewater  v.  Brookfield,  3  Cow.  299.  And  in 
those  States  in  which  the  sale  must  be  by  public  outcry  to  the  highest  bidder, 
it  would  be  to  his  interest  to  discourage  bidding,  because  he  is  liable  for  the 
difference  between  the  price  agreed  upon  and  what  the  land  would  briog  at 
public  auction  :  Herreck  v.  Grow,  5  Wend.  579 ;  Logan  v,  Gigley,  9  Ga.  114. 

4  Logan  V,  Gigley,  supra;  Dresel  v.  Jordan,  104  Mass.  407,  413. 

5  It  should  be  proclaimed  at  such  public  sale  that  its  purpose  is  to  make 
the  title  good,  and  it  is  open  to  review :  Nos worthy  v.  Blizzard,  53  Ga.  668^ 

673. 

^  Wakefield  v,  Campbell,  20  Me.  393,  400;  Litchfield  v.  Cudworth,  15 

Pick.  23,  32  (holding  the  whole  sale  void,  as  no  distinction  will  be  made 
between  what  was  and  what  was  not  authorized  to  be  sold) ;  Adams  v.  Mor- 
rison, 4  N.  H.  166 :  Wells  v.  Mills,  22  Texas,  302,  304  et  stq, 
7  Gill  V.  Givens,  4  Mete.  (Ky.)  197. 
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quantity  to  be  sold,  purchasers  will  be  bound  thereby^ 
whether  they  beard  him  or  not,' 

The  statements  and  representations  of  the  administrator, 
even  if  made  at  the  time  of  the  sale,  do  not  bind  the  estate 
except  as  to  such  matters  as  are  clearly  within  his  discretion.* 
Such  statements  may,  if  they  mislead  the  purchaser,  con- 
stitute fraud  as  to  him,  for  which  the  administrator  is  per^ 
sonaliy  liable,  but  they  are  not  covenants.^  But  if  he  agree 
that  a  mortgage  constituting  an  incumbrance  upon  the  land 
ofTered  shall  be  paid  off  out  of  the  purchase-money,  such 
agreement  is  binding ;  *  and  if  he  sell  subject  to  an  easement 
existing,  but  not  alluded  to  in  the  order  of  sale,  the  pur- 
chaser is  bound  thereby.^  If  he  make  proclamation  of  a 
change  from  the  advertised  terms  of  sale,  the  proof  must  be 
clear  that  the  purchaser  heard  him,  or  he  will  not  be  bound 
by  such  change.^  As  to  the  power  of  the  administrator  tp 
bind  the  estate  by  his  representations,  see  also  ^0st,  under 
the  head  of  "  The  Deed  of  Conveyance." 

The  sale  must  be  conducted  by  the  executor  or  adminis- 
trator in  person.  Except  in  those  States  in  which  the  law 
provides  for  the  appointment  of  commissioners  of  sale,^  or, 
where  sales  may  be  under  execution  by  the  sheriff,'  the 

'  Lee  V,  Hester,  20  Ga.  58S,  592. 

*  As,  for  instance,  statements  concerning  the  validity  of  the  title  do  not 
bind  the  estate :  Dunlap  v.  Robinson,  12  Ohio  SL  530 ;  Giles  v,  Moore,  4 
Gray,  600. 

3  Mellen  v.  Boarman,  13  Smed.  &  M.  100,  10 1 ;  Westfall  v.  Dungan,  14 
Ohio  St  276. 

4  May  V,  Taylor,  27  Texas,  125,  128.  And  where  the  purchaser  and  admin- 
istrator  agreed  that  the  amount  of  an  incumbrance  should  be  deducted  from 
the  face  of  any  nominal  bid,  the  purchaser  was  not  allowed  to  object  to  the 
deed  on  the  ground  that  it  stated  the  consideration  to  be  smaller  than  the 
nominal  bid :  Stebbins  v.  Field,  43  Mich.  333. 

s  Overdeer  v.  Updegraff,  69  Pa.  St  no,  117. 

^.  Daniel  v.  Jackson,  53  Ga.  87. 

7  As,  for  instance,  in  Mississipffi :  Alcorn  v.  The  State,  57  Miss.  273. 
North  Carolina :  Roberts  v.  Roberts,  65  N.  C.  27. 

^  As  in  Louisiana:  Succession  of  Gallain,  31  La.  An.  173,  175;  Succes- 
sion  of  Fouletien,  28  La.  An.  638.  Florida:  Union  Bank  v,  Powell,  3  Fhu 
i7S»  196. 
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court  cannot  appoint  the  sherifT/  or  any  other  person  but 
the  administrator,  to  sell.'  Nor  can  the  administrator,  as  a 
general  rule,  delegate  his  power,  or  sell  by  agent  or  attor- 
ney in  fact,3  although  such  has  been  ruled  in  several  States.^ 
If  the  sale  be  at  public  outcry,  the  administrator  may  him- 
self act  as  auctioneer,^  or  employ  one  to  cry  the  sale  in  his 
presence.^ 

If  the  statute  or  order  of  the  court  require  the  sale  to  be 
on  a  day  when  a  certain  court  is  in  session,  the  proceedings 
must  show  that  such  was  the  fact,  or  the  sale  will  be  void.' 

In  some  States  it  is  held,  that  if  from  the  extremity  of  the 
weather,  or  other  unavoidable  cause,  there  be  no  bidders 
present,  or  the  competition  be  so  low  that  the  property 
would  not  bring  above  one-half  of  its  value,  it  is  the  duty  of 
the  administrator  to  adjourn  the  sale  to  some  future  day; 
and  a  sale  on  such  adjourned  day,  if  the  adjournment  has 
been  iona  fide  and  without  fraud,  will  be  sustained.^  But 
this  seems  an  unwise  rule,  and  is  not  likely  to  be  followed 

'  Jarvis  v.  Russick,  12  Mo.  63. 

*  Swan  V,  Wheeler,  4  Day,  137,  140;  Crouch  v.  Evelith,  12  Mass.  503; 
Alcorn  V,  The  State,  57  Miss.  273. 

3  This  point  was  doubted  in  Missouri :  Ruglc  v,  Webster,  51  Mo.  246^ 
250 ;  but  by  analogy  with  the  decisions  concerning  the  powers  of  trustees  in 
deeds  of  trust  securing  the  payment  of  debts,  it  would  seem  to  be  held  neces- 
sary that  the  administrator  should  act  in  person.  The  discretion  of  such  a 
trustee  is  certainly  no  greater  than  that  of  an  administrator,  and  it  was  held 
that  a  sale  made  by  a  trustee  when  he  was  not  personally  present  at  the  crying 
ofif  was  void :  Graham  v.  King,  50  Mo.  22,  24.  In  Illinois,  a  sale  made 
through  an  ag^nt  will  be  set  aside,  if  application  to  that  effect  be  made  in  a 
reasonable  time;  but  a  delay  of  fifteen  years  is  such  inexcusable  laches  as  will 
prevent  relief  in  equity :   Kellogg  v.  Wilson,  89  111.  357. 

4  In  Arkansas:  Sturdy  v.  Jacoway,  19  Ark.  499,  518.  Georgia:  Cheever 
V.  Hora,  22  Ga.  600.  New  Hampshire :  Currier  v.  Green,  2  N.  H.  225.  Bat 
the  sale  is  voidable  if  such  agent  purchase  for  himself,  or  as  agent  for  another 
person:  Bond  v,  Watson,  22  Ga.  637. 

5  Lafiton  f/.  Doiron,  12  La.  An.  164. 
^  Kellogg  V.  Wilson,  supra,  , 

7  Ainge  v.  Corby,  70  Mo.  257,  260;  Mobly  v.  Nave,  67  Mo.  546.  It  is 
held  in  these  cases,  that  the  recital  in  the  report  and  confirmation  by  the  coort 
may  be  rebutted  by  the  record  entry  showing  that  the  court  stood  adjourned  on 
the  day  in  question,  even  in  a  collateral  proceeding. 

^  Norris  v,  Howe,  15  Mass.  175 ;  Beaubien  v.  Poupard,  Harr.  (Mich.)  ao6. 
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in  other  States ;  it  is  clearly  much  safer,  and  attended  with 
little  or  no  increase  of  cost  and  inconvenience,  to  obtain  a 
new  order  of  sale  if  no  bidders  were  present,  or  report  the 
result  and  submit  the  question  of  the  propriety  of  another 
sale  to  the  court,  if  there  is  hope  of  a  better  result  at  an- 
other time.' 

It  is  usual  to  require  a  deposit  of  part  of  the  purchase 
price  to  secure  the  consummation  of  the  sale  on  its  approval. 
This  is  held  to  be.  a  reasonable  precaution ;  and  one-fourth 
of  the  price  bid  has  been  held  not  unreasonable.' 

{e.)  The  Purchase-^Money,  —  It  is  the  duty  of  the  admin- 
istrator to  collect  the  purchase-money  before  making  a  deed 
to  the  purchaser,  if  the  sale  is  for  cash.  It  has  already  been 
stated  3  that  this  means  ready  money,  in  the  leg^l  currency 
of  the  country ;  or,  as  it  was  expressed  in  Alabama,  legal 
tender  currency  or  its  equivalent.'*  He  will  not  be  held 
liable,  however,  for  failure  to  collect  the  purchase-money, 
where  the  sale  was  by  a  master  in  chancery,  whose  duty  it 
was  to  collect.^  He  has  no  power  to  make  a  valid  agree- 
ment with  a  partial  number  of  the  heirs  to  deduct  a  part  of 
the  purchase-money  for  an  alleged  deficiency  in  the  quantity 
of  the  land  sold  to  them;  ^  nor  can  an  heir  retain  the  pur- 
chase-money until  his  share  to  which  he  may  be  entitled 
out  of  the  estate,  be  ascertained,  if  the  money  is  needed  for 
purposes  of  administration.^  The  same  is  true  of  a  creditor 
purchasing :  he  cannot  retain  out  of  the  purchase-money  a 
sum  equal  to  his  demand  against  the  estate,  because  all 
creditors  have  an  interest  in  the  estate,  and  the  share  to 
which  each  is  entitled  must  first  be  determined  by  the 
court.^     Yet  an  administrator  may  agree  with  a  creditor, 

'  See  infra,  on  the  subject  of  confirming  sales. 

*  Allen  v.  Shepard,  87  111.  314,  316.  3  7  South.  L.  Rev.  672. 

^  Hence  Confederate  treasury  notes  were  held  to  be  good  only  for  their 
market,  not  their  nominal  value :  Wilson  v.  Bothwell,  50  Ala.  379 ;  Kitchell 
V,  Jackson,  44  Ala.  30a.  s  Thompson  v,  Wagner,  3  Desau.  94. 

^  Dees  V.  Tilden,  2  La.  An.  412,  414. 

7  Succession  of  Cordeviolle,  24  La.  An.  319. 

^  9chwallenberg  v.  Jennings,  43  Md.  554,  559 ;  Brandon  v,  Allison,  66  N. 
C.  532. 
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that  if  he  become  purchaser^  his  daim  may  be  deducted 
from  the  purchase  price  to  the  extent  of  the  dividend  to 
which  it  may  be  entitled.^  So,  a  purchaser  who  holds  a  lien 
or  mortgage  ante*dating  the  title  of  the  deceased  owner, 
may  retain  out  of  the  purchase  price  enough  to  pay  such 
mortgage.'  The  creditor  of  an  insolvent  succession  holding 
a  first  mortgage  from  the  decedent  on  the  property  sold, 
or  on  a  portion  of  it,  may,  on  buying  the  property  at  admin- 
istrator's sale,  retain  the  amount  of  his  mortgage  on  giving 
bond  to  indemnify  a  superior  lien ;  but  if  creditors  with  in- 
ferior or  concurrent  mortgages  become  purchasers,  they 
must  pay  the  whole  amount  of  their  bids  to  the  administra- 
tor, and  receive  from  him  their  pro  rata  share,  if  any,  of  the 
proceeds.3 

As  a  matter  of  right,  and  therefore  an  overruling  principle 
of  law,  the  purchaser  at  an  administrator's  sale  for  the  pay- 
ment of  debts  takes  that  interest,  and  that  only,  which  the 
deceased  debtor  had  in  the  lands.  The  rights  of  others, 
whether  holding  by  superior  or  equal  title,  cannot  be  affected 
by  such  proceeding ;  and  where  such  rights  are  doubtful  or 
unclear,  the  sale  should,  as  has  been  already  stated,^  be  de- 
ferred until  they  can  be  ascertained  in  due  course  of  law. 
From  this  it  follows,  that  the  purchaser  at  the  administrator's 
sale  takes  subject  to  all  liens,  mortgages,  or  titles,  of  what- 
ever nature,  which  are  superior  to  the  title  of  the  deceased 
debtor.  And  in  such  case,  where  the  existence  of  such 
liens  is  known,  it  becomes  a  question  of  policy  whether  the 
best  course  for  the  estate  is  to  sell  the  land  as  the  adminis- 
trator finds  it,  subject  to  the  liens  or  mortgages,  or  whether 
a  better  price  can  be  obtained  by  undertaking  to  clear  the 

'  Norton  v.  Edwards,  66  N.  C.  567. 

*  Succession  of  Tricbe,  29  La.  An.  384.  It  is  clear  that  under  sach  cir* 
cumstances  the  administrator  had  only  the  equity  of  redemption  to  sell— the 
difference  between  the  valne  of  the  land  and  the  debt  or  lien  upon  it  la  Mia* 
souri,  and  probably  in  many  other  States,  the  statute  discriminates  betweea 
administrator's  sales  of  the  legal  title  and  sales  where  the  legal  title  b  in  an- 
other, or  subject  to  a  paramount  right ;  as,  for  instance,  the  Tcndor's  lien. 

3  Succession  of  Triche,  zupra. 

*  7  South.  L.  Rev.  656. 


ADIIINISTRATOItS'  SALE  OP  REAL  ESTATE.  823 

title  before,  or  oat  of  the  proceeds  of,  the  sale,  so  that  the 
purchaser  may  buy  an  undisputed  and  clear  estate.  This  is 
recognized  in  the  statutes  of  some  of  the  States,  and  pro* 
visions  made  accordingly.'    Where  neither  the  statute  nor 

'  Foltx  V.  Pefon,  16  Ind.  244,  346.  "  It  it  manifest,  then,"  9$y%  H«aiM, 
J.,  commenting  upon  the  ef&ct  of  the  statute  of  Indiana  on  this  subject,  "that 
the  court  may  order  the  property  to  be  sold  subject  to  existing  liens,  or  for  the 
purpose  of  discharging  liens.  If  a  purchase  should  be  made  under  the  former 
order,  the  purchaser  would  buy  subject  to,  and  the  property  be  liable  to,  the 
liens,  in  addition  to  the  sum  the  purchaser  might  agree  to  pay ;  and  the  repre- 
sentative of  the  estate  might  also  require  a  bond  that  such  liens  should  be  dis* 
charged,  and  should  not  become  a  claim  against  the  estate  at  any  luture  time. 
If  a  sale  should  be  made  under  the  latter  clause,  and  an  order  based  thereon, 
the  purchase-money  would  be  applicable  to,  or  toward  the  discharge  of  the 
lien,  and  the  purchaser  would  receive  the  property  relieved  from  die  lien, 
although  it  might  not  be  fully  paid ;  the  balance  remaining  a  claim  against  the 
estate,  if  in  a  condition  to  be  presented  as  such.*'  And  where  real  estate  ik 
ordered  to  be  sold  to  discharge  the  liens  of  judgment  upon  it  (under  provisions 
of  the  statute :  Rev.  Stats.  1843,  p.  532,  sect  351),  the  title  of  the  purchaser 
relates  backr  as  in  case  of  sheriff's  sales,  to  the  date  of  the  oldest  judgment 
upon  which  the  sale  takes  place.  Hence  such  land  is  not  subject,  in  the 
hands  of  the  purchaser,  to  sale  upon  younger  judgments :  West  v,  Townsend, 
12  Tnd.  434,  435. 

In  Georgia,  it  Is  held  that  the  sale  of  land  of  a  testator  or  intestate.  In  the 
manner  prescribed  by  law,  where  the  estate  is  insolvent,  divests  the  liens  of 
judgments  obtained  in  the  lifetime  of  the  testator  or  intestate,  and  the  creditor 
must  look  to  the  proceeds  in  the  hands  of  the  representative  of  the  estate : 
Sims  V.  Ferrill,  45  Ga.  585,  598;  Carhart  sr.  Vann,  46  Ga.  389,  in  which 
Montgomery,  J.,  reviews  the  common  law  and  the  policy  of  Georgia  under  its 
statutes  on  the  subject  of  judgment  liens,  and  says  that  '*  although  a  judgment 
debt  may  be  the  highest  in  dignity  during  the  Ufe  of  the  debtor,  on  his  death  it 
at  once  takes  rank  below  other  classes,"  and  thence  deduces  the  necessity  of 
allowing  the  sales  by  executors  and  administrators  to  pay  the  debts  of  the 
estate,  to  divest  judgment  Hens.  (p.  392.)  In  Stallings  v,  Ivey,  49  Ga.  274, 
diis  principle  is  pushed  to  the  extent  of  including  vendors'  liens,  Trippe,  J., 
deducing  this  from  the  reasoning  in  Carhart  v.  Vann,  supra,  and  the  policy  of 
that  State  protecting  the  claims  of  creditors  against  vendors'  liens  without 
notice,  as  announced  in  Webb  v.  Robinson,  14  Ga.  216,  to  which  he  adds: 
''Another  serious  difficulty  would  exist  if  a  contrary  rule  were  held,  —-a  diffi- 
culty that  would  bar  the  whole  policy  of  the  law  as  to  administrators'  sales. 
A  vendor's  lien  can  only  be  asserted  in  equity.  *  *  *  A  decree  would  be 
required  and  a  sale  had  under  that  decree.  In  the  meantime  the  representa- 
tive of  die  estate  could  do  nothing  toward  making  a  sale,  however  urgent  the 
necessity  might  be  to  discharge  those  claims  or  debts  which  at  least  would  be 
first  paid,  but  which  would  be  compelled  to  foe  brought  into  a  suit  in  equity,  so 
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the  order  of  court  direct  otherwise,  the  purchase;-  takes  the 
land  subject  to  all  incumbrances  to  which  it  is  liable.' 

If  the  purchaser  fail  to  pay  the  price  bid  by  him,  the  ad- 
ministrator should  resell  the  property ;  *  but  it  seems  wise,  if 
not  absolutely  necessary,  that  he  should  report  the  fact  of 
non-payment  and  obtain  an  order  of  the  cojirt  to  resell. 
Such  an  order  is  conclusive  upon  the  former  purchaser,  if 

as  to  be  protected  by  the  decree  of  the  court  in  such  suit  Thus,  in  cases  of 
debts  of  unquestioned  priority,  there  would  practically  be  a  bill  to  marshal 
assets,  with  greatly  increased  expenses,  and  a  delay  seriously  postponing 
those  who  so  properly  are  the  first  objects  of  the  law's  bounty  and  protecting 
care."  (p.  277  ft  seq,)  The  reasoning  of  the  judge  is  conyindng,  if  once  it 
be  granted  that  debts  of  the  vendee  are  prior  in  dignity  to  the  vendor's  lien- 
The  doctrine  is  affirmed  in  Newsom  v.  Carlton,  59  Ga.  516. 

The  same  doctrine  prevails  in  Louisiana  with  regard  to  judgment  liens, 
there  called  judicial  mortgages.  The  mortgage  creditors  may  pursue  the 
fund  arising  from  the  administrator's  sale,  and  the  purchaser  takes  the  land 
discharged  from  the  liens:  Succession  of  Tureaud  v,  Gez,  21  La.  An.  253; 
Succession  of  Ynogoso,  13  La.  An.  559. 

In  Missouri,  the  statute  on  this  subject  is  very  full  and  satisfactory.  Sales 
by  executors  and  administrators  cum  testamento  under  the  will,  and  executors 
and  administrators  under  order  of  the  court,  are  specifically  provided  for. 
Sales  to  satisfy  the  vendor's  lien,  or  satisfaction  of  the  lien  out  of  the  person- 
alty or  proceeds  of  other  real  estate,  may  be  ordered  in  the  discretion  of  the 
court :  Rev.  Stats.,  sects.  138-140.  At  such  sales  the  purchaser  takes  subject  to 
the  unpaid  purchase-money  for  which  the  land  remains  liable ;  the  unpaid  pur- 
chase-money may  be  allowed  as  a  debt  against  the  estate,  but  the  court  cannot 
enforce  the  payment  out  of  the  purchase-money  or  declare  a  lien :  Ross  v. 
Julian,  70  Mo.  209.  Land  encumbered  by  a  mortgage  or  deed  of  trust  by 
the  deceased  owner,  may  likewise  be  redeemed  or  the  interest  of  the  deceased 
therein  sold,  as  may  appear  best  or  feasible  according  to  the  circumstances 
of  the  case:  Rev.  Stats.,  sects.  143-145.  These  sales  are  plainly  subject  to 
the  liens  or  mortgages  for  which  the  land  remains  liable  in  the  hands  of  the 
purchaser;  and  if  the  administrator  nevertheless  pays  off  such  mortgage  or 
deed  of  trust,  he  is  not  allowed  credit  for  the  amount  so  paid  in  his  admin- 
istration account,  but  may  be  subrogated  to  the  rights  of  the  mortgagee  against 
the  purchaser:  Greenwell  v.  Heritage,  71  Mo.  459;  Griffith  ».  Townley,  69 
Mo.  13.  The  right  of  the  mortgagee  to  foreclose  or  subject  the  land  to  the 
satisfaction  of  his  debt  thereby  secured,  is  not  affected  by  the  death  of  the 
mortgageor  or  grantor  in  the  deed  of  trust,  except  that  the  foreclosure  is 
thereby  postponed  for  nine  months  thereafter:  Rev.  Stats.,  sect  145;  Ayres 
V,  Shannon,  5  Mo.  282.    But  liens  of  judgments  existing  at  the  time  of  the 

'  McConnell  v.  Smith,  39  111.  279,  289. 

*  Duncan  v.  Armant,  3  La.  An.  84. 
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he  have  notice  that  a  motion  to  that  effect  will  be  made.' 
The  purchaser  refusing  to  comply  with  the  terms  of  the  sale 
is  liable  for  any  difference  between  his  bid  and  the  price 

debtor's  death  are  extinguished  by  the  sale  to  pay  debts,  and  the  judgment 
or  attachment  creditors  have  a  prior  right  of  satisfaction  out  of  the  proceeds, 
according  to  their  seniority:  Rev.  Stats.  1879,  sects.  152-160. 

In  Ohio,  the  purchaser  at  an  administrator's  sale  takes  the  land  discharged 
of  all  creditors'  liens,  whether  arising  from  mortgages  or  judgments.  "  The 
priority  which  one  creditor  may  have  acquired  over  others,  by  virtue  of  a 
mortgage  br  other  specific  lien  upon  the  land  sold,  the  statute  transfers  to  the 
fund  arising  from  the  sale ;  and  to  this  fund  he  must  look  instead  of  the  land." 
Scott,  J.  C,  in  Defrees  v.  Greenham,  1 1  Ohio  St  486,  488  £t  seq,  (affirming 
Muskingum  v.  Carpenter,  7  Ohio,  21).  But  since  the  amendment  to  the  statute, 
of  date  April  12,  1858,  requiring  mortgagees  and  other  lien-holders  to  be  made 
parties  to  a  petition  for  the  sale  of  lands,  a  mortgagee  who  was  not  made  such 
party  retains  his  rights  unaffected  by  the  administrator's  sale,  and  the  pur- 
chaser is  liable  therefor,  having  purchased,  according  to  the  maxim  of  caveat 
£mptor,  vrith  constructive  notice  of  the  existence  of  the  lien:  HoUoway  v. 
Stewart,  19  Ohio  St.  472,  474. 

In  Pennsylvania,  *<  whatever  doubts  may  have  formerly  existed  on  the  sub- 
ject, none  exist  now,  that  an  Orphans'  Court  sale  of  a  decedent's  real  estate  is  a 
judicial  sale,  and  divests  the  liens  of  mortgages  as  well  as  of  all  other  debts 
that  are  capable  of  ascertainment  in  moneys  numbered."  *'  Such  real  estate," 
says  the  twentieth  section  of  the  act  of  February  24*  1834  (Purd.  Dig.),  289, 
"so  sold,  shall  not  be  liable  in  the  hands  of  the  purchaser  for  the  debts  of  the 
decedent"  '*  These  are  simple,  but  very  effective  words.  They  encourage 
bidders  to  pay  outside  prices,  and  they  sweep  off  all  liens  which  debts  of  the 
decedent  may  have  occasioned,  except  only  certain  fixed  liens,  like  a  widow's 
dower,  which  are  incapable  of  pecuniary  admeasurement  And  a  mortgage 
given  by  a  former  owner  of  the  estate  is  a  debt  of  the  decedent  who  dies 
seized  of  the  estate  as  truly  as  if  he  had  made  the  mortgage  himself."  Wood- 
ward, C.  J.,  in  Cadmus  v.  Jackson,  52  Pa.  St  295,  303  et  seq.  (quoting  as 
authority  for  the  last  statement,  Moore  v.  Schultz,  13  Pa.  St.  loi). 

'  Brummagim  v.  Ambrose,  48  Cal.  366.  This  case  is  emphatic  on  the 
question  of  the  conclusiveness  of  the  order  of  resale  by  the  Probate  Court 
The  purchaser,  having  received  personal  notice  that  a  motion  for  the  order 
would  be  made,  was  estopped  from  showing,  in  a  suit  for  the  difference  between 
his  bid  and  the  amount  realized  upon  the  second  sale,  that  the  administrator 
made  fraudulent  representations  to  him  at  the  first  sale ;  that  he  paid  him  back 
the  ten  per  centum  deposit  at  the  first  sale,  and  released  him  from  his  bid,  and 
took  an  assignment  thereof;  that  the  sale  was  cancelled  by  the  administrator 
because  he  could  not  give  possession,  or  that  the  administrator,  in  giving  the 
notice,  stated  that  it  was  merely  for  the  purpose  of  obtaining  a  resale,  and 
would  not  cast  any  liability  upon  him.  In  Pennsylvania  it  is  held,  that  the 
order  of  resale  must  be  preceded  by  a  revocation  of  the  confirmation :  Bancs 
V,  Gordon,  9  Pa.  St  426. 


826  administrators'  sale  of  real  estate. 

which  may  be  readtzed  on  the  second  sale,  if  it  be  iess,^ 
although  the  amount  of  the  second  sale  was  sufficient  to  pay 
the  debts.*  But  the  administrator  must  proceed  to  resell 
as  soon  as  practicable ;  if  he  delay,  his  right  to  recover  for 
the  difference  will  be  lost' 

We  have  seen  that  in  some  States  sales  are  required  to 
be  for  ready  money .^  But  if  he  be  authorized,  as  he  may 
be  in  most  States,  to  sell  on  time,  it  is  his  duty  to  obtain 
security  for  the  purchase-money,  in  default  of  whi^h  he  is 
personally  liable  for  the  amount  due.'  If  the  security  which 
he  takes  turn  out  to  be  worthless,  he  is  prima  facie  liable ;  ^ 
and  where  he  takes  security,  by  reason  of  which  the  ven- 
dor's lien  is  waived,  he  is  personally  liable,  whether  the 
security  he  took  was  good  at  the  time  or  not^  His  claim 
for  the  purchase-money  constitutes  a  vendor's  lien,  as  in 
other  cases  of  sale,^  and  he  may  retain  his  statutory  lien  and 
also  take  additional  security ;  9  and  it  was  held  in  Pennsyl* 
vania  that  he  could  not  proceed  against  the  sureties  before 
exhausting  his  remedy  against  the  land,'^  but  the  court  soon 

'  Mount  V.  Brown,  33  Mits.  566;  Daniel  v.  Jackson,  53  Ga.  87;  Alexan- 
der V,  Hening,  54  Ga.  300;  Smith  v,  Kinney,  30  La.  An.  332. 

>  Cobb  V,  Wood,  8  Gush.  228,  230. 

3  Saunders  v.  Bell,  56  Ga.  442  (in  which  the  right  of  the  administrator 
to  recover  after  a  delay  of  twelve  months  was  denied,  although  the  motive 
in  delay  was  to  obtain  a  better  price).  Where  a  purchaser  at  an  adminis- 
trator's sale  died  ndthout  having  paid  for  the  land,  and  his  administrator 
again  sold  it,  and  the  widow  of  the  purchaser  bought  it,  but  paid  nothing,  and 
no  deeds  were  ever  made :  Md,  in  a  proceeding  in  equity,  that  the  land  should 
be  sold,  and  the  proceeds  applied  first  to  the  pajrment  of  the  amount  due  the 
estate  of  the  original  owner,  and  next  to  the  estate  of  the  first  purchaser:  Mc- 
Clure  V,  Williams,  58  Ga.  494. 

^  7  South.  L.  Rev.  672.  It  was  doubted,  at  one  time,  in  Michigan,  whether 
the  administrator  can  sell  on  credit :    Palmer,  Appellant,  I  DougL  422. 

5  King  V,  King,  3  Johns.  Ch.  552;  Davis  v.  Yerby,  i  Smed.  &  M.  Oh.  508, 
516. 

*  Curry  v.  The  People,  54  111.  263,  265. 

f  Palmer,  Appellant,  sufra, 

^  See  Wallace  v.  Nichols,  56  Ala.  321,  323  et  s$q.^  as  to  the  effect  of  a  sale 
where  the  purchase-money  has  not  been  paid. 

9  Haggatt  V.  Wade,  18  Miss.  143,  148. 

"  Hawk  V,  Geddis,  16  Serg.  &  R.  23,  29. 
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reversed  this  decision,  and  it  is  now  held  that  the  adminis* 
trator  may  at  once  proceed  against  the  sureties.^ 

Where  a  purchaser  conveyed  to  an  administrator  other 
real  estate  in  lieu  of  that  which  he  purchased  from  the  estate, 
and  the  administrator  took  such  real  estate  in  discharge  of 
a  debt  due  him  from  the  estate,  it  was  held  that  he  might 
protect  his  title  in  equity  to  the  extent  tp  which  his  purchase 
benefited  the  estate.^ 

(il.)  Riport  and  Confirmation  of  the  Sale, — To  enable 
the  Probate  Court  to  examine  the  doings  of  the  admin* 
istrator  and  determine  whether  he  has  complied  with  all 
the  requirements  of  the  statute  and  of  the  order  of  the 
court  touching  the  sale,  it  is  the  duty  of  executors  and 
administrators  to  report  to  the  court  what  he  has  done  in 
the  premises.3  It  is  held  that  the  sale  is  void  without 
approval  or  confirmation  by  the  court  ;^  that  the  purchaser 
acquires  no  title  until  the  sale  is  approved,^  and  cannot  be 
required  to  comply  with  the  terms  of  sale  before  confirma^ 
tion ;  ^  that  the  sale  without  confirmation  is  voidable,  but 
not  void  in  collateral  proceedings/  and  that  the  confirma- 
tion operates  to  cure  previous  irregularities  in  the  proceed- 

>  Oeddis  v.  Hawk,  i  Watts,  280,  286. 
*  Nosworthy^  v.  Blizzard,  53  Ga.  668. 

3  In  Re  McFeeley,  2  Redf.  541,  542;  Kelley's  Estate,  i  Abb.  N.  C  102, 
105. 

4  Rea  v.  McEachron,  13  Wend.  465,  468  et  seq,;  Netll  v,  Cody,  26  Texas, 
386;  Graham  v,  Hawkins,  38  Texas,  628,  632;  Mitchell  v.  Bliss,  47  Mo.  53. 
In  New  York,  confirmation  by  the  conrt  was  not  necessalry  before  the  act 
requiring  it:  Fox  v,  Lipe,  24  Wend.  164,  167. 

5  Mason  v.  Osgood,  -64  N.  C.  467 ;  Haliburton  v,  Snmner,  27  Ark.  460, 
463.  And  the  purchaser  is  presumed  to  know  that  he  buys  subject  to  con- 
firmation ;  he  is  not,  therefore,  entitled  to  notice :  Davis  v,  Stewart,  4  Texas, 
323 ;  Yerby  v.  Hill,  16  Texas,  377. 

^  Neill  V,  Cody,  snpra;  Bradbury  v.  Reed,  23  Texas,  258,  264.  The 
administrator  cannot  maintain  a  suit  for  the  purchase-money  while  he  fails  to 
have  the  sale  confirmed :  Dowling  v.  Duke,  20  Texas,  181. 

7  Moore  v.  Neill,  39  111.  256,  263;  Bonner  9.  Greenlee,  6  Ala.  411 ;  Smith 
V.  Denson,  2  Smed.  &  M.  326,  338;  Wallace  v.  Hall,  19  Ala.  367,  371  (being 
a  sale  by  oomnusstoners) ;  Bradbury  v.  Reed,  23  Texas,  258 ;  Littlefield  v. 
Tinsley,  26  Texas,  353. 
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ings.'  It  is  the  judicial  ascertainment  and  determination 
that  the  sale  is  valid  and  legal,  and  hence  its  validity  cannot 
thereafter  be  questioned  in  any  collateral  matter.'  If  the 
administrator  neglect  or  refuse  to  report  the  sale  for  con- 
firmation, he  may  be  compelled  to  do  so  by  order  of  the 
Probate  Court  ;3  or  there  may  be  application  to  a  court 
of  chancery  for  confirmation.^  Where  several  parcels  or 
tracts  have  been  sold  and  are  returned  in  one  report,  the 
sale  may  be  confirmed  as  to  one  or  more  of  the  parceb 
or  tracts,  and  vacated  as  to  others.^  The  report  may  be 
approved  at  a  subsequent  term  of  the  court ;  ^  but  in  Mis- 
souri, it  must  be  made  to  the  term  next  afler  the  sale,  and 
may  be  confirmed  at  any  term  thereafter  to  which  it  may  be 
continued ;  but  if  made  and  confirmed  at  the  term  during 
the  existence  of  which  the  sale  was  made,  it  is  irregular  and 
voidable.^     If  the  court,  by  subsequent  acts  appearing  of 

'  So,  where  the  statute  required  advertising  in  one  paper,  but  the  order  to 
sell  directed  advertisement  in  two,  and  the  administrator  advertised  in  one 
only,  the  confirmation  was  held  to  cure  this  defect :  Sankey's  Appeal,  55  Pa. 
St.  491. 

*  Sturdy  v.  Jacoway,  19  Ark.  499;  Thorn  v,  Ingram,  25  Aik.  52,  58; 
Osman  v.  Traphagen,  23  Mich.  80,  88.  But  see,  on  this  poin^  tm/ra,  'm 
connection  with  the  subject  of  validity  of  sales  in  collateral  proceedings.  The 
confirmation  gives  no  validity  to  void  or  fraudulent  sales :  Piatt  v.  SL  Qair, 
Wright,  261 ;  s,  c.  6  Ohio,  227. 

3  Stow  V.  Kimball,  28  III.  93,  zo8 ;  Mason  v,  Osgood,  64  N.  C  467. 

4  Rea  V,  McEachron,  13  Wend.  465. 

5  Delaplaine  v.  Lawrence,  3  N.  Y.  301 ;  Bacon  v.  Morrison,  57  Mo.  68 
(holding  the  approval  good,  where  part  of  the  land  had  been  bought  by  the 
probate  judge,  as  to  the  other  portions  reported). 

^  Sankey's  Appeal,  55  Pal  St  491 ;  Baker  v.  Henry,  63  Mo.  517,  520.  Bat 
a  probate  judge  cannot  approve  a  sale  after  the  expiration  of  his  term  of  office : 
Bradford  v.  Cook,  4  La.  An.  229. 

7  Sims  V.  Gray,  66  Mo.  613,  616;  Wilkerson  v,  Allen,  67  Mo.  502*  5o8w 
Before  the  decision  in  Beazley  v.  Johnson,  sales  so  reported  and  approved 
were  held  void,  on  the  ground  of  want  of  jurisdiction  at  such  term :  Speck  v. 
Wohlien,  22  Mo.  310;  Strouse  v.  Drennan,  41  Mo.  289;  MitcheU  v.  Bliss,  47 
Mo.  353.  And  for  the  same  reason  it  was  held  that  such  approval,  bdn^  a 
nullity,  does  not  operate  as  a  legal  disposition  of  the  report,  but  leaves  it  in 
abeyance ;  and  its  approval  several  years  afterward,  if  otherwise  regular,  will 
be  valid:  McVey  v.  McVey,  51  Mo.  406,  424.  But  after  final  seMlement  the 
Probate  Court  has  no  authority  to  approve  a  sale :  Gamer  v.  Tucker,  61  Mo. 
427i434. 
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record,  recognize  the  sale  as  valid,  its  confirmation  by  the 
court  will  be  presumed,  though  not  entered  of  record.*  So, 
an  order  upon  the  administrator  to  make  a  deed  is  equiva- 
lent to  an  approval  of  the  sale.' 

Much  discretion  is  necessarily  vested  in  the  judge  in 
passing  upon  the  report  of  sale.  It  is  his  duty  to  disap- 
prove the  sale  if  he  believe  it  to  be  unfair,  or  not  in  con- 
formity with  the  law,3  or  for  irregularities  in  the  description ;  * 
but  not  for  such  misdescription  in  the  advertisement  from 
which  no  injury  has  resulted,^  nor  for  the  delay  in  filing  the 
report  of  sale  within  the  time  required  by  statute.^  Mere 
inadequacy  of  the  price  obtained  is  not  a  sufficient  ground 
to  vacate  the  sale  unless  he  is  satisfied  that  upon  a  resale  a 
better  price  can  be  reasonably  expected ; '  but  if  the  price 
is  inadequate  at  the  time  of  sale,  and  there  is  a  reasonable 
prospect  that  ten  per  centum  will  be  obtained  in  addition,  it 
is  his  duty  to  order  a  new  sale.^  In  California  it  is  held^ 
that  where,  upon  the  report  of  the  sale,  a  new  bidder  offers 
at  least  ten  per  centum  more  than  the  purchaser  at  the  sale, 
the  court  may  in  its  discretion  either  accept  the  new  bid 
or  order  a  new  sale ;  9  but  in  Alabama,  if  the  sale  is  vacated 
on  account  of  the  inadequacy  of  the  price,  it  is  error  to 
permit  the  purchaser  to  increase  his  bid ;  a  new  sale  should 
be  ordered."  In  Pennsylvania  the  court  may,  before  the 
consummation  of  a  private  sale,  receive  a  more  favorable 
bid ; "  and  if  the  highest  bidder  refuses  to  comply  with  the 

'  Grftyson  v,  Weddle,  63  Mo.  523,  538 ;  Jones  v.  Manly,  58  Mo.  559,  564. 

*  Livingston  v,  Cochran,  33  Ark.  294,  298. 

3  And  he  is  not  required  to  state  of  record  his  reasons  for  confirming  or 
rejecting  the  report :  Davis  v,  Stewart,  4  Texas,  223. 

<«  Estate  of  CampbeU,  i  Tuck.  Sur.  240;  Duvall  v.  Bank,  10  Ala.  636,  653. 

9  Succession  of  Wadsworth,  2  La.  An.  966. 

^  Brown  v.  Hobbs,  19  Texas,  167. 

7  Horton  v,  Horton,  2  Bradf.  200;  Allen  v.  Shepard,  87  111.  314. 

^  Kain  v,  Masterson,  16  N.  Y.  174,  177;  Campbell's  Estate,  1  Tuck.  Sur. 
240 ;  Delaplaine  v.  Lawrence,  3  N.  Y.  301 ;  Wright  v.  McNutt,  49  Texas,  425. 

9  Griffin  v.  Weaver,  48  Cal.  383 ;  Perkins  v.  Gridley,  50  Cal.  97,  100. 
^  Field  V.  Gamble,  47  Ala.  443,  447.     So,  in  Pennsylvania,  an  order  for 
resale  must  annul  the  confirmation :  Banks  v,  Gordon,  9  Pa.  St  426. 

*»  Brown's  Appeal,  68  Pa.  St  53. 
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terms  of  the  sale,  the  property  may  be  confirmed  to  the 
next  bidder.'  So,  the  court  may  substitute  one  person  as 
purchaser  for  another,  with  the  consent  of  both.* 

The  confirmation  does  not  of  itself  constitute  or  complete 
the  sale ;  the  title  of  the  heirs  is  not  divested  until  the  pur- 
chase*money  is  paid  and  a  deed  delivered.^  Nor  can  the 
court,  in  passing  upon  the  report  of  sale,  go  behind  or 
revise  the  order  of  sale.^ 

The  Probate  Court  cannot,  generally,  review  or  set  aside 
its  judgment  in  confirming  a  sale  after  the  expiration  of  the 
term  at  which  it  is  rendered ;  ^  in  some  of  the  States,  how- 
ever, the  power  to  review  and  set  aside  its  orders  is  vested 
in  this  court,^  and  a  sale  may  be  annulled  at  a  term  subse- 
quent to  the  filing  of  the  report,  if  it  has  not  been  confirmed.' 
But  sales  will  be  set  aside  in  equity  where  there  has  been 
fraud,®  or  where  the  purchase  was  by  an  apprai^r,'  or  for 
great  and  manifest  inadequacy  of  price  from  which  fraud 
may  be  presumed,'^  and  where  the  purchase  has  been  by  the 
executor  or  administrator  himself,  or  his  relatives." 

Executors  selling  under  power  in  the  will  are  not  required 
to   report  the  sale   for  confirmation,'*  unless  it  be  a  mere 

I  Stiver's  Appeal*  56  Pa.  St.  9,  13. 

*  Davis  V,  Touchstone,  45  Texas,  490,  497. 

3  Overdeer  v,  UpdegrafT,  69  Pa.  St.  110;  Leshey  v.  Gardner,  3  Watts  & 

S.  314. 

4  Allen  V.  Shepard,  87  IlL  314. 

5  Evans  v,  Singeltary,  63  N.  C.  205;  Thompson  v.  Cox,  8  Jones  L.  311 ; 
Davis  V,  Stewart,  4  Texas,  223 ;  Carter  v,  Waugh,  42  Ala.  452,  455. 

^  So,  in  North  Carolina,  when  the  confirmation  vras  without  notice  to  the 
parties  in  interest:  Stradley  v.  King,  84  N.  C.  635;  Hymaa  v,  Jamigaii,  65 
N.  C.  96.  In  Mississippi,  when  the  rights  of  innocent  strangers  are  not 
affected :  Leonard  v.  Cameron,  39  Miss.  419,  422. 

7  McSwenn  v,  Faulks,  46  Ala.  6ia 

S  Van  Horn  v.  Ford,  16  Iowa,  578,  583;  Smith  v.  Chew,  35  Miss.  153. 

9  Armstrong  v*  Hurton,  8  Ohio,  552. 

'<*  But  not  after  an  unreasonable  delay  by  complainants ;  Haynes  f.  Swann, 
6  Heisk.  560.  And  all  the  heirs  must  be  parties  in  such  case :  Hoe  v.  Wilson, 
9  Wall.  501,  503.  Nor  where  the  rights  of  strangers  have  attached:  Sively  v. 
Summers,  57  Miss.  712,  730. 

>>  See  on  this  subject,  post,  on  the  purchase  by  administrators. 

>*  Estate  of  Delaney,  49  Cal.  76,  85  et  seg. 
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naked  power,  or  when  they  sell  under  ord^r  of  the  court,  in 
which  cases  they  must  report  for  confirmation  like  adminis- 
trators selling.' 

In  New  York,  irregularities  in  administrators'  sales  under 
order  of  the  surrogate  may  be  rectified  in  chancery.^ 

(12.)  The  Deed  of  Conveyance.  —  Statutes  authorizing  the 
sale  of  decedents'  lands  for  the  payment  of  their  debts  con« 
template,  and  can  contemplate,  nothing  more  than  the  trans- 
fer, by  means  of  such  sale,  of  the  interest  or  estate  of  the 
decedent  to  the  purchaser.  Executors  and  administrators 
are  the  agents  or  instruments  of  the  law  to  accomplish  this 
purpose.  The  legitimate  office  of  the  words  of  conveyance 
in  a|i  executor's  or  administrator's  deed  is  to  effect  this 
object,  and  must  be  construed  with  an  eye  thereto.  No- 
where is  the  principle,  that  general  words  of  a  releasor  or 
grantor  ai#  to  be  restrained  to  the  occasion,  more  fully  ap- 
plicable than  to  such  deeds,  ^ence,  covenants  of  warranty 
contained  therein,  if  binding  at  all,  bind  only  the  estate; 
the  words  "grant,  bargain,  and  sell,"  imply  no  personal 
undertaking,  for  they  are  used  by  the  executor  or  adminis- 
trator in  the  execution  of  a  trust,  and  are  to  be  understood 
as  limited  to  the  occasion.^  Such  covenants,  whether  ex- 
press or  implied,  are  a  part  of  their  official  acts,  and  devolve 
no  personal  liability  upon  them.^  So  far,  then,  as  covenants 
and  words  of  warranty  in  an  administrator's  deed  are  fairly 
referable  to  their  official  or  representative  capacity  or  duty, 
their  effect  is  limited  to  the  estate  alone,  and  in  no  manner 
affect  the  personal  right  or  liability  of  the  administrator.^ 

'  Estate  of  Durham,  49  CaL  490,  495 ;  Peikins  v.  Gridley,  50  Cal.  97. 

*  In  re  Hemiup,  2  Paige,  316 ;  s,  c,  i  Paige,  505 ;  Bostwick  v.  Atkins,  3 
N.  Y.  53. 

3  Per  Woodward,  J.,  in  Shontz  v.  Brown,  27  Pa.  St  121,  133  tt-seq. 

^  "Although  they  signed  the  deed  without  designating  themselves  as 
administrators  : "  Shontz  v.  Brown,  supra. 

5  Wright  fr.  De  Groff,  14  Mich.  164,  168;  Dickenson  v,  Campbell,  14 
Mich.  544,  548;  Day  v.  Brown,  2  Ohio,  345  (p.  443  of  2d  ed.)  ;  Grantland 
v.  Wight,  5  Munf.  295.  Thus  where  a  widow,  administratrix,  in  executing 
specifically  articles  of  sale  by  her  deceased  husband,  under  order  of  the 
Orphans'  Court,  conveyed  not  only  all* her  husband's  estate,  but  her  own  in 
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For  the  same  reason,  the  executor  or  administrator  is  not 
personally  responsible  for  the  truth  of  the  recitals  in  the 
deed/ 

But  the  executor  or  administrator  may  bind  himself  by 
an  express  and  voluntary  covenant  collateral  with  his  official 
act ; '  and  where  he  chooses  to  add  to  the  ordinary  obligation 
of  an  administrator's  deed  a  personal  covenant  of  his  own, 
the  better  to  assure  the  conveyance,  he  will  be  held  person- 
ally to  respond  to  the  full  scope  of  the  covenant.^  Such  a 
covenant  is  not  within  the  scope  of  his  official  duty  or 
authority,  which  he  cannot  enlarge  by  any  act  of  his  own ; 
hence  the  estate  in  such  case  is  not  bound,  but  only  himself 
personally/  It  has  been  held,  that  where  an  administratrix 
inserted  a  covenant  in  her  deed  of  sale  in  which  she  was  not 
named  as  administratrix,  although  so  named  in  the  forepart 
of  the  deed,  and  her  title  suffixed  to  her  signaAre,  it  was 
prima  facie  her  personal  covenant.^  An  administrator,  how- 
ever, who  came  into  possession  of  land  by  the  foreclosure 
of  a  mortgage  to  his  intestate,  and  sold  the  same  without 

law  and  equity,  it  was  held  not  to  bar  her  dower,  which  was  the  only  interest 
she  had  in  the  land :  Schurtz  v.  Thomas,  8  Pa.  St.  361. 
'  Doe  V,  Cassidy,  9  Ind.  65,  66. 

*  Kaufifelt  V.  Leber,  7  Watts  &  S.  93,  97  (where  the  executor  had  executed 
a  bond  to  indemnify  the  purchaser  against  outstanding  incumbrance  or  defect 
in  the  tide,  and  was  held  liable  thereunder). 

3  Coe  V,  Talcott,  5  Day,  88,  93. 

*  Brown  v.  Van  Duzee,  44  Vt-  529,  533 ;  Prouty  r.  Mather,  49  Vl  41$, 
425;  Mason  v.  Ham,  362Me.2573;  Dunlap  v,  Robinson,  12  Ohio  St  531, 
533;  Godley  v.  Taylor,  3  Dev.  178,  179.  And  where  in  such  case  the  pur^ 
chaser,  with  a  covenant  of  warranty  in  the  administrator's  deed,  although  ex- 
pressed to  be  made  by  the  administrator  in  his  representative  character,  is 
evicted,  he  is  personally  liable,  and  the  ^measure  of  damages  is  the  purchase- 
money  and  interest,  with  the  cost  of  the  suit  by  which  he  was  evicted,  not  in- 
cluding the  money  paid  for  the  assignment  of  a  mortgage  of  which  be  had 
notice,  nor  for  the  release  of  the  widow's  dower:  Sumner  v.  Williams,  8  Mass. 
162,  220  it  ieq*  So,  an  administrator  cannot,  under  an  order  to  sell  describing 
the  lands  to  be  sold,  bind  the  estate  by  a  covenant  for  the  quiet  enjoyment  by 
the  purchaser  of  an  easement  in  other  lands  of  the  decedent  not  ordered  to  be 
sold,  unless  such  easement  was  in  law  already  an  appurtenance  to  the  land 
sold:  Mabie  v.  Matteson,  17  Wis.  i,  7. 

5  Lockwood  ff.  Gilson,  12  Ohio  St.  526,  529. 
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license  from  the  Probate  Court,  was  held  not  liable  in  an 
action  on  his  covenant  of  good  right  to  convey*  because  the 
heirs  had  accepted  the  purchase-money.' 

The  deed  of  an  executor  or  administrator  should  show 
upon  its  face  the  authority  under  which  it  was  given  with 
sufficient  certainty  to  enable  the  act  done  to  be  traced  to  the 
authority  vested  in  him ; '  but  it  is  not  necessary  that  the 
grounds  or  reasons  upon  which  the  court  proceeded  in  mak- 
ing the  order  of  sale  be  specified,  if  the  legal  necessity  to 
sell  appear.3  So,  it  was  held  that  the  deed  need  not  recite 
the  authority  by  which  it  is  given,  if  it  be  referred  to  and 
the  administrator  describe  himself  as  such ;  ^  that  it  is  good 
without  reciting  the  sale  was  by  auction,  or  that  the  grantee 
was  the  highest  bidder ;  and  it  is  not  necessary  that  the  deed 
be  signed  by  the  administrator,  if  the  capacity  in  which  he 
sells  appears  in  any  part  of  it?  Recitals  in  a  deed  are.  said 
to  be  not  of  the  essence,  but  only  of  the  form  of  the  con** 
veyance ;  a  purchaser  is  entitled  to  the  recitals  required  by 
the  statute,  but  their  omission  does  not  vitiate  the  deed.^ 

An  administrator's  sale  passes  no  title  until  a  deed  is  exe- 
cuted 7  and  delivered ;  ^  but  where  a  sale  is  otherwise  com- 
plete, equity  will  compel  the  delivery  of  a  deed  and  the 
payment  of  the  purchase-money ,9  or  the  Probate  Court  may 
compel  its  execution  in  conformity  with  a  sale  made  under 
its  order  and  duly  confirmed.*®  Delay  in  the  delivery  of  the 
deed  beyond  the  time  specified  in  the  terms  of  sale,  in  con- 
sequence of  objections  made  to  the  confirmation  of  the  sale, 
does  not  release  the  purchaser,"  and  when  made  and  deliv- 

*  The  conrt  intimated,  also,  that  he  would  not  be  liable  although  the  heirs 
liad  not  received  the  purchase-money,  the  administrator  having  the  right  under 
the  statute  to  convey :  Baldwin  v,  Timmins,  3  Gray,  302. 

*  In  the  absence  of  such  recital  the  authority  cannot  be  supplied :  Lock- 
wood  V,  Sturdevant,  6  Conn.  373,  386. 

3  Watson  V,  Watson,  10  Conn.  77,  87. 

4  Langdon  v.  Strong,  2  Vt.  234,  262.       5  Kingsbury  v.  Wild,  3  N.  H.  3a 

*  Stryker  v.  Vanderbilt,  27  N.  J.  L.  68,  71 ;  Thomas  v.  Le  Baron,  8  Mete. 
355  >  Jones  v.  Taylor,  7  Texas,  240 ;  Allison  v,  Kurtz,  2  Watts,  185,  189. 

f  Wohlien  v.  Speck,  18  Mo.  561.         ^  Jelks  v.  Barrett,  52  Miss.  315. 

9  Id,  324.  »®  Estate  of  Lewis,  39  Cal.  306,  309. 

"  Robb  V.  Mann,  1 1  Pa.  St.  300,  306. 
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ered,  it  relates  back  to  the  confirmation  of  the  sale,  and  con- 
fers the  same  title  as  if  it  had  been  executed  immediately.' 
It  may  be  made  to  an  assignee  of  the  original  purchaser,  or 
to  another  person  with  his  consent.* 

Where  there  are  several  executors  or  administrators,  the 
deed  should  be  made  by  them  all ;  but  if  a  trust  is  executed 
by  one  of  several  joint  dxecutors,  with  the  consent  of  the 
others,  or  which  is  subsequently  ratified  by  the  others,  the 
act  of  the  single  executor  is  binding  in  equity.^  An  execu- 
tor or  administrator  cannot  make  a  deed  by  attorney ;  ^  and 
whether  an  administrator  de  bonis  non  can  make  a  deed  to 
land  sold  by  his  predecessor,  is  held  differently  in  different 
States,  depending  upon  the  authority  ascribed  to  them  by 
the  policy  of  the  law.* 

V.  Results  of  the  Sale, —  ( i .)  Application  of  the  Proceeds,  — 
In  England,  and  in  some  of  the  American  States  in  which 
the  English  doctrine  has  not  been  modified  by  statute,  the 
proceeds  of  sale  of  real  estate  are  strictly  treated  as  equi- 
table assets,  differing  from  legal  assets  in  being  applicable 
to  the  payment  of  debts  without  regard  to  their  dignity  or 
grade.*  The  test  between  legal  and  equitable  assets  is  not 
whether  the  executor  or  administrator,  but  whether  the 
claimant  can  reach  them  without  resorting  to  a  court  of 

'  Bellows  «/.  McGinnis,  17  Ind.  64,  66. 

^  Ewing  V.  Higbee,  7  Ohio,  198,  204;  Halleck  v.  Guy,  9  CtL  181,  196. 

3  Giddings  v,  Butler,  47  Texas,  535,  544. 

4  Gridlcy  V,  Philips,  5  Kan.  349,  353. 

5  Affirmed  in  Illinois:  Baker  v,  Bradsbury,  23  IlL  632,  633.  Denied  in 
Mississippi :  Davis  v.  Brandon,  i  How.  (Miss.)  154.  Doubted  in  Missouri : 
Long  V,  The  Joplin  Mining  and  Smelting  Co.,  68  Mo.  422,  427 ;  Grayson  9. 
Weddle,  63  Mo.  523,  539. 

^  The  distinction  between  legal  and  equitable  assets  is  said  to  rest  upon  the 
principle  that  in  natural  justice  and  conscience,  and  in  contemplation  of  t 
court  of  equity,  all  debts  are  equal,  and  the  debtor  is  equally  bound  to  satisfy 
them  all,  whether  by  specialty  or  by  simple  contract  Therefore,  since  t 
claimant  upon  equitable  assets  is  under  the  necessity  of  going  to  a  court  of 
equity  to  reach  them,  that  court  will  act  only  according  to  the  rule  of  d<HDg 
justice  to  all  creditors  without  any  distinction  as  to  priority :  Plunket  r.  Pes* 
son,  2  Atk.  294;  3  Wms.  on  Ex.,  top  p.  (Perkins's  ed.)  1783  et  teq. 
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equity.  Real  estate  not  being  subject  to  the  payment  of 
ordinary  debts  of  a  deceased  person  at  common  law,  the 
proceeds  of  its  sale  are  necessarily,  in  the  absence  of  statu- 
tory provisions  to  the  contrary,  assets  in  equity  only,  and 
distributable  accordingly.'  But  the  American  doctrine,  even 
in  equity,  is,  "  that  legal  assets  are  such  as  come  into  the 
hands  and  power  of  an  executor  or  administrator,  or  such  as 
he  is  intrusted  with  by  law,  virtute  officii^  to  dispose  of  in 
the  course  of  administration.  «  *  ♦  Equitable  assets 
are,  on  the  other  hand,  all  assets  which  are  chargeable  with 
the  payment  of  debts  or  legacies  in  equity,  and  which  do 
not  fall  under  the  description  of  legal  assets." '  Thus,  the 
proceeds  of  the  sale  of  an  equity  of  redemption  of  either 
real  or  personal  property  constitute  legal  assets  in  the  hands 
of  an  executor  or  administrator ;  3  and  according  to  the 
rule,  that  where  a  voluntary  conveyance  is  set  aside  at  the 
instance  of  prior  creditors  subsequent  creditors  will  partici- 
pate in  the  fund,*  the  proceeds  of  sale  of  property  so  recov- 
ered by  an  executor  or  administrator  are  also  legal  assets. 
In  most  of  the  American  States,  however,  the  whole  mat- 
ter of  assets,  and  particularly  of  the  fruits  of  sales  of  real 
estate,  is  regulated  by  statute,  and  in  consequence  thereof 
the  distinction  between  legal  and  equitable  assets  has  be- 
come of  little  or  no  practical  importance.  In  several  States 
the  courts  have  declared  that  no  distinction  exists  between 
legal  and  equitable  creditors  or  legal  and  equitable  assets.^ 
Statutory  proceedings  in  Probate  Courts,  simple  and  sum- 
mary in  their  nature  and  speedy  and  efficient  in  their  effect, 
take  the  place  and  serve  the  purposes  of  the  former  reme- 

'  Monroe  v.  Wilson,  6  T.  B.  Mon.  122,  125;  Henderson  v.  Burton,  3  Ired. 
Eq.  259;  Cloudas  v.  Adams,  4  Dana,  603. 

*  Story's  £q.  Jur.,  sects.  551,  552.  Judge  Story's  definition  is  noted  in  3 
Wms.  00  Ex.  1786,  and  the  cases  of  Cook  v.  Greyson,  3  Drew,  547,  and  Shee 
V.  French,  3  Drew,  716,  are  cited  as  approving  the  same. 

3  Roosevelt  v.  Fulton,  7  Cow.  71,  77  et  seq, 

4  Bump's  Fr.  Con  v.  329. 

5  So  in  Missouri:  Titterington  v.  Hooker,  58  Mo.  593,  597;  Pierce  v. 
Calhoun,  59  Mo.  271,  274.     And  in  Pennsylvania:  Sperry's  Estate,  i  Ashm. 

347,  351- 
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dies  by  actions  at  law  and  proceedings  in  equity  to  marshal 
assets  to  enforce  the  payments  of  debts  of  deceased  persons.' 

Such  proceeds  of  the  sale  of  real  estate,  if  necessary  for 
the  payment  of  debts,  are  distributable,  like  personal  prop* 
erty,  under  order  of  the  Probate  Court ; '  if,  therefore,  the 
executor  has  made  sale  under  a  power  in  the  will,  there  may 
nevertheless  be  an  order  to  sell  for  the  payment  of  debts,  if 
necessary,  and  a  sale  under  such  order  will  oust  the  title 
derived  under  the  execution  of  the  power,  and  the  executor 
must  account  for  the  proceeds  in  the  Probate  Courts  And 
where  the  will  directs  an  "  out  and  out  conversion  "  of  the 
realty,  it  is  converted,  from  the  death  of  the  testator,  into 
personalty,  and  the  money  arising  from  the  sale  becomes 
assets  in  the  hands  of  the  executor,  for  which  he  is  bound  to 
account  as  for  personal  estate/ 

By  the  sale  the  real  estate  is  converted  into  money.  But 
the  conversion  is  complete  and  effectual  only  to  the  extent 
and  for  the  purposes  for  which  the  sale  was  authorized, 
whether  by  the  will  or  by  the  order  of  the  court  So  far  as 
these  purposes  do  not  extend,  or  in  so  far  as  any  of  them  do 

'  Sajrs  Bradford,  Surrogate,  in  Bloodgood  p.  Bruen,  a  Bradf.  8,  10:  "Our 
statutes  have  largely  changed  the  mode  of  enforcing  the  payment  of  debts  of 
deceased  persons ;  and  many  of  the  rules  which  have  prevailed  at  common 
law  and  in  the  spiritual  cour^  are  not  applicable  to  our  system  of  administering 
estates.  The  surrogate  is  not  only  clothed  with  power  to  order  the  payment 
of  debts  out  of  the  personalty,  but  on  motion  of  an  executor  or  administrator 
within  three  years  after  the  grant  of  letters,  or  on  the  application  of  a  creditor 
at  any  time  after  an  account  filed,  he  may  proceed  to  order  the  real  estate  sold 
for  the  payment  of  debts.  And  the  distinction  between  legal  and  equitable 
assets  no  longer  prevails  as  to  the  proceeds  of  the  tale  of  the  realty ;  bat  they 
are  distributed  in  the  surrogate's  office  in  the  same  manner  and  course  of 
administration  as  the  personal  estate.  The  whole  scope  of  the  various  statu- 
tory provisions  on  this  subject  is  obviously  to  place  under  the  jurisdictioa  of 
the  surrogate  the  application  of  the  entire  estate  of  the  decedent,  real  and  per- 
sonal, to  the  payment  of  the  debts  according  to  the  same  order  and  role  of 
distribution." 

^  Robinson's  Appeal,  62  Pa.  St  213,  217;  Stillman  v.  Young,  16  lU.  318^ 
326;  Tappen  v,  Kain,  12  Johns.  120. 

3  Bloodgood  V.  Bruen,  2  Bradf.  8,  1 1. 

4  Bloodgood  V.  Bruen,  2  Bradf.  11  (citing  Stagg  v.  Jackson,  2  Barb.  Qu 
86;  Kellet  v.  Rathbun,  4  Paige,  102;  Clark  v.  Clark,  8  Paige,  152;. 
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not  take  effect  in  fact  or  in  law,  the  property  remains  in  its 
former  status  touching  the  rights  of  its  owner,  and  passes 
accordingly.  The  surplus  of  the  proceeds  of  a  sale  ordered 
for  the  payment  of  debts,  remaining  after  the  debts  and 
expenses  of  administration  are  discharged,  therefore  retains 
the  character  of  real  estate  for  the  purpose  of  determining 
who  is  entitled  to  receive  it,  and  goes  to  the  persons  to 
whom  the  real  estate  would  have  gone  but  for  the  conver- 
sion.' But  such  surplus  goes  as  money ^  nevertheless;  and 
therefore  passes  to  the  personal  representative  of  the  heir  or 
devisee,  even  though  the  land  may  not  have  been  sold  during 
his  lifetime."  So,  proceeds  of  the  sale  of  lands  which  the 
testator  directed  to  be  divided  to  his  children  upon  his  wife's 
death,  go  to  the  administrator  dt  bonis  non,  and  not  to  the 
wife's  executor.3 

Where  the  executor  or  administrator  sells  real  estate 
which  had  been  fraudulently  conveyed  by  the  decedent  to 
pay  his  debts,  the  surplus  remaining  goes  generally  to  the 
fraudulent  grantees,  because  as  to  them  the  original  grant 
remains  valid.^    An  early  case  in  Massachusetts  held,  that 

>  WiUiams  v.  Mason,  23  Ala.  48S,  503;  Griswold  v.  Frink,  22  Ohio  St 
79,  8S;  Read  v.  Bostick,  6  Humph.  321,  323.  This  principle  applies  as 
folly  to  sales  by  the  executor  under  the  will,  as  to  sales  under  order  of  the 
Probate  Court.  "The  principle  appears  to  be  fully  settled,  both  upon  well* 
considered  reasons  of  justice  and  expediency  and  upon  a  series  of  authorities, 
that  where  land  is  devised  as  real  estate,  and  either  by  direction  of  the  testator 
himself  or  by  operation  of  law,  such  real  estate  is  converted  into  money  for 
the  purpose  of  better  investment,  or  for  any  other  purpose  consistent  with  the 
design  and  purpose  of  the  ultimate  destination  to  which  the  real  estate  was 
appropriated,  then  the  money  is  substituted  for  and  stands  in  the  place  of  the 
devised  real  estate,  and  shall  go  to  the  same  persons  and  in  the  same  propor- 
tions, and  vest  in  possession  and  enjoyment  at  the  same  times  and  upon  the 
same  contingencies  which  would  have  affected  the  real  estate  had  it  remained 
specifically  in  real  estate : "  Holland  v,  Cmft,  3  Qray,  162,  180  €t  seq.  See 
also  Bogert  v.  Hertell,  4  Hill  (N.  V.),  492,  495. 

'  Cronlse  v.  Hardt,  47  Md.  433,  438  (citing  Grider  v.  McClay,  4  Serg.  & 
R.  224;  Pennell's  Appeal,  8  Harris,  515). 

3  Buttrick  V.  King,  7  Mete  20. 

4  Allen  V,  Ashly  School  Fund,  102  Mass.  262,  266;  McLean  v.  Weeks, 
61  Me.  277,  280;  Bank  of  the  United  States  v.  Burke,  4  Blackf.  141,  143; 
Rochelle  v.  Harrison,  8  Port.  352 ;  Abbott  v,  Tenney,  18  N.  H.  109. 
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the  surplus  became  assets  in  the  administrator's  hands,  as 
an  incident  to  his  right  to.  recover,  and  was  distributable  to 
the  heirs.  ^ 

Proceeds  of  sale  of  real  estate  under  a  decree  in  equity 
are  liable  first  for  taxes  due  the  State ;  and  where  the  mort* 
gagee  has  paid  the  taxes  he  will  be  substituted  to  the  rights 
of  the  State,  and  has  a  preference  for  the  repayment  of  the 
taxes  in  the  administration  of  the  estate."  The  creditor 
of  an  heir  may  reach  the  proceeds  of  sale  of  real  estate 
due  to  him,  in  chancery.^  The  right  of  an  executor  to 
deduct  from  the  proceeds  of  land  sold  in  partition  the 
amount  of  a  devisee's  indebtedness  to  the  testator  is  para- 
mount to  that  of  an  assignee  of  the  devisee,  or  to  the  r^hts 
acquired  under  a  sheriff's  sale  of  the  devisee's  interest^ 
A  conveyance  by  the  devisee  of  his  interest  in  lands  devised, 

jr 

with  an  absolute  direction  to  the  executor  to  sell  for  distri- 
bution, passes  his  interest  in  the  land  when  sold.^  In  the 
absence  of  any  evidence  of  insolvency,  or  any  reason  why 
money  should  not  be  paid  to  judgment  creditors,  the  oldest 
judgment  creditor  is  entitled  to  be  first  paid  in  a  contest 
between  judgment  creditors  having  obtained  judgment  after 
the  debtor's  death.^ 

It  was  held  in  Georgia,  that  the  widow's  claim  takes  prece- 
dence  of  any  lien  with  which  the  decedent  encumbered  his 
estate ;  but  it  does  not  go  back  of  liens  adhering  when  he 
acquired  the  property.^ 

The  expenses  of  a  sale  of  real  estate  ought  to  be  paid 
out  of  the  proceeds.* 

'  Martin  v.  Root,  17  Mass.  222,  228. 
'  Fulton  V,  Nicholson,  7  Md.  104,  107. 

3  Hays  V.  Miles,  9  GiU  &  J.  193,  197. 

4  Smith  V.  Smith,  13  N.  J.  Eq.  164. 

5  Costen's  Appeal,  13  Pa.  St  292,  298. 
^  Dnpree  v.  Adkins.  43  Ga.  475. 

7  Murphy  v.  Vaughan,  55  Ga.  361  (Jackson,  J.,  dissenting,  on  the  ground 
that  the  widow's  allowance  constitutes  expenses  of  administration,  and  as  such 
takes  precedence  of  any  lien)* 

*  Justices  of  Mason  v.  Lee,  l  T.  B.  Mon.  347,  250;  Eraser  v.  Dean,  15 
Mass.  183. 
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(2.)  Rights  of  Purchasers.  —  {a.)  The  Rule  of  Caveat  Emp- 
tor, — The  sale  of  real  estate  by  an  executor  or  admin- 
istrator, whether  under  a  power  conferred  upon  him  by  the 
will  or  by  order  of  the  Probate  Court  for  the  payment  of 
the  decedent's  debts,  is  strictly  governed  by  the  extent 
of  the  power.  What  he  does  in  conformity  with  the  will, 
or  with  the  order  of  the  court,  in  so  far  as  the  same  is 
authorized  by  statute,  is  binding  upon  the  estate,  the  heirs, 
and  devisees;  what  he  does  in  excess  of  such  power  or 
order  is  either  void  or  can  bind  him  only  personally.'  The 
principle  of  caveat  emptor  is,  therefore,  strictly  applicable.' 
The  obligation  it  imposes  upon  the  purchaser  is,  that  he 
must  exercise  his  own  judgment  upon  whatever  he  reason- 
ably has  the  means  of  exercising  his  judgment  upon  per- 
taining to  the  thing  sold ;  hence,  in  sales  by  executors  or 
administrators  there  is  no  warranty,  either  express  or  implied.^ 
The  administrator  is  not,  in  general,  bound,  in  selling  the 
property  of  an  estate,  to  make  known  defects  of  title  within 
his  knowledge  ;<  and  where  there  is  neither  warranty  nor 
fraud  by  the  administrator  in  selling,  and  the  sale  is  regular,^ 
the  purchaser  is  bound  to  pay  the  amount  of  his  bid,  although 
there  be  a  defect  in  the  title.^  Nor  can  the  purchaser  defend 
against  an  action  at  law  for  the  purchase-money  on  the 

»  Anti,  p.  831  et  seq, 

*  Brack  v.  Philips,  2  Wash.  (Va.)  68,  7a  "Because  they  have  no  right  to 
sell  except  under  special  authority."  Bingham  v.  Idaxej,  15  111.  295;  Hawpe 
V.  Smith,  25  Texas  Supp.  448;  Walden  v.  Gridley,  36  III.  523;  Hntchins  v. 
Brooks,  31  Miss.  430;  Thompson  v,  Munger,  15  Texas,  523,  527;  Headrick 
V.  Yount,  22  Kan.  344,  349 ;  Bond  v,  Ramsey,  89  111.  29,  33. 

3  Williams  v.  McDonald,  13  Texas,  322.  This  extends  to  the  title  in 
sales  of  land  by  executors  and  administrators :  Walton  v.  Reager,  20  Texas, 
103,  108.  Thus,  a  land-warrant  for  military  services  descends  to  the  heir; 
if  the  administrator  sell  it  Mrithont  an  order  of  court,  the  purchaser  takes  no 
title  therein,  and  equity  will  inquire  into  the  patent  issued  to  the  vendee,  and 
decree  the  holder  of  the  legal  title  a  trustee  for  the  equitable  owner :  Brush 
V,  Wear,  15  Pet  103,  ill. 

^Thompson  v,  Munger,  15  Texas,  523,  527;  Hawpe  v.  Smith,  25  Texas 
Supp.  448,  450. 

s  Mellen  v,  Boarman,  13  Smed.  &  M.  100;  Thompson  v»  Mnngtr,  supra ; 
Bams  V.  Hamilton,  33  Ala.  210 ;  Bishop  v,  O'Conner,  69  111.  431 ;  Jones  v. 
Head,  i  La.  An.  200. 
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ground  of  an  irregularity  in  the  sale,'  if  he.  has  been  let  into 
possession  of  the  property  bought;'  nor  where  he  obtained 
a  good  legal  title ;  ^  nor  if,  in  the  absence  of  fraud  or  war- 
ranty by  the  administrator,  he  was  dispossessed  by  the 
holder  of  a  paramount  title,  of  which  he  had  notice  at  the 
time  of  the  sale/  An  agreement  by  the  administratrix  and 
adult  heirs  to  deduct  from  the  purchase  price  in  proportion 
to  an  alleged  deficiency  in  the  quantity  of  land  sold,  is  void, 
and  constitutes  no  defence  to  the  payment  of  the  purchase- 
money  ;  5  nor  can  the  purchaser  refuse  to  pay  because  the 
administrator,  or  the  notary  acting  for  him,  refused  to  fur- 
nish the  title  for  examination,  or  because  the  widow  (holding 
in  communion  with  the  decedent)  refuses  to  sign  the  act 
of  sale.^ 

Caveat  emptor  is  the  rule  at  law.  In  equity  the  purchaser 
is  protected  against  the  consequences  of  his  acts  if  he  was 
misled  or  deceived  by  the  fraud  or  mistake  of  the  executor 
or  administrator,  upon  whose  representations  he  had  a  right 
to  rely.7  Thus,  where  an  executor  under  a  will  which  gave 
him  no  power  to  sell,  sold  with  the  knowledge  and  consent  of 
the  heirs,  received  the  purchase-money  and  conveyed  by  deed, 
the  heirs  informing  the  purchaser  that  the  executor  was  the 
proper  person  to  sell,  the  heirs  were  held  estopped  there- 
after from  disputing  the  title  of  the  purchaser ;  and  where 

'  Otis*s  EsuJe,  Myrick  (Prob.  Rep.),  222. 

'  Worthington  v.  McRoberts,  9  Ala.  297,  300 ;  Mitchell  v.  McMnUen,  59 
Mo.  252,  256 ;  Connor  v.  Eddy,  25  Mo.  75. 

3  Lee  V.  White,  4  Stew.  &  P.  178. 

4  Pool  V.  Hodnett,  18  Ala.  752. 

5  Dees  V.  Tilden,  2  La.  An.  412. 

^  Merrick  v.  North,  28  La.  An.  878. 

7  Ives  V,  Pierson,  i  Freem.  Ch.  22a  The  misrepresentatioii  which  will 
avoid  a  sale  or  furnish  a  defence  to  an  action  for  the  purchase-rooney  mnst  be 
of  a  material  fact  operating  as  an  inducement  to  purchase ;  and  the  purchaser 
having  a  clear  right  to  rely  thereon,  must  be  deceived  thereby :  Fore  v.  Mc- 
Kenzie,  58  Ala.  115,  ii6.  So  the  purchaser,  although  he  has  no  right  to 
appeal  from  the  order  confirming  the  sale,  may  have  relief  in  equity  against  s 
purchase  from  an  administrator  who  has  been  ordered  to  give  a  new  bond,  and 
has  refused  to  do  so.  The  validity  of  such  sale  is  at  least  doubtful,  and  is  there- 
fore voidable  in  a  direct  proceeding :  Levy  v.  Riley,  4  Oreg.  392. 
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he  subsequently  made  valuable  improvements  upon  the 
property,  with  the  knowledge  of  the  heirs,  they  were  com- 
pelled upon  his  action  to  make  to  him  a  good  title  of  record.' 
It  is  well  recognized  by  authority  and  obvious  on  princi- 
ple, that  an  irregular  sale  may  be  confirmed  by  adult  heirs, 
who  will  not  thereafter  be  permitted  to  question  the  pur- 
chaser's title.'  And  so,  an  administrator  consenting  to  a  sale 
of  the  real  estate  of  the  intestate  by  the  heirs,  divests  him* 
self  of  any  right  to  make  the  same  assets  in  case  of  deficiency 
of  the  personal  property  to  pay  the  debts ;  3  he  can  only 
hold  the  heirs  liable  for  the  value  of  the  land  sold,  each  heir 
for  his  share.^  Where  the  administrator  sells,  having  no 
authority,  the  purchaser  may  set  up  failure  of  consideration 
in  bar  of  recovery  of  the  purchase-money,^  and  may  have  the 
sale  vacated,  the  cash  he  has  paid  refunded  to  him,  and  his 
notes  for  the  residue  of  the  purchase-money  cancelled.^  So, 
an  action  for  the  purchase-money  will  be  enjoined  where 
the  purchaser  bought  in  consequence  of  fraudulent  repre- 
sentations by  the  administrator,  and  it  is  proved  that  the 

'  Favill  V,  Robertx,  50  N.  Y.  222.  So,  where  the  executor  sella  under  a 
mistake  of  his  power,  and  the  true  owner  under  the  will,  in  ignorance  of  his 
title,  induces  the  purchaser  to  buy,  he  cannot,  on  discovering  his  mistake,  set 
up  his  title  against  the  purchaser ;  but  in  such  case  the  true  owner  is  entitled  to 
the  purchase-money,  which  is  not  to  be  charged  in  the  executor's  account: 
Miller's  Appeal,  84  Pa.  St  391. 

'  Longworth  v.  Goforth,  Wright,  192;  Beckham  v.  Newton,  21  Ga.  187^ 
Lee  V,  Gardener,  26  Miss.  521,  548;  Johnson  v,  Perkins,  57  Tenn.  367; 
Randel  v.  Carter,  62  Ala.  95,  107. 

3  Pell  V.  Farquar,  3  Blackf.  331. 

4  Livingston  v.  Noe,  65  Tenn.  55,  64. 

5  Campbell  v.  Brown,  6  How.  (Miss.)  230,  235 ;  Laughman  v,  Thompson, 
6  Smed.  &  M.  259,  269. 

^  Shields  v.  Allen,  77  N.  C.  37$  (in  which  case  the  order  to  sell  had  been 
obtained  without  making  the  infant  heirs  parties,  to  whom  the  premises  were 
afterward  set  apart  as  a  homestead).  *<It  is  equally  clear,"  says  Rodman,  J. 
(p.  376),  "that  when  a  court  orders  the  sale  of  a  particular  piece  of  land  for 
partition  or  any  other  purpose,  it  offers  to  sell  a  good  title,  and  will  not  com- 
pel a  purchaser  to  complete  his  purchase  by  paying  the  price,  if  it  appear  that 
a  good  title  cannot  be  made,  except  where  the  sale  is  expressly  or  by  implica- 
tion stated  to  be  merely  of  the  estate  of  a  person  named,  as  in  the  foreclosure 
of  a  mortgage,  or  of  some  other  certain  and  definite  estate  or  right" 
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decedent  had  parted  with  his  title  before  his  death.'  But  it 
is  incumbent  upon  the  purchaser  who  asks  relief  to  show 
the  existence  of  such  facts  as  will  establish  the  fraud  or  mis* 
take ;  ^  the  mere  silence  of  the  administrator  in  respect  to 
the  title,  although  he  may  have  known  it  to  be  defective, 
will  not  amount  to  such  a  fraud  as  will  vitiate  the  sale.' 
Nor  is  there  relief  in  equity  for  a  purchaser  against  whom 
an  irresponsible  person,  knowing  the  purchaser's  desire  to 
obtain  the  property,  ran  it  up  beyond  its  value/ 

But  a  purchaser  cannot  resist  the  payment  of  notes  given 
for  the  purchase-money,  on  the  ground  that  the  sale  is  void 
for  irregularity,  without  tendering  the  restoration  of  the 
property ; '  and  while  he  may  recover  from  the  heirs  the 
purchase-money  and  value  of  improvements  put  upon  the 
land  in  good  faith,  if  the  sale  is  void,^  and  the  purchase- 
money  has  been  applied  to  the  payment  of  debts,'  he  must, 
in  all  such  cases,  and  before  he  can  claim  to  be  reimbursed  the 

t  Coombs  V.  Lane,  17  Texas,  2S0,  282. 

'  The  mere  fact  that  at  the  time  of  the  sale  by  the  administrator  the  record 
of  the  clerk's  office  in  the  connty  where  the  land  is  situated  shows  that  the  in- 
testate had  conveyed  the  land  in  his  lifetime,  which  fact  neither  the  adminis> 
trator  nor  the  purchaser  knew  at  the  time,  will  afford  no  defence  in  t  suit 
brought  for  the  purchase-money :  Ward  v.  Williams,  45  Texas,  617. 

3  Ante,  p.  839;  Thompson  v,  Munger,  523,  527  et  seq.  So,  a  purchaser 
from  an  executor  having  power  to  sell,  who  honestly  made  an  arrangement 
with  the  widow  of  the  testator  to  waive  her  right  of  dower,  and  sold  with  notice 
of  the  widow's  claim,  is  not  entitled  to  relief  upon  the  widow's  insisting  on 
her  right  of  dower  in  the  land :  Wilson  v.  White,  2  Dev.  Eq.  29,  30. 

4  Williams  v,  Bradley,  7  Heisk.  54,  60;  East  v.  Wood,  62  Ala.  313. 

5  Claiborne  v.  Yeoman,  15  Texas,  44.  A  court  of  equity  in  such  case  will 
enjoin  the  judgment  for  the  purchase-money,  obtained  nil  dicit,  even  after 
the  expiration  of  several  years ;  and  if  the  purchaser  have  been  in  possession, 
restore  the  property  to  the  heirs,  and  require  accounting  for  the  rents  and 
profits :  Miller  v.  Palmer,  55  Miss.  325,  338  et  seq, 

^  Burdett  v,  Silsbee,  15  Texas,  604,  620;  Longworth  v.  Wolfington,  6 
Ohio,  9;  ^cott  V.  Dunn,  i  Dev.  &  B.  425 ;  Bennett  v.  Caldwell,  8  Baxt.  483. 
But  the  purchaser  cannot  recover  compensation  for  improvements  made  after 
the  service  of  subpoena  and  the  filing  of  a  bill  to  set  aside  the  sale :  Snider  v. 
Snider,  3  W.  Va.  200,  208. 

7  Jayne  v,  Boisgerard,  39  Miss.  796,  799 ;  Schaefer  v.  Causey,  8  Mo.  App. 
142 ;  Mobley  v.  Nave,  67  Mo.  546,  and  cases  cited  under  note  6,  supra. 
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purchase-money  paid,  restore  the  property.'  So,  although 
the  purchase-money  paid  to  an  administrator  under  a  void 
sale  cannot  be  recovered  from  the  heirs  (if  not  applied  to 
the  payment  of  the  debts),  yet  taxes  paid  by  the  purchaser 
constitute  a  charge  upon  the  land,  and  ought  in  equity  t9  be 
refunded;'  and  the  same  principle  holds  good  as  to  pur- 
chase^money  which  has  been  applied  to  the  payment  of 
debts  of  the  estate.^  A  court  of  equity  will  protect  the  title 
of  a  purchaser  under  a  void  sale,  unless  there  be  satisfac- 
tory proof  of  collusion  between  him  and  the  administrator, 
upon  payment  to  the  heirs  of  the  value  of  the  premises  at 
the  time  of  the  sale,  with  intere^  until  payment  is  made ;  ^ 
and  a  purchaser  cannot  be  held  liable  as  a  trespasser  for 
entering  upon  the  premises  bought  at  a  void  sale.'  But  it 
is  obvious  that  the  purchaser  can  make  no  valid  contract 
with  an  executor,  nor  derive  any  right  or  title  whatever 
ufider  a  sale  by  him,  if  he  has  notice  that  the  sale  is  a  fraudu- 
lent one.* 

The  rule  of  caveat  emptor  does  not  require  the  purchaser 
to  inform  himself  of  that  which  cannot  be  seen  from  the 
inspection  of  the  records;  secret  defects  are  to  him  no 
defects  at  all.'     He  is  not  affected  by  a  secret  trust  of  which 

'  Young  V,  Twigg,  27  Md.  620,  642 ;  Winslow  v.  Crowell,  32  Wis.  639, 
662 ;  Blodgett  v.  Hitt,  29  Wis.  169. 

'If  the  heir  omits  to  pay  the  taxes,  he  adopts  the  payment  made  by  the 
purchaser,  and  under  the  rule  that  he  who  asks  equity  must  do  equity,  a  court 
of  equity  will  refuse  its  aid  to  the  heirs  unless  they  pay  back  the  amount  paid 
for  taxes,  with  interest :  Nowler  v,  Coit,  i  Ohio,  436  (of  the  2d  ed.). 

3  Sharkey  v,  Bankston,  30  La.  An.  S91,  and  cases  ante,  p.  482,  notes  6,  7. 
In  such  case,  if  the  court  will  permit  redemption,  and  where  large  sums  have 
been  expended  for  improvements,  some  of  which  are  valuable  and  some  orna- 
mental and  matters  of  taste,  the  purchaser's  right  to  have  the  money  refunded 
is  said  to  be  the  highest  equity ;  second  in  degree  is  the  right  of  the  heirs  to 
have  the  value  of  the  property  exclusive  of  the  improvements,  over  and  above 
the  amount  of  the  purchase-money ;  and  the  lowest  equity  is  the  right  of  the 
purchaser  to  be  reimbursed  for  the  improvements  made  by  him:  Smith  v. 
Knoebel,  82  III.  392,  400  et  seq, 

4  McCown  V,  Foster,  33  Texas,  241,  246. 

5  Burgauer  v.  Laird,  26  Ark.  256  (Gregg,  J.,  dissenting,  p.  268). 
^  Baldridge  v.  Scott,  48  Texas,  178. 

7  Banks  v.  Ammon,  27  Pa.  St  172,  175. 
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he  had  no  notice ;  if  the  legal  title  was  in  the  intestate,  he 
takes  it  discharged  of  such  trust.'  So,  the  purchaser's  title 
has  priority  over  an  unrecorded  deed  from  the  intestate.* 

A  purchaser  acquires  an  equitable  interest  in  the  land  as 
sooi}  as  he  has  paid  the  purchase-money.^  On  the  other 
hand,  the  purchaser  has  no  right  to  a  conveyance  until  he 
has  paid  the  purchase-money;  and  although  the  adminis- 
trator has  falsely  reported  that  the  purchaser  has  made  the 
required  cash  payment  and  otherwise  complied  with  the 
terms,  and  the  sale  is  confirmed  by  the  court  and  a  convey- 
ance executed,  the  title  of  the  heirs  is  not  divested,  and  the 
land  remains  bound  for  the 'purchase-money.^ 

By  the  sale  under  order  of  the  Probate  Court  the  pur- 
chaser acquires  whatever  title  or  estate  the  deceased  owned 
at  the  time  of  his  death,'  and  he  may  enforce  conveyance 
thereof  to  him  by  action  against  the  administrator.^  Where 
he  has  gone  into  possession,  and  complied  with  the  terms  <9f 
the  sale  by  making  the  required  cash  payment  and  giving 
his  notes  for  the  balance  of  the  price,  the  administrator  can- 
not sue  to  rescind  the  sale  on  the  ground  of  defects  in  the 
title  of  the  purchaser.'  So,  the  purchaser  at  an  adminis- 
trator's  sale  of  an  insolvent  disseizor,  dying  before  the  ex- 
piration of  the  time  which  would  complete  his  title  by 
adverse  possession,  is  entitled  to  hold  the  land  against  the 
devisee  of  the  disseizor,  although  she  entered  and  remained 
in  possession  until  the  expiration  of  such  time,  and  although 
the  sale  was  made  subsequently.' 

■  Love  V.  Berry,  22  Texas,  371,  377. 

'  Buto  V.  Tompkins  County  Bank,  22  Han,  11 ;  Emerson  v.  Ross,  17  Fla. 
122,  133. 

3  Sufficient  to  constitute  an  equitable  defence  to  an  action  of  ejectment  by 
the  grantee  of  the  heirs  who  bought  from  them  with  actual  or  constmctiTe 
notice  of  the  facts :  Long  v.  Joplin  Mining  and  Smelting  Co.,  68  Mo.  422,  427. 

4  In  such  case  the  vendee  of  the  purchaser  cannot  protect  his  title  by  the 
plea  that  he  is  a  purchaser  for  a  valuable  consideration  without  notice :  Wal- 
lace V,  Nichols,  56  Ala.  321,  326  et  seq.  See  antt,  p.  826  tt  seq.,  as  to  the 
administrator's  duty  to  collect  the  purchase-money. 

5  Ante,-^,  818. 

^  Nesbitt  V,  Richardson,  14  Texas,  656. 
7  McCuUough  V.  Weaver,  14  La:  An.  33. 
'  Peele  v,  Chever,  8  Allen,  89,  92. 
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(3.)  The  Statute  of  Frauds.  —  It  was  questioned  at  one 
time  whether  a  purchaser  at  a  public  sale  by  an  executor  or 
administrator  could  relieve  himself  of  his  bid  under  the 
Statute  of  Frauds ;  but  now  all  doubt  upon  this  point  is  put 
to  rest  by  the  general  doctrine  governing  auction  sales,  which 
makes  the  auctioneer  the  common  agent  of  both  vendor  and 
vendee,  whose  memorandum  of  the  sale  is  held  sufficient  to 
satisfy  the  requirements  of  the  Statute  of  Frauds/  The  stat- 
ute is  also  complied  with  when  both  the  administrator  and 
purchaser  immediately  after  the  sale  proceed  to  a  scrivener 
who  executes  a  deed,  and  when  the  purchaser  signs  a  note 
for  the  purchase-money,  promising  to  procure  the  required 
security  and  leaving  deed  and  note  with  the  scrivener.* 

(^.)  As  to  Incumbrances.  —  It  has  already  been  shown  that 
in  the  absence  of  a  provision  to  the  contrary  in  the  order  of 
court  directing  the  sale,  the  purchaser  from  an  executor  or 
administrator  assumes  the  burden  of  all  incumbrances  rest- 
ing upon  the  property  at  the  time  of  the  death  of  the  testator 
or  intestate.3  It  is  self-evident,  that  where  the  land  is  sold 
subject  to  such  liens,  the  purchaser  must  pay  them  off  in 
addition  to  the  amount  he  pays  the  administrator ;  and  that 
where  the  sale  is  ordered  for  the  purpose  of  discharging  the 
liens,  the  administrator  must  apply  the  purchase-money  for 
that  purpose.^ 

We  have  also  seen  that  the  taxes  which  accrue  after  the 
death  of  the  testator  are,  in  general,  a  charge  upon  the  land, 
and  are  therefore  payable  by  the  heirs  or  devisees,  and  not 

'  Hinde  v.  Whitehouse,  7  East,  558.  This  case  was  decided  by  Lord 
EUenborongh  in  180  >,  and  is  said  to  have  never  since  been  questioned  in 
England  or  America:  Per  Chalmers,  J.,  in  Jelks  v,  Barrett,  52  Miss.  315, 
332. 

»  Work  V.  Cowhick,  81  III.  317. 

3  Ante^  p.  822  //  seq.^  where  this  point  is  considered  in  connection  with  the 
administrator's  duty  to  collect  the  purchase-money. 

4  Martin  v.  Beasley,  49  Ind.  280,  282;  Henderson  v.  Whitinger,  56  Ind. 
151.  And  see  cases  cited  ante,  p.  823  et  seq.  Where  the  administrator, 
although  without  order  of  the  court,  sells  land  upon  an  understanding  with 
the  purchaser  that  the  incumbrances  will  be  paid  out  of  the  purchase-money, 
and  the  price  obtained  is  a  fair  one,  the  payment  of  the  incumbrances  by  the 
administrator  will  not  be  held  waste:  The  State  v.  Schleiffarth,  9  Mo.  App.  431. 
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by  the  executor  or  administrator.'  In  so  far,  then,  as  the 
taxes  constitute  a  charge  upon  the  land,  the  purchaser,  in 
the  absence  of  statutory  provisions  or  direction  to  the  con- 
trary in  the  order  of  sale,  takes  the  land  subject  to  the  pay- 
ment of  the  taxes.  But  where  the  real  estate  goes  to  the 
executor  or  administrator  like  personal  property,  the  duty 
to  pay  taxes  thereon  goes  with  it,  and  the  purchaser  has  a 
right  to  have  them  discharged  out  of  the  purchase-money.' 
If  the  purchaser  wish  to  obtain  a  perfect  title,  free  from  all 
incumbrances,  the  premises  must  be  sold  upon  the  condi- 
tion expressed  or  clearly  implied  by  the  order,  that  the 
amount  of  the  incumbrances  is  to  be  paid  out  of  the  pur- 
chase-money, and  the  residue  only  reported  by  the  adminis- 
trator as  assets.3 

{d.)  As  to  Dower  in  the  Land  Sold, — The  widow's  dower, 
being  a  title  beyond  the  control  of  the  husband  during  his 
lifetime,  is  equally  out  of  the  reach  of  his  executors,  admin- 
istrators, and  creditors.  It  is  no  part  of  the  decedent's 
estate,  and  the  Probate  Court  has  no  control  or  jurisdic- 
tion over  it,  except,  in  some  of  the  States,  to  segregate  it 
from  the  general  property.  Hence,  a  sale  of  real  property 
under  order  of  the  Probate  Court  to  pay  debts  is  always 
subject  to  the  widow's  dower,*  unless  the  widow,  by  her 
voluntary  act,  join  in  the  sale  and  convey  her  dower-interest 
in  the  land,  in  which  case  she  is  entitled  to  the  value  of  her 
dower  out  of  the  proceeds  of  the  sale.*    To  effect  the  con- 

'  7  South.  L.  Rev.  641,  in  connection  with  the  rights  and  duties  of  execu- 
tors and  administrators  in  regard  to  the  real  estate. 

"In  Louisiana,  the  purchaser  may  retain  out  of  the  pnrchase-monej  sufB- 
ctent  to  pay  all  taxes  recorded  against  the  land :  Moore  v.  Moore,  22  La.  An. 
226,  227.  And  in  Kansas,  it  is  by  statute  made  the  duty  of  administiatois  to 
pay  all  taxes  against  real  estate  sold  by  them,  whether  they  accrued  before  or 
after  the  death:  Brown  v,  Evans,  15  Kan.  88,  92.  But  in  Indiana,  the  admin- 
istrator pays  only  such  taxes  as  accrued  before  the  death,  and  upon  a  sale  of 
the  real  estate  by  him,  the  purchase-money  cannot  be  used  for  the  payment  of 
taxes:  Henderson  v.  Whitinger,  56  Ind.  131. 

3  Butler  V.  Emmet,  8  Paige,  12,  19. 

4  Simonton  v.  Brown,  72  N.  C.  46. 

5  Hart  V.  Dunbar,  12  Miss.  273.     But  in  such  case  the  Probate  Court  has, 
it  seems,  no  jurisdiction  to  determine  the  relative  amounts  to  which  she  and 
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veyance  of  her  dower  to  the  purchaser,  the  deed  must  con- 
tain full  and  explicit  words  of  release;  and  all  the  requi- 
sites necessary  to  pass  title  must  be  complied  with.'  Where 
the  widow  sells  as  administratrix  under  order  of  the  court, 
without  reserving  her  dower  therein,  or  excepting  it  in  the 
deed  of  conveyance,  her  dower  is  not  affected  thereby.' 
Nor  is  her  right  to  claim  dower  affected  by  her  acts  as  guar- 
dian for  her  children,  in  a  proceeding  to  sell  the  land  for  the 
payment  of  debts.^  Nor  can  the  administrator,  where  the 
land  is  sold  free  of  dower  and  a  mortgage  given  to  secure 
to  the  widow  its  value,  give  priority  to  a  second  mortgage 
for  money  loaned  by  agreeing  to  cancel  the  first.^ 

Where  dower  has  been  assigned  to  a  widow  in  lands 
before  an  order  to  sell  the  same  for  debts,  that  part  in  which 
the  dower  has  been  assigned  should  be  sold  subject  to  her 
life-estate  therein  as  tenant  in  dower ;  ^  and  the  title  to  such 
lands,  with  the  right  of  possession,  vests  in  the  purchaser 
upon  her  death.^  A  sale  of  land  upon  which  the  decedent 
and  his  wife  have  jointly  made  a  mortgage,  the  wife  relin- 
quishing her  dower,  conveys  a  title  to  the  purchaser  free  of 
dower;  but  the  widow  has  her  right  of  dower  in  the  surplus, 
if  any,  after  discharging  the  mortgage.' 

the  administrator  are  entitled ;  $he  must  seek  her  remedy  in  a  court  having 
jurisdiction  of  contracts:  12  Miss.  287. 

'  The  omission  to  seal  the  release  has  been  held  sufficient  to  avoid  the 
conveyance  of  a  widow's  dower,  although  she  duly  signed  and  acknowledged 
it  after  full  consultation  with  the  administrator  and  believing  the  sale  in  the 
method  adopted  to  be  most  advantageous  for  her  interest,  the  purchaser  paying 
a  full  price  therefor  upon  the  assurance  of  the  administrator  and  the  assent  of 
the  widow  that  he  would  have  a  complete  title :  Giles  9.  More,  4  Gray,  600. 

*  Her  silence  as  to  her  right  of  dower  at  the  time  of  the  sale  is  not  evi- 
dence of  fraud,  nor  the  concealment  of  a  secret  incumbrance  by  which  she 
would  forfeit  her  right  She  is  under  no  obligation  to  proclaim,  at  such  sale, 
her  right  to  dower  in  the  property  sold:  Sip  v,  Lawback,  17  N.  J.  L.  442. 

3  Where  a  widow  waived  notice  and  consented  to  a  sale  of  the  real  estate 
to  pay  debts,  as  guardian  of  her  minor  children,  who  were  the  heirs,  the  sale 
under  the  order  thereupon  made  does  not  pass  her  third  of  the  property,  and 
sttch  proceedings  are  not  competent  evidence  against  her  in  an  action  brought 
by  her  for  partition:  Helms  v.  Love,  41  Ind.  210. 

4  Fine  v.  King,  33  N.  J«  £q.  108.  s  Maples  v.  Howe,  3  Barb.  611. 
^  Costly  r.  Tarner,  38  Ala.  107. 

7  St.  Clair  v.  Morris,  9  Ohio,  15,  17.     But  where,  in  a  proceeding  to  sub- 
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(/•)  As  to  the  Homestead  in  such  Lands,  —  The  homestead 
of  a  deceased  person  descending  to  the  widow  and  heirs 
likewise  forms  no  part  of  the  estate  subject  to  administra- 
tion, the  only  authority  of  the  Probate  Court  with  reference 
thereto  being,  in  most  of  the  States,  to  set  it  out  from  the 
general  estate.*  Since  the  very  nature  of  the  homestead 
consists  in  its  immunity  from  sale  for  debts,  it  is  self-evident 
that  no  order  of  the  Probate  Court  to  sell  the  estate  of  a 
.  decedent  for  the  payment  of  his  debts  can  in  any  manner 
affect  the  rights  of  the  widow  or  children,  or  both,  as  the 
case  may  be,  to  the  homestead,  unless  the  debts  themselves 
represent  a  title  superior  to  that  of  the  decedent*  But 
when  the  homestead  has  served  its  purpose,  which  is,  in  all 

ject  land,  a  part  of  which  the  decedent  and  his  wife  had  mortgaged,  to  sale 
for  the  payment  of  debts,  in  which  proceeding  the  mortgagee  and  widow  were 
both  made  parties,  and  dower  was  assigned  in  the  premises  mortgaged  aod  the 
residue  sold  free  of  dower,  but  the  premises  mortgaged  were  sold  subject  to 
dower,  and  the  proceeds  paid  to  the  mortgagee,  he  was  held  conduded  thereby : 
Affleck  V,  Snodgrass,  8  Ohio  St.  234. 

'  Thomp.  on  Home.  &  Ex.,  sect  546  (citing  Carter  v,  Randolph,  47  Texas, 
379;  Estate  of  Tompkins,  12  Cal.  114;  Estate  of  James,  23  CaL  415,  418; 
Shower  v.  Robinson,  43  Mich.  502,  507). 

'  "With  the  exception  found  in  Texas/'  says  Thompson  in  his  valuable 
work  on  Homesteads  and  Exemptions,  sect  547,  '*a  widow  and  orphan  chil* 
dren  cannot  assert  a  right  of  homestead  in  the  land  of  the  deceased  husband 
and  father,  as  against  debts  or  liens  which  were  superior  to  that  right  during 
his  lifetime.  Their  right  is  a  derivative  right,  coming  from  him ;  they  succeed 
to  it  as  he  possessed  it;  it  is  not  enlarged  by  his  death,  except,  perhaps,  so 
far  as  concerns  the  condition  of  subsequent  occupancy.  Thus,  where  a  fii>ther 
died  before  the  adoption  of  a  constitutional  provision  enlarging  the  homestead, 
his  minor  children  were  not  entitled,  as  against  his  creditors,  to  a  homestejid 
out  of  his  estate  under  that  provision.  But  a  debt  thus  privileged  will  not*  in 
most  of  the  States,  absorb  the  homestead  if  it  can  be  satisfied  out  of  non- 
homestead  property."  See  cases  cited  by  him  :  Evans  v.  Evans,  5  Rep.  499; 
Phipps  V.  Acton,  12  Bush,  375;  Sluder  v.  Rogers,  64  N.  C  289;  Hairisoo 
V.  Oberthier,  40  Texas,  385.  Thus,  the  sale  of  a  homestead  will  be  ordered 
by  the  Probate  Court  if  all  the  other  property  is  exhausted  and  claims  remain 
unpaid  for  which  the  homestead  is  liable:  Fudge  v.  Fudge,  23  Kan.  416. 
But  it  is  error  to  discriminate  in  the  order  between  the  debts  incurred  before 
and  after  the  passage  of  the  homestead  act,  upon  an  application  for  the  sale 
of  land  to  pay  debts  for  part  of  which  the  property  is  exempt  as  a  homestead; 
the  whole  property  should  be  ordered  to  be  sold,  and  the  fund  distributed 
under  order  of  the  Probate  Court :  Gamble  v.  Watterson,  83  N.  C  57^  574. 
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of  those  States  in  which  it  is  not  held  to  constitute  an  abso- 
lute estate  in  the  widow,  to  furnish  an  asylum  or  home  to 
the  widow  during  her  life  and  to  the  children  during  their 
minority,  the  land  passes  to  the  heirs  in  the  same  manner 
as  if  no  intervening  right  of  homestead  had  existed,  subject 
to  the  liability  to  be  sold  to  pay  the  ancestor's  debts.'  And 
where  the  intervention  of  the  homestead  rights  has  pre- 
vented a  creditor  from  recovering  his  debt,  the  usual  rule 
against  delay  in  subjecting  real  estate  to  the  payment  of 
debts  does  not  apply."  And  in  some  of  the  States  the 
land  may  at  once  be  sold,  if  necessary  for  the  payment 
of  the  debts,  subject  to  the  right  of  occupation  by  the 
widow  and  children.3  But  in  others,  such  sales  are  strongly 
objected  to  and  promptly  denied.* 

'  Thomp.  on  Home.  &  Ex.,  sect.  54S  (citing  Bursen  v»  Goodspeed,  60  III« 
281 ;  Wolf  V.  Ogden,  66  111.  224;  Kemp  v.  Kemp,  42  Ga.  527).  See  Booth 
V.  Goodwin,  29  Ark.  633,  636 ;  Taylor  v.  Thorn,  29  Ohio  St  569,  574  (hold- 
ing that  in  Ohio  the  widow  is  no  longer  entitled  to  the  homestead  when  the 
children  reach  majority). 

*  Bursen  v.  Goodspeed,  supra, 

3  Lunsford  v,  Jarrett,  66  Tcnn.  579 ;  Poland  v.  Vesper,  67  Mo.  727,  729 ; 
Evans  v,  Evans,  supra  (under  a  direct  provision  of  the  statute  to  that  effect). 
The  statute  of  Missouri  provides  that  "  all  the  right,  title,  and  interest  of  the 
deceased  housekeeper  or  head  of  a  family  in  the  premises,  except  the  estate 
of  the  homestead  thus  continued,  shall  be  subject  to  the  laws  relating  to 
devise,  descent,  dower,  partition,  and  sale  for  the  payment  of  debts  against 
the  estate  of  the  deceased."  «  *  »  Rev.  Stats.,  sect  2693.  The  purchaser 
will  be  entitled  to  possession  upon  the  death  of  the  widow  and  majority  of  the 
heirs. 

4  The  reversionary  interest  in  a  homestead  cannot  be  sold  by  an  admin- 
istrator during  the  minority  of  any  of  the  children  of  the  intestate:  Hinsdale 
V.  Williams,  75  N.  C.  430.  '*  It  was  never  intended  that  lands  should  be  sold 
encumbered  by  the  claim  of  exemption.  No  more  successful  contrivance  for 
their  sacrifice  and  the  destruction  of  the  rights  of  creditors  could  be  devised 
than  such  a  sale.  The  embarrassments  of  judicial  sales  for  the  payment  of 
debts  — often  ruinous  to  debtor  and  creditor — now  existing  are  sufficiently 
numerous,  without  increasing  them  by  giving  a  construction  to  the  statute  which 
would  authorize  a  sale  of  the  lands  of  a  decedent  incumbered  by  the  claim 
of  a  homestead  exemption.  But  few  purchasers,  not  venturing  on  a  mere  spec- 
ulation in  which  they  supposed  they  had  much  to  gain  and  little  to  lose,  would 
bay  property  subject  to  such  an  incumbrance:"  Per  Brickell,  J.,  in  Rotten- 
berry  tr.  Pipes,  53  Ala.  452.  In  Michigan,  the  right  to  sell  lands  subject  to 
homestead  rights  is  doubted;  but  where  such  sale  is  ordered  and  made,  it 
cannot  be  assailed  collaterally :  Showers  v,  Robinson,  43  Mich.  502,  507  et  seq. 
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(3.)  Effect  of  Purchase  by  the  Executor  or  Administrator. — 
It  is  an  ancient  and  familiar  doctrine  that  the  sale  by  a 
trustee  of  the  trust  property  to  himself,  either  directly  or 
indirectly,  at  public  or  private  sale,  no  matter  how  honest, 
open,  and  fair  the  sale,  or  how  ample  the  price  paid  may 
be,  is  voidable  at  the  mere  option  of  the  cestui  que  trusts 
This  doctrine  is  generally  applied  to  executors  and  adminis- 
trators. It  is  asserted  by  Chancellor  Kent  in  a  case  arising 
upon  the  purchase  of  personal  property  by  the  administra- 
tor selling,  but  his  reasoning  is  fully  applicable  to  the  sale  of 
real  estate,*  He  marshals  a  solid  array  of  English  authori- 
ties in  its  support,  including  such  names  as  Lord  Keeper 
Bridgman,  as  far  back  as  22  Car.  II.;  Lord  Chancellor 
King,  1726;  Lords  Erskine,  Hard  wick,  Thurlow,  Alvan- 
ley,  Eldon,  and  the  English  House  of  Lords  in  1795. 
He  is  in  turn  indorsed  and  his  reasoning  cordially  ap- 
proved by  Story,  in  his  work  on  Equity  Jurisprudence, 
and  by  the  Supreme  Court  of  the  United  States,^  citing 
authorities  to  show  this  doctrine  to  be  in  consonance  with 
the  civil  law  and  codes  of  European  countries.  It  is 
echoed    from    the    State     courts    with    great    unanimity,^ 

*  Willard's  Eq.  Jur.  i86  et  seq, ;  Story's  Eq.  Jur.,  secL  322- 

*  '*  However  innocent  the  purchaser  may  be  in  the  given  case,"  says  the 
Chancellor,  in  Davoue  v.  Fanning,  2  Johns.  Ch.  252,  *'  it  is  poisonous  tn 
its  consequences.  The  cestui  que  trust  is  not  bound  to  prove,  nor  the  court 
bound  to  judge,  that  the  trustee  has  made  a  bargain  advantageous  to  himsell 
The  fact  may  be  so,  and  yet  the  party  not  have  it  in  his  power  directly  and 
clearly  to  show  it.  There  may  be  fraud,  and  the  party  not  able  to  prove  it 
It  is  to  guard  against  this  uncertainty  and  hazard  of  abuse,  and  to  remove  the 
trustee  from  temptation,  that  the  rule  does  and  will  permit  the  cestui  que 
trust  to  come,  at  his  own  option  and  without  showing  actual  injury,  aad 
insist  upon  having  the  experiment  of  another  sale.  This  is  a  remedy  whidi 
goes  deep,  and  touches  the  very  root  of  the  evil."     (p.  260  et  seq.) 

3  Per  Wayne,  J.,  in  Michoud  v,  Girod,  4  How.  (U.  S.)  503,  555  et  seq. 

4  See  Terwilliger  v.  Brown,  44  N.  Y.  237,  240  (citing  De  Caters  v.  Le  Roy 
De  Chaumont,  3  Paige,  179;  Hawley  v.  Cramer,  4  Cow.  735 ;  Cruzer  v.  Ring, 
II  Barb.  364 ;  Moore  v.  Moore,  5  N.  Y.  262).  See  also  Piatt  v.  Longwortfa,  27 
Ohio  St  159;  Stenhouse  v,  Davis,  82  N.  C.  432;  Parron  v,  Morelaad,  7 
Smed.  &  M.  609;  McGowan  v,  McGowan,  48  Miss.  553,  567;  and  the  cases 
infra,  noticed  in  connection  with  some  of  the  details  arising  in  practice,  and 
confirmatory  of  the  principle  announced  in  the  text 

But  even  so  overwhelming  an  array  of  authority,  leaving  no  room  for  doubt 
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with  scarcely  here  and  there  a  doubting  or  dissenting 
voice.* 

The  rule  prohibits  not  only  the  purchase  by  the  executor 

'  But  in  some  of  the  States,  at  least  with  regard  to  personal  estate,  the 
evils  attending  a  rigorous  application  of  the  rule  are  appreciated,  and  its  uni- 
versality denied  by  the  judiciary.  In  the  case  of  Stallings  v.  Foreman,  2 
Hill  (S.  C),  401,  405  et  seq,,  O'Neall,  J.,  reviews  the  common-law  rule  and 
the  course  of  decisions  in  the  State  of  South  Carolina  (reciting  Drayton  v. 
Drayton,  i  Eq.  Rep.  557,  567;  McGuire  v,  McGowen,  4  Eq.  Rep.  486; 
Perry  v.  Dixon,  in  note  4  Eq.  Rep.  504,  the  majority  supporting  the  common- 
law  rule,  two  of  the  judges  dissenting;  Edmunds  v.  Crenshaw,  I  McCord  Ch. 
352;  Trimmier  v.  Trail,  2  Bailey,  484),  and  reaches  the  conclusion  that  execu- 
tors and  administrators  ought  not  to  be  put  upon  the  footing  of  mere  trustees, 
calling  attention  to  their  right,  at  common  law,  to  acquire  the  property  by 
paying  or  accounting  for  its  true  value.  "The  true  reason  of  the  rule,". says 
he,  "the  prevention  of  secret  frauds  in  the  purchases  of  trustees  to  sell, 
does  not  apply  to  sales  made  by  executors  and  administrators.  *  *  *  It 
would  often  compel  executors  to  decline  to  qualify  as  such ;  and  would  pre- 
vent the  widow  or  children  of  an  intestate  from  claiming  the  right  of  admin- 
istration guaranteed  by  law.  For,  if  they  assume  any  of  these  characters  (t.^., 
executors  and  administrators)  under  the  rule  stated,  they  cannot  buy  any  of 
the  personal  property  of  the  deceased,  which  may  be  sold  under  the  will  or 
the  order  of  the  ordinary.  The  right  to  buy  at  such  sales  is  often  of  essential 
importance  to  persons  named  as  executors,  the  widow  and  the  children ;  and 
hence,  if  as  executors  or  administrators  they  could  not  buy,  they  would  be 

as  to  the  status  of  the  law,  cannot  quite  eradicate  all  misgivings  as  to  the  wis- 
dom or  justice  of  the  universal  application  of  the  doctrine,  in  all  its  rigor  and 
inflexibility,  to  executors  and  administrators.  The  very  depth  to  which  this 
remedy  goes,  as  emphasized  by  Chancellor  Kent,  suggests  the  doubt  in  its 
practical  wisdom.  To  reach  the  fraudulent  contrivances  and  crafty  devices  of 
executors  and  administrators  to  enrich  themselves  at  the  expense  of  creditors, 
heirs,  or  legatees,  courts  of  equity  have  rendered  it  impossible  for  them  to  ac- 
quire any  part  of  the  estate  through  the  medium  of  a  sale.  Efficient  and  far- 
reaching  as  this  remedy  undoubtedly  is,  does  it  not  accomplish  its  purpose  at 
the  cost  of  tl^se  whom  it  is  intended  to  protect  ?  For  it  excludes  from  com- 
petition at  the  sale  a  class  of  persons  best  knowing,  generally,  the  value  of  the 
property  offered,  thus  tending  to  reduce  its  exchangeable  value  by  narrowing 
the  demand  for  it  This  is  true  in  a  general  sense  of  all  trust  property  subject 
to  sale ;  and  while  the  rule  is  an  imperfect  remedy  at  best,  since  it  were  vain  to 
ignore  that  it  is  often  defied  and  the  utmost  vigilance  of  courts  of  equity 
baffled  by  the  schemes  of  crafty  and  unprincipled  trustees,  its  injurious  effects 
are  aggravated  precisely  as  its  letter  and  spirit  are  obeyed  by  honest,  law- 
ftbiding  persons.  But  the  rule  operates  with  peculiar  mischief  in  the  adminis- 
tration of  the  estates  of  deceased  persons.  It  is  the  policy  of  the  law  to  com- 
mit administration  to  those  who  have  the  ultimate  interest  in  the  property,  — 
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or  administrator,  but  it  is  violated  if  he  become  beneficially 
interested  in  the  property  sold  before  the  confirmation  of 
the  sale,  although  after  it  has  been  struck  oflf,  and  the  con- 
firmation was  ex  parie^  and  notwithstanding  the  agreement 
by  which  he  became  interested  is  void  under  the  Statute 

compelled  to  forego  the  executorship  or  administratioiL  This  would  be 
making  a  mere  rule  of  equity  intended  to  subserve  justice,  work  a  positive 
legal  wrong,  and  carry  out  and  enforce  the  grossest  injustice.*'  (pp.  40S,  409, 
the  whole  court  concurring.) 

In  Virginia,  sales  are  allowed  by  executors  and  administrators  to  themselves. 
Says  the  chancellor,  in  McKey  v.  Young,  4  Hen.  &  M.  430:  "I  believe  that 
this  opinion  will  be  found  to  accord  with  the  universal  understanding  of  the 
people  of  this  country ;  for  there  is  nothing  more  common  than  for  an  execa- 
tor  to  be  purchaser  at  his  own  sale  of  the  testator's  estate,  and  most  commonly 
to  the  advantage  of  the  legatees :  "  Toler  v.  Toler,  2  Patt  &  H.  71.  Bat  see 
Staples  V,  Staples,  24  Gratt  225,  236  (intimating  the  validity  of  the  general 
rule). 

In  Alabama,  such  sales  are  allowed,  to  the  regret  of  the  Supreme  Court  of 
that  State:  McCartney  v.  Calhoun,  17  Ala.  301,  303  (citing  Brannon  p. 
Oliver,  2  Stew.  47 ;  Beene  v,  Saltmarsh,  4  Port.  2S3 ;  McLane  v.  Spenoe,  6 
Ala.  894. 

In  Louisiana,  the  distinction  is  drawn  which  seems  to  embody  the  true  prin- 
ciple applicable  to  executors  and  administrators:  administrators  having  a 
beneficial  interest  in  the  property  sold  —  as,  for  instance,  the  surviving  owner  in 
community,  the  heir  or  legatee  administering — may  buy  at  their  own  sales  of 

the  widow,  and  after  her  the  next  of  kin  entitled  to  distribution  having  pref- 
erence in  all  the  States,  —  and  to  exclude  these  from  the  right,  open  to  all  the 
world  besides,  of  competing  with  other  bidders  at  sales  of  the  property  of  the 
estate,  seems  not  only  an  injury  to  the  estate,  but  a  positive  injustice  and 
wrong  to  the  individuals.  It  is  not  difficult  to  imagine  circumstances — fre- 
quent instances  of  which  come  within  the  experience  of  probate  judges  and 
practitioners  in  Probate  Courts  —  where  the  only  possibility  of  preserving  an 
estate  from  insolvency  or  total  wreck  is  to  let  the  widow  buy  in  the  property, 
accounting  for  the  purchase-money  in  her  settlement  with  the  court,  and 
employing  it  in  the  support  of  herself  and  minor  children.  In  all  such  cases 
this  deeply  cutting  remedy  operates  to  deprive  the  widow  of  her  right  to  ad- 
minister her  husband's  estate  if  she  would,  for  the  purpose  of  keeping  as  much 
of  the  estate  together  for  the  support  of  herself  and  dependent  family  as  may 
be  consistent  with  the  rights  of  creditors,  compete  with  them,  or  with  strangers, 
at  the  sale. 

The  necessity  of  drawing  a  distinction  in  this  respect  between  executors  or 
administrators  and  other  trustees  seems  to  have  impressed  itself  more  strongly 
upon  the  legislative  authorities  than  upon  the  judiciary.  Attempts  are  not 
wanting  on  the  part  of  legislatures  to  substitute  for  the  rule  in  equity  a  remedy 
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of  Frauds.'  An  agreement^  by  an  executor  selling,  with  the 
purchaser  to  share  in  future  profits  and  losses  is  a  con- 
structive fraud,  and  he  can  obtain  a  voidable  title  only ;  but 
in  the  absence  of  anything  done  to  prevent  competition  in 
bidding,  and  if  the  property  produce  all  it  is  worth,  such 
agreement  is  not  an  actual  fraud  so  as  to  make  the  sale  void 
collaterally.*  But  where  the  administrator  got  the  benefit 
of  land  sold  to  another  who  paid  no  purchase-money,  the 
court,  in  setting  aside  the  sale,  will  refuse  to  allow  the  claim 
of  the  administrator  for  debts  of  the  estate  paid  by  him 
and  his  own  claim  allowed  by  the  Probate  Court,  and  will 
hold  him  liable  for  rents  and  profits.^ 

The  administrator  is  alike  prohibited  from  purchasing  for 
himself  through  an  agent,  and  from  purchasing  as  agent  for 

tuch  property :  Fristoe  v,  Burke,  5  La.  An.  657 ;  Aicard  v,  Daly,  7  La.  An. 
612;  Davidson  v.  Davidson,  28  La.  An.  269,  271.  The  necessary  inference 
is  that  executors  and  administrators  who  are  not  such  beneficial  owners,  are 
treated  as  mere  trustees  to  whom  the  rule  is  fully  applicable. 

In  North  Carolina,  the  executor  may  purchase  if  the  cestui  que  trust  consent 
to  the  sale  and  no  fraud  is  resorted  to:  Pitt  v,  Pittway,  12  Ired.  L.  69 ;  Rob- 
erts V,  Roberts,  65  N.  C.  27. 

equally  efficient  and  less  sweeping  in  its  effects.  In  Maine,  the  statute  author- 
izes administrators  to  take  the  personal  property  of  an  estate  in  their  own  right 
by  accounting  for  its  appraised  value,  unless  the  probate  judge,  deeming  it  for 
the  greater  advantage  of  the  estate,  should,  upon  the  petition  of  the  adminis- 
trator or  of  any  person  interested,  order  its  sale  to  others.  Rev.  Stats.  187 1 
(slightly  amending  the  provisions  of  Rev.  Stats.  1857,  p.  515,  sect  44).  In 
Missouri,  the  statute  authorized  the  administrator  to  purchase  the  real  estate 
at  not  less  than  its  appraised  value,  and  he  was  required  to  show,  in  his  report 
of  sale,  his  interest  in  the  property  sold  and  the  interest  acquired  by  him, 
whether  directly  or  indirectly,  at  the  sale.  Wag.  Stats.  98,  sect.  32;  but  this 
authority  of  the  administrator  to  purchase  was  withdrawn  in  the  revision  of 
1879.  It  would  certainly  conduce  greatly  to  the  substantial  interests  of  estates 
under  administration  for  enlightened  legislators  to  give  this  important  and 
difficult  subject  their  further  careful  consideration.  As  the  law  now  stands, 
neither  judges  nor  chancellors  can  well  deviate  from  the  almost  unbroken 
current  of  authorities  on  this  point;  a  change  of  the  law,  if  possible,  must 
come  from  legislative  authority. 

■  Terwilliger  v.  Brown,  44  N.  Y.  237. 

*  Williams  v.  Rhodes,  81  III.  571. 

3  Coat  V.  Coat,  63  111.  73,  76. 
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another/  A  sale  to  a  relatire  for  less  than  could  have  been 
obtained  from  a  stranger  is  fraudulent  and  void ;  *  and  so  a 
son  of  the  executrix,  buying  with  the  understanding  that  he 
is  to  hold  the  land  for  her  use,  cannot  hold  it  against  cred- 
itors; and  a  purchaser  of  land  which  had' been  purchased 
by  the  executrix  with  assets  of  the  estate,  will  hold  in  trust 
for  the  creditors  if  he  had  notice.^ 

The  rule  applies  not  only  to  the  executors  and  admin- 
istrators themselves,  but  extends  to  all  persons  intrusted 
with  the  management  and  direction  of  the  sales  in  such 
manner  as  to  impose  upon  them  the  duty  of  taking  care  that 
the  property  may  be  sold  to  the  best  advantage.  "They 
cannot  purchase  at  all,  however  fair  their  intentions.  As 
purchasers  their  interests  would  conflict  with  their  duties ; 
and  courts  of  equity,  regarding  the  weakness  of  ordinary 
men,  take  from  them  all  temptation  of  purchasing  at  alL"  ^ 
Hence,  attorneys  of  executors  or  administrators  cannot  be 
permitted  to  buy  at  the  sales  by  their  clients ;  *  nor  a  pro- 
bate judge  at  a  sale  ordered  by  himself.^    And  the  principle 

'  Where  he  buys  as  agent  for  another  the  sale  is  void,  although  he  act 
from  proper  motives :  Neda  v.  Fontenat,  2  La.  An.  782, 
'  Oberlin  College  v.  Fowler,  10  Allen,  545. 

3  Buckingham  v.  Wesson,  54  Miss.  526. 

4  West  V.  Waddill,  33  Ark.  575,  588. 

i  Hall  V.  Hallett,  I  Cox  Ch.  Cas.  134,  140  (quoted  and  approved  in  West 
V.  Waddill,  33  Ark.  587)  ;  O'Dell  v.  Rogers,  44  Wis.  136,  178. 

^  Livingston  v,  Cochran,  33  Ark.  294,  301  (quoting  with  approbation  the 
remarks  of  Lord  Campbell  in  Dimes  v.  Grand  Junction  Canal,  3  H.  L.  Cas. 
793,  avoiding  a  decree  because  the  Lord  Chancellor,  who  was  disqualified  from 
interest,  sat  as  a  judge  in  the  cause)  :  "I  take  exactly  the  same  view  of  this 
case  as  my  honorable  and  learned  friends,  and  I  have  very  little  to  add  to  their 
observations.  With  respect  to  the  *point  on  which  the  learned  judges  were 
consulted,  I  must  say  that  I  entirely  concur  in  the  advise  which  they  have 
given  to  your  lordships.  No  one  can  suppose  that  Lord  Cottenham  could 
have  been  in  the  least  degree  influenced  by  the  interest  he  had  in  this  concern; 
but,  my  lords,  it  is  of  the  last  importance  that  the  maxim,  that  no  man  is  to  be 
judge  in  his  own  cause,  should  be  hejd  sacred.  And  that  is  not  to  be  confined 
to  a  cause  in  which  he  is  a  party,  but  applies  to  a  cause  in  which  he  has  an  in- 
terest. Since  I  have  had  the  honor  to  be  chief  justice  of  the  Queen's  Beach, 
we  have  again  and  again  set  aside  proceedings  in  inferior  tribunals,  because  an 
individual  who  had  an  interest  in  a  cause  took  part  in  the  decision.  And  it 
will  have  a  most  salutary  influence  on  these  tribunals,  when  it  is  known  that 
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includes  sales  by  trustees  under  deeds  of  trust  given  to 
secure  the  payment  of  debts,  and  by  sheriffs  under  execu- 
tion, if  the  executor  or  administrator  have  control  thereof. 
He  will  not  be  permitted,  if  he  become  purchaser  in  such 
case,  to  hold  the  title  as  against  the  estate  if  obtained  fpr 
less  than  its  value.' 

The  administrator  is  not  precluded  from  dealing  with  a 
purchaser  at  a  sale  by  himself,  and  may  acquire  from  him  a 
valid  title  to  the  property  sold,  if  there  was  no  understand* 
ing,  express  or  implied,  at  the  time  of  the  administrator's 
sale,  that  he  should  have  an  interest  in  the  purchase.  Such 
dealing  may  be  tak6n  as  evidence  of  fraud,  and  with  other 
circumstances  may  establish  it ;  but  it  is  not  conclusive,  nor, 
standing  alone,  sufficient'  The  fact  that  the  deed  to  the 
purchaser  and  his  reconveyance  to  the  administrator  were 
executed  on  the  same  day,  and  simultaneously  acknowl- 
edged, that  no  price  was  actually  paid  or  secured  to  be 
paid,  no  possession  delivered  or  agreed  to  be  delivered,  the 
inadequacy  of  the  price  and  the  inability  of  the  purchaser 
to  pay  for  the  property,  are  all  circumstances  which  may 

this  high  court  of  last  resort,  in  a  case  in  which  the  Lord  Chancellor  of  Eng- 
land had  an  interest,  considered  that  his  decree  was  on  that  account  a  decree 
not  according  to  law,  and  was  set  aside.  This  will  be  a  lesson  to  all  inferior 
tribunals  to  take  care,  not  only  that  in  their  decrees  they  are  not  influenced  by 
their  personal  interest,  but  to  avoid  the  appearance  of  laboring  under  such  an 
influence." 

In  Missouri,  it  was  intimated  that  where  the  probate  judge  becomes  a  pur- 
chaser, he  may  have  the  sale  approved  in  the  Circuit  Court:  Bacon  v.  Morri- 
son, 57  Mo.  68. 

'  Clarke  v.  Drake,  63  Mo.  354,  358.  Thus,  where  an  administrator  and  a 
widow  fraudulently  schemed  to  buy  in  property  at  sheriflf's  sale,  by  giving  out 
that  he  was  buying  for  the  widow,  thus  dissuading  others  from  bidding,  and  the 
administrator  agreed  to  convey  to  the  widow  at  the  price  which  he  paid,  it  was 
held  that  jhe  widow  could  maintain  no  action  to  recover  such  property,  being  a 
party  to  the  fraud  ;  but  that  as  to  the  only  child  of  the  intestate,  being  a  minor, 
the  administrator  held  in  trust  for  her :  Johns  v,  Norris,  27  N.  J.  Eq.  485.  A 
sale  by  the  sheriff  of  property  of  a  purchaser  at  an  administrator's  sale,  to  sat- 
isfy a  judgment  against  him  for  the  unpaid  purchase-money,  was,  however,  not 
held  to  be  a  sale  at  which  the  administrator  was  forbidden  to  purchase : 
Shakely  v,  Taylor,  i  Bond,  142. 

'  West  V.  Waddill,  33  Ark.  575,  585.  See  Larselere  v.  Starkweather,  38 
Mich.  96. 
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lead  to  the  coaclusion  that  the  sale  is  in  fact  a  sale  to  the 
administrator  himself/  So,  a  deed  by  the  purchaser  to  the 
administrator  for  a  nominal  consideration  is  voidable,  if  timely 
steps  are  taken  to  set  the  sale  aside.* 

.In  New  York,  under  the  statute  on  this  subject,  a  purchase 
by  the  executor  or  administrator  at  his  own  sale  is  abso- 
lutely void,  and  the  title  remains  in  the  heirs ;  ^  but  in  the 
absence  of  a  statutory  provision  to  such  effect  the  legal 
title  passes  to  the  purchaser;  subject  to  be  divested  by  the 
heirs  within  a  reasonable  time,^  and  he  is  treated  as  trustee 
for  those  beneficially  entitled.'  What  is  a  reasonable  time 
within  which  the  application  to  set  s^ide  such  sale  may 
be  made,  depends  upon  the  circumstances  of  each  case ;  * 
courts  of  equity  will  refuse  relief  in  cases  of  laches  or  un- 
reasonable delay  by  the  heirs,  in  analogy  with  the  Statute 
of  Limitation :  1  thirteen  years,^  and  in  one  case  a  little  less 
than  five  years  after  knowledge  of  the  circumstances,'  were 
held  unreasonable  delay,  on  account  of  which  the  relief 
applied  for  was  refused ;  in  another  case,  seventeen  years 
after  the  oldest  and  five  years  after  the  youngest  heir 
arrived  at  majority,  were  held  not  unreasonable,*^  as  the  mi- 
nority of  one  of  the  heirs  protecting  him  against  the  Statute 

'  Obert  V.  Obert,  12  N.  J.  Eq.  423,  427. 

'  Mitchell  V,  McMullen,  59  Mo.  252,  256.  Such  a  sale  is  a  fraud  io  law, 
whatever  may  have  been  the  motive :  Morgan  v.  Wattles,  69  Ind.  260,  263. 

3  Forbes  v.  Halsey,  26  N.  Y.  53,  65  et  seq, 

4  Murphy  v.  Teter,  56  Ind.  545;  Anderson  v.  Green,  46  Ga.  361,  379; 
Mock  V.  Pleasants,  34  Ark.  63,  72  (citing  Wright  v.  Walker,  30  Aik.  44), 
The  title  vesting  in  the  purchaser  at  law,  subject  to  be  divested  in  equity,  the 
purchaser  cannot  defend  against  an  action  for  the  purchase-money  on  the 
ground  that  he  bought  for  the  administrator :  McAnulty  r.  Hodges,  33  Miss. 

579. 

5  Raflferty  v,  Mallory,  3  Biss.  362,  367  et  seq.     And  to,  if  the  administrator 

purchase  the  real  estate  from  the  heirs,  it  cannot  at  law  be  treated  as  assets, 
without  some  steps  taken  to  divest  the  heirs  of  their  title :  Coster  v.  Brack,  19 
Ala.  219,  221. 

^  Obert  V.  Obert,  12  N.  J.  Eq.  423,  430. 

7  Froneberger  v.  Lewis,  70  N.  C.  456 ;  Morgan  v.  Wattles,  69  Ind.  260,  263. 

^  Fuller  V.  Little,  59  Ga.  338,  341. 

9  WilUams  v,  Rhodes,  81  III.  571. 

'°  Smith  V.  Drake,  23  N.  J.  Eq.  302. 
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of  Umitation  saves  the  rights  of  all.'  The  ratification  of  a 
sale  in  ignorance  of  the  facts  under  which  it  took  place 
does  not  estop  a  devisee  from  exercising  his  election  to 
avoid  a  sale  of  the  executor  to  himself;  a  party  cannot  be 
charged  with  laches  until  after  knowledge  of  the  facts  or 
of  circumstances  sufficient  to  put  him  on  his  inquiry.'  But 
if  the  party  entitled  to  have  the  sale  set  aside  stand  by 
without  making  objection  to  the  sale,  and  see  the  purchaser 
make  valuable  and  permanent  improvements  on  the  prop- 
erty, it  may  be  good  ground  in  equity  for  reimbursement,^ 
or  estop  them  from  asserting  their  claim.^  If,  however,  the 
administrator  purchase  under  a  sale  based  upon  a  fraudulent 
judgment  obtained  by  him,  and  where  he  had  assets  to  pay 
the  debts,  the  heirs  may  recover  without  previous  tender 
of  the  purchase*money  or  payment  of  the  value  of  improve- 
ments.5 

(4.)  Validity  of  the  Sale  in  Collateral  Actions.  —  It  re- 
mains now  to  consider  the  extent  to  which  the  legality  of 
sales  by  order  of  the  Probate  Courts  for  the  payment  of 
debts  of  deceased  persons  is  allowed  to  be  questioned  in 
collateral  proceedings.  The  widely  varying  results  which 
have  been  reached  in  this  branch  of  probate  law  have 
already  been  dwelt  upon,^  as  well  as  the  causes  producing 
this  result.'  It  is  gratifying  to  observe  that  there  is  a  ten- 
dency in  the  several  States  toward  a  reduction  of  the 
magnitude  of  this  divergence,  arising  out  of  the  rational 
development  of  the  principles  constituting  the  basis  of  Pro- 
bate Courts.    This  development,  proceeding  from  as  many 

'  Riddle  v.  Roll,  24  Ohio  St.  572,  5S0.  Bat  each  heir  may  avoid  the  sale 
as  to  his  own  share:  Remick  v,  Butterfield,  31  N.  H.  7o»  89;  Hoitt  v.  Webb, 
36  N.  H.  158;  Beeson  v,  Beeson,  9  Pa.  St.  279. 

*  Williams  v,  Rhodes,  81  111.  571. 

3  Potter  V.  Smith,  36  lod.  231. 

4  Evans  v.  Snyder,  64  Mo.  517,  518. 

s  Riddle  v.  Murphy,  7  Serg.  &  R.  230,  236. 

*  7  South.  L.  Rev.  63a 

7  The  difference  between  the  tenure  of  real  estate  (7  South.  L.  Rev.  625 
//  seq,) ;  and  in  the  scope  and  power  of  Probate  Courts  in  England  and  America. 
7  South.  L.  Rev.  627  it  sgq. 
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starting-points  as  there  are  States,  and  moving  in  as  many 
different  channels,  trends  in  them  all  to  one  common  end : 
harmony  results  in  precise  proportion  to  the  realization  of 
its  inherent  principles.  The  process  is  practical,  rather  than 
theoretical ;  the  result,  not  so  much  of  speculative  reasoning 
as  of  compliance  with  the  practical  wants  and  conveniences 
of  the  people.  The  harmonizing  element  is  the  same  which 
brought  about  the  diversity:  the  legislative  branch  of  the 
government,  as  more  immediately  representing  the  people, 
leading,  the  judiciary  in  both  instances  reluctantly  following. 
The  rich  and  manifold  experiences  of  a  century  of  unex- 
ampled national  growth  and  development  have  moulded  the 
institutions  of  the  several  States  in  the  national  spirit  com- 
mon to  them  all :  as  each  is  but  the  reflex  of  the  nation,  so 
the  system  of  each  is  rapidly  assimilating  to  the  national, 
the  American  system,  in  which  the  incongruities  incident  to 
the  experimental  enactments  of  many  different  and  inde- 
pendent legislatures  are  gradually  disappearing  before  the 
light  of  common  experience  and  intelligent  discussion. 

(a.)  The  prevailing  Doctrine  in  America. — The  doctrine 
announced  on  this  subject  by  the  Supreme  Court  of  the 
United  States  may  well  be  called  the  American  doctrine ; 
not  because  it  emanates  from  Federal  authority,  but  because 
it  embodies  the  principles  logically  and  necessarily  growing 
out  of  the  constitution  of  American  Probate  Courts  and  the 
tenure  of  real  estate  in  America,  and  because  it  is  followed 
and  established  as  authority  by  the  greatest  number  of  States. 
Granting  to  Probate  Courts  the  power  to  inquire  into  and 
adjudicate  upon  the  facts  which  are  necessary  to  give  them 
jurisdiction  —  a  power  hardly  denied  to  them  in  any  of  the 
States  —  and  this  follows  with  inexorable  necessity:  That 
judgments  within  the  scope  of  the  subject-matters  over 
which  their  authority  extends  in  proceedings  following  upon 
the  lawful  allegation  of  circumstances  requiring  the  exercise 
of  their  power,  are  conclusive  against  all  the  world,  unless 
appealed  from  or  avoided  for  error  or  fraud  in  a  direct  pro- 
ceeding. It  matters  not  how  erroneous  the  judgment,  how 
''rregular  the  proceedings,  or  how  insufficient  the  grounds 
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may  be  upon  which  the  judgment  rests:  it  cannot  be  ques- 
tioned collaterally,  because  it  is  the  adjudiciition  of  a  court 
created  for  that  purpose  —  because  to  permit  such  adjudica- 
tion to  be  questioned  or  ignored,  except  in  a  direct  proceed- 
ing, would  be  to  ignore,  practically  and  logically  to  destroy, 
the  court  itself. 

To  this  extent  the  doctrine  is  very  generally  admitted. 
The  difficulty  arises  upon  the  question  how  the  jurisdiction 
in  the  particular  case  in  which  judgment  was  rendered  shall 
be  made  to  appear;  for  if  the  subject-matter  of  the  judg- 
ment is  one  over  which  the  court  had  no  power,  or  if  the 
conditions  upon  which  the  power  can  be  legally  exercised 
did  not  exist,  the  judgment  is  clearly  a  nullity,  and  every- 
thing depending  upon  it  is  necessarily  void.  Thus,  if  the 
Probate  Court  were  to  render  judgment  in  an  action  for 
damages  against  an  executor  or  administrator  for  assault 
and  battery  or  slander,  in  favor  of  a  living  person,  such 
judgment  would  be  of  no  greater  validity  than  the  act  of  a 
highwayman  levying  contribution  upon  a  wayfarer.  Nor 
would  an  order  for  the  sale  of  real  estate,  carry  any  force 
whatever,  unless  the  executor  or  administrator,  or  some 
person  having  a  lawful  interest  in  the  estate  under  admin- 
istration, had  invoked  the  exercise  of  the  power  of  the 
court  in  some  way  recognized  by  law.  It  is  therefore  uni- 
versally admitted  that  a  judgment  which  on  its  face  appears 
to  have  been  rendered  without  jurisdiction,  either  as  to  the 
subject-matter  or  because  the  circumstances  authorizing  its 
exercise  did  not  exist,  is  null  and  void,  and  will  be  so 
treated  in  all  collateral  proceedings :  it  carries  the  declara- 
tion of  its  invalidity  upon  its  face.  But  where  the  judg^ 
ment  does  not  proclaim  its  own  nullity,  being  within  the 
scope  of  authority  of  the  court  pronouncing  it  and  showing 
the  existence  of  facts  demanding  its  exercise,  the  authori- 
ties diverge  as  to  its  validity  collaterally.  The  doctrine 
of  the  Federal  courts  on  this  point  is,  that  the  Probate 
Court  is  "  a  court  which  is  competent  to  decide  on  its  own 
jurisdiction,  and  to  exercise  it  to  a  final  judgment,  without 
setting  forth  in  their  proceedings  the  facts  and  evidence  on 
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which  it  is  rendered,  whose  record  is  absolute  verity,  not  to 
be  impugned  by  averment  or  proof  to  the  contrary.  There 
can  be  no  judicial  inspection  behind  the  judgment  of  such  a 
court  save  by  appellate  power." »  The  inevitable  result  is 
that  the  judgment  of  a  Probate  Court,  upon  a  matter  within 
the  scope  of  its  authority,  upon  proper  allegation  of  facts 
calling  for  its  exercise,  is  conclusive  in  all  collateral  actions.' 
{d.)  Whither  the  Proceeding  is  In  Rem  or  In  Personam.  — 
While  this  doctrine  is  substantially  indorsed  and  followed 
in  numerous  States,^  it  is,  in  most  of  them,  qualified  to  the 

'  Per  Baldwin,  J.,  in  Grignon's  Lessee  v.  Astor,  2  How.  319,  341. 
■  Sec  7  South.  L.  Rev.  630  et  seq.,  and  the  cases  there  cited  and  fully 
quoted  from. 

3  So  in  Alabama :  Wyman  v.  Campbell,  6  Port  219 ;  Perkins  p.  Winter, 
7  Ala.  855;  Cox  V.  Davis,  17  Ala.  214;  Field  v.  Goldsby,  28  Ala.  218; 
Matheson  v,  Hearin,  29  Ala.  210;  King  v,  Kent,  29  Ala.  542;  Satcher  r. 
Batcher,  41  Ala.  26 ;  Cooter  v.  Waugh,  42  Ala.  452 ;  Reynolds  v.  Kirkland, 
44  Ala.  312;  Spragins  v,  Taylor,  48  Ala.  320;  Doe  v.  Hardy,  52  Ala.  291, 
297;  Bibb  V.  Bishop  Cobb's  Orphan  Home,  61  Ala.  326,  330;  Wharton  v. 
Moragne,  62  Ala.  201,  207. 

Arkansas :  Borden  v.  The  State,  ii  Ark.  519  (Walker,  J.,  dissenting  00  the 
question  of  necessity'of  notice  to  heirs)  ;  Bennett  v,  Owen,  13  Ark.  177,  179; 
Rogers  v.  Wilson,  13  Ark.  507 ;  Sturdy  v,  Jacoway,  19  Ark.  499 ;  Montgomery 
V,  Johnson,  31  Ark.  74,  83. 

Georgia:  Clements  v.  Henderson,  4  Ga.  148,  154;  McDade  v.  Barch,  7 
^^  559»  562;  Tucker  v.  Harris,  13  Ga.  I,  10;  Doe  9.  Roe,  30  Ga.  961; 
Patterson  v.  Lemon,  50  Ga.  231,  237. 

Illinois :  Iverson  v.  Laberg,  26  111.  179,  182 ;  Moore  v.  Neill,  39  IlL  256, 
262  (citing  Stow  v.  Kimball,  28  111.  93,  108) ;  Goudy  v.  Hall,  36  IIL  313; 
Meyer  v.  McDougal,  47  IIL  278,  281;  Bowen  v.  Bond,  80  IIL  351,  354; 
Andrews  v.  Bernhardi,  87  IIL  365  (citing  Donlin  v.  Hettinger,  57  IIL  348)  ; 
Osgood  V.  Blackmore,  59  IIL  261 ;  Bamett  v.  Wolf,  70  IIL  76 ;  Logan  v. 
Williams,  76  IIL  175 ;  Goodbody  v,  Goodbody,  95  IIL  456,  460;  McCormack 
V.  Kimmel,  4  Bradw.  121,  124. 

Indiana:  Dequindre  v.  Williams,  31  Ind.  444,  454  et  seq, 

Louisiana :  Duckworth  v.  Vaughan,  27  La.  An.  599 ;  Sizemore  v.  Wedge, 
20  La.  An.  124 ;  Green  v.  Baptist  Church,  27  La.  An.  563 ;  Barbee  v.  Perkins, 
23  La.  An.  331 ;  Wisdom  v.  Buckner,  31  La.  An.  52. 

Kansas :  Bryan  v,  Bauder,  23  Kan.  95,  97. 

Iowa :  Read  w.  Howe,  39  Iowa,  553,  559  ei  seq.  (citing  Morrow  r.  Weed, 
4  Iowa,  77;  Wade  v.  Carpenter,  4  Iowa,  361 ;  Little  v,  Sinnet,  7  Iowa,  334; 
Pursley  ».  Hays,  ^2  Iowa,  11;  Shawhan  v.  Laflfer,  24  Iowa,  217).  See  also 
Meyers  v.  Davis,  47  Iowa,  325.  In  an  early  Iowa  case,  the  rule  as  laid  down 
by  the  Supreme  Court  of  the  United  States  was  thought  to  be  "  sobversive  of 
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extent  of  requiring  notice  to  the  heirs  and  other  persons 
having  an  interest  in  the  real  estate  to  appear  affirmatively 
upon  the  record,  in  default  of  which  the  sale  is  collaterally 

the  great  mass  of  State  cases : "  Per  Woodbury,  J.,  in  Cooper  v.  Sunderland, 
3  Iowa,  II4>I35- 

Michigan:  Coon  v.  Fry,  6  Mich.  506,  508;  Woods  v.  Monroe,  17  Mich. 
238;  Osman  v.  Traphagen,  23  Mich.  80.  In  an  earlier  case  in  this  State, 
the  doctrine  of  the  Federal  cases  (Grignon's  Lessee  v.  Astor,  and  Voorhees 
V.  Bank  of  United  States)  are  commented  upon  and  disapproved  by  Whipple, 
J. :  Palmer  v.  Oakley,  2  Dougl.  433,  499. 

New  Hampshire :  Merrill  v,  Harris,  26  N.  H.  142,  147 ;  Gordon  v,  Gor- 
don, 55  N.  H.  399,  401  gt  seq,  (extending  the  principle  to  allegations  of  fraud 
in  direct  proceedings  in  chancery,  to  set  aside  the  sale  on  the  ground  that  facts 
necessarily  adjudicated  by  a  court  of  competent  jurisdiction  can  be  inquired 
into  on  appeal  only)  ;  Kimball  v,  Fisk,  39  N.  H.  no. 

New  York:  Jackson  v,  Robinson,  4  Wend.  436,  440  et  siq.;  Jackson  v, 
Crawford,  12  Wend.  533,  537;  Atkins  v.  Kinnan,  20  Wend.  241,  245  et  seq. 
A  number  of  cases  held  the  surrogate's  court  to  be  of  inferior  and  limited 
jurisdiction,  and  its  judgments  void  collaterally  unless  proof  of  all  the  facts 
accompanied  them:  Small  v.  Cromwell,  Hill  &  D.  Supp.  154;  Van  Nostrand 
V.  Wright,  Hill  &  D.  Supp.  260;  Ford  v,  Walsworth,  15  Wend.  449;  Corwin 
V.  Merritt,  3  Barb.  341 ;  Dakin  v.  Hudson,  6  Cow.  221 ;  Bloom  v,  Burdick, 
I  Hill  (N.  Y.),  130;  Cornell  v.  Barnes,  7  Hill  (N.  Y.),  35;  The  People  v. 
Kneber,  7  Hill  (N.  Y.),  40;  Sharp  v.  Spier,  4  Hill  (N.  Y.),  76.  In  1850, 
the  Legislature  enacted  that  sales  of  real  estate  under  order  of  the  surrogate 
should  be  deemed  as  valid  as  if  made  under  the  order  of  a  court  *' having 
original  general  jurisdiction,"  throwing  the  onus  of  proof  of  want  of  juris- 
diction upon  the  party  questioning  the  validity  of  the  sale:  Laws  of  1850,  p. 
117,  chap.  82.  In  the  absence  of  such  proof  the  sale  must  now  be  held  valid  : 
Wood  V.  McChesney,  40  Barb.  417,  421 ;  Forbes  v.  Halsey,  26  N.  Y.  53,  65; 
Richmond  v,  Foote,  3  Lans.  244,  253. 

North  Carolina:  Overton  v,  Crawford,  7  Jones  L.  415. 

Ohio :  Sheldon  v.  Newton,  3  Ohio  St.  494,  500  (citing  Ludlow  v,  Johnston, 
3  Ohio,  560;  Adams  v,  Jeffreys,  12  Ohio,  253;  Goforth  v,  Longworth,  4 
Ohio,  129).     See  Shroyer  v,  Richmond,  16  Ohio  St.  455,  465  et  seq, 

Pennsylvania:  McPherson  v,  Cunliff,  11  Serg.  &  R.  432  (citing  Messenger 
V,  Kintner,  4  Binn.  105;  Rham  v.  North,  i  Yeates,  118;  Snyder  v.  Snyder, 
6  Binn.  496). 

Texas:  Lynch  v,  Baxter,  4  Texas,  431;  Poor  v,  Boyce,  12  Texas,  440; 
Dancy  v.  Stricklinge,  15  Texas,  557;  George  v,  Watson,  19  Texas,  354, 
369;  Hurly  V.  Barnard,  48  Texas,  83,  87;  Guilford  v.  Love,  49  Texas,  715, 

739- 

Vermont:  Tryon  v.  Tryon,  16  Vu  313,  317;  Doolittle  v.  Halton,  28  Vt. 

819,  823. 

Virginia:  Fisher  v.  Bassett,  9  Leigh,  119.  iji. 
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impeachable.^     This  seems  the  better  doctrine,  and  is,  at  all 
events,  safer  and  more  in  consonance  with  our  notions  of 
justice,  so  long  as  the  distinction  between  the  descent  of  real 
and  of  personal  property  is  maintained.     The  theory  that 
the  subjection  of  real  estate  to  payment  of  a  decedent's 
debts  is  a  proceeding  in  rem  seems  inconsistent  with  the  law 
which,  upon  the  death  of  the  ancestor  or  testator,  assigns 
the  real  property  to  the  heir  or  devisee,  and  the  personal 
estate  to  the  executor  or  administrator.     The  analogy  be- 
tween the  prize  which  confers  jurisdiction  upon  a  court  of 
admiralty  and  the  real  estate  liable  for  debts  of  its  deceased 
owner,  is  perfect  in  those  States  only  which  have  abolished 
the   common-law   distinction   between  the  descent  of  real 
and  personal  property,  and  assign  both  to  the  executor  or 
administrator   for  the  purposes   of  payment  of  debts  and 
distribution."     In  the  other  States  the  realty  cannot  justly  be 
deemed  under  the  jurisdiction  of  the  Probate  Court  for  any 
purpose  until,  by  notice  to  the  owners,  the  jurisdiction  at- 
taches.    The  res  itself  cannot,  like  the  prize  in  admiralty^ 
confer  jurisdiction  by  its  capture.     But  when  it  appears  that 
notice  has  been  given  to  the  heirs  or  other  persons  inter- 
ested, so  as  to  enable  them  to  appear  and  resist  the  contem- 
plated judgment,  such  judgment  is  held,  in  these  States,  to 
be  conclusive,  and  sales  made  under  the  authority  of  the 
court  are  unimpeachable  collaterally,  to  the  full  extent  an- 
nounced in  the  Federal  cases  cited. 

{c.)  The  Doctrine  Allowing  the  Sale  to  be  Impeached  Col- 
laterally, —  In  a  number  of  States,  however,  Probate  Courts 
are  held  to  be  inferior  courts  of  special  and  limited  jurisdic- 
tion, and  the  principle  that  every  naked  pow^r,  properly  so 
called,  must  be  strictly  executed,  and  every  prescribed  for- 
mality observed,  and  that  this  must  be  apparent  from  the 
face  of  the  proceedings  to  give  them  validity,  is  rigorously 
applied   to   the  sales  of  real  estate  by  order  of   Probate 

• 

'  See  7  South.  L.  Rev.  651  et  seq„  as  to  the  notice  required  to  be  giren 
before  the  court  can  order  a  sale. 

'  See  7  South.  L.  Rev.  638,  on  the  relation  of  the  personal  representative 
to  the  real  estate. 


administrators'  sale  of  real  estate.     863 

« 

Courts.  It  is  apparent  that  this  doctrine  involves  a  denial  of 
the  judicial  function  of  such  courts ;  for  the  judgment  pre- 
supposes the  ascertainment  by  the  court  that  every  fact, 
proceeding,  and  formality  necessary  thereto  has  been  shown ; 
and  if  such  were  the  judicial  announcement  of  a  court 
having  competent  jurisdiction,  it  would  obviously  be  res 
adjudicata;  to  allow  it  to  be  questioned  collaterally  is,  there- 
fore, to  deny  the  binding  force  of  a  judgment.  Where  the 
Legislature  intends  the  Probate  Court  to  be  a  tribunal  of 
such  limited  and  imperfect  powers  as  to  deny  to  its  orders 
and  decrees  the  efficacy  of  judgments  at  law  or  decrees  in 
equity,  there  can  be  no  objection  to  the  principle  as  an- 
nounced in  the  decisions  of  such  States,  except  on  the  score 
of  public  policy  and  convenience.  But  where,  as  is  held  in 
some  of  them,  the  Probate  Court  is  invested  with  the  powers 
and  functions  of  a  court  in  the  common-law  sense,  having 
power  to  inquire  into  and  judicially  ascertain  the  facts  that 
may  be  put  in  issue  before  it,  it  is  inconsistent  and  illogical  to 
allow  its  judgments  to  be  questioned  except  in  a  direct  pro- 
ceeding to  impeach  them,  no  matter  how  irregular  or  erro- 
neous they  may  be. 

In  the  States  in  which  this  doctrine  still  prevails  no  pre- 
sumption is  allowed  in  favor  of  the  judgments  of  Probate 
Courts:  nothing  is  intended  to  be  within  their  jurisdiction 
which  does  not  affirmatively  appear.  The  record  must  show 
the  existence  of  every  fact  which  was  necessary  to  authorize 
the  judgment;  unless  it  does  so,  the  judgment  is  void  when 
questioned  either  directly  or  collaterally.* 

*  In  California,  it  was  held  that  the  authority  of  the  Probate  Court  to  order 
the  sale  of  real  estate  could  only  be  exercised  in  the  manner  pointed  out  by 
the  statute,  and  that  where  the  petition  omits  to  show  the  amount  of  personal 
property  in  the  hands  of  the  administrator,  or  what  disposition  has  been  made 
of  it,  or  the  extent  or  condition  of  the  real  estate,  the  proceeding  is  void : 
Haynes  v.  Meeks,  20  Cal.  288,  314  et  seq.  If  the  petition  is  not  verified,  the 
order  is  void :  Estate  of  Boland,  55  Cal.  310,  315.  But  the  sale  of  more  real 
estate  than  was  necessary  does  not  avoid  it  collaterally :  Boyd  v.  Blankman, 
29  Cal.  19,  41. 

In  Colorado,  the  sale  is  void  unless  the  record  affirmatively  show  notice  to 
the  heirs :  Vance  v.  Maroney,  4  Col.  47. 

In  Connecticut,  the  sale  is  void  if  more  land  is  sold  than  necessary :  Lock- 
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{d.)  Tin  Law  in  Missouri.  —  In  some  of  the  States,  notably 
in  Missouri,  courts  themselves  have  recognized  the  necessity 
of  holding  judgments  of  Probate  Courts  unassailable  in  col- 
lateral actions  overruling  former  contrary  decisions.  The 
case  of  Johnson  v,  Beazley  turned  upon  the  validity  of  a 
sale  by  order  of  the  Probate  Court,  which  was  sought  to  be 
impeached  on  the  ground  that  the  court  was  without  juris- 

wood  V.  Sturdevant,  6  Conn.  373.  But  not  if  less  is  sold  than  was  necessary 
to  realize  the  amount  ordered  to  be  raised :  Seymour  v.  Seymour,  22  Conn. 
272,  276. 

In  Maine  and  Massachusetts,  upon  the  recommendation  of  the  commis- 
sioners appointed  to  revise  the  statutes,  setting  forth  the  evils  attending  the 
collateral  impeachability  of  the  judgments  of  Probate  Courts,  the  law  was 
changed  so  as  to  make  them  unassailable  in  collateral  proceedings  except  for 
want  of  jurisdiction  apparent  from  the  record:  Record  v.  Howard,  58  Me. 
225,  228.  In  Massachusetts,  it  was  early  held  that  a  purchaser  has  a  right  to 
rely  on  the  order  of  the  court  as  an  authority  coming  from  a  competent  juris- 
diction :  Perkins  v.  Fairfield,  1 1  Mass.  227.  But  in  subsequent  cases  (before 
the  change  of  the  statute  above  mentioned),  sales  were  held  void  where  the 
license  was  obtained  for  the  payment  of  debts  barred  by  limitation :  Heath  v. 
Wells,  5  Pick.  140,  143;  Thompson  v.  Brown,  16  Mass.  172,  180.  To  the 
latter  case,  the  editor  reporting  it  appends  this  remark:  "It  is  difficolt  to 
'  reconcile  the  decision  in  the  above  case  with  certain  elementary  roles  of 
law.  »  »  »  It  seems  to  have  been  quite  contrary  to  the  principles  both  of 
law  and  equity  to  disturb  the  title  of  a  bonafidi  purchaser  under  such  a  decree 
and  sale,  who  had  reason  to  rely  upon  its  validity.  Such  decisions  are  attended 
with  the  most  mischievous  consequences." 

In  Mississippi,  the  sale  is  void  unless  the  regularity  of  the  proceeding  appear 
affirmatively  from  the  record:  Learned  v,  Matthews,  40  Miss.  210.  Bat 
equity  will  enjoin  the  execution  of  a  judgment  in  ejectment  until  the  heirs 
claiming  the  sale  under  order  of  the  Probate  Court  to  be  void  on  the  allega. 
tion  that  the  purchase- money  has  been  paid  to  the  guardians  of  minor  heirs 
and  received  by  the  wards  on  reaching  majority :  Gaines  v.  Kennedy,  53  Miss. 
103,  109;  Hill  V,  Billingsly,  53  Miss,  ill,  116  ^/  seq. 

In  Tennessee,  this  rule  is  also  strictly  observed :  Hopper  v.  Fisher,  2 
Head,  253,  257.  The  sale  is  void  unless  the  petition  show  specific  debts  to  be 
due,  and  that  the  personal  assets  are  exhausted :  Whitmore  v.  Johnson,  10 
Humph.  610.  So,  where  there  is  no  service  on  ^inor  heirs,  although  the  conrt 
appointed  a  guardian  ad  litem  for  them :  Taylor  v.  Walker,  i  Heisk.  734 ; 
Linnville  v.  Darby,  57  Tenn.  306,  311. 

So,  in  Wisconsin,  where  it  was  held  that  the  recital  in  the  license,  that  it 
appeared  to  the  judge  that  the  tiotice  to  the  heirs  had  been  published  in  a  cer- 
tain newspaper,  is  not  sufficient  evidence  in  a  collateral  proceeding :  Gibbs  cr. 
Shaw,  17  Wis.  197  (referring  to  the  case  of  Sitzman  w.  Pacquctte,  13  Wis.  291, 
in  which  the  principle  is  fully  discussed,  and  the  cases  of  Grignon's  Lessee  9. 
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diction,  because  at  the  time  of  the  intestate's  death  he  was 
domiciled  in  another  county.  After  a  comprehensive  review 
of  the  authorities  on  this  point  and  a  discussion  of  the 
principles  involved,  Henry,  J.,  rendering  the  opinion  of  the 
court,  reaches  the  conclusion  that  "the  jurisdiction  of  Pro- 
bate Courts  is  not,  like  that  of  justices  of  the  peace,  con- 
fined to  special  cases  in  which  the  jurisdiction  must  appear; 
*  *  *  but  their  action,  on  subjects  exclusively  and  origin- 
ally confided  to  them,  is  entitled  to  the  same  weight  as  that 
of  any  other  court  of  record."  It  was  accordingly  held 
(reversing  former  decisions  on  this  point),  that  the  validity 
of  the  order  of  sale  could  not  be  collaterally  questioned.* 
This  decision,  invulnerable  in  its  logic  and  fortified  by  a 
great  number  of  well-considered  precedents,  is  a  judicial 
recognition  of  the  principle,  which  in  a  number  of  other 
States  it  required  legislative  authority  to  vindicate,  that 
what  a  court  adjudges,  in  the  exercise  of  its  lawful  jurisdic- 
tion, is  necessarily  conclusive  unless  annulled  or  modified  in 
a  direct  proceeding  by  a  court  having  authority  to  do  so. 
It  places  Missouri  in  a  line  with  those  States  which  recog- 
nize the  functions  of  Probate  Courts  to  be  judicial  in  their 
nature,  treating  them  as  courts  of  record  not  only  in  name, 
but  in  fact.' 

Astor,  and  those  following  it,  are  criticised)  ;  Blodgett  v,  Hitt,  29  Wis.  169. 
In  Howe  v,  McGivern,  25  Wis.  525,  a  sale  was  held  void  because  the  record 
did  not  affirmatively  show  that  the  property  sold  had  been  adjudicated  not  to 
be  a  homestead,  or  that  it  was  liable  for  debts  contracted  before  the  passage  of 
the  homestead  act  But  in  1861  (Laws  1861,  chap.  127,  sect  i)  the  statute 
was  amended,  directing  that  sales  by  order  of  the  Probate  Court  be  held  as 
valid  as  if  sold  under  order  of  a  court  of  general  jurisdiction,  unimpeachable 
collaterally  for  any  irregularity  or  want  of  jurisdiction  for  which  they  could  not 
be  impeached  if  the  sale  had  been  under  the  order  of  such  court ;  and  in  1869 
(Laws  1869,  chap.  40,  sect,  i)  it  was  further  enacted  that  deeds  purporting  to 
be  made  by  a  sheriff  or  other  person  in  pursuance  of  a  judgment,  order,  or  de- 
cree of  any  court  of  record  in  Wisconsin,  should  be  received  as  prima  facie 
proof  of  title  in  the  vendee :  Chase  v.  Whiting,  30  Wis.  544,  547. 

'  65  Mo.  254. 

*  But  in  later  decisions  the  principle  so  convincingly  demonstrated  and 
emphatically  announced  in  Johnson  v.  Beazley  was  lost  sight  of.  In  the  case 
of  Mobley  v.  Nave,  67  Mo.  546,  and  again  in  Ainge  v,  Corby,  70  Mo.  257,  a 
deed  was  held  void  in  a  collateral  action,  because  it  was  proved,  in  contradic- 
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Before  the  announcement  of  this  case  the  decisions  in 
Missouri  were  conflicting,  but  in  the  main  repudiated  the 
doctrine  of  Grignon's  Lessee  v,  Astor.'  But  numerous  cases 
and  expressions  used  therein  attest  the  reluctance  of  the 
Supreme  Court  to  disturb  or  invalidate  judgments  of  the 
Probate  Court  in  collateral  proceedings.*  It  was  held  as 
early  as  1855,  that  the  truth  of  the  facts  stated  in  a  petition 
for  the  sale  of  real  estate  cannot  be  contested  in  a  collateral 
proceeding.3  So,  it  was  held  that  the  application  for  the 
sale,  the  affidavit  to  the  petition,  and  the  report  of  sale  being 
made  by  an  attorney  instead  of  the  administrator,^  and  the 
failure  to  attach  to  the  petition  the  accounts,  lists,  and  in- 
ventories required  by  the  statute,^  constitute  irregularities 
which  might  avoid  the  sale  in  a  direct  proceeding  for  that 
purpose,  but  cannot  be  taken  advantage  of  collaterally.  It 
is  also  held,  that  neither  the  want  of  literal  conformity  of  the 
affidavit  to  the  petition  with  the  requirements  of  the  statute,^ 
nor  the  failure  to  take  security,  if  made  known  to  the  court 
before  approval  of  the  sale,^  nor  the  failure  to  describe  the 

tion  of  the  judgment  of  the  Probate  Court,  that  in  making  the  sale  the  statute 
bad  not  been  literally  complied  with.  See  remarks  on  these  cases,  7  South. 
L.  Rev.  634,  635.  They  are  simply  irreconcilable  not  only  with  Johnson  v. 
Beazley  as  authority,  but  clearly  so  with  the  principle  involved  in  all  of  the 
■umerous  Missouri  cases  holding  that  Probate  Courts  are  clothed  with  judicial 
functions,  and  expressed  and  carried  out  to  its  logical  result  in  Johnson  v. 
Beazley. 

*  Valley  v,  Fleming,  19  Mo.  454,  461 ;  Presbyterian  Church  v,  McElhinny, 
61  Mo,  540  {dictum^  p.  543,  the  case  being  a  direct  proceeding) ;  Evans  9. 
Snyder,  64  Mo.  516,  518.     And  see  cases  cited,  7  South.  L.  Rev.  634,  note  I. 

'  "Although  there  is  some  conflict  in  the  authorities,*'  says  Adams,  J., 
in  Tutt  V,  Boyer,  51  Mo.  425,  430,  *'as  to  what  defects  ought  to  render 
administrator's  sales  void  in  collateral  proceedings,  the  tendency  of  decisions 
in  our  own  court  is  not  to  view  them  with  a  very  critical  eye,  but  to  maintain 
their  validity  when  the  directions  of  the  statute  have  been  substantially  com- 
plied with:"  Citing  Overton  v.  Johnson,  17  Mo.  442;  Jackson  v.  Magmder, 
51  Mo.  53;  McVey  v,  McVey,  51  Mo.  406. 

3  Wolf  V,  Robinson,  20  Mo.  459,  460. 

4  Rugle  V,  Webster,  55  Mo.  246,  250. 

5  Grayson  v,  Weddle,  63  Mo.  523,  536;  Rugle  v,  Webster,  supra;  Gamer 
V.  Tucker,  61  Mo.  427,  430. 

^  Rugle  V,  Webster,  55  Mo.  246,  250 ;  Wilkerson  v.  Allen,  67  Mo.  502,  508. 
'  Wilkerson  v.  Allen,  supra. 
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land  in  the  order  of  sale,  if  described  in  the  petition  and  ap- 
praisement,* will  avoid  the  sale  collaterally.  An  appraisement 
sworn  to  by  two  appraisers  has  been  held  sufficient  in  a 
collateral  proceeding,  although  the  statute  requires  three.' 
And  the  judgment  of  the  court  in  approving  the  sale  was 
held  to  cure  the  defect,  if  it  was  such,  of  omitting  to  adver- 
tise the  sale  in  a  newspaper.^ 

Clerical  errors  in  the  deed  may  be  corrected  on  the  trial 
of  a  collateral  action,  by  the  production  of  the  original 
record,**  and  an  administrator  may  at  any  time  make  correc- 
tion of  mistakes  in  a  deed ;  or,  even  after  final  settlement,  if 
he  has  not  been  discharged,  make  a  new  deed.^  But  if  the 
description  in  the  deed  be  so  uncertain  as  to  make  the 
location  impossible,  the  sale  is  void.^  And  where  the  ad- 
ministrator erroneously  described  a  portion  of  the  property 
sold,  but  it  is  apparent  from  parol  evidence  and  the  descrip- 
tion of  the  whole  of  the  land  sold  that  the  sale  included  the 
property  omitted  from  the  deed,  equity  will  decree  title  to 
such  land  to  a  bona  fide  purchaser  against  the  heirs.7 

(5.)  Validity  of  Sales  of  Real  Estate  Authorized  by  Special 
Statutes,  —  In  the  earlier  period  of  our  history  the  legis- 
lative records  of  the  several  States  abound  with  private  or 

'  Adams  v.  Larrimore,  51  Mo.  130,  132. 

*  Moore  v.  Wingate,  53  Mo.  398,  407 ;  Johnson  v,  Beazley,  65  Mo.  250, 
253.  And  where  the  appraisement  was  not  signed,  but  attached  to  and  imme. 
diately  following  the  affidavit  of  the  appraisers,  it  is  held  sufficient :  McVey  v, 
McVey,  51  Mo.  406,  418.  And  it  may  be  shown  by  parol  that  *<  house- 
holders "  were  **  freeholders,"  as  required  by  the  statute :  Exendine  v.  Morris, 
8  Mo.  App.  383. 

3  Jackson  v,  Magruder,  51  Mo.  55. 

4  Moore  v.  Wingate,  53  Mo.  398,  405;  Jones  v.  Manly,  53  Mo.  559,  564. 

5  Rugle  V.  Webster,  55  Mo.  246,  250 ;  Wilkerson  v.  Allen,  67  Mo.  502, 
508.  But  the  court  cannot,  after  final  settlement,  approve  the  sale;  such 
approval  is  void:  Garner  v.  Tucker,  61  Mo.  427,  430. 

^  The  sale  in  this  respect  is  governed  by  the  rules  applicable  to  sheriffs' 
sales :  Jones  v.  Carter,  56  Mo.  403,  406. 

Gilbert  v,  Cooksey,  69  Mo.  42,  46.  So,  equity  will  relieve,  where  the 
administrator  supposed  he  was  selling  and  the  purchaser  that  he  was  buying 
the  legal  title,  and  nothing  passed  but  the  equity  of  redemption,  on  the  ground 
of  mutual  mixed  mistake  of  law  and  fact:  Griffith  v,  Townly,  69  Mo.  13,  17. 
See  also  The  State  v,  Schleiffarth,  9  Mo.  App.  431. 
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special  acts  granting  authority  to  individuals  to  perform  acts 
not  warranted  under  the  general  or  public  law,  —  granting 
divorces,  declaring  named  minors  of  age,  authorizing  the 
sale  of  real  estate  to  pay  debts  of  deceased  persons  by 
executors,  administrators,  or  guardians  named  in  the  act, 
etc.  In  a  number  of  States  such  acts  were  held  unconsti- 
tutional, and  therefore  void;  but  in  others  they  received 
judicial  sanction.  The  test  usually  applied  was,  whether  the 
act  in  question  constituted  the  exercise  of  judicial  authority 
by  the  Legislature,  upon  which  point  the  opinions  were  much 
divided.  So,  it  was  held  by  the  Supreme  Court  of  the  United 
States,  that  property  descending  or  devised  vests  immedi- 
ately upon  the  death,  encumbered,  in  a  general  sense,  with 
all  the  liens  created  by  the  party  in  his  lifetime,  or  by  law 
at  his  death ;  it  is  not  an  unqualified,  though  it  may  be  a 
vested  interest,  conferring  no  title  except  to  what  remains 
after  every  such  lien  is  discharged.'  Such  an  act,  author- 
izing the  subjection  of  the  real  estate  of  a  deceased  debtor 
to  the  payment  of  his  debts,  is  therefore  no  exercise  of  judi- 
cial power ;  *  it  is  a  remedial  act.^  The  constitutionality  of 
such  an  act  was  placed  on  the  same  ground  in  Pennsyl- 
vania ;  *  but  subsequently  the  correctness  of  this  view  was 
questioned.^  The  constitutionality  was  recognized  in  Ala- 
bama,^ Missouri,^  Vermont,®  Indiana,^  and  Kentucky ; "  but 
denied,  as  an  unauthorized  usurpation  of  judicial  power,  in 
Illinois,"  Tennessee,"  California,*^  and  Wisconsin.** 

*  Wilkinson  v,  Lcland,  2  Pet.  617,  658. 

'  Watkins  v.  Holman,  16  Pet.  25.        3  Florentine  v.  Barton,  2  WalL  210. 

4  N  orris  V.  Clymer,  2  Pa.  St  277,  284  ef  seq, 

5  Hegarty's  Appeal,  7  Pa.  St.  503. 

^  Holmes  v.  Bank  of  Norfolk,  12  Ala.  369,  414. 

^  Gannett  v.  Leonard,  47  Mo.  205  (under  former  Constitution). 

^  Langdon  v.  Strong,  2  Vt.  234,  256.        9  Doe  v.  Douglass,  8  Blackf.  10. 

*<»  Kirby  r.  Chitwood,  4  T.  B.  Mon.  91,  96 ;  Shehan  v,  Barrett,  6  T.  B. 
Mon.  492,  494. 

"  Dubois  V,  McLean,  4  McLean,  486,  488;  Lang  v,  Dorman,  4  tU.  238; 
Rozier  v.  Fagan,  46  111.  404. 

"  Jones  V.  Perry,  10  Ycrg.  59,  69  et  seq, 

*3  Brenham  v.  Story,  39  Cal.  179,  183  et  seq.;  Pryor  v,  Downey,  50  CaL 
388,  400  et  seq,  «4  Culbertson  v,  Coleman,  47  Wis.  193. 
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Of  late  years  there  is  a  tendency  to  deprive  the  legis- 
latures of  all  power  in  this  direction.  Whether  statutes 
authorizing  individuals  to  do  that  which  under  the  general 
law,  valid  alike  for  all  persons,  they  cannot  do,  are  an 
encroachment  upon  the  judicial  power  or  not,  it  is  very 
clear  that  such  legislation  is  thoroughly  repugnant  to  the 
American  theory  of  government.  Equality  before  the  law 
is  at  the  very  foundation  of  justice :  to  have  one  law  for  the 
community  at  large  and  another  for  John  Doe  or  Richard 
Roe,  as  occasion  may  make  desirable,  is  not  equality,  and 
therefore  not  justice.  It  is  the  office  of  the  legislature  to 
announce  what  is  right  between  man  and  man,  —  not  arbi- 
trarily or  capriciously,  but  in  accordance  with  inherent  prin- 
ciples of  justice :  the  authoritative  announcement  of  these 
principles  by  the  legislature  is  law.  That  all  men  must  be 
governed  by  the  principles  so  announced  is  too  apparent 
to  call  for  demonstration ;  and  hence  it  is  clear  that  a  special 
act  is  not,  in  the  true  sense,  a  law :  in  so  far  as  it  differs 
from  the  general  law,  either  the  one  or  the  other  is  not  in 
accordance  with  justice,  and  the  coexistence  of  both  is  an 
official  announcement  by  the  legislature  that  it  has  been 
untrue  to  its  trust  or  unequal  to  its  office. 

When  the  people,  in  their  original  sovereign  capacity, 
divided  the  powers  of  government  and  invested  one  branch 
of  it  with  the  law-making  power,  they  did  not  thereby  con- 
fer upon  it  arbitrary  authority  to  regulate  the  rights  and 
conduct  of  one  man  by  one  standard,  and  of  another  man 
by  another;  the  delegation  of  legislative  power  logically 
includes  no  such  authority.  And  when  it  became  apparent 
that  the  logical  limitation  implied  in  the  grant  was  insuffi- 
cient either  to  keep  the  legislatures  within  the  bounds  it 
imposed,  or  to  furnish  competent  ground  for  the  judiciary 
to  restrain  them  from  overstepping  these,  they  found  means, 
by  emphatic  and  unmistakable  language  in  the  organic  law, 
to  make  themselves  understood.  Most  of  the  State  consti- 
tutions now  contain  e^^press  prohibitions  against  special 
laws  of  any  kind.  The  people  themselves,  in  their  sover- 
eign capacity,  have  thus  proclaimed  that  equality  before  the 
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law  which  is  characteristic  of  American  govemment  and 

essential  to  freedom,  and  which  their  agents  in  the  halls  of 

legislation  and  courts  of  justice  had  been  remiss  in  practi* 

cally  securing.' 

J.  G.  Woerner. 

St.  Louis,  Mo. 

'  The  present  Constitution  of  Missouri  is  a  strong  illustration.  Its  pre- 
vailing character  is  so  intensely  negative,  it  surrounds  the  power  of  die  Legis- 
lature and  hampers  its  activity  with  so  many  checks  and  counter-checks,  its 
inhibition  of  special  and  class  legislation  is  so  emphatic  and  thorough,  that  the 
decisive  majority  by  which  it  was  adopted  speaks  the  loud  and  unmistakable 
protest  of  the  people  against  the  usurpation  and  abuse  of  power  which  had 
gradually  crept  into  the  legislative  branch  of  the  government.  It  is  due  to  the 
Constitution  of  1865,  to  remember  that  it  strongly  discountenanced  special 
legislation,  and  probably  owed  its  adoption,  notwithstanding  some  objection- 
able provisions  peculiarly  distasteful  to  the  people  of  Missouri,  to  this  feature ; 
but  the  merit  of  completely  uprooting  this  evil  in  Missouri  bdongs  to  our 
present  Constitution. 


DAMAGES  FOR  INJURIES  TO   PROPERTY^   ETC.  87 1 


EXEMPLARY  DAMAGES  FOR  INJURIES  TO  PROP- 
ERTY, FRAUD,  ETC 

In  Sedgwick  on  Damages/  the  following  language  is  used 
in  the  text :  "  That  the  intent  of  the  defendant  is  material  in 
regard  to  damages  has  always  been  recognized  in  our  law. 
Damages  are  graduated  by  the  intent  of  the  party  com- 
mitting the  wrong."  The  authority  to  sustain  this  proposi- 
tion is  Kron  v,  Schoonmaker.'  He  also  says  :  3  "It  might 
be  said,  however,  that  the  malicious  or  insolent  intention 
does  not  in  fact  increase  the  injury,  and  the  doctrine  of 
exemplary  damages  might  thus  be  reconciled  with  the  strict 
notion  of  compensation ;  but  it  will  appear  from  the  cases 
we  now  proceed  to  examine,  that  the  idea  of  compensation 
is  abandoned  and  that  of  punishment  introduced."  This 
rule  has  been  applied  to  cases  of  injuries  to  property,  re- 
plevin, trover,  fraud,  negligence,  etc.  In  the  case  of  Nagle 
V.  MuUison,'*  one  Dr.  Armour  had  hired  a  horse  from  one 
Mullison,  to  attend  to  his  professional  calling,  and  while  vis- 
iting a  patient  the  horse  was  levied  upon  and  sold  under  an 
execution  issued  on  a  judgment  against  him.  Mullison 
recovered  the  possession  of  the  horse  in  an  action  of  re- 
plevin, and  then  brought  an  action  against  the  officer  levy- 
ing the  execution,  for  damages.  The  jury,  after  finding  the 
above  facts,  say  "that  they  are  ignorant  in  point  of  law 
on  which  side  they  ought  to  find  the  issue.  That  if  upon 
the  whole  case  the  court  should  be  of  the  opinion  that  the 
issue  is  proved  for  the  plaintiff,  they  find  for  the  plaintiff 
accordingly,  and  assess  the  damages  at  $^0  exemplary 
damages ;  but  if  the  court  are  of  an  opposite  opinion,  then 
they  find  for  the  defendant."    Judgment  was  rendered  for 

«  Sixth  cd.,  p.  554.  3  3  Barb.  555,  556. 

•  3  Barb.  647.  ♦  34  Pa.  St.  48. 
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$$o.     The  court  say:'   "In  Amer  v,  Longstreth,  BcU,  J., 
said  the  court  below  were  correct  in  their  statenient  of  the 
abstract  rule  that  in  actions  of  trespass  the  jury  are  not  con- 
fined to  the  actual  damages  sustained ;  they  may  go  beyond 
that  if  the  case  shows  a  wanton  invasion  of  the  plaintiff's 
rights,  or  any  circumstance  of  an  aggravation  or  outrage. 
This  is  for  the  jury  to  determine,  and   within   reasonable 
bounds  it  is  a  matter  peculiarly  within  their  control."    In 
Craig  V.  Kline,'  in  an  action  of  replevin  for  certain  logs  and 
a  quantity  of  lumber,  the  court  say :  "  Hence  exemplary 
damages  may  be  given  when  there  has  been  outrage  in  the 
taking  or  vexation  and  oppression  in  the  detention ;  and  on 
the  other  hand,  an  innocent  mistake  in  the  taking  or  detention 
may  reduce  the  damages  to  mere  compensation."     In  the  case 
of  Hoyt  V.  Gelston  and  Schenck,^  the  action  was  for  trespass 
against  Schenck,  the  surveyor  of  customs  at  New  York,  for 
seizing  a  vessel  called  "  The  American  Eagle."     Spencer, 
J.,  in  delivering  the  opinion  of  the  court,*  says :  "  The  pre- 
siding judge  held  that  such  admission  [that  the  defendant 
had  not  been  influenced  by  malicious  motives]  precluded  the 
plaintiffs  from  claiming  any  damages  against  the  defendants, 
by  way  of  punishment  or  smart-money,  and  that  after  such 
admission  the  plaintiff  could  recover  only  the  actual  dam- 
ages sustained.     The   defendants   have   no  cause  of  com- 
plaint that  the  facts  set  out  in  the  notice  were  not  admitted 
in  mitigatipn  of  damages ;  for  the  admission  made  by  the 
plaintiff's  counsel  was  held  to  preclude  him  from  recovering 
anything  beyond  the  actual  damages  sustained.     *     *    * 
He  was  entitled,  at  all  events,  to  recover  his  actual  dam- 
ages, and  it  is  not  pretended  that  he  has  recovered  beyond 
that  amount."     In  Woodward   v.  Paine,^  a  justice  of  the 
peace  had  tried  an  action  to  recover  damages  for  assault 
and   battery,  and   rendered  judgment   for  $1$,  and  issued 
an  execution  thereon  under  which  the  constable  levied  upon 
and  sold  a  pair  of  horses,  two  sets  of  harness,  and  a  wagon. 

»  34  Pa,  St  53.  3  13  Johns.  141. 

■  65  Pa.  St.  399.  4  13  Johns.  151. 

5  15  Johns.  493. 
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In  an  action  by  the  defendant  against  the  justice  and 
constable  for  damages,  a  verdict  was  rendered  for  ]S270. 
The  property  levied  upon  was  sold  for  II19,  and  there  seems 
to  have  been  no  doubt  that  the  actual  owner,  through 
an  agent,  purchased  the  same  at  the  sale.  An  instruction 
that  "if  the  jury  believed  from  the  testimony  that  the 
defendant  had  acted  from  improper  motives  and  knowingly, 
they  might  give  a  verdict  not  only  for  the  actual  damage 
sustained  by  the  plaintiff,  but  in  addition,  for  smart-money 
for  the  oppression  and  vexation  which  they  created,"  was 
held  to  be  correct.  The  opinion  is  per  curiam.  There  is 
no  discussion  of  the  question,  and  in  view  of  the  fact  that 
the  testimony  tended  to  show  that  the  plaintiff  had  pur- 
chased his  own  property,  and  therefore  had  sustained  no 
damage  beyond  $\%  it  is  difficult  to  reconcile  the  reasons 
given  by  the  court  with  justice  and  right.  The  court  say : 
**  There  was  room  for  an  honest  difference  of  opinion  as  to 
the  conduct  of  the  defendant,  and  as  to  the  damages  sus- 
tained by  plaintiff.  We  are  inclined  to  think  that  the  better 
conclusion  is,  that  the  magistrate  acted  under  an  honest  and 
real  impression  that  he  had  jurisdiction  of  the  case  before 
him.  The  testimony  is  pretty  strong  to  show  that  the  prop- 
erty was  purchased  in  under  the  constable's  sale  for  the 
benefit  of  the  plaintiff,  so  that  he  has  only  sustained  dam- 
ages to  the  amount  of  the  judgment  against  him."  In 
Woert  V.  Jenkins,^  in  an  action  of  trespass  for  beating  the 
plaintiff's  horse  to  death,  the  jury  were  told  that  they  might 
grive  smart-money.  In  Cable  v.  Dakin^'  the  action  was 
replevin.  The  court  say :  "  There  can  be  little  doubt  that 
the  defendants  actually  sustained  as  much  damage,  in  con- 
sequence of  the  interference  of  Losee  on  behalf  of  the 
plaintiffs  and  the  replevin,  as  the  jury  has  given."  It  is  said» 
however,  that  **  they  might  allow  smart-money."  In  Brisee 
V.  Maybee,3  Cowen,  J.,  says :  "Where  the  writ  of  replevin  has 
obviously  been  perverted  to  the  purpose  of  a  wilful  injury, 
with  a  full  consciousness  in  the  plaintiff  that  he  has  no  claim, 

>  14  Johns.  332,  *  20  Wend.  173. 

3  21  Wend.  144. 
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the  jury  may  perhaps  assess  smart-money,  as  they  might 
for  a  wilful  or  malicious  trespass.  That  would  certainly  be 
going  far  enough.  It  supposes  a  right  to  recover  damages 
as  for  a  malicious  prosecution ;  and  to  go  even  that  far  would 
be  dangerous,  unless  a  malicious  replevin  be  conceded  as 
an  exception  to  the  rule  which  allows  an  independent 
action  for  a  vexatious  suit."  In  Edwards  v.  Bebee/  in 
an  action  to  recover  damages  occasioned  by  a  collision  of 
boats  on  the  Erie  Canal,  the  court  say:*  "It  must  be 
acknowledged  that  we  have  no  uniform  rule  of  damages  to 
apply  to  the  variety  of  cases  in  tort  which  continually  come 
before  us  for  adjudication.  The  courts  of  this  State,  how- 
ever, do  not  favor  the  doctrine  of  giving  anything  more  than 
the  necessary  and  unavoidable  damages  in  cases  of  tort, 
without  aggravation.  *  »  *  in  cases  of  collision,  h5rpo- 
thetical  and  consequential  damages  are  excluded."  In 
Lane  v.  Wilcox,^  in  an  action  for  fraudulently  adulterating 
milk,  the  court  say:^  "In  all  such  cases,  while  damages 
should  not  be  stinted,  and  should  be  liberal  to  cover  all  the 
losses  caused  by  the  fraud,  I  think  the  rule  allowing  exem- 
plary damages  cannot  be  allowed." 

In  Mowry  v.  Wood,5  in  an  action  of  trover  for  certain 
certificates  of  school  land,  there  are  certain  expressions  as 
to  the  right  of  a  jury  in  a  proper  case  to  give  damages  by 
way  of  punishment.  The  question  does  not  seem  to  have 
arisen  in  the  case,  as  it  was  held  that  the  plaintiff  had  sus- 
tained no  injury  for  which  an  action  would  lie.  In  Barber 
V.  Kilboum,^  in  an  action  for  fraudulent  representations,  an 
instruction,  that  "  if  they  [the  jury]  should  find  the  fraud 
alleged  in  the  answer  of  the  defendant  established,  they 
might  give  him  exemplary  and  vindictive  damages,  to  punish 
the  plaintiff  by  way  of  example ;  that  is,  damages  over  and 
above  the  damages  actuallv  sustained  by  the  defendant,  to 
act  as  a  punishment  of  the  plaintiff  by  way  of  preventing 
such  fraudulent  practices,"  was  held  to  be  erroneous.     The 

'  48  Barb.  106.  4  55  Barb.  69a 

*  4S  Barb.  107,  loS.  5  13  Wis.  414. 

3  55  Barb.  615.  «  t6  Wis  4«5. 
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court  say : '  "  This  rule  of  damages  is  frequeatly  acted  on 
in  actions  of  trespass  to  the  person,  —  slander,  libel,  crim, 
con.,  etc.  But  I  doubt  its  application  to  a  case  like  this,  even 
where  it  appears  that  the  defendant  has  sustained  something 
more  than  nominal  damages  by  the  false  representations." 
In  Bronson  z/.  Green,*  in  an  action,  in  the  nature  of  trespass, 
for  inciting,  advising,  and  causing  an  insurgent  force  to  camp 
at  appellant's  dwelling  on  his  farm,  destroying  his  property, 
consuming  his  provisions,  and  taking  away  three  mules  and 
three  horses,  it  was  held  that  the  person  who  advised  and 
procured  this  to  be  done  was  liable  to  the  owner  of  the 
property  for  its  value  and  for  smart-money  in  damages.  In 
Jones  V.  Allen,3  in  an  action  to  recover  the  value  of  a  slave, 
who  was  killed  on  the  premises  of  the  defendant  while  there 
with  the  defendant's  consent  but  without  the  consent  of  the 
master,  it  was  held  that  the  action  would  not  lie.  McKinney, 
J.,  says : *  "In  trover,  the  rule  of  damages  is  arbitrary ;  the 
measure  in  general  is  the  value  of  the  property  tortiously 
converted." 

In  Byron  v.  McGuire,^  in  an  action  for  the  loss  of  an 
animal,  the  jury  were  instructed  that  "  they  might  in  their 
sound  discretion  give  such  increased  damages  as  they 
thought  right  and  proper  for  any  aggravating  circumstances 
in  the  conduct  of  the  defendant,  if  any  such  are  shown  to 
exist  in  the  proof,  so  that  they  were  not  unreasonable  and 
did  not  evince  passion  or  vindictiveness  on  their  part."  It 
was  held  that  the  instruction  was  not  erroneous.  In  Fort  v. 
Saunders,^  in  an  action  for  the  conversion  of  cotton,  it  was 
held,  that  the  measure  of  damages  for  the  conversion  or 
illegal  withholding  of  the  property  was  the  value  of  the 
property  at  the  time  of  the  illegal  act  complained  of. 

In  Moore  v.  Schultz,^  it  was  held  that  where  the  goods  of 
a  person  engaged  in  business  were  unlawfully  seized  under 
an  attachment,  which  was  finally  quashed  and  the  goods 

>  i6  Wis.  4S9.  4  a  Head,  635. 

*  a  DuY.  234.  ^  3  Head,  539. 

3  2  Head,  — .  ^5  HeUlu  487. 

7  31  Md.  418. 
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returned,  greatly  deteriorated  in  value,  it  was  competent  for 
the  jury,  in  addition  to  the  ordinary  measure  of  compensa- 
tion and  the  allowance  for  aggravation,  to  allow,  as  special 
damages,  for  the  destruction  and  loss  of  business  of  the 
plaintiff,  to  the  extent  of  the  loss  actually  sustained,  if  it 
was  made  to  appear  that  such  destruction  and  loss  was  the 
natural  consequence  of  the  trespass. 

In  Dibble  v.  Morris,'  in  an  action  for  the  conversion  of  a 
yoke  of  oxen,  the  court  say:'  "By  a  series  of  decisions 
in  this  State,  it  is  settled  that  in  actions  sounding  in  tort, 
where  the  injury  was  inflicted  wantonly  or  maliciously,  the 
jury  are  at  liberty  to  give,  and  it  is  proper  for  them  to  give, 
damages  beyond  a  mere  compensation  for  the  actual  loss  or 
injury,  and  exemplary  or  vindictive  in  proportion  to  the 
degree  of  malice  evinced  by  the  defendant,  and  to  increase 
the  amount  by  taking  into  consideration  the  plaintiff's  ex- 
penses in  litigation.3 

In  Windham  v.  Rhame  ^  it  was  held,  in  an  action  for 
obstructing  a  public  way,  that  vindictive  or  punitive  dam- 
ages beyond  the  amount  of  the  plaintiff's  actual  loss  might 
be  given.  In  Greenville  and  Columbia  Railroad  Company  v. 
Partlow,'  in  an  action  of  trespass,  quart  clausum  fregit^  the 
court  say  that  an  instruction,  if  the  jury  "  believed  the  de- 
fendant to  be  actuated  by  malicious  or  wrongful  motives 
they  might  give  exemplary  damages  to  any  amount,"  was 
not  erroneous.  In  Heam  v.  McCaughan^  it  was  held,  that 
exemplary  damages  were  recoverable  against  a  common  car- 
rier for  wilfully  and  capriciously  refusing  to  land  his  vessel 
according  to  published  notice,  and  receive  the  plaintiff  on 
board  as  a  passenger. 

In  New  Orleans,  Jackson,  and  Great  Northern  Railroad 
Company  v,  Hurst,^  the  defendant  carried  the  plaintiff  about 
four  hundred  yards  beyond  the  station  to  which  he  had  paid 
his  fare,  and  refused  to  run  the  train  back  to  the  station.    A 

>  26  Conn.  416.  4  II  Rich.  283. 

*  26  Conn.  426,  427.  5  14  Rich.  283. 

See  also  15  Conn.  236-267 ;  24  Conn.  491.  ^  32  Miss.  17. 

7  36  Miss.  661: 
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verdict  for  14*500  was  sustained.'  In  Oliver  v.  Chapman,*  in 
an  action  to  set  aside  and  annul  certain  deeds  of  conveyance 
and  to  recover  back  the  land  conveyed,  upon  the  ground 
that  the  deeds  were  obtained  by  fraud,  it  was  held  that  the 
jury  might  give  exemplary  damages.^ 

In  the  cases  cited  there  is  but  little  discussion  of  the  prin- 
ciple upon  which  punitive  damages  are  awarded,  although 
it  is  said  in  some  of  them  that  the  object  is  to  deter  others 
from  the  like  crime.  It  is  claimed  that  the  principle  is  sanc- 
tioned by  the  case  of  Huckle  v.  Money,*  decided  by  Chief 
Justice  Pratt  in  1763.  That  was  an  action  for  an  assault  and 
imprisonment  under  a  general  warrant ;  in  other  words,  for 
false  imprisonment.  A  verdict  for  ;£'300  was  held  not  ex- 
cessive. The  decision,  to  be  understood,  must  be  read  by 
the  light  of  the  political  history  of  the  time.  And  while  the 
chief  justice,  on  overruling  a  motion  for  a  new  trial,  said,  "I 
think  they  [the  jury]  have  done  right  in  giving  exemplary 
damages,"  it  is  pretty  clear  that  it  was  not  intended  to 
overturn  the  rules  fixing  the  measure  of  damages  existing 
prior  to  that  time,  nor  to  introduce  a  new  rule ;  nor  would 
the  damages  in  such  a  case  be  considered  so  excessive  at 
the  present  time  as  to  justify  a  court  in  granting  a  new  trial. 
Tullage  V.  Wade  ^  was  for  debauching  the  plaintiff's  daughter, 
and  a  verdict  of  £$0  was  sustained.  In  Merest  v.  Harvey,^ 
decided  in  18 14,  the  defendant,  a  member  of  Parliament, 
while  intoxicated,  forced  himself  into  the  plaintiff's  com- 
pany, and  grossly  and  insolently  persisted  in  hunting  upon 
his  land.  It  is  evident  that  the  shooting  was  done  in  viola- 
tion of  the  game  laws,  the  penalties  of  which  were  very 
severe.  Blackstone  says:  "For  unqualified  persons  trans- 
gressing these  laws  by  killing  game,  keeping  engines  for 

'  See  also  Southern  R.  Co.  v,  Kendrick,  40  Miss.  374;  Memphis,  etc.,  R. 
Co.  V,  Whitfield,  44  Miss.  374. 

*  15  Texas,  400. 

3  See  also  Bull  i^.  Griswold,  19  III.  631 ;  Dorsey  v.  Manlove,  14  Cal.  553 ; 
Mendelshon  v.  Anaheim  Lighter  Co.,  40  Cal.  657;  Campbell  v.  Chamber- 
lain, 10  Iowa,  337;  Cochran  v.  Miller,  13  Iowa,  128;  Emblen  v.  Myers,  30 
L.  J.  (Exch.)  71. 

4  2  Wils.  205.  5  3  Wils.  18.  ^  5  Taun.  442. 

VOL.  vn.  NO.  6  58 


878  DAMAGES   FOR   INJURIES   TO   PROPERTY,  ETC. 

that  purpose,  or  even  having  game  in  their  custody ;  or  for 
persons,  however  qualified,  that  kill  game  or  have  it  in  pos- 
session at  unseasonable  times  of  the  year,  or  unseasonable 
hours  of  the  day  or  night,  or  Sundays  or  Christmas  Day, 
there  are  various  penalties  assignedi  corporal  and  pecuniary, 
by  different  statutes :  on  any,  if  but  only  one  at  a  time,  the 
justice  may  convict  in  a  summary  way,  or  in  most  of  them 
prosecutions  may  be  carried  on  at  the  Assizes."  '  In  Sears  t^. 
Lyons,*  decided  in  18 18,  in  an  action  for  breaking  the  plain- 
tiff's close  and  laying  out  poison  upon  it  to  destroy  the 
plaintiff's  poultry,  Abbott,  J.,  instructed  the  jury  that  they 
might  consider  not  only  the  mere  pecuniary  damage,  but 
also  the  intention  whether  for  insult  or  injury.  The  same 
ruling  was  had  in  Brewer  v,  Den,^  in  an  action  for  seizing 
the  plaintiff's  goods  under  a  false  and  unfounded  claim, 
whereby  he  was  prejudiced  in  his  business.^ 

The  object  of  an  action  to  recover  damages  for  injuries  is 
compensation.  If  the  plaintiff's  property  or  business  is  in- 
jured by  another,  and  a  jury  awards  full  compensation  for  the 
same,  is  it  not  a  complete  satisfaction  ?  Take  the  case  of  an 
attachment  against  the  property  of  a  debtor.  Under  the 
custom  of  London,  the  plaintiff,  to  obtain  the  order,  was  re- 
quired only  to  make  an  affidavit  that  the  defendant  was 
indebted  to  him  in  a  specific  sum.^  But  in  this  country  he 
is  generally  required  to  swear  to  certain  facts  designated  by 
statute,  in  addition  —  such  as  the  nature  of  the  claim,  that  it 
is  just ;  and  some  fact  upon  which  the  right  to  the  attach* 
ment  depends  —  such  as  fraud  or  non-residence. 

Not  unfrequently  an  attachment  is  the  only  mode  of  secur- 
ing a  debt.  It  is  a  remedy  given  to  the  creditor,  based  upon 
his  positive,  sworn  statements,  and  usually  accompanied  by  a 
bond  in  double  the  amount  of  the  debt.     If  the  remedy 

»  4  Bla.  Comm.  17$.  'a  SUrk.  317.  3  n  Mec.  &  W.  625. 

4  Sec  also  Doe  v.  Filter,  13  Mee.  &  W.  47 ;  Thomas  v.  Harris,  3  Hurl  & 
N.  961.  These  cases  merely  show  the  ease  with  which  a  precedent  may  b« 
established,  and  the  danger  of  departing,  in  particular  cases  supposed  to  be 
attended  with  particular  hardship,  from  established  rules. 

5  Drake  on  Attach.,  sect.  6. 
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fails,  the  creditor  may  be  liable  for  the  actual  damages  sus- 
tained ;  but  the  mere  failure  to  sustain  the  attachment  is  not 
in  all  cases  conclusive  proof  of  the  want  of  probable  cause» 
yet  some  of  the  cases  seem  to  base  the  right  to  recover  vin- 
dictive damages  thereon.  So,  in  replevin,  which  is  the 
universal  remedy  in  the  United  States  for  the  recovery  of 
the  possession  of  chattels  wrongfully  taken  or  detained  from 
the  plaintiff.  This,  too,  is  a  statutory  action,  and  the  plaintiff 
in  most  or  all  of  the  States  must  have  a  general  or  special 
property  in  the  chattels,  and  be  entitled  to  the  possession  of 
the  same ;  and  this  right  must  be  shown  by  affidavit  before 
the  writ  is  issued.  The  officer  seizes  the  property,  if  it  can 
be  found,  and  delivers  it  to  the  plaintiff  upon  receiving  a 
bond,  with  sureties,  for  its  return  in  case  the  plaintiff  fails 
to  sustain  the  action.  Both  parties  are  actors.  If  the  plain- 
tiff recovers,  he  takes  judgment  for  any  damages  he  may  have 
proved,  while  if  the  defendant  recovers,  he  takes  judgment 
for  a  return  of  the  property  and  such  damages  as  he  has  proved, 
or  for  the  value  of  the  property.  In  many  of  the  States  the 
action  may  even  proceed  to  judgment  without  a  return  of  the 
property,  where  the  officer  was  unable  to  find  the  same,  or 
the  plaintiff  was  unable  to  give  satisfactory  security  for  its 
return.  The  rights  of  both  parties  seem  to  be  sufficiently 
guarded,  and  it  is  difficult  to  perceive  how  the  writ  could 
be  obtained  without  committing  peijury,  or  be  used  as  a 
means  of  oppression. 

The  cases  where  punitive  damages  have  been  allowed  in 
cases  of  fraud,  negligence,  etc.,  do  not,  so  far  as  I  am  aware, 
rest  on  the  decision  of  any  English  court  But  even  if  they 
did,  they  are  not  sanctioned  either  by  the  common  or  civil 
law. 

The  rule  of  damages  for  a  breach  of  contract  to  do  or  not 
to  do  some  particular  thing,  as  laid  down  in  Hadley  v.  Bax- 
andale,'  that  "  where  two  parties  have  made  a  contract  which 
one  of  them  has  broken,  the  damages  which  the  other  party 
ought  to  receive  in  respect  to  such  breach  of  contract  should 
be  either  such  as  may  fairly  or  substantially  be  considered 

*  9  Exch.  341. 
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as  arising  naturally,  —  i,€.^  according  to  the  usual  course 
of  things,  —  from  such  breach  of  contract  itself,  or  such  as  may 
reasonably  be  supposed  to  have  been  in  the  contemplation 
of  the  parties  at  the  time  they  made  the  contract,  as  the 
probable  result  of  the  breach  of  it,"  is  generally  accepted  as 
a  correct  statement  of  the  law.  In  that  case  the  plaintiffs 
were  the  owners  of  a  steam-mill,  and  the  shaft  being  broken, 
it  was  delivered  to  the  defendant,  as  a  carrier,  to  be  taken  to 
an  engineer  to  serve  as  a  model  for  a  new  one.  At  the  time 
of  the  delivery  the  defendant's  clerk  was  informed  that  the 
mill  was  stopped,  and  the  shaft  must  be  sent  at  once.  The 
shaft  was  not  sent  immediately,  in  consequence  of  which  the 
mill  remained  idle.  In  an  action  for  breach  of  contract,  it 
was  held  that  if  the  carrier  had  been  informed  that  a  loss  of 
profits  would  result  from  the  delay  on  his  part,  he  would 
have  been  liable;  but  as  this  did  not  appear,  he  was  not 
liable  for  such  profits. 

The  rule  is  broader  in  cases  of  tort  than  in  actions  on 
contract,  but  the  damages  complained  of  must  be  the  direct 
and  natural  result  of  the  wrong  or  injury  in  either  case. 
And  this  rule  certainly  applies  in  actions  of  trover,  replevin, 
injuries  to  property,  fraud,  negligence,  etc.,  and  is  fully 
carried  out  by  making  full  compensation  for  the  injury 
sustained.  Any  attempt  to  supplant  this  principle  by  sub- 
mitting* the  damages  in  such  cases  as  punishment  to  an  inex- 
perienced jury  cannot  fail  to  be  productive  of  mischief.  A 
jury,  which,  under  the  direction  of  a  capable,  conscientious, 
fearless'  judge,  who  will  instruct  them  in  as  few  words  as 
possible,  in  a  clear  and  direct  manner  as  to  the  law  appli- 
cable to  that  particular  case  and  the  rule  fixing  the  meas- 
ure of  damages,  will  rarely  go  astray ;  but,  if  left  to  them- 
selves, without  limitation  or  direction,  are  very  liable  to  err, 
and  this,  too,  without  the  possibility  of  correcting  the  error, 
as  the  damages,  being  in  the  nature  of  punishment,  are 
properly  left  to  them  to  fix  the  amount. 

But  it  is  said  that  the  doctrine  of  punitive  damages  is 

now  too  firmly  rooted   in   our  jurisprudence   to   admit   of 

her  serious    discussion.     This  is  begging  the  question. 
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It  is  equivalent  to  saying  the  rule,  although  wrong  in  prin- 
ciple, has  been  sanctioned  by  a  number  of  courts  for  many 
years,  and  therefore  must  be  followed.  We  must  remem- 
ber that  this  is  not  a  rule  by  which  title  to  property  or  rights 
are  acquired  or  held,  and  while  it  is  called  a  rule  for  meas- 
uring damages,  it  is  in  fact  a  discarding  of  all  rules.  This 
is  not  the  age  to  quietly  accept  an  arbitrary  rule  as  the  law 
simply  because  it  may  have  received  the  sanction  of  any 
tribunal.  Every  case  must  be  submitted  to  the  crucial  test 
of  whether  it  is  right;  and  decisions  based  upon  wrong 
principles  will  be  continually  assailed  until  overturned. 

It  may  be  well  to  inquire  by  what  authority  courts  impose 
punitive  damages.  Courts  are  organized  to  administer  the 
law.  The  law  which  they  are  to  administer  is  derived  from 
constitutions,  statutes,  and  the  common  law,  including  equity. 
If  a  power  is  exercised  by  a  court  which  is  not  conferred 
upon  it,  it  is  pure  usurpation.  The  Constitution  of  the 
United  States  provides  that  no  person  shall  "  be  deprived  of 
life,  liberty,  or  property  without  due  process  of  law." '  Art. 
VI.  provides  that  in  all  criminal  prosecutions  the  accused 
shall  enjoy  the  right  to  a  speedy  and  public  trial,  by  an 
impartial  jury,  etc.  There  are  other  provisions  that  are 
intended  to  guard  the  rights  of  the  citizen  and  prevent 
the  confiscation  of  his  property,  to  which  it  is  unnecessary 
to  refer.  These  provisions,  in  substance,  have  been  incor- 
porated into  the  constitutions  of  all,  or  nearly  all,  of  the 
States.  At  common  law,  before  a  party  could  be  put  on 
trial  for  an  offence  he  must  be  charged  with  the  commis- 
sion of  the  same,  either  by  indictment,  or,  in  case  of  a 
misdemeanor,  it  might  be  by  information.  Blackstone 
says:  "It  [the  information]  differs  in  no  respect  from 
an  indictment  in  its  form  and  substance,  except  that  it  is 
filed  at  the  mere  discretion  of  the  proper  law  officer  of  the 
government,  ex  officio^  without  the  intervention  of  a  grand 
jury."*  And  these  provisions  exist  by  statute,  I  think,  in 
every  State  of  the  Union.  Suppose  a  party  was  convicted 
of  some  offence,  and  a  fine  of  ^i,ooo,  or  any  other  sum, 

'  Art  V.  Amendments.  *  4  Bla.  Comm.  308. 
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imposed  upon  him,  but  no  accusation  or  information  chain- 
ing the  ofTence  had  been  made  and  filed  against  him,  is  there 
a  court  in  the  United  States  that  would  sustain  such  a  judg- 
ment ?  I  think  not,  because  the  court  that  imposed  the  fine 
would  have  no  jurisdiction.  If,  then,  a  court  would  have  no 
jurisdiction,  without  an  information  or  indictment,  to  try  a 
party  accused  of  an  offence  created  by  statute,  has  it  any 
authority  to  proceed  without  such  accusation  in  ofTences  that 
have  no  statutory  existence,  and  which  in  fact  exist  only  in 
the  imagination  of  the  court  ? 

The  object  of  punitive  damages,  we  are  told,  is  punish- 
ment ;  and  if  this  power  is  sustained  at  all,  it  must  be  under 
the  criminal  law  of  the  State  as  a  fine,  as  there  is  confessedly 
no  power  under  the  civil  jurisdiction  of  a  court  to  require 
A.,  as  a  punishment,  to  convey  his  property  to  B.,  and  a 
judgment  of  that  kind  would  be  void.  But  in  a  criminal 
trial  for  any  offence,  the  proof  must  establish  the  guilt  of  the 
accused  beyond  a  reasonable  doubt,  and  the  presumption 
of  innocence  continues  as  evidence  in  his  favor  until  over- 
come by  the  testimony.  Now,  suppose  a  judgment  for  puni- 
tive damages  is  rendered  against  a  party  because  he  was 
unable  to  sustain  an  attachment,  and  his  property  is  sold  to 
satisfy  the  judgment,  can  it  be  said  that  he  has  been  de- 
prived of  his  property  by  due  process  of  law?  In  such 
case  he  would  be  convicted  of  an  offence  unknown  to  the 
law,  without  being  charged  therewith  in  writing,  or  his  g^ilt 
established  beyond  a  reasonable  doubt.  It  will  be  seen 
at  once  that  every  element  necessary  to  give  the  court 
jurisdiction  is  wanting.  If  the  action  of  a  creditor  who  has 
failed  in  an  attachment,  and  who  will  thereby  perhaps  lose 
his  debt,  or  of  a  claimant  in  replevin  who  has  failed  in  his 
action,  is  not  to  be  tried  on  the  merits  and  damages  awarded 
according  to  the  injury,  but  according  to  the  intent  of  the 
party  instituting  the  action,  is  this  principle  not  capable 
of  being  extended  to  that  of  a  debtor  who  wilfully  refuses 
to  pay  a  debt  whereby  his  creditor  becomes  bankrupt,  and 
make  him  liable  for  the  wrong  ?  It  will  not  do  to  say  that 
the  measure  of  damage  is  different  in  such  cases,  because 
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all  actions  to  recover  money  are  based  upon  the  wrong  done 
the  plaintifT.  So,  too,  if  a  common  carrier,  by  permitting 
its  train  to  pass  the  depot  a  few  yards,  by  which  the  plaintiff 
sustained  a  trifling  injury,  is  to  be  mulct  in  ^,500  for  the 
use  of  the  plaintiff,  as  in  the  Mississippi  case  cited,  how 
much  should  the  man  who  fails  to  pay  his  note  when  it 
becomes  due  be  required  to  pay  as  a  penalty  for  his  negli- 
gence ?  The  cases  rest  upon  the  same  foundation,  and  the 
principle  of  punitive  damages  cannot  be  adopted  without 
overturning  the  rules  for  determining  the  measure  of  dam- 
ages, and  producing  chaos  and  confusion. 

Samuel  Maxwell. 

Frbmont,  Neb.,  January,  1S82. 
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The  extended  discussion  of  the  needs  of  the  Supreme 
Court,  and  the  variety  of  schemes  proposed  for  its  relief,  in- 
dicate a  widespread  interest  in  the  subject,  and  inspire  the 
hope  that  the  necessity  of  legislation  will  be  made  convinc- 
ing to  the  Congress  now  in  session.  No  more  thoughtful 
article  on  the  subject  has  appeared  than  that  of  the  Hon.  Wil- 
liam Strong,  late  a  justice  of  that  court,  in  the  North  Amer- 
ican Review  for  May  last ;  and  the  statistics  to  which  he  calls 
attention  are  so  persuasive  in  themselves  as  to  justify  neither 
repetition  nor  elaboration.  This  article  has  been  aptly  sup- 
plemented by  one  in  the  Central  Law  Journal^  from  the  pen 
of  Judge  McCrary,  of  the  Eighth  Federal  Circuit,  in  which  tlie 
necessities  of  the  circuit  courts  are  set  forth  in  statistics  of 
like  cogency  and  persuasiveness.  The  first  of  these  writers 
advocates,  for  the  relief  of  the  Supreme  Court,  the  plan 
which  contemplates  the  establishment  of  courts  of  appeal 
intermediate  between  the  circuit  courts,  and  the  Supreme 
Court,  —  a  plan  which  has  received  more  general  and  more 
hearty  concurrence  from  those  qualified  to  advise,  than  any 
other  which  has  been  proposed.  The  second  of  these  writers, 
joining  in  that  general  approval,  advocates,  in  addition  to 
that  scheme,  an  increase  in  the  number  of  circuit  judges, 
for  the  purpose  of  insuring  a  more  thorough  and  efficient 
discharge  of  the  duties  which  devolve  upon  those  judges 
under  the  present  system.  The  primary  evil  to  be  remedied, 
all  parties  concede  to  be,  a  numerical  deficiency  in  the  judi- 
cial force  necessary  to  do  the  work  of  adjudication,  under 
the  extended  jurisdiction  which  Congress  has  conferred  upon 
the  Federal  courts.  The  plan  of  increasing  the  number  of 
supreme  judges,  and  the  plan  of  dividing  the  Supreme 
bench  into  several  sections,  have  had  their  respective  advo- 

*  13  Cent  L.  J.  166. 
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cates ;  but  the  evils  of  both  of  these  plans  are  so  manifest, 
and  have  been  so  thoroughly  exposed  by  Judge  Strong  and 
others/  that  it  may  be  hoped  they  will  not  receive  serious 
consideration  in  Congress.  No  practical  relief  can  be  ex- 
pected for  the  now  overworked  Supreme  Court,  by  increas- 
ing the  number  of  the  judges ;  and  a  division  of  the  court 
into  sections  would  not  fail  to  introduce  discordance  and  in- 
consistency into  our  Federal  jurisprudence,  in  the  place  of 
harmony  and  symmetry.  The  only  practical  plan  will  be  one 
containing  the  essential  features  of  that  advocated  by  Judge 
Strong.  The  probable  or  proposed  details  of  that  plan  were 
in  his  article  left  unstated,  and  were  referred  to  the  wisdom 
of  Congress.  It  is  proposed  in  this  paper  to  suggest  a  mode 
of  carrying  out  that  general  plan,  by  which  at  the  same  time 
may  be  secured  the  relief  to  the  circuit  judiciary  advocated 
by  Judge  McCrary,  substantially  if  not  identically.  It  will 
require  a  remodeling,  to  some  extent,  of  the  entire  judicial 
system ;  but  this  will  be  no  objection,  provided  that  system 
be  thereby  made  more  complete,  symmetrical,  and  efficient, 
with  the  necessary  relief  secured  at  a  minimum  of  addi- 
tional expense. 

The  proposed  appellate  courts  are  described  as  courts 
intermediate  between  the  Supreme  Court  and  the  circuit 
courts,  nine  in  number,  being  one  for  each  of  the  nine  judi- 
cial circuits.  The  plan  contemplates  that  appeals  may  be 
taken  to  this  intermediate  court  from  the  circuit  courts,  in 
all  cases  proper  for  appeals,  and  that  writs  of  error  may  be 
sent  from  it  to  these  courts ;  but  that  appeals  will  not  lie 
from  any  circuit  court  to  the  Supreme  Court,  nor  will  writs 
of  error  ordinarily  be  sent  from  the  Supreme  Court  to 
the  circuit  courts.  Appeals  from  the  circuit  court  to  this 
intermediate  court  are  not  to  be  limited  by  the  amounts 
involved ;  and  thus  every  litigant  in  the  circuit  court  may 
enjoy  the  right  of  an  appeal  to  a  higher  tribunal  for  the 
examination  of  alleged  errors  of  law  or  practice.  This  will 
remove  from  the  circuit  judiciary  the  unpleasant  responsi- 
bility of  final  judgment  in  a  large  majority  of  the  cases  liti- 

'  See  the  resolutions  of  the  Missouri  Bar  Association,  14  Cent  L.  J.  ?* 
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gated,  and  will  obviate  the  complaint  of  hardship  and  injus- 
tice in  this  respect,  so  frequently  and  so  pertinently  ui^ed 
by  litigants,  against  the  present  system.  The  adjudications 
of  this  intermediate  or  appellate  court  shall,  it  was  sug- 
gested, be  reviewable  in  the  Supreme  Court,  as  a  matter  of 
right  to  the  litigants,  only  when  the  amount  in  controversy 
in  a  particular  case  exceeds  the  sum  of  ten  thousand  dol- 
lars, or  when  the  case  requires  the  construction  of  the  Consti- 
tution, or  of  a  treaty  or  a  statute  of  the  United  States.  But 
to  prevent  discordance  in  the  adjudications  of  these  nine 
separate  appellate  courts,  and  to  insure  a  harmonious  Fed- 
eral jurisprudence,  it  is  to  be  provided  that  any  adjudication 
of  the  appellate  court,  in  a  case  involving  less  than  ten  thou- 
sand dollars,  may  be  appealed  from  when,  in  the  opinion  of 
that  court,  such  adjudication  determines  a  legal  question 
of  sufficient  general  or  public  importance  to  make  it  advis- 
able that  the  final  decision  should  be  made  by  the  Supreme 
Court ;  and  that  a  writ  of  error  may  be  specially  allowed  in 
any  such  case  by  a  justice  of  the  Supreme  Court. 

Probably  no  more  than  the  mere  statement  of  this  general 
plan  has  been  needed  to  convince  reflecting  persons  of  its 
merits.  So  soon  as  such  a  system  of  appellate  courts  Is 
created,  the  work  of  relief  to  the  overcrowded  docket  of  the 
Supreme  Court  will  be  commenced ;  and  that  docket,  when 
once  cleared,  may  easily  be  kept  within  the  control  of  the 
court  at  each  term.  The  evils  growing  out  of  the  limitation 
upon  the  right  of  appeal  from  the  inferior  courts  will  be  at 
once  remedied;  appeals  from  these  courts  may  be  heard 
and  disposed  of  within  a  reasonable  time ;  the  entire  sys- 
tem of  Federal  courts  will  be  under  the  supervision  of  one 
Supreme  Court,  which  may  be  within  the  reach  of  the  hum- 
blest litigant;  and  that  court  will  be  a  tribunal  of  even  greater 
dignity  and  eminence  than  now,  because  its  judges  will  no 
longer  be  compelled  to  labor  like  drudg&s,  in  the  discharge 
of  their  delicate  and  responsible  duties. 

It  is  now  suggested  that  in  the  establishment  of  this  new 
system,  greater  symmetry  and  a  more  perfect  gradation  will 
be  secured,  with  a  more  satisfactory  administration  of  justice, 
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by  the  introduction  of  the  following  details,  which  seem  to 
be  entirely  consistent  with  the  general  essentials  of  Judge 
Strong's  recommendations.  First,  let  the  territorial  courts 
be  placed  in  the  same  category  as  the  other  courts  of  pri- 
mary jurisdiction,  and  be  attached  to  one  or  more  of  the 
respective  circuits  fpr  appellate  purposes ;  second,  let  ques- 
tions of  fact  be  tried  only  in  the  courts  of  primary  jurisdic- 
tion, of  which  courts  there  shall  be  but  one  class ;  third,  let 
all  cases  originating  in  these  courts,  whether  the  jurisdiction 
thereof  be  conferred  with  respect  to  subject-matter  (^.^., 
patents,  copyrights,  and  bankruptcy),  or  otherwise,  be  put 
on  one  and  the  same  footing,  both  as  to  primary  trials  and 
appellate  proceedings;  fourth,  let  every  litigant  have  an 
equal  opportunity  with  every  other  for  revision  by  appeal 
of  alleged  errors  of  law  or  practice ;  and,  fifth,  let  the  ques- 
tion of  appeal  to  or  writ  of  error  from  the  Supreme  Court 
in  all  cases  be  determined,  not  by  the  amount  of  money  or 
value  of  property  in  controversy,  but  by  the  importance 
of  securing  an  adjudication  from  the  highest  court  upon  the 
legal  question  at  issue. 

In  the  foregoing  description  of  the  proposed  new  system 
of  courts,  the  circuit  courts  alone  have  been  referred  to  by 
name  when  speaking  of  the  inferior  courts,  or  courts  of 
primary  jurisdiction.  This  term  would  be  the  appropriate 
one  to  describe  those  courts  if  there  were  no  district 
courts.  The  original  distinction  between  the  district  and 
circuit  courts  is  now  practically  obsolete.  In  most  of  the 
Federal  districts  nearly  all  of  the  work  in  the  circuit  courts 
is  done  by  the  district  judges.  The  circuit  judges,  as  is 
shown  in  the  article  by  Judge  McCrary  above  referred  to, 
find  it  physically  impossible  to  do  one-half  of  the  work 
which  is  contemplated  in  the  specification  of  their  duties. 
It  will  be  readily  seen  that  this  difficulty  grows  out  of  the 
circumstance  that  the  plan  upon  which  the  circuit  and  dis- 
trict courts  were  originally  organized  has  been  outgrown, 
by  reason  of  the  increase  of  business  in  those  courts  and 
the  expansion  of  their  jurisdiction.  As  originally  contem<» 
plated,  the   circuit   courts   were  to    exercise    considerable 
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appellate  jurisdiction.  As  now  administered,  both  the  cir- 
cuit and  district  courts  are,  in  the  main,  but  local  courts 
of  primary  jurisdiction,  in  which  the  district  judge  does 
nearly  all  the  work  of  adjudication.  If  we  were  to  recog- 
nize these  facts,  abolish  the  distinction  between  the  district 
and  circuit  courts,  and  confer  all  the  jurisdiction,  heretofore 
exercised  by  both,  upon  one  court,  we  should  then  have, 
nominally  as  well  as  really,  one  local  court  in  each  district 
or  territory,  exercising  all  primary  jurisdiction,  and  all  whose 
adjudications,  without  reference  to  the  amount  involved, 
might  be  reviewable  in  the  new  appellate  court  for  the  cir- 
cuit. Let  this  local  court  be  denominated  a  circuit  court, 
and  the  description  heretofore  given  of  the  new  scheme  of 
courts  is  technically  accurate.  Under  this  system  there 
would  be  but  three  grades  of  Federal  courts,  namely: 
First,  the  local  courts  of  primary  jurisdiction,  one  in  each 
district  or  territory ;  second,  the  intermediate  or  appellate 
courts,  one  in  each  of  the  nine  circuits,  exercising  plenary 
appellate  jurisdiction;  and,  third,  the  Supreme  Court,  with 
the  special  appellate  or  revisory  jurisdiction  before  described. 
Such  a  system  of  courts  would  possess  inherent  elements 
of  symmetry,  and  might,  by  wise  legislation,  be  made  sym- 
metrical to  perfection.  A  nomenclature  might  be  employed 
such  as  would  best  describe  the  relative  jurisdiction  and 
duties  of  the  inferior  and  appellate  courts.  One  of  several 
suggestions  heretofore  made  is,  that  the  courts  of  primary 
jurisdiction  being  located  in  the  several  judicial  districts  and 
territories,  should  be  called  district  courts ;  to  this,  it  may 
be  added,  that  the  appellate  courts,  having  jurisdiction  co- 
extensive with  the  several  circuits,  might  appropriately  be 
denominated  circuit  courts.  No  new  nomenclature  would 
then  be  required,  and  the  Federal  courts  would  continue  to 
be  classed  as  Supreme  Court,  circuit  courts,  and  district 
courts,  with  relative  rank  as  at  present.  Jhe  amendatory 
statute  may  continue  the  present  district  courts  with  en- 
larged jurisdiction,  and  with  the  present  district  judges  pre- 
siding therein ;  and  may  create  new  circuit  courts,  of  purely 
appellate  jurisdiction,  to  which  the  present  circuit  judges 
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may  be  respectively  transferred.  If  the  bench  in  each  cir- 
cuit or  appellate  court  should  be  composed  of  three  judges 
(which  number  would  seem  appropriate  and  adequate),  the 
appointment  of  two  new  circuit  judges  in  each  circuit,  eigh- 
teen in  all,  would  complete  the  additions  to  the  judicial 
force  made  necessary  by  Xhe  introduction  of  the  new  system 
of  appellate  courts.  This  may  be  regarded  as  the  smallest 
addition  to  the  present  judicial  force  which  can  afford  prac- 
tical and  adequate  relief,  inasmuch  as  no  other  plan  has  been 
proposed  which  contemplates  a  smaller  number  of  additional 
judges,  nor  is  it  probable  that  any  such  can  be  devised. 

Between  the  two  systems  of  nomenclature  suggested  for 
the  courts  as  reorganized.  Congress  might  choose,  after 
mature  consideration.  There  are  good  reasons  for  selecting 
either,  but  probably  none  which  are  imperative.  The  well- 
established  division  of  the  country  into  circuits  suggests 
that  the  new  intermediate  courts  be  designated  circuit 
courts,  while  the  character  of  their  jurisdiction  suggests 
the  name  of  courts  of  appeals,  and  either  title  will  be  appro- 
priate. The  circumstance  that  in  some  of  the  judicial  dis- 
tricts statutes,  existing  for  many  years,  have  conferred  upon 
the  district  courts  all  the  jurisdiction  of  the  circuit  courts 
except  that  which  is  appellate,  thus  leaving  such  districts 
without  any  nominal  circuit  court,  not  only  illustrates  the 
obliteration  of  the  original  distinction  between  those  courts, 
but  shows  also  how  immaterial  is  the  name  given  the  primary 
courts.  All  that  can  now  be  required  is  a  judicious  choice 
of  names,  so  appropriate  that  they  may  well  be  retained 
permanently. 

It  has  frequently  been  suggested  that  as  a  result  of  the 
increase  of  litigation  in  the  Federal  courts,  there  is  likely 
to  be  a  constant  increase  in  the  number  of  appeals  taken  to 
the  Supreme  Court,  and  that  no  plan  will  be  adequate  to 
prevent  the  renewed  overcrowding  of  the  docket  of  that 
court,  except  the  limitation  of  the  right  of  appeal  to  contro- 
versies involving  a  large  amount — ^.^.,  twenty  thousand 
dollars.  It  should  not,  however,  be  overlooked,  that  the 
establishment  of  an  intermediate  appellate  court,  a"'*  **»^ 
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additional  expense  attendant  upon  litigation  in  the  Su- 
preme Court,  will  naturally  have  the  effect  to  check  the  ten- 
dency toward  appeals  to  the  latter  court  Wherever,  in  any 
jurisdiction,  a  judicious  and  well-arranged  system  of  inter- 
mediate courts  has  been  established,  experience  has  shown 
that  the  relief  to  the  crowded  docket  of  the  Supreme  Court 
has  been  immediate  and  permanent.  The  new  appellate 
courts  will  naturally  pride  themselves  upon  their  loyal  ad- 
hesion to  the  rules,  doctrines,  and  legal  principles  already 
laid  down  by  the  Supreme  Court.  So  soon  as  it  is  discov- 
ered that  these  courts  are  conforming  their  decisions  to  the 
views  of  the  Supreme  Court,  there  will  be  a  diminution  of 
the  tendency  to  appeal  to  the  latter  court,  and  appeals  will 
be  rare,  except  in  the  class  of  cases  which,  under  the  new 
system,  ought  to  be  carried  to  the  highest  tribunal.  It  will 
be  possible,  therefore,  in  establishing  a  new  system  of  Fed- 
eral courts,  to  preserve  the  principle  that  the  Supreme 
Court  shall  be  open  to  all  who  may  wish  to  invoke  its  judg- 
ment, with  no  obstruction  other  than  the  advice  to  refrain 
from  superfluous  litigation,  which  the  expense  attending  ail 
appeals  to  that  court  will  necessarily  suggest.  This  prin- 
ciple is  plainly  of  so  great  value  as  to  make  its  preservation 
desirable. 

Such  a  system  of  courts  will  possess  not  only  the  merits 
of  symmetry  and  simplicity,  but  that  also  of  elasticity. 
To  meet  the  enlarged  demands  for  Federal  courts,  which 
may  be  expected  to  follow  the  further  development  of  our 
country  and  our  institutions,  it  will  be  necessary  simply 
to  create,  from  time  to  time,  in  both  States  and  Territo- 
ries, new  judicial  districts,  in  each  of  which  shall  be  estab- 
lished a  court  of  primary  jurisdiction.  This  is  an  inherent 
necessity  which  will  make  itself  felt  under  any  system. 
In  like  manner,  a  new  judicial  circuit  may  be  created 
without  impairment  of  the  symmetry  of  the  proposed  sys- 
tem, should  it  become  necessary  in  the  distant  future; 
for  which  new  circuit  a  similar  appellate  court  may  be 
established.  This  may  be  done  without  providing  any  addt- 
«.:^«oi   justice  of  the  Supreme  Court,  who  shall  nominally 
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represent  such  new  circuit ;  indeed,  there  will  be  no  reason, 
under  the  new  system,  for  maintaining  the  fiction  that  the 
justices  of  the  Supreme  Court  severally  represent  the  judi- 
cial circuits.  As  these  justices  will  no  longer  have  any  cir- 
cuit court  duties  to  perform,  it  will  be  unnecessary  to  assign 
them  to  the  respective  circuits.  The  fiction  of  their  relation 
to  the  circuits  being  obsolete,  the  amendatory  statute  may 
appropriately  fix  the  number  of  the  justices  of  the  Supreme 
Court  at  nine,  and  establish  this  as  the  permanent  number, 
without  reference  to  the  number  of  judicial  circuits  or  the 
number  of  appellate  courts. 

One  feature  of  the  appellate  practice  heretofore  in  vogue, 
which  has  been  a  potent  factor  in  the  embarrassment  now 
experienced  by  the  Supreme  Court,  deserves  attention  in 
this  connection,  and  should  receive  immediate  consideration 
in  Congress,  with  a  view  to  remedial  legislation,  indepen- 
dently of  all  other  existing  difficulties.  Even  if  no  other 
reforms  were  attempted,  and  if  the  present  system  were  con- 
tinued, the  correction  of  this  evil  would  assist  greatly  in  the 
relief  of  the  Supreme  Court.  Whatever  system  of  courts 
be  adopted,  the  propriety  of  reform  in  this  respect  will 
appear  upon  an  examination  of  the  subject.  The  difficulty 
referred  to  is  the  practice  of  allowing  a  large  class  of  cases, 
including  equity  and  admiralty  causes,  to  be  taken  up  to  the 
Supreme  Court,  by  a  simple  appeal,  upon  the  whole  record. 
This  practice  requires  of  the  Supreme  Court  a  trial  of  the 
case  de  navo^  with  a  reexamination  of  the  facts  of  the  case, 
and  an  adjudication  thereon;  and  converts  the  Supreme 
Court  for  the  time  being  into  another  court  of  equity  or  ad- 
miralty, as  the  case  may  be.  The  discharge  of  this  duty 
of  retrying  these  classes  of  cases,  including  a  reexamina- 
tion of  the  facts,  has  necessarily  consumed  very  much  of 
the  time  of  the  court,  and  contributed  materially  to  the 
delay  attending  appeals.  The  suggestion  that  it  is  no  part 
of  the  province  of  a  high  appellate  tribunal  to  reexamine 
the  facts  of  cases  upon  appeal,  will  probftly  receive  acqui- 
escence as  soon  as  made.  Perhaps  it  is  not  saying  too  much, 
to  affirm  that  such  labor  should  never  have  been  required 
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from  the  Supreme  Court  of  the  United  States,  at  any  period 
of  our  history.     But  if  this  were  allowable  at  a  time  when 
the  annual  appeals  to  that  court  averaged  only  twenty- 
four,  or  if  it  were  ever  desirable  by  reason  of  a  want  of 
confidence  in  the  ability  of  the  district  judges  to  correctly 
adjudicate  questions  of  fact,  these  reasons  now  no  longer 
exist.     The  district  judges  are  men  trained  and  experienced 
in  the  work  of  judgment;  their  adjudications  of  the  facts  in 
ordinary  cases  can  seldom  fail  to  be  satisfactory ;  and  for  all 
those  cases  in  which  the  facts  are  so  complicated  or  involved 
that  the  decision  of  one  man  upon  them  would  be  unsatis- 
factory, ample  provisions  exist,  or  may  be  made,  for  the 
intervention  of  juries.     It  is  not  only  inappropriate  to  an 
appellate  court,  but  unbecoming  the  dignity  of  so  high  a 
tribunal  as  the  Supreme  Court,  to  spend  its  time  in  the  re- 
examination of  questions  of  fact     The  Constitution,  it  is 
true,  gives  to  that  court  "  appellate  jurisdiction  both  as  to 
law  and  fact,"  *  but  this  was  doubtless  intended  to  require 
only  such  revisory  examination  with  respect  to  the  facts  of 
each  case,  as  is  necessary  under  general  appellate  practice. 
This  intention  is  manifest  in  the  amendments  of  1789,  pro- 
viding that  "  no  fact  tried  by  a  jury  shall  be  otherwise  re- 
examined in  any  court  of  the  United  States  than  according  to 
the  rules  of  the  common  law."  ■     If  "  appellate  jurisdiction, 
both  as  to   law  and  fact,"  requires  the  Supreme  Court  to 
retry  the  facts  of  every  appealed  case,  then  no  scheme  of 
intermediate  appellate  courts  will   be  practicable,  because 
any  topical  restriction  upon  the  right  of  appeal  to  the  Su- 
preme Court  would  be  unconstitutional;  and  so,  also,  would 
be  any  limitation  as  to  the  amount  involved,  whether  it  were 
ten  thousand  dollars,  or  five  thousand,  or  two  thousand,  or 
any  other  sum.     But  no  constitutional  objection  has  ever 
been  supposed  to  exist  to  such  limitations  upon  the  right 
of  appeal  to  that  court,  or  to  the  establishment  of  an  inter- 
mediate appellate  court.     The  principal  and  most  forcible 
objection  to  a  money  limitation  upon  the  right  of  appeal 
has  been  the  manifest  injustice  of  closing  the  doors  of  the 

'  Art  III.,  sect.  2.  «  Seventh  Amendment 
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Supreme  Court  against  a  poor  or  humble  litigant.  There 
can  be  no  constitutional  objection  to  relieving  the  Supreme 
Court  from  the  labor  of  re-examining  the  facts  of  appealed 
cases,  if  it  be  desirable. 

The  practice  of  allowing,  in  equity  and  admiralty  causes, 
appeab  involving  a  complete  retrial,  while  ordinary  suits 
at  law  are  to  be  reviewed  in  the  appellate  court  only  to 
the  extent  that  errors  are  assigned,  doubtless  originated  in 
the  belief  that  such  appeals,  as  distinguished  from  writs  of 
error,  would  occupy  but  comparatively  small  space  upon 
the  dockets,  and  consume  but  a  small  portion  of  the  time 
of  the  court, —  a  belief  which  has  been  justified  by  the  con- 
tinuous experience  of  the  court  for  many  years  in  the 
past.  But  this  state  of  facts  no  longer  exists,  and  the 
cases  brought  to  the  Supreme  Court  by  simple  appeal, 
form,  doubtless,  more  than  a  moiety  of  all  the  cases  heard 
in  that  court.  An  examination  of  any  late  volume  of  the 
reported  decisions  will  show  the  extent  to  which  the  time 
of  the  court  has,  during  late  years,  been  usurped  by  cases 
requiring  retrial  upon  the  facts.  It  is  obvious,  too,  that  this 
class  of  cases  has  been  continuously  increasing  in  number 
and  importance  since  1874,  previous  to  which  date  they  had 
been  occupying  very  considerable  space  in  the  reports  of 
Mr.  Wallace.  This  will  appear  from  an  examination  into 
the  one  item  of  equity  appeals.  The  first  and  second  vol- 
umes of  reports  by  Mr.  Otto '  exhibited  one  hundred  and 
ninety-three  cases,  determined  at  the  October  term,  1875, 
the  reports  of  which  occupied  one  thousand  four  hundred 
and  ninety-five  printed  pages ;  of  which,  fifty-four  were  equity 
cases,  the  reports  of  which  required  four  hundred  and  thirty- 
three  pages.  At  the  October  term,  1879,  two  hundred  and 
two  cases  were  determined,  which  occupied  one  thousand  five 
hundred  and  sixty-eight  pages  in  the  tenth  and  eleventh 
volumes  of  Mr,  Otto ;  •  the  number  of  equity  cases  had  in- 
creased to  seventy-three,  and  the  space  occupied  by  them 
to  five  hundred  and  twenty-seven  pages.  At  the  last  term 
of  the  court  there  were  determined  two  hundred  and  four- 

*  91  and  92  U.  S.  9  jqq  g^g^  |q|  u.  & 
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teen  cases,  as  reported  in  the  last  two  volumes  of  Mr.  Otto,< 
a  large  number  of  which  were  criminal  cases ;  but  out  of 
this  number  sixty-eight  were  equity  cases,  requiring  five 
hundred  and  fifty  pages  in  the  reports.  These  statistics 
are  not  cited  as  telling  the  whole  story  of  the  comparison 
between  appeals  at  law  and  appeals  in  equity ;  for  it  is  well 
known  that  equity  cases  naturally  become  more  complicated, 
and  require  more  space  in  their  records  and  more  time  in 
their  argument  than  suits  at  law.  But  they  serve  to  show 
in  part  the  increased  attention  which  equity  cases  have 
lately  been  demanding  from  the  Supreme  Court.  When  to 
these  equity  appeals  are  added  the  large  number  of  appeals 
in  admiralty,  and  appeals  from  the  court  of  claims,  it  will 
readily  be  seen  to  how  great  an  extent  the  time  of  the 
Supreme  Court  has  been  engrossed  by  questions  of  fact. 
This  increase  of  equity  appeals  is  due  not  only  to  the  great 
expansion  of  ordinary  litigation  in  the  Federal  courts,  which 
would  naturally  affect  this  in  common  with  other  classes 
of  cases,  but  also  to  the  very  great  increase  in  the  number 
of  patents  issued,  and  the  steady  and  continuous  develop- 
ment of  patent  litigation.  Not  only  are  there  statutory  pro- 
visions which  encourage  a  resort  to  the  equity  courts  in 
patent  cases,  but  it  frequently  happens  that  cases  of  this 
class  possess  inherent  equity  features.  Thus,  a  large  pro- 
portion of  the  patent  cases  taken  to  the  Supreme  Court  are 
cases  in  equity  requiring  elaborate  retrials,  and  the  tendency 
in  this  direction  is  constantly  increasing.  That  court  is  not 
the  only  one  which  has  had  such  an  experience.  In  several 
of  the  States  the  practice  of  allowing  equity  cases  to  be 
tried  de  novo  in  the  Supreme  Court  has  been  found  so 
prolific  of  inconvenience,  embarrassment,  and  delay  as  to 
render  its  abandonment  essential  to  a  proper  dispatch  of 
appellate  business. 

If,  as  reason  and  common  sense  seem  to  suggest,  the 
reexamination  of  this  class  of  cases  in  the  Supreme  Court 
were  restricted  to  a  review  of  the  alleged  errors  assigned  by 
the  appellant,  as  in  ordinary  suits  at  law,  it  would  result 

»  I02  and  103  U.  S. 
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that  less  space  and  expense  would  be  required  in  preparing 
the  transcript,  fewer  points  would  demand  the  attention  of 
the  appellate  court,  and,  if  no  less  time  were  needed  for 
the  argument  of  counsel,  certainly  the  court  would  be 
spared  much  of  the  time  heretofore  devoted  to  the  reading 
of  records  and  the  patient  and  laborious  study  of  the  facts 
of  the  case.  The  public  would  be  the  gainer,  too,  in  an 
abbreviation  of  the  reported  opinions. 

The  Supreme  Court  seems  to  have  felt  the  imposition 
of  so  much  labor  upon  the  facts  of  cases  as  a  hardship,  but 
to  have  been  unable  to  apply  any  adequate  remedy  so  long 
as  the  statutes  allow  an  absolute  appeal  in  cases  of  equity 
and  admiralty  cognizance.  In  the  exercise  of  its  statutory 
power  to  prescribe  rules  of  practice  for  the  inferior  courts, 
*"  not  inconsistent  with  any  law  of  the  United  States,*'  it  has 
directed  that  no  general  exceptions  to  the  whole  of  a  charge 
to  a  jury  shall  be  allowed,  but  that  the  party  excepting  must 
state  distinctly  the  several  matters  of  law  in  the  charge 
to  which  he  excepts;*  that  a  specific  assignment  of  each 
error  alleged  is  to  be  set  out  in  the  brief  of  counsel ;  that 
without  this,  counsel  are  not  entitled  to  be  heard ;  that  the 
errors  not  thus  assigned  will  be  disregarded ;  and  that  if  the 
plaintiff  in  error  fail  to  observe  these  rules,  the  case  may  be 
dismissed  on  motion."  Thus  specifically  has  the  court  inti- 
mated that,  in  its  view,  an  appellate  court  should  have  no 
concern  about  the  facts  of  the  case,  except  to  the  extent 
that  they  may  illustrate  the  errors  of  law  complained  of. 
But  in  equity  and  admiralty  causes,  beyond  a  requirement 
that,  "  in  cases  brought  up  by  appeal  the  assignment  shall 
state,  as  specifically  as  may  be,  in  what  the  decree  is  alleged 
to  be  erroneous,"  ^  the  court  has  found  itself  practically  help- 
less. The  laborious  reading  of  long  and  tedious  transcripts 
has  consumed  its  time  and  taxed  its  patience ;  and  it  has 
frequently  been  compelled  to  flounder  through  a  jungle  of 
facts  in  the  most  undignified  manner.  Occasionally  the 
difficulty  and  embarrassment  have  been  felt  so  keenly  by 

'  Rule  4.  '  Rule  21,  sects.  4,  8,  9.  3  Role  21,  sect  4. 
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the  court  as  to  evoke  from  it  a  just  complaint.  In  Railwa)r 
Company  v.  Stewart,*  decided  at  the  October  term,  1877,. 
the  chief  justice  said :  "  We  feel  it  our  duty  to  call  attention 
to  the  very  unsatisfactory  manner  in  which  the  record  has 
been  made  up  and  sent  here  for  the  purposes  of  this  appeal. 
It  contains  nearly  twelve  hundred  printed  pages,  and  is  full 
of  irrelevant  matter  and  useless  repetitions.  All  that  is 
material  for  the  proper  presentation  of  the  cause  might 
easily  have  been  put  into  one-fourth  the  space.  It  opens 
with  a  copy  of  the  bill,  occupying  seventeen  pages;  and 
immediately  following  this  is  a  certified  copy  of  the  same 
bill  attached  to  the  return  of  service  of  a  subpoena  upon 
one  of  the  corporation  defendants,  as  to  which  the  suit  was 
subsequently  dismissed.  The  proposition  made  by  Stewart 
on  the  6th  of  January,  1866,  and  which  is  claimed  to  have 
been  the  basis  of  the  contract  sued  upon,  is  copied  no  less 
than  ten  times ;  and  an  affidavit  of  his,  which  occupies  sev- 
enteen pages,  is  copied  three  times  within  a  space  of  seventy 
pages.  These  are  but  specimens  of  the  gross  irregularities 
with  which  the  record  abounds.  In  addition  to  this,  the 
matter  is  not  well  arranged,  and  the  index  is  almost  useless* 
We  have  long  suffered  from  the  want  of  attention  of  parties 
or  their  counsel,  and  the  incapacity,  not  to  say  dishonesty, 
of  clerks  below,  in  matters  of  this  kind,  and  deem  this  a 
proper  occasion  for  applying  the  remedy  for  such  neglect 
or  abuse.  We  are  at  a  loss  to  determine  whether  the  com- 
plainant or  defendant  is  most  to  blame  for  the  irrelevant 
matter  which  has  been  introduced  into  this  case ;  i>ut  it  is 
clearly  the  duty  of  the  party  who  takes  an  appeal  to  see  to 
it  that  the  record  is  properly  presented  here.  Care  should 
be  taken  that  costs  are  not  unnecessarily  increased  by 
incorporating  useless  papers,  and  that  the  case  is  presented 
fairly  and  intelligently.  While,  therefore,  the  decree  in  this 
case  will  be  reversed,  each  party  will  be  required  to  pay  his 
own  costs  in  this  court.  We  shall  not  hesitate  to  apply  the 
same  remedy  hereafter  in  cases  where  the  circumstances  are 
such  as  to  require  it."  This  was  evidently  an  extreme  case,. 
«  05  u.  s.  279.* 
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and  the  difficulties  attending  it  were  unnecessarily  great; 
but  a  large  proportion  of  these  difficulties  were  inherent, 
and  that  these  were  beyond  the  control  of  the  court  is  evi- 
•dent  from  the  following  further  language  of  the  opinion : 
*"  It  is  not  easy  to  prescribe  by  rule  what  a  record  in  all 
<ases  shall  contain,  or  what  shall  be  excluded;  but  rule  52 
in  admiralty  contains  suggestions  which  may  serve  as  an 
appropriate  guide  in  cases  at  law  or  in  equity."  Rule  $2, 
which  is  thus  referred  to  as  a  guide,  requires  the  transcript ' 
to  exhibit  the  substantial  features  of  the  case,  including  all 
the  facts,  and  only  formalities  and  excrescences  are  to  be 
omitted.  More  thorough  pruning  than  this  is  required  for  a 
proper  administration  of  appellate  practice.  The  workings 
of  the  present  system  may  be  further  illustrated  by  extracts 
from  the  opinions  of  the  court.  In  Railroad  Companies  v. 
Schutte,'  the  chief  justice  said:  "Upon  these  {?LCt&,  gathered 
^th  the  help  of  counsel  from  the  confused  mass  of  papers 
brought  here  as  the  transcript  of  part  of  the  record  below, 
and  filling  nearly  fifteen  hundred  printed  pages,  many  ques- 
tions have  been  presented  and  ably  argued."  And  in  Mar- 
key  V,  Langley,*  which  was  an  important  contest  in  equity, 
involving  property  worth  several  hundred  thousand  dollars, 
and  in  which  the  reporter's  statement  of  facts  occupies  six 
printed  pages,  Mr.  Justice  Swayne  said:  ** The  statement  of 
facts  agreed  upon  by  the  counsel  of  the  parties  has  abridged 
our  labor  in  this  case.  We  shall  confine  our  remarks  to  the 
points  which,  in  our  judgment,  require  consideration,  refer- 
ring to  the  facts  only  so  far  as  is  necessary  for  the  elucida- 
tion of  our  views."  These  excerpts  from  the  opinions  of  the 
court  make  the  character  of  the  difficulty  very  plain.  They 
•exhibit  the  court  in  the  unbecoming  attitude  of  relying  upon 
such  assistance  as  counsel  may  volunteer,  in  order  to  escape 
from  a  drudgery  to  which  it  should  never  have  been  sub- 
jected. 

The  difficulty  in  question  appears  to  have  been  brought 
to  the  attention  of    Congress,  but  the  relief  granted  was 

"  103  u.  s.  136.  »  92  u.  s.  142. 
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wholly  inadequate.     The  act  of  February  16,  1875/  provides 
for  trials  in  patent  causes  in  equity,  and  admiralty  causes,  by- 
juries  of  not  less  than  five  and  not  more  than  twelve  persons. 
In  admiralty  causes  such  trials  are  to  be  only  by  consent  of 
parties  in  the  circuit  court ;  in  patent  causes  in  equity  they 
are  to  be  ordered  by  the  circuit  court  in  its  discretion.     In 
the  Supreme  Court,  the  practice  upon  appeals  from  judg- 
ments  so  rendered  in  admiralty  causes  is  to  be  according  to 
the  practice  in  common-law  cases ;  but  in  patent  causes  in 
equity,  the  verdict  thus  obtained  is  to  have  the  same  effect, 
and  no  other,  as  a  verdict  upon  an  issue  out  of  chancery. 
This  statute  bears  the  significant  title  of  "An  act  to  facili- 
tate the  disposition  of  cases  in  the  Supreme  Court  of  the  Uni-- 
ted  States,  and  for  other  purposes."     It  does  not  seem  to 
have  subserved  its  principal  purpose  very  extensively.     In 
some  of  the  districts,  not  a  case  has  been  tried  in  which 
counsel  or  the  court  have  taken  advantage  of  it.     How  far 
it  can  assist  in  "  facilitating  the  disposition  "  of  causes  in  the 
Supreme  Court  will  appear  from  the  report  of  the  case  of 
Watt  V,  Starke.'    This  was  a  contest  in  equity  over  an  al- 
leged infringement  of  a  patent,  in  which  certain  issues  were 
submitted  to  a  jury  under  the  provisions  of  this  statute. 
The  case  being  presented  to  the  Supreme  Court  upon  the 
bill  of  exceptions  taken  in  the  lower  court,  it  was  held,  fol- 
lowing Johnson  v.  Harman,^  that  the  case  was  to  be  gov- 
erned by  the  usual  rule  in  chancery  appeals,  and  to  be  heard 
in  the  appellate  court  upon  the  whole  record,  the  office  of 
the  verdict  of  such  a  jury  being  simply  to  advise  the  chan* 
cellor  and  inform  his  conscience.     It  was  further  held  that 
the  rules  governing  appeals  or  writs  of  error  in  suits  at  law 
did  not  apply,  notwithstanding  the  act  of  1875  was  intended 
to   "facilitate  the  disposition"  of  such  cases.     The  court, 
therefore,  affirmed  the  decree  of  the  circuit  court,  on  the 
ground  that  the  bill  of  exceptions  did  not  bring  up  the  entire 
record,  so  as  to  enable  it  to  hear  the  whole  case. 

From  the  foregoing  instances,  it  will  be  seen  how  thor- 

^  Chap.  77,  18  Stats,  at  Large,  p.  315. 

'  101  U.  S.  247.  3  94  U.  S.  371. 
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oughly  well-established  is  the  practice  which  requires  the 
Supreme  Court  to  review  the  facts  in  equity  and  admiralty 
causes ;  and  probably  nothing  further  is  needed  to  show  how 
fatally  this  practice  has  contributed  to  the  present  embar- 
rassment of  that  court.  Unless  there  be  some  occult  reason 
for  a  sort  of  superstitious  adherence  to  the  time-honored 
practice  of  allowing  absolute  appeals  in  cases  not  of  common- 
law  cognizance,  it  would  seem  that  the  present  is  an  appro- 
priate time  for  introducing  a  reform  in  this  respect. 

These  suggestions  have  been  made  as  germain  to  the  sub- 
ject of  the  establishment  of  intermediate  appellate  courts, 
because  the  error  of  practice  referred  to  is  one  not  peculiar 
to  the  Supreme  Court  of  the  United  States,  but  is  of  com- 
mon experience  in  appellate  courts.  The  embarrassment 
now  attending  the  disposition  of  appeals  in  the  Supreme 
Court  will  inevitably  be  experienced  by  the  new  appellate 
courts,  if  appeals  to  those  courts  in  equity  and  admiralty 
causes  are  to  be  regulated  by  the  old  practice  in  this  respect. 
Whether  the  dockets  of  those  courts  shall  be  overcrowded 
with  appeals  will  be  but  a  question  of  time,  should  appeals 
in  these  classes  of  cases  be  taken  according  to  the  old 
practice ;  and  the  only  variation  from  the  present  difficulty 
will  be  that  the  burdensome  excess  of  cases  which  now 
goes  to  the  Supreme  Court  will  be  distributed  among  the 
nine  intermediate  courts.  The  appellate  court  in  that  cir- 
cuit which  exhibits  the  largest  amount  of  business  in  the 
future,  will  be  the  first  to  be  embarrassed  by  an  over- 
crowded appeal  docket.  At  the  present  rate  of  increase 
in  the  litigation  in  the  Federal  courts,  probably  not  more 
than  two  decades  will  pass,  before  the  appellate  court 
in  some  one  of  the  circuits  will  experience  the  difficulty 
now  felt  by  the  Supreme  Court ;  and  not  many  decades 
will  elapse  before  the  country  will  have  upon  its  hands 
nine  embarrassments  instead  of  one.  It  will,  therefore,  be 
prudent  as  well  as  becoming  to  apply,  at  the  outset  of  the 
establishment  of  the  new  system  of  courts,  such  a  preventive 
remedy  as  will  forever  avoid  this  old-time  difficulty. 
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The  application  of  these  suggestions  would  result  in  the 
establishment  of  a  system  of  Federal  courts,  in  three  grades, 
the  lowest  of  which,  or  the  primary  courts,  would  alone  be 
called  to  the  ordinary  work  of  adjudication  upon  the  facts 
of  all  cases  over  which  they  had  original  jurisdiction,  includ- 
ing patents,  copyrights,  bankruptcy,  and  every  other  subject 
of  which  these  courts,  as  Federal  courts,  should  take  exclu- 
sive cognizance,  as  well  as  commercial  questions  and  all 
other  classes  of  cases  in  which  the  jurisdiction  exercised 
depends  upon  the  residence  of  the  parties  litigant*  The 
duties  of  the  intermediate  courts  would  be  purely  appel- 
late, and  would  be  confined  to  a  review  of  alleged  errors  of 
law  in  the  judgments  of  the  primary  courts;  and  the  de- 
cisions of  these  courts  would  be  final  in  a  large  proportion 
of  the  cases  appealed,  because  the  revisory  action  of  a  bench 
of  three  learned  jurists  would  scarcely  fail  to  command  the 
respect  of  even  the  disappointed  suitor  and  his  counsel,  in  a 
majority  of  such  cases.  The  comparatively  small  propor- 
tion of  cases  in  which  the  judgments  of  these  courts  were 
not  satisfactory,  together  with  those  taken  up  by  appeals 
especially  allowed,  or  writs  of  error  especially  granted,  for 
the  settlement  of  questions  of  public  importance,  together 
with  writs  of  error  to  the  State  Supreme  Courts,  and  the  few 
cases  in  which  the  Supreme  Court  exercises  original  juris- 
diction, would  engage  the  time  and  give  employment  to  the 
skill  and  erudition  of  that  high  tribunal,  with  an  increase  of 
its  dignity,  influence,  and  reputation.  The  lower  courts 
would  constitute  one  uniform  class,  organized  upon  the 
basis  proper  for  courts  of  primary  jurisdiction;  the  appel- 
late procedure  could  be  regulated  according  to  the  well- 
recognized  principles  applicable  thereto;  and  from  the 
lowest  courts  to  the  highest,  the  gradation  would  be  regular 
and  methodic. 

Such  a  system  of  courts  may  be  described  as  elaborate, 
but  not  complicated.  It  would  be  elaborate,  as  any  system 
of  courts  must  be,  which  will  be  capable  of  satisfying  the 
demands  of  our  growing  Federal  jurisprudence ;  but  it  would 
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-still  be  SO  simple  as  to  be  quite  compatible  with  the  demo- 

<:ratic  form  of  our  institutions.     It  would  at  the  same  time 

be  susceptible  of  such  methodical  arrangement,  and  such 

-elastic  adjustment  in  all  its  parts,  as  to  allow  it  to  keep 

pace,  in  some  degree,  with  the  ever-increasing  necessities  of 

our  national  progress. 

James  O.  Pierce. 
Memphis,  Tenn. 
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The  American  DEasioNs,  Volumes  XV.->XX.  The  American  Decisions  r 
Containing  the  Cases  of  general  Value  and  Authority  decided  in  the  Courts 
of  the  several  States,  from  the  Earliest  Issue  of  the  State  Reports  to  the- 
Year  1869.  Vols.  XV.-XXVIII.  San  Francisco :  A.  L.  Bancroft  &  Co. 
1880-1881. 

We  have  fallen  behind  in  our  notices  of  the  successive  volumes 
of  this  important  work.  The  publishers  have,  so  far,  redeemed 
the  promise  which  they  made  to  the  profession.  Six  or  seven 
volumes  have  been  issued,  on  an  average,  each  year,  and  no  dete- 
rioration can  be  discovered,  either  in  the  editorial  conduct,  or  in 
the  mechanical  execution  of  the  work.  The  untimely  death  of 
Mr.  ProfTatt  compelled  the  publishers  to  cast  about  for  a  new  editor. 
They  were  fortunate  enough  in  finding  a  very  able  and  diligent 
one  in  the  person  of  Mr.  Freeman,  whose  published  works  on 
Judgments,  Executions,  and  Co-tenancy  and  Partition,  have  placed 
him  in  the  front  rank  of  modern  law-writers. 

The  28th  volume  brings  us  down  to  the  year  1836,  and  the  editor 
is  enabled  to  draw  his  selected  cases  from  such  good  reports  as 
Rawle,  Watts,  Gill  &  Johnson,  Pickering,  Wendell,  Paige's  Chan- 
cery, Dana,  Devereux  &  Battle,  and  the  State  Reports  of  that 
period.  We  are  not  able  to  express  a  critical  judgment  as  to  the 
value  of  the  cases  selected  for  this  reprint  when  compared  with 
those  omitted.  It  would  require  a  long  examination  to  enable  one 
to  express  an  intelligent  and  fair  opinion  upon  the  subject.  What 
we  can  see  in  the  volumes  before  us,  however,  impresses  us  with  ihe 
opinion  that  the  cases  have  been  selected  with  good  judgment*  Of 
course^  many  important  cases  must  have  been  left  out.  This  must 
have  been  unavoidable.  From  the  beginning  of  our  jurisprudence 
to  the  year  1836,  there  has  certainly  been  a  greater  number  of 
really  good  and  important  cases  adjudicated  and  reported  in  the 
various  American  State  courts  than  would  make  twenty-eight 
volumes  such  as  these.  Since  all  of  such  cases  could  not  be  in- 
cluded, the  aim  of  the  editor  must  have  been  to  select  the  best,  and 
to  extend  his  selection  over  as  great  a  variety  of  subjects  of  litiga- 
tion as  possible.     The  cases  omitted  find  their  places  supplied  by 
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copious  notes  on  almost  every  conceivable  topic  which  arises  in 
ordinary  litigation.  It  would  swell  this  notice  to  a  very  great 
length  were  we  merely  to  make  a  list  of  the  subjects  upon  which 
notes  have  been  made  in  the  fourteen  volumes  before  us.  Although* 
this  yery  important  and  expensive  publication  has  not  yet  reached 
more  than  one-third  the  number  of  volumes  it  is  expected  to  attain^ 
yet  it  is  not  too  much  to  say  tfiat  in  the  volumes  which  have  been 
issued,  Mr«  Proffatt  and  Mr.  Freeman  have  made  M^/s  for  practi* 
tioners  on  almost  every  conceivable  topic.  We  could  illustrate  the- 
value  of  these  notes  from  our  own  experience.  We  had  occasion 
recently  to  struggle  over  the  question  whether  the  deed  of  an  insane 
person  is  absolutely  void,  or  voidable  merely.  We  did  not  know 
at  the  time  that  Mr.  Freeman  had  made  this  the  subject  of  one  of 
his  exhaustive  notes.  We  afterwards  discovered  a  note  on  this 
subject  in  Vol.  XV.  If  we  had  taken  down  the  index  of  the  first 
twenty  volumes,  which  were  upon  our  shelves,  we  should  have  dis- 
covered this  note  in  time  to  have  saved  ourselves  considerable 
hard  labor.  This  is  a  single  instance  where  we  failed  to  profit  by 
the  labors  of  the  editors  of  this  excellent  work.  The  instances 
where  we  have  profited  by  their  labors  have  been  much  more 
numerous.  These  twenty-eight  volumes  form  a  real  thesaurus- 
of  law  knowledge.  The  work,  when  completed,  will  be  a  library 
in  itself,  in  which  every  prosperous  practitioner  may  well  afford  to 
invest  the  cost  of  it. 

We  may  add  that  the  work  is  expected  to  be  brought  down  to 
the  year  1869,  at  which  period  a  similar  series  of  reports,  published 
by  John  D.  Parsons,  Jr.,  of  Albany,  commences.  It  is  expected 
that  the  American  Decisions  will  make,  when  completed,  from 
seventy-five  to  one  hundred  volumes,  and  that  the  set  will  cost,  at 
|5  per  volume,  from  I400  to  I500. 

• 

Rkforts  of  Casks  Argued  (? )  and  Determined  in  the  Supreme  Court 
OF  THE  State  of  Missouri.  By  Thomas  K.  Skinkbr,  State  Reporter. 
VoL  LXXII.     Kansas  City:  Ramsey,  Millett  &  Hudson.     1881.    pp.  786. 

This  volume,  reporting  one  hundred  and  thirty-two  cases,  does 
credit  to  the  publishers. 

The  reporter's  work  also  is  in  the  main  well  done.     Eight  of  the 
cases  were  original.     Of  the  others,  sixty-seven  (67)  were  affirmed 
and  fifty-seven  (57)  were  reversed.     If  the  errors  thus  indicated 
are  justly  chargeable  to  the  nisi  prius  courts,  the  administration  of 
law  therein  must  be  fearfully  bad. 

Of  the  twenty-one  (21)  cases  from  the  St.  Louis  Court  of  Ap- 
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peals,  fifteen  (15)  were  affiriQed  and  six  (6)  were  reversed.  This 
is  a  noticeable  gain  for  the  latter  court,  and  verifies  the  remark  made 
in  the  notice  of  a  previous  volume,  that  at  the  rate  of  improvement 
there  noted  it  would  be  desirable  to  prevail  in  the  inferior  appel- 
late court.  But  so  much  the  worse  for  the  other  courts.  Of  the 
one  hundred  and  three  (103)  cases  appealed  from  them,  fifty-one 
{51)  were  reversed  and  fifty-two  (52)  were  affirmed.  If  we  omit 
those  cases  in  which  the  real  purpose  of  the  appeal  was  delay  only,  it 
is  obvious  that  much  more  than  one-half  of  the  appealed  cases  were 
reversed.  Such  a  state  of  things  is  certainly  very  bad,  wherever 
the  fault  lies.  If  the  inferior  judiciary  thus  by  the  solemn  judg* 
ment  of  the  ultimate  tribunal  are  wrong  half  or  more  than  half 
the  time,  the  practice  of  law  in  them  is  a  lottery,  and  the  results 
demoralizing  and  disheartening  to  the  bar  and  the  people.  To 
the  uncertainty  of  juries  is  superadded  the  equal  uncertainty  of  the 
judge.  And  what  a  mass  of  error  is  implied  in  those  rulings  of 
the  lower  courts,  which  for  one  cause  or  another,  fail  of  review  in 
the  court  of  last  resort !  The  blunders  there  cannot  be  less.  The 
bar  and  the  people  suffer  together.  It  would  not  be  just,  however, 
to  charge  so  much  to  the  inferior  judiciary.  A  careful  survey  of 
this  volume  convinces  us  the  percentage  of  error  in  the  cases  not 
appealed  should  not  be  measured  by  the  results  in  the  appeals. 
The  Supreme  Court  of  Missouri,  though  respectable,  is  by  no 
means  strong.  Some  of  its  weaker  elements  will  soon  disappear, 
and  an  infusion  of  new  and  vigorous  life  will  perhaps  renew  the 
golden  days  of  Gamble  and  those  whose  learning  and  wisdom  gave 
:so  much  honor  to  this  court.  It  certainly  behooves  the  bar  of  the 
State  to  spare  no  efforts  to  this  end. 

The  Practice  ts  Civil  Actions  and  Proceedings  at  Law  in  the  Courts 
WHERE  the  Common- Law  Practice  is  in  Vogue;  wrrH  the  Amend* 

MENTS    thereto    NECESSARY   TO    INCORPORATE  THE   PROVISIONS  OF  THE 

Statutes  of  Maine.  By  Joseph  Wihtman  Spaulding,  of  the  S«f»- 
dahoc  Bar;  Reporter  of  Decisions  of  the  Supreme  Judicial  Court  of  Maine. 
Portland :  Dresser,  McLellan  &  Co.     1881. 

Passing  over  its  somewhat  enigmatical  and  unhappy  title,  we 
have  grave  fault  to  find  with  this  book.  In  the  first  place,  in  order 
to  give  it  success,  it  should  not  have  been  confined  to  treating  of 
the  practice  in  the  courts  of  Maine.  Any  work  with  the  ambitious 
aim  this  one  has  should  show  what  modifications  of  the  common- 
law  practice  have  been  made  in  each  of  the  respective  States 
in  which  that  practice  is,  as  the  author  phrases  it,  "  in  vogue." 
Strictly  speaking,  there  is  no  such  thing  in  this  country  as  common- 
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law  practice,  pure  and  simple.  Every  State  which  adopted  the 
general  features  of  that  practice  has  made  many  apd  different 
modifications.  The  author  strings  together  the  provisions  of  the 
practice  acts  of  Maine  and  the  decisions  of  the  Supreme  Court 
of  that  State ;  and  this,  with  the  exception  of  a  three-page  chapter, 
so  called,  on  '' Practice  in  General,"  and  the  very  erroneous  and 
utterly  misleading  chapter  on  the  "Jurisdiction  of  the  Courts  of  the 
United  States,"  is  all  there  is  in  this  book.  It  is  essentially  only 
a  treatise  on  the  practice  in  Maine.  Four-fifths  of  the  cases  cited 
are  decisions  of  the  Supreme  Court  of  Maine,  and  the  cases  cited 
from  other  courts  are  given  simply  to  show  that  that  court  was 
right.  To  take  this  book  and  deduce  from  it  the  practice  in 
Illinois,  New  Jersey,  and  other  States  which  have  preserved  the 
general  features  of  the  common-law  practice,  would  be  an  impos- 
sibility. Yet  that  is  what  one  would,  from  the  title-page,  expect 
to  be  able  to  do.  True,  there  are  citations  from  the  courts  of 
those  other  States,  but  that  these  are  all  the  cases  supporting  the 
text,  or  that  no  other  practice  prevails  in  such  other  States  than 
that  set  forth  in  the  text,  we  can  safely  deny.  The  scheme  and 
construction  of  the  work  are  unscientific  and  unphilosophical. 
If  it  is  a  treatise  on  the  practice  of  the  Maine  courts,  it  has  much 
redundant  matter ;  and  if  the  title-page  truly  reveals  the  author's 
aim,  he  has  fallen  lamentably  short  of  the  mark. 

We  are  not  sufficiently  versed  in  Maine  practice  to  affirm  whether 
the  author's  delineation  of  that  practice  is  accurate  or  not.  But 
we  do  say,  that  if  he  has  blundered  half  so  much  in  regard  to  that 
practice  as  he  has  in  his  brief  chapter  on  the  "  Jurisdiction  of  the 
Courts  of  the  United  States,"  the  book  is  worthless  and  worse* 
What  can  be  said  of  an  author  who,  in  treating  of  the  subject  just 
mentioned,  ignores  laws  that  at  the  date  of  his  preface  had  been 
Qn  the  statute-book  of  the  United  States  more  than  six  years,  — 
laws  which  materially  changed  the  previous  law  on  that  subject. 
Mr.  Spaulding  gravely  quotes  sects.  691  and  692  of  the  United  States 
Revised  Statutes  (2d  ed.),  to  show  that  the  appellate  jurisdiction  of 
the  Supreme  Court  of  the  United  States  extends  to  cases  where  the 
matter  in  dispute  exceeds  two  thousand  dollars,  exclusive  of  costs* 
This  was  at  one  time  the  law,  but  the  author  entirely  ignores  the 
act  of  February  16,  1875,  ^l^ic^  makes  Jive  thousand  dollars  the 
limit,  instead  of  two  thousand.  Again,  the  author  ignores  the 
very  important  changes  made  by  the  act  of  Congress  approved 
March  3,  1875,  relating  to  the  jurisdiction  of  the  United  States 
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Citx:uit  Courts,  especially  as  regards  the  removal  of  causes  from 
State  courts.  The  law  on  these  important  subjects  is  set  forth 
(and  badly  at  that)  in  the  work  now  under  review  as  it  stood 
before  the  passage  of  the  acts  just  referred  to.  Again,  speaking 
of  the  United  States  District  Courts,  he  says:  "The  court  is 
almost  constantly  in  session,  and  it  has  been  held  that  a  judge  is 
a  court  wherever  and  whenever  he  pleases,  and  he  may  make  all 
necessary  orders  and  decrees,  with  or  without  notice,  as  well  at 
•chamber  as  in  open  court  (Colby's  Practice,  52).'*  We  have  not 
seen  "Colby's  Practice,"  but  whether  it  supports  Mr.  Spaulding 
or  not,  the  proposition  just  quoted  is  a  bold  and  astounding 
blunder.  That  an  author  calling  himself  a  lawyer  should  allege 
that  such  a  statement  had  been  made,  without  repudiating  it,  is  a 
spectacle  for  gods  and  men.  It  is  true  that  under  the  late  bank- 
rupt law  large  powers  were  given  to  district  judges  in  bankruptcy 
matters,  so  that  in  such  matters  they  had  in  chambers  as  full  powers 
as  in  open  court ;  but  that  they  could  exercise  those  powers,  even 
in  that  limited  class  of  cases,  "wherever"  they  pleased,  is  some- 
thing more  than  novel. 

In  his  preface,  Mr.  Spaulding  says  that  a  revision  of  the  old 
works  of  Howe  and  Colby  had  become  necessary,  and  that  the 
present  work  is  the  result.  He  adds  that  he  does  not  know 
""why  'Howe's  Practice'  was  selected  for  this  purpose  rather 
than  'Colby's,'  any  more  than  I  could  have  given  a  reason  had 
'Colby's'  been  selected  instead."  This,  it  strikes  us,  is  rather 
naive f  since  he  adds  that  "the  selection  was  made,  and  eighteen 
months  of  labor  and  study  of  Practice  has  created  the  impression 
that  it  was  a  wise  selection/'  Eighteen  months  of  labor  to  get  an 
impression  that  a  selection  of  one  out  of  two  books  was  wise ! 

For  the  sake  of  Mr.  Colby  and  the  profession  we  sincerely  hope 
he  has  properly  described  the  Maine  practice,  but  we  doubt  it. 
A  book  with  such  serious  blunders  in  one  chapter  is  not  a  book  to 
inspire  confidence  as  to  the  accuracy  of  the  others. 

\v .  R.«  W. 

Burroughs  on  Pubuc  Secumtibs.    Jersey  City,  N.  J.:  Frederick  D.  Lam 
&  Co.     1881. 

In  view  of  the  many  favorable  notices  of  this  book  which  fol- 
lowed its  appearance,  we  need  scarcely  do  more  than  add  our 
approval  to  that  of  the  general  press.  The  subject,  as  the  author 
points  out  in  his  first  chapter,  is  of  an  importance  that  is  scarcely 
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appreciated,  and  the    amount   of  capital    involved  exceedingly 
^eat. 

The  principal  questions  that  arise  in  regard  to  public  securities 
are  those  that  in  one  way  or  another  affect  their  validity, —such 
as  the  powers  of  State  officers  to  issue  such  securities,  etc.  The 
transfer  to  the  government  of  spurious  United  States  bonds  has 
given  rise  to  some  interesting  questions. 

Municipalities  have  no  implied  power  to  issue  bonds.  To  give 
them  such  would  be  unnecessary  and  dangerous.  But  where  the 
charter  of  a  municipality  gives  express  power  to  borrow,  it  is  con- 
ceded that  in  the  exercise  of  that  power  it  may  issue  negotiable 
securities.  The  necessity  for  approval  by  a  vote  of  the  munici- 
pality and  other  frequent  conditions  preceding  issue,  together  with 
the  remedy  for  failure  to  comply  with  them,  are  discussed  in 
Chapters  VI.  and  VIL 

Three  principles  unite  to  protect  the  holder  of  securities  taken 
before  maturity,  for  value,  in  good  faith  and  without  knowledge  of 
defects :  negotiability,  equitable  estoppel,  and  the  municipal  deci- 
sion. The  latter  is  the  decision  of  certain  officers  of  the  munici- 
pality in  whom  the  power  is  vested  to  determine  whether  condi- 
tions precedent  to  the  issue  of  bonds  have  been  complied  with, 
that  such  conditions  have  been  fulfilled.  This  decision,  when 
appearing  on  the  bond,  is  binding  on  the  municipality,  whether 
correctly  made  or  not,  on  the  principle  of  equitable  estoppel. 

On  the  other  hand|  there  can  be  no  dona  fide  holding  where  the 
statute  did  not  in  fact  authorize  the  issue  of  the  bond.  For  in 
this  case  every  one  is  affected  with  notice  of  the  want  of  power. 

The  questions  arising  under  this  want  of  power  occupy  most 
of  the  remainder  of  the  book,  the  chapter  on  constitutional  restric- 
tions in  the  various  States  being  especially  full  and  good. 

A  number  of  cases  in  which  the  Federal  courts  yield  to  the 
State  decisions,  together  with  a  statement  of  the  proper  method 
of  enforcing  subscription  and  payment,  occupy  Chapter  XI.  A 
short  chapter  upon  coupon  and  county  warrants  closes  the  dis- 
cussion. 

An  excellent  feature  of  the  work  is  an  abstract,  at  the  end  of  the 
book,  of  all  the  decisions  of  the  Supreme  Court  of  the  United 
States  that  touch  upon  municipal  bonds.  The  collection  of  the 
provisions  of  the  different  State  Constitutions  affecting  the  validity 
of  such  bonds  is  also  convenient. 

On  the  whole,  the  book  is  clearly  written,  carefully  compiled, 
and  well  gotten  up.     The  author  does  not  hesitate  in  some  places 
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to  express  views  that  are  at  variance  with  established  precedents  7 
he  is  always,  however,  fair. 

It  would  much  improve  it  as  a  text-book  if  the  connected  and 
logical  development  of  the  subject  were  made  more  apparent,  and 
the  different  subjects  marshalled  in  better  order.  As  a  reference 
book,  however,  it  is  in  good  shape,  and  will  undoubtedly  be  of 
value  to  the  profession.  H.  H.  Jr. 

Casbs  Determined  in  the  St.  Louis  Court  of  Appeals  of  the  Stats. 
OF  Missouri,  from  April  20,  1880,  to  February  15,  1881.  Reported  by 
A.  Moore  Berry,  OfficiRl  Reporter.  Vol.  IX.  St  Louis :  G.  I.  Jones  ft 
Co.     1881.    pp.  643. 

This  tardy  volume  represents  the  work  of  an  appellate  court  not 
of  final  authority  even  in  its  own  jurisdiction.  Still,  the  quality 
of  the  work  done  will  give  it  persuasive  force  outside  of  that 
jurisdiction  of  no  little  moment.  Much  of  the  work  is  that  of 
two  judges  only,  the  chief  justice  being  often  disabled  by  ill- 
health,  but  not  to  the  extent  of  Justice  Hunt.  The  later  deci- 
sions show  markedly  the  value  of  new  blood  acquired  by  the 
accession  to  the  bench  of  Hon.  Seymour  D.  Thompson,  whose 
rich  and  copious  learning  and  ready  pen  are  so  bmiliar  to  the- 
readers  of  this  Review. 

The  State  ex  rel.  v.  Greer  is  curiously  illustrative  of  the  manner 
in  which  an  astute  judge  will  go  astray  in  following  the  sophistries 
of  his  own  logic.  A  special  charter,  granted  not  only  with  no 
reserved  right  of  repeal  or  amendment  in  the  State,  but  with  an 
express  provision  that  it  should  not  be  subject  to  alteration,  pro- 
vided that  the  board  of  directors  should  be  elected  by  ballot  by 
plurality  of  the  stockholders,  allowing  one  vote  for  every  share. 
Thereafter  a  change  in  the  State  Constitution  provided  for  cumu- 
lative voting  by  stockholders  of  corporations  for  directors,  so  that 
one  stockholder  might,  if  he  chose,  cast  one  vote  for  each  share 
held  by  him  for  a  single  director,  instead  of  one  vote  for  each  or 
any  one  of  the  entire  list  to  be  voted  for.  The  two  judges  sitting 
in  this  case  convinced  themselves,  if  no  one  else,  that  cumulative 
voting  was  applicable  to  the  special  charter,  and  the  enforcement 
of  it  worked  no  violation  of  chartered  rights,  although  it  plainly 
enabled  a  minority  to  elect  a  part  of  the  board  of  directors  against 
the  wishes  of  the  majority^and  contrary  to  the  intent  of  the  charter ! 
This  was  before  the  accession  of  Judge  Thompson. 

So,  in  Thomas  v.  Liebke  the  marvellous  conclusion  was  reached 
that  an  accommodation  maker  of  a  negotiable  note  is  not  barred 
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of  his  remedy  against  the  payee  and  indorsee  by  a  composition  in 
bankruptcy  with  the  latter's  creditors,  when  the  holder  of  that 
note  at  the  date  of  the  composition  was  duly  scheduled  and  par- 
ticipated therein.  It  is  but  a  further  illustration  of  the  impro- 
priety of  some  proposed  schemes  to  intrust  to  State  courts  the 
administration  of  Federal  statutes. 

The  reporter  seems  to  have  done  his  work  well,  but  the  points 
stated  in  his  appendix  of  cases  not  reported  often  make  the  reader 
wish  for  an  exchange  of  reported  for  non-reported  cases.  And  he 
has  no  valid  excuse  for  cumbering  his  pages  with  the  worn  plati- 
tudes of  some  of  the  latter. 

A  Treatise  on  the  Law  of  Sale  of  Personal  Property;  with  Refer- 
ences to  the  American  Decisions  and  to  the  French  Code  and  Civil  Law. 
By  J.  P.  Benjamin,  Esq.,  Q.  C,  of  Lincoln's  Inn,  Barrister-at-Law.  Third 
American,  from  Latest  English  Edition.  By  Edmund  H.  Bennett.  Bos- 
ton: Houghton,  Mifflin  &  Co.     Cambridge:  The  Riverside  Press.     1881. 

This  new  edition  of  a  great  work  is  something  that  the  legal  pro- 
fession in  all  English-speaking  countries  will  hail  with  satisfaction. 
The  work  itself  is  universally  recognized  as  one  of  the  master- 
pieces of  legal  bibliography,  and  it  is  needless  to  sound  its  praise. 
The  second  American  edition  was  prepared  by  the  late  Mr.  J.  C. 
Perkins,  and  was  most  favorably  received.  Mr.  Bennett  in  this, 
the  third  edition,  has  referred  to  fifteen  hundred  cases  not  cited  in 
any  former  one.  Of  these  cases,  a  considerable  number  are  from 
the  Irish  and  Canadian  Reports,  a  source  not  much  drawn  from  in 
previous  editions.  Mr.  Bennett  has  done  his  work  well,  and  the 
publisher  has  not  been  behind  in  his  part.  W.  R.  W. 

Supplement  to  the  Revised  Statutes  or  the  Untted  States.  Vol.  I. 
Legislation  of  1874-1881.  Prepared  and  Edited  hy  William  A.  Richard- 
son, one  of  the  Judges  of  the  Court  of  Claims.  Washington  :  Government 
Printing  Office.     1881. 

This  volume  of  seven  hundred  and  sixteen  pages  was  prepared 
under  the  authority  of  Congress.  It  is  a  necessary  part  of  every 
lawyer's  libray ;  for  it  embraces  all  the  statutes,  general  and  per- 
manent in  their  nature,  passed  after  the  Revised  Statutes,  with 
references  connecting  kindred  provisions,  explanatory  notes,  and 
references  to  judicial  decisions.  It  is  provided  with  a  full  general 
index. 

The  work  is  a  careful  reproduction.  The  time  has  not  yet  come 
for  a  revision,  which  must,  obviously,  include  all  existing  Federal 
legislation.     The  importance  of  the  book  is  indicated  by  the  single 
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fact  that  some  fifteen  hundred  sections  of  the  Revised  Statutes  have 
been  affected  by  later  legislation,  and  these  changes,  hidden  away 
in  divers  places  in  the  enormous  bulk  of  the  temporary  statutes, 
are  more  than  likely  to  escape  even  the^most  painstaking  practi- 
tioner. Judge  Richardson's  name  is  a  guaranty  of  the  fidelity  and 
accuracy  of  the  work  done.  His  long  experience  in  this  direction 
has  peculiarly  fitted  him  for  it. 

Those  who  wish  the  book  can  obtain  it  by  mail,  free  of  postage, 
by  sending  their  address  and  |2  to  the  Secretary^ofJ  State,  at  Wash* 
ington.    It  is  sold  thus  at  its  bare  cost  to  the  government. 
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By  Guy  A.  Brown,  Official  Reporter.  Lincoln,  Nebraska:  State  Journal  Co», 
Law  Publishers.     1881.     pp.  647. 


912  NOTES. 


NOTES. 

Thb  majority  of  our  readers  will,  we  are  sore,  be  very  glad  of  the  article  ia 
the  present  number,  on  The  Court  of  Qaims  (U.  S.),  prepared  by  Judge  Rich, 
ardson*  of  that  learned  bench,  and  carefully  examined  by  his  colleagues  before 
going  into  print  We  thus  give  our  subscribers  a  succinct  view  of  the  histoiy« 
province,  and  practice  of  that  court,  which  is  entirely  acpurate«  adequate^  sod 
well  proportioned.  As  this  court  is  each  year  becoming  more  and  more  im- 
portant, and  as,  in  the  near  future,  a  vast  number  of  claims  which  now  annoy 
Congress  and  disturb  its  legitimate  functions  will  be  relegated  to  its  jarisdic- 
tion,  every  lawyer  needs  the  information  here  presented,  and  which  he  can 
nowhere  else  obtain  without  much  labor. 

Inde£D,  we  feel  a  just  pride  in  the  articles  which  make  up  this  number  ~ 
the  last  of  the  current  volume.  A  clear  appreciation  of  the  facts  leads  us  to 
say  that  there  is  no  legal  journal  on  this  Continent  which  gives  its  readers  so 
much  timely  legal  literature  of  a  high  order,  together  with  very  full  prac- 
tical information  of  the  latest  decisions  throughout  the  land,  as  does  the 
Southern  Law  Review.  Conscious  as  we  are  of  this  superiority,  we  feel  the 
more  keenly  what  is  still  lacking,  but  our .  plans  and  arrangements  have  been 
so  perfected  and  advanced  that  we  can  safely  promise  that  the  coming  volume 
shall  eclipse  the  past  in  all  forms  of  excellence. 

The  bill  to  retire  Justice  Hunt,  of  the  United  States  Supreme  Court,  upon 
full  salary,  has  become  a  law,  and  probably  before  these  lines  are  in  print  his 
successor  will  have  been  nominated.  If  that  successor  be  Edmunds  or  Cooley, 
or  one  their  peer,  the  satisfaction  of  the  bar  will  equal  that  which  followed  the 
nomination  of  Judge  Gray,  and  the  disgrace  to  the  ermine  attendant  on  the 
conduct  of  Justice  Hunt  in  clinging  to  an  office  he  never  honored,  and  which 
for  years  he  has  been  unable  to  fill,  will  be  speedily  forgotten.  We  hope  the 
annals  of  that  court  will  never  record  another  instance  in  which  it  has  been 
necessary  by  special  statute  to  buy  off  a  judge  who  cannot  discharge  his 
duties,  and  who  has  earned  no  pension  by  service  there. 

Every  lawyer  who  practices  or  hopes  to  practice  in  the  Federal  courts 
ought  to  use  his  utmost  influence  to  further  the  bill  introduced  into  Congress 
by  Judge  David  Davis,  for  providing  appellate  courts  in  each  of  the  nine 
circuits.  Attention  is  invited  specially  to  the  article  of  Judge  Pierce,  in  this 
number,  on  that  subject  There  can  be  no  two  intelligent  opinions  touching 
the  necessity  of  immediate  relief  to  the  United  States  Supreme  Court,  and 
the  superiority  of  the  scheme  which  provides  for  intermediate  appellate  courts 
near  the  people  and  the  bar  of  the  country,  over  the  centralizing  plans  of  the 
Washington  bar,  who,  for  selfish  ends,  are  trying  to  secure  and  retain  there 
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the  appellate  Federal  practice  by  a  new  appellate  court  at  Washington,  or  by 
adding  to  and  then  subdividing  the  present  Supreme  Court  There  is  no 
doubt  that  the  intelligent  opinion  of  the  country  favors  the  decentralising 
measure  of  Judge  Davis.  The  Missouri  Bar  Association  and  other  organiza- 
tions have  spoken  with  no  uncertain  sound  on  this  subject  From  Washington, 
however,  there  is  a  systematic  issue  of  false  statements,  of  misrepresentations 
as  to  the  status  of  the  measure  and  of  the  opinions  of  committees  and  of  Con- 
gressmen, in  order  to  advance  the  interests  which  will  be  served  if  the  addi- 
tional appellate  machinery  can  be  centred  at  Washington.  The  bar  and  the 
legal  press  ought  specially  to  give  this  matter  prompt  and  earnest  attention, 
and  urge  the  proper  action.  Direct  appeals  to  Congressmen  will  do  much. 
Delay  is  dangerous. 

GuiTBAU  has  been  convicted,  and  will  no  doubt  be  hanged  as  soon  as  the 
forms  of  law  will  permit.  This  is  as  it  should  be.  That  he  is  a  "crank"  one 
can  scarcely  doubt  That  he  adds  to  the  astuteness  which  often  accompanies 
lunacy  a  plain  perception  of  right  and  wrong  and  a  conscious  disregard  of 
them,  seems  clear.  If  capital  punishment  is  proper,  then  he  is  not  a  proper 
exception.  It  can  hardly  fail  to  bring  about  a  wholesome  reaction  from  the 
maudlin  excess  to  which  the  defence  of  insanity  has  been  carried,  if  this 
example  is  promptly  made.  Of  the  conduct  of  the  trial,  we  get  information 
enough  to  feel  humiliated  by  the  lack  of  character  and  dignity  on  the  part 
of  the  presiding  judge.  The  proceedings  have  been  at  times  disgriceful. 
That  the  judge  even  believed  himself  powerless  to  secure  order  and  quiet  is 
conclusive  of  his  inadequacy  to  the  place.  It  seems  clear,  howevbr,  that  his 
errors  have  not  been  against  the  accused,  and  hence  the  chances  of  a  repetition 
by  a  new  trial  are  reduced  to  the  minimum. 

Chief  Justice  Maxwell,  in  his  current  article  on  Exemplary  Damages, 
takes  a  step  in  advance  which  we  would  be  glad  to  see  taken  generally  by  the 
courts. 

The  report  of  the  Fourth  Annual  Meeting  of  the  American  Bar  Associa- 
tion, held  last  August,  is  a  massive  pamphlet  of  three  hundred  and  six  pages. 
It  contains  the  report  of  the  Committee  on  Legal  Education,  which  embodies 
a  mass  of  valuable  information  on  that  topic.  The  papers  and  addresses  are 
also  reproduced,  making  the  publication  valuable  to  the  profession.  The 
next  meeting  will  be  held  at  Saratoga  Springs,  on  the  8th,  9th,  xoth,  and  nth 
of  August,  and  it  will  no  doubt  be  even  more  interesting  than  any  previous 
one,  since  the  Association  is  now  thoroughly  established.  Membership  is 
desirable  for  every  well-informed  lawyer. 

The  learned  articles  of  Judge  Woemer,  in  this  and  the  previous  number, 
will  repay  the  most  careful  study. 
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AcriOK.  —  To  recover  excels  of  chargee  over  legal  ratee  —  Potter  Iw^-acHon  tn 
tort  and  upon  contract  —  jEffect  of  repeal  of  law, — Under  the  so-called 
Potter  law  an  action  had  accriied,  the  plaintilTs  to  recover  fbr  an  excess  of 
charges  over  and  above  the  legal  rates  fixed  by  such  law  for  the  traDsporta- 
tion  of  wheat  These  charges  were  demanded  bv  the  railroad  company, 
which  refused  to  deliver  the  wheat  until  such  chains  were  paid  bv  ue 
plaintiffs.  The  plaintiffs  paid  the  excess  charges  under*  protest  ana  with 
notice  that  they  should  bring  an  action  to  recover  them.  Held,  that  the 
repeal  of  the  Potter  law  did  notdefbat  the  plaintiffs'  action;  and  it  is  ftniber 
heldt  that  it  is  immaterial  whether  the  action  is  in  tort  or  on  oontrad  fbr 
money  had  and  received.  Either  may  be  maintained  after  the  repeal  of  the 
law.  — Oraham  et  al.  v.  Chicago,  Milwaukee,  and  8t  Paal  B.  €k>.,  McKit- 
trick  V.  Same,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  December  22, 1881. 
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Aonoxr — Oontlnued. 


^^AeHonfar  nwn&yhad  and  rtcHved  —  When  U  may  bejokU  —  Tn)v€r.  —  If 
A.  receWe  money  to  the  use  of  B.,  and  turn  it  over  to  0.,  B.  cannot  maintain  a 
joint  action  against  A.  and  G.  for  monej  had  and  reoeiyed  to  the  use  of  him- 
aelf^  for  the  reason  that  they  did  not  Jointly  receive  the  money — although  this 
form  of  action  might  be  maintained  against  either  A.  or  0.  separately.  To 
maintain  a  loint  action  in  trover,  it  must  appear  that  the  specific  money, 
or  thing  sued  for,  came  into  the  hands  of  the  defendants  successively. —  Sim- 
mons V.  Spencer,  U.  S.  Cir.  Ot  Dist  CoL,  Col.  L.  Bep.,  December,  1881. 

-^^  A  State  eannoi  h$  tued  in  her  oum  courts. — In  the  absence  of  a  statute 
anthorisine  it,  a  State  cannot  be  sued  in  her  own  courts.  Parties  will  not 
be  allowed  to  evade  this  inhibition  by  ignoring  the  State  in  their  suits,  and 
proceeding  directly  a«unst  the  public  officer  having  the  custody  of  the  moneys 
sought  to  be  reached. — Tate,  Treasurer,  v.  Salmon,  Ct  App.  Ky.,  Col.  L. 
Bep.,  December,  1881 ;  Ky.  L.  Bep.,  December,  1881 ;  Ky.  L.  J.,  December, 
1881. 

Former  rteovery — Attaehtnent —  When  euii  bepun  by  aitaekmeni  becomes 


personal  action  —  lYaeiice, — A  instituted  a  suit  in  assumpsit  against  B. 
lor  the  value  of  certain  goods,  wherein  he  afterwards  recovered  judgment. 
On  the  same  day  A.  issued  an  attachment  against  B.  for  the  same  goods, 
which  writ  was  served  on  B.,  to  whom  the  go^  were  delivered  on  his  giving 
the  customaiy  security.  Subsequently  a  narratio  was  filed  in  said  last- 
named  attachment  suit  by  A  claiming  the  same  indebtedness  which  consti- 
tuted the  cause  of  action  in  the  former  suit,  and  in  addition  containing  an 
allegation  of  fraud  on  B.'s  part.  To  this  narratio  B.  pleaded,  and  the  case 
went  to  issue.  Heldt  that  the  attachment  suit  was  to  oe  regarded  as  a  mere 
personal  action  for  the  same  cause  as  the  former  suit  in  assumpsit,  and  that, 
therefore,  the  recovery  of  judgment  in  said  last-named  action  precluded  a 
recovery  in  the  attacnment  suit  —  Brenner  v,  Hoyer,  Sup.  Ct  Pa.,  W.  N. 
OL,  December  1,  1881. 

Admimibtratobs.  —  See  Bquitt. 

Admibaltt.  —  Demurrage --^  Delay  in  unloading, — Bv  usage  in  Chicago,  a 
consig[nee  is  entitled  to  twenty-four  hours  ftom  the  time  the  vessel  reports, 
in  which  to  furnish  her  with  a  dock  and  begin  unloadins;.  A  consignee  is 
not  obliged  by  the  usace  of  this  port  or  the  law  of  the  land,  to  commence 
unloading:  a  vessel  on  Sunday,  do,  where  a  vessel  arrives  in  port  on  Satur- 
day mormnff,  the  consignee  is  not  bound  to  begin  unloading  until  Monday 
mominff.  A  vessel  has  the  right  under  the  law  and  her  charter,  to  quick 
dispatch,  and  where  it  appears  that  the  unloading  was  Arom  only  one  hatch 
at  a  time,  this  mode  being  adopted  without  regard  to  the  interest  or  rights 
of  the  vessel,  but  solely  because  it  suited  the  convenience  of  the  consignee, 
there  was  an  unreasonable  delay,  and  the  libellants  are  entitled  to  demur- 
rage—Mitchell V.  Langdon  et  al,  U.  S.  Dist  Ct  North.  Dist  111.,  Ch. 
Leg.  N.,  December  8, 1881. 

Charter-party  —  Charter  made  in  home  port  of  vessel  by  broker — Manag- 
ing oumer —  Ratification,  — It  is  essential  to  the  validity  of  a  charter-party, 
made  in  the  home  port  of  a  vessel  by  persons  assuming  to  act  as  agents  for 
her  and  accepted  by  the  master,  that"  it  be  ratified  by  the  managing  owner 
residing  in  such  port  No  such  ratification  as  will  prevent  the  owners  from 
receding  fh>m  the  contract  will  be  implied  from  the  silence  of  the  managing 
owner  after  receiving  notice  of  the  charter,  if  material  misstatements  have 
been  made  to  him  with  reference  thereto  in  said  notice.  —  Craig  v.  Magee, 
17.  S.  Cir.  Ct  East  Dist  Pa.,  Bep.,  December  14,  1881. 

— Maritime  Law  — >  Collision.  —  It  is  the  duty  of  a  steamer  to  presume  that 
a  schooner  would  pursue  the  customary  track  of  vessels  holding  her  course, 
and  to  regulate  her  movements  to  avoid  all  danger  of  a  collision*  —  Bspress 
et  aL  V.  Steamer  '*  Harrisburgh,"  U.  S.  Cir.  CS.  Bast  Dist  Pa.,  Int  Bev. 
Bee,  November  28, 1881. 
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Admibaltt —  Continued. 

PUoiage  —  JyriBdieHtm  of  Federal  and  State  oourU, — Jurisdiction  over 

the  tubject  of  pilotage  is  conferred  upon  the  Federal  government  by  the 
third  clause  of  Art.  YIIL  of  the  Constitution,  and  has  'been  assumed  by 
Congress  by  the  statutes  of  1789  and  1837.  No  State  can  assume  exclusive 
JuriMiction  over  the  subject  of  pilotage  on  waters  within  her  limits.  Badi 
State  must  be  content,  therefore,  with  a  voice  on  the  subject  in  common 
with  her  neighbors,  who,  with  her,  border  on  the  waters  that  constitute  her 
and  their  outlet  to  the  sea.  —  Chambers  v.  Steamship  "  Civmene,'*  U.  S.  Dist. 
Cl  East  Dist  Pa.,  Int  Bev.  Bee,  December  19,  1881 ;  'Alb.  lu  J.,  Pecan- 
ber  17,  1881. 

Libel  for  wagee — Employmeni  of  teamen  vnthout  ehimnng  artieUe, — 

Where  the  evidence  shows  that  libelumt  had  been  employed  by  respondents 
and  served  for  several  preceding  voyages  at  a  stipulated  price  per  day,  and 
did  not  leave  the  vessel  previous  to  the  voyage  in  question,  he  will  oe  re- 
garded as  having  been  employed  for  the  voyaee  in  question  in  the  same 
capacity  and  on  the  same  terms  si  before,  in  Uie  absence  of  controlling 
proof  of  a  new  contract  of  employment  The  statute  providinjg  that  the 
master  of  a  vessel  havin|^  employed  seamen  without  shipping  articlei,  be  is 
bound  to  pay  them  the  highest  wages  given  for  the  preoBding  three  months 
at  the  port  of  shipment  has  no  application  in  voyagee  from  a  port  in  one 
State  to  a  port  in  an  adjoining  State,  and  this  court  is  bound  to  take  notice 
of  the  legally  established  boundaries  of  the  different  Statee,  within  the 
meaning  of  this  statute.  — Thorson  e.  Peterson,  17.  8.  Dist  Ct  North.  Dist 
111.,  Ch.  Leg.  N.,  December  10,  1881. 

Aboptiok.  —  Adoption  in  another  State — lUinoie  lawe  of,desee$U, — The 
rights  of  inheritance  acquired  by  an  adopted  child  under  the  law  of  Wiscon- 
sin will  be  recognized  and  upheld  in  this  State  only  so  far  as  they  are  oot 
inconsistent  with  our  laws  of  descent  Under  the  Illinois  statute,  an  adopted 
child  is  deemed,  for  the  purpose  of  inheritance,  the  child .  of  the  parents  by 
adoption,  so  far  as  inheritance  from  such  parents  is  concerned.  But  such 
child  by  adoption  cannot  inherit  from  the  kindred  of  such  adopting  p«reote.— 
Keegan  o.  Geraghty,  Sup.  Ct  III.,  Ch.  Leg.  N.,  November  26,  1881. 

Descent  of  eetate  of  minor  adopted  child —  Inheritance  of  kindred  of  hie 

blood, —  Plaintiffs  duly  adopted,  in  accordance  with  the  provisions  of  chap.  49, 
Bevised  Statutes  Wisconsin  18^  (sects.  4021-40^4  Bevised  Statutes  1878), 
a  child,  who  afterwards,  and  durine  his  minority,  died  seized  of  certain  real 
estate  which  had  descended  to  him  from  his  natural  lather,  leaving  no  oataral 
father  or  mother,  brother,  sister,  widow,  or  descendant  Held^  tiiatauch  real 
estate  descended  to  the  kindred  of  his  blood  and  not  to  his  adopted  father 
and  mother,  or  their  kindred.  —  Hale  o.  Bobbins,  Sup.  Ct  Wis.,  Wis.  Leg. 
N.,  December  22,  1881. 

AOKNCT.  —  Real  estate  broker — Acting  for  both  parties  in  land  transactions  — 
Cknnmissions.  —  The  double  agency  of  a  real  estate  broker  who  assumes  to 


knowled^  of  all  the  circumstances  connected  with  his  employment  by  the 
other  which  would  naturally  affect  his  action,  and  had  assented  to  the  double 


employment —  Bell  v.  McConnell,  Sup.  Ct  Ohio,  Ohio  L.  J.,  January  12, 

1882. 

Appsal. — See  JuDeMEivr. 

AKBrrRATioN. — Award —  SpeMe  performance,  —  A  submission  to  arbitration 
was  limited  to  all  matters  of  difference  with  resard  to  the  exchange  of  lands 
and  to  the  matter  of  the  construction  of  a  line  fence  to  divide  the  lands 
of  the  parties.  The  award  required  the  conveyance  of  tracts  of  land,  on  the 
payment  of  prices  fixed  therein,  from  one  party  to  the  other.  The  line  of 
fence  was  not  fixed,  except  on  condition  that  the  conveyances  were  made^  no 
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provision  being  made  for  an  exchange  of  lands.  Held,  the  award  was  invalid, 
nnd  a  sf>ecific  performance  thereof  would  not  be  enforced. —  White  o.  Arthur, 
bup.  Cu  Cat,  Pac  Coast  L.  J.,  December  10,  1881. 

Assault.  —  8ee  Damaqxs. 

AssiGKMXKT. — Attachment  of  properfif  etaeigned  for  benefit  of  eredUore — 
Deed  executed  in  another  State  —  Certificate  of  acknowledgment,  —  B.,  a  resi- 
dent of  lUinob,  made  an  assignment  of  all  bis  property,  including  lands  in 
this  Sute,  for  the  benefit  of  creditors.  Held,  that  a  resident  of  that  State, 
claiming  the  benefit  of  the  assis^nment,  could  not  maintain  an  attachment 
levied  iSter  the  assignment  of  the  lands  in  this  Htate.  A  deed  ol  lands  in 
this  State,  made  in  another  State,  must  be  executed  according  to  the  laws  of 
such  State ;  and  if  no  witness  is  required  to  the  deed  by  the  laws  of  such 
State,  the  deed  is  effectual  to  pass  title  without  being  so  attested.  When  a 
deed  is  made  in  another  State,  the  certificate  of  acknowledgment  of  a  no- 
tary public  thereto,  duly  attested  by  his  official  seal,  entitles  such  deed  to  be 
rec(Ntied  without  further  authentication.— Green  «.  Cross,  Sup.  Ct.  Neb., 
N.  W.  Bep.,  November  26, 1881. 

Unrecorded  aeewnmeni  in  trust  for  benefit  of  single  creditor  —  ^sss^it- 

ment  for  benefit  of  general  creditor*,  —  An  unrecorded  assignment  of  prop- 
erty, in  trust  for  the  benefit  of  a  single  creditor,  is  invalid  as  aeainst  a  suo- 
seqiMnt  general  recorded  assif^nmeut  for  the  benefit  of  all  the  assignor's 
creditors.  If,  therefore,  the  assigneeS'Under  the  last-named  assignment  take 
and  sell  the  property  named  in  tne  first  assignment,  the  assignee  under  said 
first-named  assignment  can  recover  neither  the  proceeds  nor  avails  of  the 
said  property. —Kern  v.  Powell,  Sup.  Ct.  Pa.,  W.  N.  C,  November  24, 1881 . 

'Fraudulent  conveyance  —  Anie^nuptial  agreement  —  Creditors,  —  An  as- 
signment of  a  portion  of  the  proceeds  of  the  sale  of  his  real  estate  by  a 
husband  in  payment  of  a  certain  sum  of  money  to  be  paid  to  his  wife  under 
an  ante-nuptial  agreement,  and  in  consideration  of  the  marriage,  will  not 
be  set  aside  as  fraudulent  as  against  creditors.  —  Sanders  v.  Miller,  Ct  App. 
Ky.,  Bep.,  December  li,  1881. 

AflsiTiCFBrr. — See  Banxb  and  Banxxbs. 

Att ACBMXNT.  —  Money  delivered  to  A,  for  B.  —  Garnishment  in  transitu,  — 
Where  money  or  other  property  is  delivered  by  a  debtor  to  a  third  person 
to  be  delivered  to  the  oraditor  and  applied  on  the  claim,  it  may  be  garnished 
in  the  hands  of  the  third  person,  in  transitu^  as  the  property  of  the  debtor. — 
Bidge  V.  Olmstead,  Sup.  Ct  Mo.,  Bep.,  December  14,  1881. 

Writ  of  attachment  —  Sujflciency  of  ajffidavit,  —  An  affidavit  attached  to 

a  writ  of  attachment  which  is  not  made  by  the  plaintiffs  or  one  of  them, 
and  does  not  on  its  face  state  that  it  is  made  in  behalf  of  the  plaintiff,  nor 
that  the  affiant  ift  the  agent  or  attorney,  or  where  the  plaintiff  is  a  corpora- 
tion, the  agent,  attorney,  or  officer  of  the  plaintiff,  is  not  a  sufficient  affidavit 
under  the  statute ;  and  all  proceedings  based  upon  the  same  are  void.  It  is 
the  better  practice  in  such  case  that  the  affidavit  in  addition  to  stating  the 
relation  ot  the  affiant  to  the  plnintiff,  should  fUrther  state  the  afliant's 
knowledge  upon  the  subject  of  the  indebtedness  of  the  defendant  to  the 
plaintiff.  —  Wilev  «.  Aultman  et  al..  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  January 
l2, 1882 ;  N.  W.  ttep.,  January  7,  1882. 

— — *  Vacating  attachment '^Damages  recoverable, '•^'When  an  attachment 
against  property  is  vacated,  the  taxable  costs  and  all  reasonable  counsel 
fees  on  a  motion  necessarv  to  get  rid  of  the  attachment  may  be  recovered 
upon  the  undertaking  filed  upon  obtaining  the  attachment  —  Baere  v.  Arm- 
strong, Sup.  Ct  N.  Y.,  Daily  Beg.,  January  4, 1882. 

See  Action  ;  Cokybbsiok. 
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ATT0B2rxT-AT-LAir.  —  AuiKoriiy  to  eomprcmi$e  wU  oMd  provkU  far  d9$i» 
by  eZMfi^.— -  An  attornej-At-law  cannot  make  an  agreement  to  oompromiie 
an  ejectment  suit  and  provide  for  deeds  of  release  or  assurance  to  be  made  by 
his  client,  without  the  latter's  authority  or  subsequent  ratification.  Author- 
ity cannot  be  inferred  fh>m  the  relation  of  attorney  and  client —  Mackay's 
£[eirs  o.  Adair  et  al.,  Sup.  Gt.  Pa.,  Pittsb.  L.  J.,  December  7, 1881. 

Implied  eontraetjor  retammg-fie,  — There  is  no  contract  to  be  implied 

between  attorney  and  client  from  the  mere  fact  of  employment,  that  in 
contested  cases  a  reasonable  retaining-f^e  shall  be  chai^g^  The  attorney 
must  show  circumstances  which  win  raise  the  implication. — McLellanv. 
Hayford,  Sup.  Ct  He.,  Rep.,  December  1^  1881. 


—  Purckaae  iy  attcrmy  from  climipemdma  lUiyaiion  -^Burden  of  proof— 
Duty  of  attormgy'^  Pariie»  with  nooM.— fiquity  will  not  uphold  euch  sale, 
even  upon  a  showing  of  good£sithf  iHiere  it  appears  that  the  attorney,  while 
negotimting  for  the  puiebase  of  the  property,  was,  at  the  eame  tinM,  and  as 
part  of  the  negotiation,  adrising  bis  client  as  to  the  probable  outcome  of  tiie 
litigation  concerning  it.  To  sustain  a  sale  from  elteiit  to  attorney,  the  burden 
is  upon  the  latter,  and  he  must  show  that  he  has  done  as  much  to  proteet  the 
client's  interests  as  he  would  have  done  in  the  case  of  his  client  deuing  with  a 
straneer.  An  attomev,  before  consummating  a  purchase  from  his  client,  is 
bound  to  disclose  to  tne  latter  the  names  of  all  persons  interested  with  him  in 
the  purchase,  especially  when  some  of  the  persons  so  interested  are  partners 
of  the  client  in  the  subject  matter  of  the  luigation.  Parties  interesled  with 
the  attorney  in  such  purchase,  and  who  afterwards  take  conveyances  from 
him,  cannot  be  regarded  as  innocent  purchasers ;  but  such  persons  stand  in 
the  shoes  of  the  attorney,  so  fisr  as  the  rights  of  his  client  are  concerned.  — 
Kogers  o.  R.  E.  Lee  Mining  Oo.,  XT.  S.  Cir.  Ct  Dlst  CoL,  Col.  L.  Bep.,  Decem- 
ber, 1881 ;  Rep.,  January  U,  1882;  Leg.  Adv.,  January  10,  1882. 


Bail.  —  Failure  of  aecueed  to  appear — Fear  of  pereoiuU  it^imy  — 
ofeuretiee. —  Where  the  accused  fails  to  appear  for  trial,  the  sureties  in  a 
liail-bond  given  for  his  appearance  are  not  excused  on  the  ground  that  the 
accused  was  compelled  to  abscond  to  save  his  life,  unless  they  also  akow  that 
they  made  application  to  the  proper  authorities  for  protection  to  the  accused, 
and  that  Uie  authorities  were  either  unable  or  unwilling  to  extend  the  protec- 
tion necessary  to  enable  the  accused  to  appear.—  Weddington,  etc.,  v.  The 
Commonwealth,  Ot  App.  Ky.,  Ky.  L.  J.,  January,  1882. 

BiLincRtTFTCT.  —  Discharye, — An  adjudicated  bankrupt  mar,  at  any  time  be- 
fore the  final  disposition  of  the  cause  by  the  court,  apply  ror  his  dischaige.— 
In  re.  Young,  U.  S.  Cir.  Ct.  North.  Dist  HI.,  Bep.,  I)ecember  7, 188L 

-*—  Setting  aaide  dieeharye  in  (onAnip^^.— Proceedings  to  set  aside  a 
dischaige  in  bankruptcy  must  be  made  witnin  two  years  luter  tba  disofaaijiek 
and  the  creditor,  in  his  application,  must  set  out  all  hisgroundsforannnlltng 
the  discharge.  If  defectively  set  out,  tiie  oourt  may  elU>w  an  amendment  to 
make  them  more  certain ;  but  an  amendment  setting  up  new  grounds  for  an- 
nulling the  discharge  cannot  be  allowed  after  the  expiration  of  the  two  years 
limitaUon.  —  In  re  Sims,  U.  8.  Dist  Ct  North.  Dist  Ohio,  Oh.  Leg.  N., 
December  8, 1881. 

^^  Fraudulent  preference — KnowletUfe.  —  Where  goods  of  a  third  person 
are  given  to  a  creditor  in  payment  of  a  debt  of  an  insolvent  to  whom  the 
third  party  is  indebted,  in  order  to  render  such  payment  a  fraud  against  the 
Bankrupt  Act  on  the  part  of  the  creditor,  it  must  appear  that  he  knew  of 
the  indebtedness,  and  that  the  goods  were  applied  to  his  debt  with  the  in- 
solvent's consent  An  agreement  upon  a  vaiid  consideration  to  give  and 
receive  such  goods  will  not  be  invalidated  by  the  subsequent  disoovoTy  by 
the  creditor  of  facts  which,  If  known  by  him  at  the  time,  would  have  ren- 
dered the  agreement  a  fhiud..  If  the  consideration  for  the  promise  of  the 
third  party  to  eive  his  snmkIs  for  the  debt  of  his  insolvent  creditor  is  aa  oa* 
dertaking  on  the  part  of  the  lattei's  creditor  not  to  proseoote  the  insolvent 
for  a  fefony  or  for  a  misdemeanor  seriously  aiTecting  the  public,  the  con- 
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tnct  it  onenforceAble  as  againit  public  policy,  and  allgooda  received  in  pur- 
■uance  thereof  after  knowledge  has  been  acquired  bj  the  creditor  of  the 
third  person's  indebtedness  to  the  insolvent,  roust  be  accounted  for  to  the 
assienee  in  bankruptcv.—  Sharp,  Assignee,  v.  Philadelphia  Warehouse  Co., 
U.  S.  Oir.  Ct  East  DUt  Pa.,  Rep.,  November  80, 1881. 

An%gti^9  rights  ^  Secured  ereditore.  —  On  the  institution  of  suits  against 

a  debtor  bv  two  creditors,  he  calls  a  conference  of  a  portion  of  his  cred- 
itors, and  in  consideration  of  his  agreeing  to  give  a  mortgage  the^  ame 
to  give  him  time,  and  the  two  creditors  above  named  afree  to  dismiss  tneir 
suits.  Hence  the  debtor  does  not  defend  them,  and  while  he  is  preparing 
the  mortgage  and  notes,  judgments  are  entered  by  default  and  become 
ilDal  without  his  knowledge^  and  the  two  creditor  suitors  refuse  to  per- 
form their  agreement.  On  suit  bv  his  assienee  in  bankruptcy  to  enforce 
the  agreement  and  ei^oin  the  judgments :  Xe/d,  that  an  assignee  in  bank- 
ruptcy did  not  stand  in  such  a  relation  to  the  agreement  or  the  parties 
aa  to  enforce  it  on  request  of  all  the  creditors,  inasmuch  as  he  is  not 
concerned  with  disputes  among  secured  creditors  which  do  not  affect  the 
administration  of  tne  fund  remaining  for  distribution  amonc  the  unsecured 
creditors.  —Dudley,  Assignee^  v.  Baston,  Admrx.,  U.  6.  Sup.  CL,  Horr. 
Trans.,  vol.  8,  No.  1. 

^— ^Discharge  of  bankrupt  —  Where  there  are  no  assets,  the  bankrupt  is 
entitled  to  his  discharge  on  making  application  after  the  expiration  of 
sixty  days  from  the  adjudication  of  bankruptcy,  and  before  the  estate  has 
been  settled  and  the  assienee  dischatged.  The  right  of  a  bankrupt  to  a 
discharge  depends  upon  his  own  acts.  Unless  a  party  thereto,  he  is  not 
bound  by  the  acts  of  commission  or  omission  of  nis  former  partner. — In 
re  Heller  et  al.,  U.  S.  Cir.  Ct  Dist  N.  J.,  N.  J.  L.  J.,  January,  1882; 
Fed«  Bep.,  December  18, 1881. 

—  See  CoKVXBSiOK. 

Baiodb  avd  BAKKXBa. — Aeeount  of  general  agent — Notice  ofpnncif)al — 
JBUl  to  enforce  hie  claim  ^^  National  bank-^  JDieeolution'^  Equiig  plead' 
ing — iVac^MS.—- When  a  bank-aooount  is  opened  in  the  name  ox  a  gen- 
eral agent,  and  it  is  known  to  the  bank  that  he  is  the  agent  of  an  insurance 
company,  the  bank  is  chargeable  with  notioe  of  the  equitable  rights  of 
the  insurance  company,  although  the  depoeitor  deposited  other  moneys  in 
the  same  account  and  drew  checks  upon  it  for  his  private  use.  And  the 
insurance  company  may  enforce  by  bill  in  equity  its  beneficial  ownership 
therein,  a^inst  the  bank,  claiming  a  lien  upon  the  balance  thereof  for  a 
debt  due  it  fVom  the  depositor,  contracted  for  his  individual  use.  A  nar 
tional  bank,  in  voluntarv  lionidation  under  sect  6220  of  the  Bevised 
Statutes,  is  not  thereby  aissolved  as  a  corporation,  but  may  sue  and  be 
Bued,  by  name,  for  the  purpose  of  windingr  up  its  business ;  and  it  is  no 
defence  to  a  suit  by  a  creaitor  upon  a  disputMl  claim,  that  the  creditor  has  also 
filed  a  creditor's  bill  under  sect  2  of  tne  act  of  June  8iK  1876,  authorizing 
the  appointment  of  receivers  of  national  banks,  and  for  other  purposes,  to 
enforce  the  individual  liability  of  its  shareholders.  Pleas  in  equity  must 
allege  matters  of  fkct,  and  not  mere  conclusions  of  law,  and  if  not  travers- 
able for  that  reason,  or  have  been  filed  irregularlv,  for  lack  of  the  affidavit 
of  the  party,  and  certificate  of  counsel  required  by  the  thirty-first  equity 
rule,  may  be  disregarded.  When  an  equity  cause  has  been  heard  upon  the 
merits,  as  upon  issue  perfected,  the  want  of  a  formal  replication  cannot 
be  assigned  as  error  upon  appeal.  —  Central  National  Bank  v.  Connecticut 
If  utuaT  Life  Ins.  Co.,  IT.  S.  Sup.  Ct,  Bep.,  December  7,  1881 ;  Morr. 
Trans.,  vol.  8,  No.  1 ;  Ins.  L.  J.,  December,  1881 ;  Cent  L.  J.,  November 
26, 1881. 

— <—  CSiccke — Indoreement  for  coUeeOon.  —  Where  one  bank  sends  to  another 
bank  a  check  indorsed  **for  collection,"  the  latter  bank  has  no  title  in  the 
dieck  or  right  to  the  proceeds  when  ooUeoted.    It  is  merely  the  agent  of 
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the  b«nk  tninBinitting  the  check.  And  where  the  bank  receiving  such 
che<k  for  collection  sends  it  to  another  bank  for  collection,  the  latter  bank 
is  but  the  agent  of  the  bank  from  which  it  was  received,  and  has  no  right  to 
apply  the  proceeds  of  such  check  to  the  payment  of  an  iadebtedn««  due 
it  from  the  bank  transmitting  the  check  for  collection.  —  First  National  Bank 
of  Crown  Point  v.  First  National  Bank  of  Richmond,  Sup.  Ct.  Ind^  Cli.  Leg. 
N.,  December  24,  1881. 

^-^As9umpnt*^  Fraud — Ch&^ka^^Bima  Jide  holdtr.  —  When  a  bank  has 
paid  a  check  fraudulently  obtained  from  a  depositor,  to  a  bona  fids  holder, 
the  depositor  has  no  right  of  acti<Mi  against  the  recipient  of  the  moaeyw — 
Stedman  v.  Carstairs,  Sup.  CL  Pa.,  W.  N.  C,  January  12,  1882. 

Bills  akd  Notbs.  -^  Indonementin  blank  —  Parol  evidence.  —  Parol  evidence 
of  an  oral  agreement  alleged  to  have  been  made  at  the  time  of  the 
drawing,  making,  or  indorsing  of  a  bill  or  note,  cannot  be  permitted  to  vary, 
qualify,  or  contradict  the  absolute  terms  of  the  written  contract;  nor  to  vary 
Uie  legal  import  of  an  indorsement  in  blanks  —  Martin  v.  Cole,  U.  S.  Sup. 
Ct.,  Ch.  Leg.  N.,  November  26,  1881 ;  Int  Rev.  Rec,  November  21, 1881 ; 
Morr.  Trans.,  vol.  3,  No.  1 ;  Col.  L.  Rep.,  December,  1881 ;  West.  Jur.,  De- 

'  cember,  1881 ;  Alb.  L.  J.,  November  26, 1881. 

Collateral  —  Holder  for  value  —  PreaumpHon.  — The  fact  that  one  takes 

a  promissory  note  as  collateral  security  does  not  constitute  him  a  holder 
for  value.  Although  possession  of  a  promissory  note  raises  a  presumption 
that  the  holder  paid  value,  the  presumption  is  destroyed  bv  evidence  of  title 
in  another  and  its  subsequent  wrongful  indorsement  and  aelivery.  —  Union 
National  Bank  of  Chicago  v.  Barber,  Sup.  Cl  Iowa,  Rep.,  December  7, 1881. 

'—^  Alteration.of  terme  of  note^rReleaae  of  eureHee. — Where  the  payee  m 
a  note,  even  with  the  consent  of  the  principal,  attempts,  by  changing  the 
rate  of  interest,  to  increase  the  liability  of  the  other  obligors  beyond  what, 
by  the  terms  of  tbe  note,  they  are  legally  bound  for,  the  sureties  are  thereby 
entirely  released  from  any  liability  tMreon. — Gaines  o.SootL,  Ot.  App.  Ky., 
£y.  L.' J.,  January,  1882.  • 

Ineirument  in  form  of  promissory  note —  Uncertainty  of  amount, — An 

instrument,  otherwise  in  the  form  of  a  promissory  note,  but  in  which  the 
makers  agreed  unconditionally  to  pay  all  expenses  mcurred  in  collecting,  is 
uncertain  as  to  the  amount  payable,  and  hence  is  not  a  promissory  note.  — 
Morgan  v,  Edwards,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  January  5, 18& ;  N.  W. 
Rep.,  January  7,  1882 ;  Cent  L.  J.,  January  13,  1882. 


—  Consideration  —  Evidence  —  Burden  of  proof— ^  What  sufficient 
Hon  to  support  action  on  a  note,  —  Where  a  want  of  consideration  is  relied 
on  in  defence  of  an  action  on  a  promissory  note,  and  evidence  is  given  on 
the  one  side  in  the  affirmative  and  on  the  other  side  in  the  negative,  the 
burden  of  proof  is  on  the  plaintiff  to  satisfy  the  jury  upon  the  whole  evidence 
of  the  fact  that  sufficient  consideration  exists.  A,  having  been  convicted  of 
larceny,  B.  gave,  before  sentence,  to  C,  the  prosecutor,  a  note  for  a  portion 
of  the  sum  stolen  from  him  by  A.  In  a  suit  upon  said  note,  brought  by  C 
against  B. :  held^  that  if  the  note  was  given  merelt  to  secure  part  payment 
ot  the  money  which  A.  stole,  the  same  was  based  upon  no  sufficient  con- 
sideration, and  that  therefore  the  plaintiff  was  not  entitled  to  recover. — 
Conmey  v.  Macfarlane,  Sup.  Ct  Pa.,  W.  N.  C,  January  6,  1882. 

See  Contracts  ;  Evidbnck. 

00LLATBBA.L8.  —  See  BiLLS  AND  NOTKS. 

Common  Carrisb. — LiabUitv  beyond  terminus. — In  the  absenoe  of  aspecisi 
contract,  express  or  implied,  for  the  safe  transportation  of'goods  to  their 
known  destination,  a  carrier  is  only  bound  to  carry  safely  to  the  end  of  its 
line  and  there  deliver  to  the  next  carrier  in  the  route.  The  mere  fiust  that  a 
carrier  Joined  with  other  companies  in  establishing  a  through  rate  between 
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points,  to  be  divided  between  themselves  upon  the  basis  of  distance,  does 
not  imply  an  undertaking  to  carry  beyond  its  own  line,  or  to  iMcome  bound 
for  any  default  or  neglii^ence  of  other  oarriers.  — -  St.  Louis  Ins.  Co.  «•  BU 
jLX>ui8,  Vandalia.  etc^  K.  Co.,  U.  8.  8up.  Ot,  Cb.  Leg.  N.,  December  10, 
1881 ;  Gent  L.  J^  December  16, 1681 ;  Am.  L.  Bee.,  January,  1882. 

CoMPOsmoir  Dskd.  —  FrauduUnl  prefermee — What  does  not  amount  to, — 
Where  a  creditor  who  has  become  a  party  to  a  composition  deed,  whereby 
he  agrees,  in  common  with  the  other  creditors,  to  take  the  notes  of  the  c«»m* 
mon  debtor  payable  at  a  future  day  for  the  amount  of  his  claim,  subse- 
quently gives  up  said  notes  to  the  debtor,  and  receives  from  him  other  and 
better  security  in  lieu  thereof,  such  action  will  not  be  deemed  fraudulent  as 
against  the  other  creditors,  unless  in  pursuance  of  an  agreement  entered 
into  with  the  debtor  prior  to  or  contemporaneous  with  the  execution  of 
the  composition  deed. — Hagen's  Appeal,  Sup.  Ct  Pa.,  W.  N.  C,  January 
6,  1882. 

CoNBTrruTTONAL  Law.  —  Uniformity  of  taxation — License  law.  —  To  justify 
a  court  in  pronouncing  an  act  of  the  Legislature  unconstitutional,  it  m us 

'  be  clear  Hna  free  from  reasonable  doubt  that  it  is  so.  The  rule  of  uniformity 
in  taxation  required  by  sect  1,  Art  IX  of  the  Constitution  of  Nebraska,  is 
satisfied  if  duly  observed  as  to  each  Jurisdiction  for  whose  use  the  particular 
taxes  are  levied.  The  exaction  of  license  fees,  under  the  act  '*  to  regulate  the 
license  and  sale  of  malt,  spirituous,  and  vinous  liquors,"  etc,  approved  Feb- 
ruary 28,  1881,  is  not  taxation,  either  in  the  ordinary  or  the  coiistituUona 
signification  of  that  term.— Pleuler  v.  The  State,  Sup.  Ct  Neb.,  N.  W. 
Bep.,  December  8, 1881. 

■  Action  against  State  —  Averment  necessary  in  complaint  —  Tipunction,  — 
Under  sect  27,  Art  IV,  of  the  Wisconsin  Constitution,  which  declares  that 
''the  Legislature  shall  direct  by  law  in  what  manner  and  in  what  courts  suits 
may  be  brought  against  the  State,  no  action  can  be  maintained  directly 
affainst  the  State,  in  an^  court  thereof,  unless  it  is  authorixei  b^  some  statute. 
Under  s««ct  8200,  Revised  Statutes,  the  complaint  in  an  action  against  the 
State  is  bad,  on  general  demurrer,  unless  it  shows  that  the  claim  sued  upon 
has  been  presented  to  and  disallowed  by  the  Legislature.  Said  section 
relates  only  to  claims  which,  if  allowed,  render  the  State  a  debtor  to  the 
claimant:  and  no  statute  authorises  an  equitable  artion  directly  agpiinst  the 
State  to  restrain  it  fromperpetrating  a  threatened  injustice.  —  Chicago,  Mil- 
waukee, and  St  Paul  K.  Co.  v.  The  State,  Sup.  Ct  Wis.,  N.  W.  Rep., 
December  10,  1881. 

■  Special  l^islaiion  under  the  disguise  of  a  general  law  ^^  Classifiea' 
tian  of  counties — Unconstitutionality  of — Legislature  cannot  enact  that 
county  courts  shall  be  held  elsewhere  than  at  the  county  seat,  —  The  act 
of  June  12,  1879  (P.  L.  174),  providing  that  in  all  counties  contain- 
ing "a  population  of  not  less  than  sixty  thousand  inbabi&nts,  and 
.  in  which  there  is  now,  or  may  hereafter  be,  any  incorporated  city 
of  the  fifth  class,'*  it  shall  be  the  duty  of  the  president  judge,  upon  the 
application  of  the  mayor  and  council  of  such  incorporated  city,  to 
make  an  order  providiii|^  for  the  holding  of  one  week  of  court,  or  more 
if  necessary,  in  said  city,  is  unconstitutional  and  void.  It  is  special 
legislation  under  the  disguise  of  an  attempted  general  law.  —  Scow  en's 
Appeal,  Sup.  Ct  Pa.,  W7  N.  C,  December  16,  1^1. 

See  Inbubancx  Companibs. 

CoirrxNUANCx.  —  See  Cbimikal  Law. 

ClonmAxm, '^^  Amendment  to  pleading — Forfeiture   of  compensation  under 
'  contraet  for  sendees.'^  A  contnLCi  for  plaintiff's  services,  in  the  sale  of  de- 
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fondant's  lewing-macfainet,  to  be  paid  for  in  part  by  a  certain  per  cent  of 
the  0a8h  paid  on  such  Bales,  as  the  same  should  be  paid  to  defendant,  pro- 
vides that,  **  in  case  of  the  termination  of  [such]  services,"  plaintiff's  *' en- 
tire interest  in  the  fUrther  avails  of  his  sales  shall  also  terminate  and  be  at  an 
end,  in  case  pie]  shall  enter  the  employment  of  another  party  in  making 
sales  of  other  sewing-machines  than  those  fUrnished  by  [dlefendaai];" 
plaintiff  "  hereby  agreeing  to  forfeit  all  right  or  claim  to  any  per  oentuja  or 
nirther  compensation  than  that  already  paid  him  by  [defendant]  at  the  date 
'  of  the  termination  of  said  services."  in  an  action  for  sums  alleged  to  be  due 
on  sales  made  under  the  contract,  the  answer  alleged  as  ground  of  forfeitare 
merely  that  plidntiff  was  discharged  by  defen&nt  for  cause.  Held,  that 
there  was  no  abuse  of  discretion  in  revising  to  allow  an  amendment  thnrelo, 
after  the  cause  had  been  submitted,  further  allegto^  as  ground  of  forfeiture, 
that,  after  such  dischaise,  plaintiff  had  "enterSd  into  the  employment  of 
other  parties  for  the  sale  ot  other  sewiag-maohines."  A  forfeiture  of  plsin- 
tiff 's  compensation  under  said  contract^  for  sales  already  made,  would  not 
be  enforced  for  nis  engaging  in  the  sale  of  other  sewing-machines,  for  other 
parties,  afl§r  bis  discbaw  from  defendant's  service.  —  Collins  v.  Stager 
Kan.  Co.,  Sup.  Ct  Wis.,  1^.  W.  Bep.,  November  26, 1881 ;  Wis.  Leg:  «., 
December  8,  1881. 

''■•'— Performance  of^^Controct  abeolute  and  unem%dUional  conatrtieiion  of 
amtraet — Loee  ov  fire  falls  on  owner,  ufken,-^  When  there  is  a  positive 

-  contract  to  do  a  thing,  not  in  itself  unlawifUl,  the  contractor  must  perform  it 
or  pay  damages  for  not  doing  it,  sJthough,  in  consequence  of  unforeseen  ac- 
cidents, the  performance  of  nis  contract  has  become  unexpectedly  burthen- 
some,  or  even  impossible.  But  this  rule  is  only  applicable  when  the  con- 
tract is  positive  and  absolute,  and  not  subject  to  any  condition  either  express 
or  implied.  But  where  one  having  nothing  to  do  with  the  paintings  glaking, 
carpenter  or  Joiner  work,  contracts  to  fitmuh  materials  for  the  mason  wok 
of  a  building,  and  perform  the  labor  thereon,  except  that  the  owner  for 
whom  the  same  was  to  be  constructed  was  to  fornish  upon  the  ground  all  the 
sand,  stone,  and  a  certain  quantity  of  lime,  and  haul  all  the  brick,  and  the 
building  not  being  in  the  exclusive  possession  of  such  contractor,  just  before 
completion  is  destroyed  by  fire  without  the  fhult  of  the  contractor,  the  loss 
must  fall  upon  the  owner,  especially  where  he  has  the  same  insured  at  the 
time  for  his  benefit;  and  such  owner  cannot  require  the  completion  of 
the  balance  of  the  building,  without  restoring  the  parts  which  were  ao  de- 
stroyed.— Cook  0.  McCabe,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  December  8, 1881 ; 
N.  W.  Bep.,  December  8,  1881. 

— —  Ooniraet  made  on  Sunday — (Quantum  mendt. —  Complaint  on  special  con- 
tract for  work  and  labor.  Special  verdict  finding  the  contract  was  made  on 
Sunday,  and  finding  also  the  value  of  the  services.  Court  allowed  coroplunt 
to  be  amended  to  a  claim  quantum  meruit,  and  gave  the  plaintiff  judg- 
ment for  the  value  of  the  services  as  found  by  the  jury.  JSetd^  no  error. — 
Thomas  v.  Hatch,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  November  24,  1881 ;  Cent 
L.  J.,  December  9,  l&l. 

Prohibited   employment — Oompeneation  for,  cannot   be   reeovered.-^A 

statute  of  Bhode  Island  prohibited  the  employment  of  minors  in  certain 
manufacturing  establishments.  In  a  suit  by  a  minor  to  recover  wages  for 
such  service :  lield,  that  be  could  not  recover.  —  Birkett  v.  Chatterton,  Sop. 
Ct  B.  L,  West  Jur.,  November  1,  1881. 

«— *  Oonsideraiion  —  Noteyiven  in  eettUment  of  account.  —-The  general  settle- 
ment of  an  account  ftirnishes  a  sufficient  consideration  for  the  execution  of  a 
promissory  note,  and  any  agreement  that  it  shall  not  be  considered  a  promis- 
sory note,  is  nudum  pactum.    If  given  to  secure  payment  of  the  balance  sup- 
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posed  to  be  due  in  the  general  lettlement  of  an  aooount^  there  it  no  unoer* 
'    tainty  as  to  its  object  or  meaning,  and  it  must  be  presumed  that  it  contained 
the  entire  contract  between  the  parties. — San  Jose  Savings  Bank  v.  Stone, 
Sup.  Gt  CaL,  Pac  Coast  L.  J.,  December  8,  1881. 

■*  ■  Pifwniae  to  pay  debt  of  another — Statute  of  Fraude  —  Evidenee*-^  A. 
promise  to  pay  tne  debt  of  another  as  a  part  of  the  consideration  of  the 
projMrty  purchased  is  an  original  promise,  and  need  not  be  in  writing.  The 
admission  of  hearsay  evidence  corroborating  a  witness  on  a  material  point: 
keid^  error. — Clopper  v,  Poland,  Sup.  Ct  Neb.,  N.  W.  Rep.,  December  8, 

iBol. 

— -  Wagen — St^ek  ttaneaeHane  —  For  differtncee  only  —  Evidence  —  XJeury^ — 
Stock  transactions  for  the  payment  of  differences  only  are  void,  but  those 
which,  upon  margin,  contemplate  delivery  of  stock  to  the  principal  or  his 
broker,  are  valid.  The  meaning  of  the  words  *'  on  matgin,"  in  a  stock  trans  • 
action,  may  be  explained  by  persons  familiar  with  the  business.  The  custom 
of  brokers  to  debit  and  credit  interest  monthly,  on  balances,  does  not  infect 
a  contract  to  pnrchase  and  sell  stocks  with  usury.  —Hatch  v.  Douglas,  Conn. 
6up«  Ct.  of  Sfrrors,  Sep.,  December  14, 1881. 

— -  Statute  ofFraude-^  Oontraei  in  wriHna,  though  not  required  to  be  so  ^ 
Noeation* — Where  a  contract,  not  required  by  the  Statute  of  Frauds  to  be 
.  in  writing,  has  been  reduced  to  writing  and  signed  by  one  contracUng  part^ 
only,  it  is  error  to  treat  such  contract  as  of  no  validity  for  the  reason  that  it 
is  not  signed  by  the  party  to  be  charged.  An  agreement  between  the  parties 
to  a  contract  and  a  third  person,  whereby  one  party  is  released  from  the 
obligationi  of  the  contract  and  the  third  person  suMtitnted  in  his  stead,  is 
a  novation,  and  requires  no  Airther  consideration  than  such  release  and 
substitution.  — -  Bacon  v,  Daniels,  Sup.  Cl  Ohio,  Cin.  L.  Bui.,  December  12, 
1881 ;  Ohio  L.  J.,  December  1,  1881. 

*—  Statute  of  F^ude  — -  Exeeuted  eontraet — RevoeatUm*  —A  iMrol  agree- 
ment, althouc^h  within  the  Statute  of  Frauds,  is  valid  so  far  as  it  haa  Men 
executed,  and  cannot  be  revoked  so  as  to  undo  what  has  been  performed 
under  it  —  Sovereign  v.  Ortman,  Sup.  Ct  Mieb.,  Bep.,  Janoary  11,  1882. 

— ^  See  YXKDOB-Y SMDEX. 

CoirysHStOK.  —  Sheriff  —  Attachment  —  Bankruptcy  —  Notice.  —  An  action 
of  conversion  cannot  be  maintained  against  a  snenff  of  a  foreign  jarisdio> 
tion  for  proceeding  under  an  attachment  after  an  adjudication  in  bank- 
ruptcy of  the  debtor,  where  no  notice  had  been  served  upon  him  of  the 
bankruptcy  proceedings  until  after  the  sale  and  payment  of  money  to  the 

Slaintiff  in  the  attachment  suit  —  Conner  0.  Long,  U.  S.  Sup.  Ct,  Bep., 
anuaxy  11, 1882. 

OoHTSTAirOB.  —  See  AssiomnsNT ;  Tttlx. 

CoBPOKATioirs.  —  Provieione  of  charter —  Pinoer  of  ojfleere  —  Preeumption  ae 
to, —  Where  a  mining  company,  by  its  charter,  had  power  to  raise  money  for 
use  in  its  corporate  business,  and  the  indebtedness  thus  created  be  evidenced 
by  the  cheeks  of  its  president  and  secretary,  the  presumption  will  be  indulged 
that  these  officers  bad  power  to  make  an  overdraft,  and  that  in  making  it 
not  only  that  they  did  not  exceed  thnir  authority,  but  that  the  moneys  tnus 
obtained  were jpald  over  to  or  received  by  the  company.  —  Mahoney  Mining 
Co.  V.  Anglo-(3alifomian  Bank,  U.  S.  Sup.  Ct,  Md.  L.  Bee.,  December  2^ 
1881 ;  Ch.  liOg.  JN.,  December  10, 1881. 

m^-^Stoekholder$ — lYueteee.^A  statute  providing  that  stockholders  only 
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-  oan  be  trustees  of  a  oorporation  is  satisfied  if  a  trustee  is  a  stockholder  on 
the  books  of  the  corporation.  He  need  not  be  the  owner  of  stock.  —  The 
State  ex.  lel.,  ete.,  v.  Leete,  Sup.  CL  Nev.,  Pac  Cbaat  L.  J.,  November  26, 
1881. 

LioMUy  of  stoekholdtr*  —  Pledge  ~  JH^hi  of  pUdgee.  —  Stockholders 

of  a  oorporatCon  are  not,  as  ren^rds  creditors  of  such  curporatipn,  sureties, 
but  principal  debtors,  and  cannot  complain  that  a  pledjcee  of  the  corpora- 
tion nad  delayed  selling  the  pledged  property,  in  the  ab^tence  of  a  showing 
that  the  corporation-pledgeor  had  suffered  damage  thereby.  In  the  absence 
of  a  statute  or  sUpuUtion  to  the  contrary,  the  possession  of  pledyred  prop- 
erty does  not  suspend  the  right  of  the  pledgee  to  proceed  personally  agHinst 
the  pledgeor  for  his  debt  without  first  selling  the  pledged  property. — 
Sonoma  Valley  Bank  v.  Hill,  Sup.  Ct  OaU,  Pa&  Coast  L.  X,  December  17, 
1881. 

— —  PJMultfiy —  Vaiidity  —  Manaaemmt,  —  An  allegation  that  a  corporation 
was  duly  oigaoixed  under  the  laws  of  a  State,  pursuant  to  an  a^«ement 
between  five  persons,  imports  that  a  sufficient  number  of  penooa,  oMNe 
than  five,  united  for  that  purpose.    Where  the  whole  capital  stock  of  a  cor- 

S oration  is  contributed  in  chattel  property  bv  the  corporators,  at  a  valuatioa 
xed  by  them,  the  incorporation  is  not,  for  that  reason,  invalid.  The  mem- 
bers of  the  corporation  mny  vest  in  one  or  more  of  themselves,  the  manage- 
ment thereof,  when  nothing  is  agreed  upon  which  is  inconsistent  with  the 
statute,  or  is  immoral  in  itself — Lorillard  v.  Clyde,  Ct.  App.  N.  Y.,  Bep^ 
November  28,  1881. 

—  Fiiing  eeriiJIeaU  ^  LiaHlUv  of  officen  —  Aeiiom  —  ShanrimoL  —  The 
statute  of  Connecticut  (General  Statutes,  tit.  17,  chap.  1.  sects.  17, 18)  provides 
that,  in  the  case  of  every  corporation,  certificates  snowing  its  condition  shall 
be  filed  annually  by  the  president  and.secretary  with  the  town  clerk;  and  in 
case  of  neglect^  those  officers  shall  be  liable  for  all  debts  of  the  corporation 
contractedduring  the  period  of  such  neglect  Held^  that  the  statute  is  a 
penal  one;  that  the  liability  imposed  is  of  the  nature  of  a  penalty  and  not  a 
debt,  and  that  nn  action  brought  does  not  survive  the  death  of  the  officer 
thus  liable. — Mitchell  v.  Hotchkiss,  Conn.  Sup.  Ct.  of  Errors,  Rep.,  Novem- 
ber aO,  1881. 

Building    ctMaodation — Purchase  of  land    by  —  Estoppel. — Where  a 

building  and  loan  association,  acting  tutra  vtres^  purchased  land,  giving  its 
bond  and  mortgage  for  the  purchase-money,  the  lien  and  execution  orany 
judgment  obtained  against  the  association  on  its  bond  will  be  restricted  to 
the  land  sold.  The  act  of  June  17,  1878  ^P.  L.  214),  validating  purchases 
of  land  by  building  and  loan  associations,  aoes  not  render  valid  such  a  con- 
tract HS  to  the  unpaid  purchase-money.  The  contract  is  executed  so  far  that 
the  association  is  estopped  from  recovering  the  purchase-money  already 
paid,  but  unexecuted  as  to  the  enforcement  of  the  oolleoUon  of  the  unpaid 
purchase-monev.  —  Faulkner's  Appeal,  Sup.  Ct  Ohio^  Cin.  L.  BuL,  De- 
cember 12,  1881. 

'•"-^Verbal  nromise  to  take  stock  and  pay  for  same, — A  verbal  promise  to  take 
shares,  wnile  the  stock  is  bein^^  subscnbed  which  is  necessary  to  authmixe 
an  organization,  does  not  constitute  the  promisor  a  stockholder  or  member 
of  such  corporation,  and  a  written  promise  to  pay  for  such  shares  is  without 
a  sufficient  consideration  to  support  it  A  recovery  on  such  promise  to  pay 
cannot  be  had,  in  the  absence  of  facts  showing  that  the  promisor  is  estopped 
from  setting  up  such  want  of  consideration.  —  Fanning  o.  Hibemia  Ins. 
Co.,  Sup.  Ct  Ohio,  Ohio  L.  J.,  December  1,  1881 ;  Cin.  L.  Bui.,  December 
26,  1881. 
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-^•-^Dissolution  of —  Distribution  of  assets  —  Creditors*  claims  are  fixed  at  date 
of  dissolution,  — In  a  proceeding  for  the  dissolution  of  an  insolvent  corporation 
and  the  distribution  of  its  assets  bv  a  receiver,  the  clainns  of  the  creditors 
are  fixed  as  of  the  date  of  the  dissolution,  and  cannot  be  increased  by  subse- 
quent occurrences,  and  where  at  the  date  of  dissolution  of  ap  insolvent 
insurance  company,  a  policy-holder's  claim  was  the  amount  of  premiums 
paid  on  an  unexpired  policy,  the  destruction  of  the  insured  premises  by  fire 
subsequent  to  the  dissolution  but  before  distribution,  does  not  entitle  the 
policy-holder  to  claim  a  dividend  on  the  amount  of  his  policy.  —  Dean  & 
^ons'^  Appeal,  Sup.  Ct  Pa.,  W.  N.  C,  December  15,  1881. 

See  StmscRiFTioir;  National  Bank. 


County  Officers. — See  Equity. 

Ckiminal  Law.  —  Competency  of  jurors  —  Dying  declanUions.  —  Where  the 
juror  entertains  a  fixed  or  deliberate  opinion,  no  matter  how  formed,  of  the 
prisoner's  guilt,  be  is  incompetent;  and  his  belief  that  he  can  try  the  prisoner 
impartially  will  not  remove  the  disqualification.  Where  the  Juror  has 
formed  an  opinion  from  hearing  or  reading  the  evidence  upon  a  former  trial, 
he  is  incompetent,  even  if  the  opinion  thus  formed  does  not  come  up  to  the 
standard  of  a  fixed  opinion.  A  mere  opinion  or  impression,  which  is  not 
fixed,  and  which  is  not  based  upon  the  evidence  of  a  rormer  trial,  does  not 
disqualify,  provided  the  juror  can  act  impartially,  and  render  a  verdict  upon 
the  evidence  and  upon  that  alone,  uninfluenced  by  such  previously  formed 
opinion  or  impression.  Declarations  made  to  bystanders  by  a  person  who  be- 
lieves he  is  goin^  to  die,  as  to  the  manner  in  which  he  received  his  wound, 
are  competent  evidence.  A  written  statement  of  what  the  deceased  said  as 
to  the  cause  of  his  death,  reduced  to  writing  In  his  presence  by  a  person  whu 
beard  it,  but  not  signed  by  or  read  to  deceased,  is  not  a  *'  dying  declaration," 
and,  if  objected  to,  shoulcf  not  be  received  in  evidence.  —  Allison  v.  The  Com- 
monwealth, Sup.  Ct.  Pa..  Pittsb.  L.  J..  November  28,  1881. 

Indictment  — National  bank  —  Revised  Statutes,  sect.  5S09 — Intent — Punc- 
tuation.— An  indictment  under  Revised  Statutes,  sect.  6209,  against  an  officer 
of  a  national  bank  for  embesuslement,  abstraction,  or  wilAil  misappropria- 
tion of  the  bank's  funds,  must  allege  an  intent  to  injure  or  detraud.  A 
clause  making  an  intent  to  defraud  a  necessary  concomitant  to  a  crime  should 
be  held  to  refor  to  all  of  a  list  of  offences  stated  in  an  act,  although  some  of 
said  offences  were  separated  by  a  semicolon  from  the  clause  of  intent  — 
United  Sutes  v.  Voorhees,  U.  S.  Cir.  C^  Dist.  N.  J.,  Rep.,  December  7, 1881. 

Confederating  to  intimidate —  Threats  of  prosecution,  —  Under  the  act  of 

April  11, 1878  (for  the  offence  of  unlawflifly  confederating  together  for  the 
purpose  of  intimidating,  alarming,  and  disturbing  others),  an  indictment 
against  two  persons  for  threatening  another  with  prosecution  in  the  Federal 
courts  for  selling  whiskey  without  a  license  and  ootaining  money  Arom  him 
as  a  consideration  for  silence,  does  not  charge  an  offence  under  the  act.  — 
Embry  v.  The  Commonwealth,  Ct  App.  Ky.,  Rep.,  December  7,  1881. 

Receiving  stolen  goods, — Where  a  person,  actins^  as  a  police  detective,  and 

without  receiving  any  pay  or  remuneration  therefor,  ana  for  the  purpose  of 
restoring  the  gowis  to  the  owner,  receives  from  the  thieves,  either  cUrectly 
or  throuffh  the  agency  of  another,  stolen  goods,  and  immediately  turns  them 
over  to  £e  owner,  he  is  not  guilty  of  the  statutory  offence  of  receiving  stolen 
goods — Isaacs  0.  The  People,  Sup.  Ct  111.,  Ch.  h^,  N.,  December  8,  1881. 

—  Homicide  —  De^ees  —  Instruction  —  Affidavit  of  juror  —  Preeumption  — 
Self-defence, — It  is  error  to  instruct  the  jury  as  to  the  degree  of  murder 
established  by  the  evidence :  such  question  is  for  the  jury  to  determine. 
An  affidavit  of  a  juror  in  a  criminal  trial  charged  with  misconduct  is  admis- 
sible in  support  of  the  verdict     When  in  a  criminal  caae  the  perpetration 
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of  an  unlawful  act  has  been  proven,  the  law  presumes  it  to  bare  been  in- 
tended. It  is  never  required  of  the  prosecution  to  prove  an  unlawful  intent 
by  positive  and  direct  evidence.  The  court  instructed  the  jury:  "If  the 
jury  believe  from  the  evidence  that  the  defendant,  with  malice  aforethought 
or  toUhout  eonaiderable  provocation,  inflicted  a  wound  upon  the  deceased, 
and  that  the  deceased  died  ftom  the  wound  so  inflicted  by  defendant,  and 
that  there  was  no  justification  for  the  infliction  of  said  wound,  the  defendant 
must  take  the  whole  consequence  of  his  wronj^ful  ac^  and  the  jury  find  him 
guilty  of  murder."  HeUt,  while  the  instruction  by  itself  might  not  be  pre- 
cisely correct,  in  view  of  other  instructions  preceding  and  following  it,  the 
jur^  could  not  have  been  misled  by  it,  and  therefore  the  defendant  was  not 
prejudiced.  The  court  farther  instructed  the  jury:  "No  man  can,  bv  his 
own  lawless  acts,  create  a  necessity  for  self-defence,  and  then  upon  killins^ 
the  person  with  whom  he  seeks  the  difficulty  interpose  the  plea  of  sel^ 
defence ;  for  when  a  person  has  by  his  own  lawless  acts  oroaeht  upon  hiooaelf 
the  necessity  to  commit  a  crime,  he  cannot  shield  himself  by  the  plea  of 
necessity  from  immunity  from  punishment  for  the  crime  committed.  The 
plea  of  necessity  is  a  shield  for  those  only  who  are  without  fault  in  occa- 
sioning it,  and  in  acting  under  it."  Heli,  the  instruction  was  prMMr.  — 
The  People  «.  Hunt,  Sup.  Ct  Cal.,  Pac.  Ooast  L.  J.,  December  8, 188L 

^— Accompliee$ — Husband  and  wife  —  Evidence  —  Practice,— The  rule 
rendering  the  husband  and  wife  incompetent  to  testify  a|g;ainst  each  other, 
also  renders  them  incompetent  to  testify  against  a  joint  offender  with  either; 
but  wherever  a  co-defendant  is  admissible  his  wife  would  be  admissible. 
Objections  to  the  inadmissibility  of  evidence  cannot  be  availed  of  after 
verdict  where  no  objection  was  interposed  at  the  time  it  was  admitted.  It 
is  the  right  of  a  defendant  to  show  the  animus  and  bias  of  a  witness  towards 
him  andits  extent,  if  he  can.  —  Daffin  v.  The  State,  Ct.  App.  Texas,  Texas 
L.  J.,  November  80, 1881. 

^-*  Insanity  —  Instruction  —  Indictment  —  Continuance  —  ChalUnffe  to  juror, 
—  An  instruction  on  the  subject  of  insanitv,  as  a  defence  in  criminal  cases, 
that  it  must  be  clearly  established  by  satis  faetory  proof ,  is  the  equivalent  of 
an  instruction  that  it  must  be  established  oeyond  a  reasonable  doubt,  and, 
hence,  erroneous.  An  indictment  charging  that  the  defendant  **  did  then 
and  there  unlawfully,  feloniously,  and  with  malice  aforethought,  make  an 
assault  upon  the  j^rson  of  one  George  Hamilton,  and  did  then  and  there 
unlawfully,  feloniously,  and  with  malice  aforethought,  kill  and  murder 
the  said  George  Hamilton,"  does  not  char|^  two  offences,  viz.,  assault  and 
murder.  The  action  of  the  court  below  in  denying  a  motion  for  a  contin- 
uance will  not  be  reversed  in  the  absence  of  a  showing  that  the  court  abused 
its  discretion.  Before  the  district  attorney  denied  a  cnallenge  to  a  juror  the 
court  disallowed  defendant's  challenge.  But  immediatelv  after  the  court 
had  disallowed  it  the  district  attornev  denied  it  The  defendant  did  not 
then  offer  to  prove  his  challenge :  held,  the  defendant  was  not  prejudiced 
by  the  mistake  of  the  court  in  disallowing  the  challenge  before  the  district 
attorney  had  denied  it  — The  People  v.  Hamilton,  Sup  Ct.  Cml.,  Pac  Coast 
L.  J.,  December  10, 1881. 

FeUmious  arson  —  Sects.  1S7  and  138  of  Pennsylvania  Penal  Code — Con- 

struetion  of  —  Malicious  setting  flre  to  a  oarn  belonging  to  a  dwelling-house, 
so  situated  that  its  destruction  by  Are  would  endanger  the  dwelling-house, 
constitutes  felonious  arson  under  the  one  hundred  and  thirty-seventh  sec- 
tion of  the  Penal  Code  (P.  L.  18M,  416),  although  the  bam  was  not  adjoin- 
ing norparcel  of  the  dwelling-house,  and  the  latter  was  not  in  fact  buraed. — 
Hul  0.  The  Commonwealth,  Sup.  Ct  Pa.,  W.  N.  C,  January  12, 1882. 

Murder  —  Second  degree — Premeditation.  —  Premeditation  is  a  necessary 

constituent  of  murder  in  the  second  degree.    This  does  not  mean  that  the 
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death  itself  shoald  have  been  premeditated,  but  refers  to  the  act  which 
caoses  death.~The  State  v.  Kobinson,  Sup.  Ct.  Mo^  Bep.,  January  11,  1882 ; 
Cent  L.  J.,  December  2, 1881. 

-— -  Former  jeopardy  —  Swindling — Forgery.  —  No  person  shall  be  twice  put 
in  jeo|)ard7  for  the  same  act  or  omission,  whether  the  offence  be  the  same 
eo  nomine  or  not  A  conviction  under  an  indictment  which,  in  attempting 
to  cbai^  the  offence  of  swindling,  sets  out  the  offence  of  uttering  a  forged 
instrument,  can  be  pleaded  in  bar  to  a  prosecution  for  the  latter  offence.  — 
Uershfleld  v.  The  State,  Ot  App.  Texas,  Texas  L.  J.,  January  11, 1881. 

See  Federal  Oouktb. 


Covenant.  -—  ParHee  to  action  —  What  neeeemry  to  eonatiiute  covenant.  —  One 
not  a  party  to  an  action,  nor  notified  of  its  pendency,  having  no  opportunity 
or  right  to  control  the  defence,  to  introduce  or  cross-examine  witnesses,  or 
to  prosecute  a  writ  of  error  from  the  judgment  therein,  is  not  bound  by  such 
judgment  Neither  express  words  of  covenant  nor  any  particular  words, 
nor  any  special  form  of  words,  are  necessary  in  order  to  chaige  a  party  with 
covenant  Sometimes  words  of  proviso  and  condition,  or  even  recitals,  will 
be  construed  into  words  of  covenant  such  being  the  apparent  intention  and 
meaning  of  the  parties.  Covenant  will  not  arise  unless  it  can  be  collected 
from  the  whole  instrument  that  there  was  an  sgreement  or  promise,  or  en- 
gagement, upon  the  part  of  the  person  sought  to  be  chaiged.  —  Hale  v. 
Finch,  U.  S.  Sup.  Gt,  Ch.  Leg.  N.,  December  24, 1881 ;  Am.  L.  Bee.,  Janu* 
ary,  1882. 

Damaqkb.  — Condemnation  for  railroad  purpoeee  —  Special  heneAU  —  Opinion 
of  MtOneeeee  ae  to  value.  —  Where  land  is  condemned  for  railroad  purposes 
tne  owner  is  entitled  to  have  as  one  item  of  damage,  in  all  cases,  the  fair 
market  value  of  the  part  actually  taken;  and  where  a  portion  of  the  tract  re- 
mains, if  it  can  be  said  with  reasonable  certainty  that  the  road,  properly  con- 
structed and  carefully  operated,  will  injure  it  he  is  also  entitled  to  recover 
for  that;  but  injuries  merely  speculative  and  contingent  upon  the  improper 
construction  or  negligent  operation  of  the  road  are  too  remote  and  uncertain 
to  be  considered.  Special  benefits  mav  go  to  reduce  the  damages  to  what 
remains  of  the  land,  but  cannot  be  set  oft  against  the  value  of  the  part  taken. 
Witnesses  should  not  be  permitted  to  express  their  opinions  before  the  jury 
of  the  value  of  the  land,  subject  to  the  right  of  way.  This  should  be  left  to 
the  Jury  to  ascertain  from  facts  affecting  the  value,  and  proper  to  be  con- 
sidered, uninfluenced  by  the  opinion  of  others.  —  Fremont  et  al.  v.  Ward, 
Same  v.  Whalen,  Sup.  Ct  Neb.,  N.  W.  Rep.,  Decembers,  1881. 

^—  Treepaaa —  Illegal  entrance  into  visitor^ a  chamber — AeeaulL  —  The  pri- 
vate sleeping-room  of  a  visitor  is  absolutely  and  exclusively  her  own  posses- 
sion, and  any  unjustifiable  entrance  therein  is  a  trespass.  The  approach  to 
the  bed  of  a  chaste  woman,  and  the  leaning  over  her  therein  with  the  solici- 
tation for  illicit  sexual  intercourse  is  an  assault  —  Newell  v.  Wbitcher,  Sup. 
Ct  Yt,  Rep.,  November  28,  1881. 

What  will  render  a  city  liable  for  —  Obscure  tnstrucUcne  —  Evidence. — In 

an  action  against  a  city  for  the  recovery  of  damages  occasioned  b^  an  injury 
sustained  by  reason  of  a  defective  street  or  bndge  thereof^  it  is  sufficient 
proof  of  notice  to  the  city  of  such  defect  to  show  that  either  the  councilmen,  a 
councilman,  or  the  street  commissioner  having  charge  of  such  street  or  bridge, 
knew  of  such  defect  a  reasonable  length  of  time  previous  to  the  time  of  the 
injury  so  as  to  have  repaired  such  detect  Before  a  party  can  complain  that 
an  instruction  given  to  the  Jury  is  obscure  in  its  terms,  or  if  he  is  apprehen- 
sive that  the  Jury  misunderstood  it  he  must  move  for  further  instructions 
as  will  obviate  such  an  assumed  objection.  When  one  of  a  number  of  in- 
structions given  to  the  jury  is  erroneous,  but  it  is  clear  upon  all  the  instruc- 
tions ^ven  that  the  jury  were  not  misled,  the  giving  of  such  erroneous  in- 
struction is  not  sufilcient  cause  for  the  granting  of  a  new  trial.    Evidence  of 
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the  amount  and  value  of  the  plaintiff's  practice  as  a  physician,  for  five  jear» 
previous  to  the  time  of  receiving  the  injury,  was  admissible,  not  as  the 
measure  of  damages  to  which  he  was  entitled,  but  to  aid  the  jur^  in  estimat- 
ing the  amount  to  be  awarded. —  City  of  Logansport  v.  Jusiice,  Sup.  Ct» 
IncL,  Am.  L.  Heg.,  December,  1881. 

—  Farrier  —  Safe  condition  of  premises  —  Contributory  negligence,  —  A 
person  currying  on  a  trade  on  bis  premises  is  bound  to  have  the  premises  in 
a  sate  condition  for  persons  and  property  coming  there  by  implied  invitation 
to  give  him  their  custom.  But  although  there  may  have  been  fault  amount- 
ing to  ordinary  negligence  on  the  part  of  such  tradesman,  he  may  relieve 
himself  from  damages  caused  hj  an  accident,  by  showing  that  there  was 
contributory  fault  on  the  other  side,  without  which  the  accident  would  not 
have  occurred ;  and  therefore  where  a  valuable  horse  received  an  injury 
while  being  shod  by  a  farrier,  and  it  appeared  that  the  accident  was  caused 
by  the  groom  who  accompanied  the  animal,  striking  him  with  a  whip,  the 
farrier  was  relieved  from  liability,  notwithstanding  the  unsafe  condition  of 
the  floor  of  his  smithy,  but  for  which  no  damage  to  the  horse  would  have 
resulted. — Allan  v.  Mullin,  Sup.  Ct.  Montreal,  Leg.  N.,  Decembers,  1881. 

Injury  received  by  slipping  on  sidewalk  —  Instruction.  —  Where  plaintiff 

slipped  and  fell  while  passing  on  the  sidewalk  in  front  of  defendant's  prem- 
ises, sued  for  damages  for  the  injuries  sustained,  and  the  court  below 
charged  that  while  defendant  would  not  be  liable  for  damaees  caused  by 
falling  upon  the  sidewalk  by  reason  of  snow  or  ice  which  had  formed  from 
the  fall  of  snow  or  water  thereon,  but  if  the  ice  was  the  result  of  water 
which  flowed  from  the  melting  snow  or  rain  running  from  defendant's  pretn- 
ises  upon  the  sidewalk  in  front  of  his  house  he  would  be  liable :  hela,  thut 
this  was  error;  that  the  sidewalk  was  constructed  to  receive  the  drip  from 
the  steps  and  yard,  and  so  graded  as  to  discharge  itself  into  the  gutter;  and, 
if  by  reason  of  obstructions,  it  failed  to  do  its  office,  the  defendant  cannot 
be  made  liable.  — Moore  v.  Q-arsden,  Ct  App.  N.  Y.,  Daily  Reg.,  January 
18,  1882. 

False  imprisonment — Probable  cause — Burden  of  oroof — Exemplary 

damages.  —  The  gist  of  false  imprisonment  is  unlawful  detention,  and  the 
general  rule  is  that  malice  will  be  inferred  from  the  want  of  probable  cause, 
so  far  at  least  as  to  sustain  the  action.  What  facts  and  circumstances 
amount  to  probable  cause  is  a  question  of  law.  If  the  admitted  facts 
amount  to  probable  cause,  the  court  should  direct  a  verdict  for  the  defend- 
ant, even  if  his  malice  were  clearly  proved.  In  an  action  for  (klse  impris- 
onment, the  burden  is  on  the  defendant  to  prove  that  the  imprisonment  was 
by  authority  of  law.  If  a  justice  of  the  peace,  without  reasonable  cause, 
maliciously  orders  the  arrest  of  a  person  for  breach  of  the  peace,  or  felony, 
he  may  be  compelled  to  answer  the  injured  party  in  compensatory  damage^ 
and,  also,  exemplary,  proportionate  to  the  wantonness  and  oppressivene^ 
of  his  conduct.  —  McCartny  v.  De  Armit,  Sup.  Ct.  Pa.,  Pittsb.  L.  J.,  De- 
cember 7, 1881. 

Breach  of  pi*omise  of  marriage  —  Seduction  —  Rule  of  damages.  —  Ac- 
tion for  breach  of  promise  of  marriage.  Seduction  of  plaintiff  by  de- 
fendant alleged  in  aggravation  of  damages.  Held^  that  the  plaintiff,  if 
otherwise  entitled  to  recover,  may  be  allowed  a  fair,  liberal  compensation 
for  loss  of  virtue  and  reputation,  and  for  mental  suffering  and  sense  of  dis- 
grace, resulting  from  the  seduction ;  but  that  all  other  elements  of  dam^es 
resulting  from  the  seduction  —  as  loss  of  time  and  expenses  of  sickness 
cHUsed  by  a  miscarriage  —  must  be  excluded.  —  G-iese  v.  Scboltz,  Sup.  Ct. 
Wis.,  W'is.  Leg,  N.,  December  16,  1881. 

— — -  Taking  land  for  public  highway —  Estimate  of  advantages  to  be  consid- 
ered by  jury.  — In  an  action  for  damages  for  the  taking  of  land  for  a  public 
highway,  it  is  not  competent  for  the  jury,  in  estimating  the  advantages  of 
the  proposed  improvement  of  property,  to  consider  the  possibility  that  the 
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municipal  authorities  may  at  some  future  day  open  other  streets  through  or 
near  the  property,  which  will  render  it  more  valuable  for  building-lots. 
Where  by  the  opening  of  a  particular  street  by  the  municipal  authorities 
the  owner  of  property  through  which  it  passes  would  be  enabled  to  lay  out 
another  street  or  streets  thereon,  thereby  increasing  his  available  frontase 
and  the  market  value  of  his  property  as  a  whole,  such  state  of  facts  should 
be  considered  by  the  jury  in  estimating  the  benefits.  —  City  of  Allegheny  v. 
Black,  Sup.  Ct.  Pa.,  Fittsb.  L.  J.,  January  4,  1882. 

See  Master  akd  Skrvaitt  ;  Practice  ;  Bailroads  ;  Slander. 

Deed.  —  Fee  in  highway.  —  A  grant  of  land  bounded.on  a  highway  carries  the 
fee  in  the  highway  to  the  centre  of  it^  unless  the  terms  or  the  conveyance 
clearly  and  distinctly  exclude  it,  so  as  to  control  the  ordinary  presumption. 
The  mere  mention  in  the  description,  of  a  fixed  point  on  the  side  of  the  road 
as  the  place  of  beginning  or  end  of  one  or  more  of  the  lot  lines,  is  not  sufil- 
cient  of  itself  to  overcome  the  ordinary  presumption  that  the  grantee  will 
hold  to  centre  of  the  road.  — Low  v.  Tibbetts,  Sup.  Jud*  Cu  Me.,  Ch.  Log. 
N.,  December  8,  1881. 

Uncertain  description  —~  Evidence  —  Estoppel.  —  A  deed  with  a  description 

otherwise  uncertam  should  be  construed  with  reference  to  the  actual  right- 
ful state  of  the  property  at  the  time  of  its  execution ;  and  extrinsic  evidence 
of  that  state  is  admissible  to  aid  in  the  construction.  Where  the  grantee  in 
such  a  deed  goes  into  possession  of  land  under  it,  and  fences  the  same, 
iind  makes  valuable  improvements  thereon,  with  the  knowledge  and  acqui- 
escence of  the  grantor,  this  is  a  practical  construction  of  the  deed,  binding 
on  the  parties  and  those  claiming  under  them.  One  who  executes  a  deed 
^in  this  case  a  lease)  to  a  body  claiming  to  be  a  corporation,  is  estopped 
trom  denying  its  corporate  character  to  defeat  the  instrument  —  Whitney 
V.  Robinson,  Sup.  Ct  Wis.,  N.  W.  Rep.,  December  8,  1881. 

Conveyance  to  school  board  for  certain  purposes  —  Effect  of.  —  G.,  the 
owner  of  land,  conveyed  it,  for  a  valunble  consideration,  to  a  township 
board  of  education,  its  successors  and  assigns,  for  the  use  of  school  pur- 
poses only.  Afterward  the  board,  wishing  to  change  the  school-house  site, 
sold  the  land  at  public  outcry  to  T.  C.  having  conveyed  to  B.,  entered — 
under  his  permission  —  as  upon  condition  broken.  In  an  action  of  trespass 
by  T.  against  C. :  held,  that  the  entry  of  G.  was  unlawful,  the  sale  to  T.  not 
beins;  in  violation  of  the  terms  of  the  grant  to  the  board  of  education,  by 
which  the  estate  was  expressly  made  assignable.  —  Taylor  v.  Buiford,  Sup. 
Ct  Ohio,  Ohio  L.  J.,  November  24,  1881. 

—  Forged  deed — Party  not  participating  in — Effect  of  record.  —  A 
forged  deed  will  not  pass  the  title  which  it  assumes  to  convey  as  against  one 
who  has  no  participation  in,  or  knowledge  of  the  forgery.  A  person  who 
relies  on  the  recorded  evidence  of  title  takes  the  risk  of  the  actual  state  of 
the  title  corresponding  with  that  which  appears  of  record.  —  Reck  v.  Glapp, 
Sup.  Ct  Pa.,  Pittsb.  L.  J.,  December  14, 1881. 

— —  Date —  Delivery.  —  A  date  is  not  essential  to  the  validity  of  a  deed,  but 
it  takes  effect  from  delivery.  —  McMichael  v.  Garlyle,  Sup.  Ct  Wis.,  Ch. 
Leg.  N.,  December  24.  1881. 

—  Deed  by  husband  to  wife  —  Erroneous  instructions  to  jury,  —  An  instruc- 
tion to  the  jury,  that  a  deed  by  the  husband  to  the  wife,  or  by  the  husband 
to  a  third  person  and  by  him  to  the  wife,  for  a  consideration  m  money  paid 
by  the  wife,  is  valid  as  against  the  creditors  of  the  husband,  is  erroneous, 
because  it  makes  such  a  deed  valid  however  small  and  inadequate  such  con- 
sideration may  have  been,  and  even  though  intended  to  hinder,  delay,  or 
defraud  the  creditors  of  the  husband.  An  instruction  that  a  deed  from  the 
husband  to  the  wife  is  void  if  made  to  hinder,  delay,  or  defraud  the  creditors 
of  the  husband,  and  no  consideration  is  paid  therefor,  is  erroneous,  because 
it  makes  both  of  such  conditions  concur  in  order  to  avoid  the  deed,  and  im- 


930  DIGEST   OF   RECENT  CASES. 

Dksd  —  Continued. 

plies  that  such  a  deed  is  not  void,  although  made  to  hinder,  delay,  or  defraud 
creditors,  if  based  on  a  valuable  consideration.  —  Fisber  v.  Shelver,  Sup.  Ct. 
Wis.,  Wis.  Leg.  N.,  December  29,  1881. 

See  EviDKKCK. 

DxscxNT. — See  Adoption. 

DiYORCB.  —  DomiciU, — A  decree  of  divorce  under  a  statute  of  another  State 
authoriziner  a  divorce  between  husband  and  wife,  neither  of  whom  is  domi- 
ciled therein,  is  of  no  force  or  effect  in  Ohio,  where  the  parties  were  domi- 
ciled.—  Van  Fossen  v.  The  State,  Sup.  Gt.  Ohio,  Ohio  L.  J.,  December  15, 
1881;  Elep.,  January  11,  1882;  Leg.  Adv.,  Januarys,  1882. 

Alimony — Subsequent  marriage.  —  Alimony  is  that  allowance  wbieb  is 

made  to  a  woman  on  a  decree  of  divorce,  for  her  support,  out  of  the  estate 
of  her  husband.  It  is  her  privilege  to  abandon  sucn  provision  of  the  de- 
cree, under  the  sanction  of  the  law,  for  another  provision  of  maintenanee, 
which  she  would  obtain  by  a  second  n^arria^ ;  and  when  she  has  done  lo, 
the  law  will  require  her  to  abide  by  her  election.  A  court  will  not,  however, 
on  motion  filed  by  the  husband  to  amend  the  decree,  make  its  decree  re^o- 
active,  so  as  to  cut  off  alimony  that  has  previously  accrued.  —  Stillmaa  v. 
Stillman,  Sup.  Ct.  111.,  West  Jur.,  December,  1881. 

Condonation  of  adultery  —  Second  offence  —  Effect  of.  —  A  huslMmd  wss 

guilty  of  adultery  and  cruelty,  which  were  condoned  by  his  wife.  He  after- 
wards made  improper  overtures  to,  and  attempted  to  take  liberUea  with  a 
female  servant  in  his  house.  H«^,  that  the  husband's  misconduct  revived 
his  condoned  adultery,  and  that  the  wife  was  entitled  to  a  decree  for  disso- 
lution of  the  marriage.  —  Ridgway  v,  Ridgway,  Eng.  High  Ct  Justice,  Am. 
L.  Reg.,  December,  1881. 

DoMUTic  Animals.  —  Right  to  pasture  —  Evidence, — While  the  owner  of 
domestic  animals  may  lawfully  permit  them  to  toander  upon  and  depasture 
the  unenclosed  uncultivated  lands  of  others,  he  has  no  right  to  drive  them 
there  without  the  owner's  permission.  Where  a  letter-press  copy  of  a  writ- 
ing is  erroneously  admitted  in  evidence,  if  without  it  the  undisputed  evi- 
dence is  ample  to  support  the  verdict,  it  is  error  without  prejudice,  and  not 
a  sufficient  ground  for  reversal.  — Delaney  r.  Errickson,  Sup.  Ct  Neb.,  N. 
W.  Rep.,  November  26, 1881. 

DowBR. — Lien  for  purchase^money —  Might  of  wido/w  to  rents  and  projits.  — 
A  lien  for  purchase-money  is  a  hen  upon  the  land,  but  not  a  lien  on  rents 
and  profits.  The  right  of  the  widow  to  one-third  of  the  rents  and  profits, 
from  the  death  of  her  husband,  until  the  lien  is  enforoed  bv  judgment  and 
sale,  or  dower  is  assigned,  is  not  affected  by  the  existence  of  the  Hen  on  the 
land.  — Wilson  v,  Ewing,  Ct  App.  Ky.,  Ky.  L.  Rep.,  December,  1881;  Kv. 
L.  J.,  December,  1881. 

Possession  of  homestead  until  dower  assigned,  —  The  right  of  the  widow  to 

retain  possession  of  the  homestead  until  dower  is  assigned  may  be  loet  or 
forfeited  by  her  own  acts ;  and  when  it  becomes  the  sul^ect  of  litigation  in 
a  court  having  jurisdiction  to  pass  upon  it,  the  owner  of  such  right  will  be 
concluded  by  the  adjudication  with  respect  to  it  Where  a  widow  files  her 
bill  for  assigrnment  of  dower,  and  the  court  enters  a  final  decree  in  the  cause 
without  having  provided  for  her  further  occupancy  of  the  premises  or  post- 

Soning  the  operation  of  the  decree  until  that  event  she  is  concluded  bv  the 
ecree  and  cannot  insist  upon  any  rights  with  respect  to  the  premi-es  which 
are  not  secured  by  the  decree  so*  long  as  it  remains  in  force:  heUL  where  a 
Dill  was  filed  for  assi^^nment  of  dower,  and  dower  was  assigned  in  cerUin 
property,  that  the  widow  could  not  retain  possession  of  the  premises  until 
her  dower  was  assigned  in  other  property,  separate  from  that  in  contn>ver8v. 
IWOTK.  — For  original  opinion  in  this  case,  see  18  Ch.  Leg-  N.  310.]  — 
7  ?88'^  *'*  Walker,  Sup.  Ct  111.  (opinion  on  rehearing),  Ch.  Leg.  N.,  Januarv 
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Drains  or  Lkykis. —  Oonatruction  of — Aasesament  of  eoai, — Drains  or 
levees  for  the  reclamation  of  wet  or  overflowed  lands  can  be  constructed 
across  the  lands  of  others  and  the  cost  assessed  thereon,  except  by 
consent,  only  in  cases  where  the  public  welfare  will  be  subserved. — Jenel 
V,  Green  Island  Drain  Co.,  Sup.  Cft  Neb.,  N.  W.  Rep.,  December  10, 1881. 

Eabrmxmts.  —  Surplus  water — Natural  course,  —  The  owner  of  a  lower  tene- 
ment may  improve  or  build  upon  his  own  land,  notwithstanding  such  im- 
provements or  structures  obstruct  the  flow  of  water  from  the  higher  tene- 
ment, when  the  water  does  not  pass  over  a  natural  watercourse.  —  Barkley 
V.  Wilcox,  Ot.  App.  N.  Y.,  Bep.,  December  14, 1881. 

EjKcrrMBNT.  —  See  Minbs  and  Mining  ;  Kailroai>s. 

Elkction.  — Irregularitiee  in  conducting,  are  not  fatal,  —  The  failure  to  num- 
ber the  ballots  cast  at  an  election,  and  to  count  the  votes  in  the  manner 
reauired  by  the  statute,  and  to  string  the  ballots  on  a  thread  or  twine  in  the 
orcier  of  their  reading^,  and  the  allowance  of  persons  not  judges  or  clerks  of 
the  election  to  assist  m  counting  the  votes,  and  the  presence  of  persons  in 
the  room  during  the  count  not  challengers  or  officers,  where  nothing  appears 
to  show  any  injurious  effect,  or  that  the  votes  were  not  truly  counted,  will 
not  justify  the  court,  on  a  contest  of  the  election,  to  exclude  the  entire  poll 
and  vote  of  a  town  as  fraudulent  and  void.  —  Hodge  v.  Linn,  Sup.  Ot  111., 
Leg.  Adv.,  January  8,  1882. 

—See  Eqvitt. 

Bntrt  01  Lands.  —  Certifieate  of  register  of  land  office  —  Best  evidence*  — 
Defendant  alleged  and  proved  that  a  certain  entry  of  lands  in  the  United 
States  land  office  had  been  cancelled  by  an  order  of  the  general  land  office. 
A  certificate  of  the  register  of  the  Menasha  land  office,  stating  in  substance, 
that  said  entry  had  been  reinstated  upon  the  records  "  in  accordance  with 
instructions  contained  in  the  accompanying  copy  of  letter  from  the  Depart- 
ment of  the  Interior,"  was  offered  in  evidence  and  was  received  against 
objection.  Held,  that  the  admission  of  such  certificate  was  error.  The  best 
evidence  of  the  fact  of  reinstatement  is  an  authenticated  copy  of  the  orig- 
inal order  reinstating  it,  which  was  made  by  the  commissioner  of  the  land 
office. — Oomelins  v.  Kessel,  Sup.  Ot.  Wis.,  Wis.  Leg.  N.,  December  22, 
1881. 

Bquitt.  —  Jurisdiction  —  Creditor's  bill — Municipal  corporation. — Equity 
will  entertain  jurisdiction  of  a  creditor's  bill  against  a  municipal  corpora- 
tion. —  Hinsdale  Doyle  Granite  Co.  o.  Tilley,  U.  S.  Cir.  Ot.  North.  Dist 
III.,  Sep.,  December  7, 1881. 

. Action  to  subject  suitable  interests  in  land  to  payment  of  judgment  — 

Execution  at  lata. —  Where  a  petition  in  e(}uity,  filed  by  judgment  creditors 
of  the  defendant  to  subject  his  ** interest"  in  certain  real  estate  to  the  pay- 
ment of  the  judgment,  fails  to  show  that  such  interest  is  merely  equitable, 
or  so  clouded  by  apparent  but  really  fraudulent  or  unreal  claims  as  would 
render  the  title  of  a  purchaser  at  execution  sale  uncertain,  no  case  for  equi- 
table cognizance  is  presented,  and  the  action  will  be  dismissed.  An  equitable 
interest  in  land,  coupled  with  the  actual  possession,  may  be  reached  by  a 
seizure  and  sale  under  an  ordinary  execution  at  law.  — Riosenfield  v.  Chada, 
Sup.  Ot.  Neb.,  N.  W.  Rep.,  November  26,  1881. 

Toint  administrators  — Relations  of —  Multifariousness,  — ^Where  there  are 
two  administrators,  their  relations  inter  se  are  fiduciary,  and  they  may  be 
held  to  account  each  by  the  other  in  a  court  of  equity  touching  transactions 
between  themselves  connected  with  the  administration  of  the  trust.  In  all 
cases  in  which  an  action  of  account  would  be  the  proper  remedy  at  law,  and 
in  all  cases  where  a  trustee  is  a  party,  the  jurisdiction  of  a  court  of  equity  is 
undoubted.  If,  in  the  settlement  ot  a  joint  administration,  one  executor  or 
administrator  gets  credit  with  the  estate  for  what  another  is  entitled  to  re- 
ceive, what  he  gets  or  is  allowed  him  he  holds  as  trustee  for  the  latter,  and 
may,  in  equity,  be  required  to  account  for  it    To  support  the  objection  ut 
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multifariousness,  because  the  bill  contains  different  causes  of  salt  against 
the  same  person,  two  things  must  concur:  first,  the  different  erounds  of  suit 
must  be  wholly  distinct;  secondly,  each  around  must  be  sufficient  as  stated 
to  sustain  a  bill.  —  Huff  o.  Thrash,  8up.  Ct  App.  Ya.,  Ya.  L.  J.,  November, 
1881, 

— "-  Homestead —  Mortgage  lien  aaiiafied  with  funde  fraudulently  appropri- 
ated—  Parinerahip.  —  A  mortgage  existing  upon  premises,  the  wife  filed  a 
declaration  of  homestead.  The  husband  fraudulently  abstracted  co-partner- 
ship funds,  the  firm  being  indebted  to  third  parties,  and  paid  off  the 
mortgage-lien  with  such  funds.  The  co-partner,  after  dissolution  of  the 
partnership,  brought  this  action  for  an  accounting,  etc.,  for  a  decree  adjudg- 
ing a  lien  upon  the  premises,  paramount  to  the  homestead  right,  for  the 
amount  paid  in  discharge  of  the  mortgage  lien,  and  that  the  premises  be 
sold  to  satisfy  such  lien,  and  the  proceeds  applied  to  the  satisfaction  of  the 
debts  due  creditors,  of  the  firm :  neld,  equity  would  restore  the  lien  for  the 
benefit  of  such  creditors  to  the  amount  paid  to  redeem  the  mortf^tse. — 
Shinn  o.  Macpherson,  tiup.  Ct  Cal.,  Pac  c3oast  Ij.  J^  Noyember  19, 1^1. 

•'— 'Specific  performance  —  Partiee  —  County ^  organisation  of.  —  Action  to 
compel  the  specific  performance  of  a  contract  for  the  conveyance  of  real 
property.  R.  and  J.  B.  agreed  with  0.  B.  to  purchase  certain  real  property 
from  Vt,  A  W.,  in  consideration  of  G.  B.  advancing  money  to  pay  for  the 
property,  and  to  erect  a  house  thereon.  R.  and  J.  B.  agreed  to  take  the 
contract  of  purchase  in  the  name  of  C.  B.,  and  allow  her  to  hold  the  same 
as  security,  and  that  R.  and  J.  B.  would  repay  her  the  amount  of  such  ad- 
vances and  interest  0.  B.  advanced  the  money  accordingly,  but  R.  fraudu- 
lently took  the  contract  in  the  names  of  R.  and  J.  B.,  and  by  fraudulently 
erasing  the  name  of  J.  B.  therefrom,  assigned  the  same  to  one  C,  who 
assigned  the  same  to  A.  M.  R.,  who  assijgned  the  same  to  C.  S.  B.,  all  of 
whom  had  notice.  Suit  by  0.  B.,  plaintiff,  to  compel  specific  performance 
of  the  contract  as  it  should  have  been  drawn,  and  to  reform  contract.  HeU^ 
that  J.  B.  was  a  necessary  party  defendant  Upon  the  holding  of  an  elec- 
tion for  county  and  precinct  officers,  pursuant  to  the  call  of  the  special 
commissioners  appointed  by  the  governor  for  the  purpose  of  organizing  a 
new  county,  and  tne  canvassing  of  the  votes  cast  at  such  election  by  such 
special  commissioners,  such  county  **  is  permanently  organized  accoraing  to 
law."  —  Behr  v.  Willard,  Sup.  Ct  Neb.,  N.  W.  Rep.,  December  8,  1881. 

Will  proved — Sale  byexeeutor  thereunder — Stibeequenl  toiU — TUleof 

purchaser —  Evidence.  — ^The  will  of  a  testator  having  been  duly  proved,  the 
Probate  Court  which  had  jurisdiction,  upon  the  petition  of  tne  executor, 
made  an  order  for  the  sale  of  all  the  property  of  the  estate.  By  virtue  of 
the  order  the  property  was  sold  at  public  vendue,  and  was  duly  oonvt^ed 
in  pursuance  of  the  sale  to  a  purchaser  in  g^od  faith  for  a  valuable  consid- 
eration :  held^  that  his  title  was  not  affected  by  the  fact  that  a  later  will  of 
the  testator  appointing  another  person  executor,  and  makine  a  different  dis- 
position of  his  property,  was  discovered  and  admitted  to  probate.  The  (iict 
that  a  court  of  probate  has  made  an  order  for  the  sale  of  a  testator's  estate, 
is  of  itself  an  adjudication  that  all  the  facts  necessary  to  give  it  jurisdiction 
to  make  the  order  really  existed.  The  deed  of  an  executor  conveying  prop- 
erty sold  b^  order  of  a  'Probate  Court,  under  which  possession  bad  been  held 
for  over  sixty  years,  and  which  recites  that  the  pale  was  made  "after  the 
publication  and  delays  prescribed  by  law,"  and  the  account  of  the  executor 
of  record  in  the  Probate  Court  for  fifty  years,  which  shows  that  be  had  paid 
a  specified  sum  for  advertising  the  sale  of  the  property  conveyed,  are  compe- 
tent as  evidence  to  prove  the  advertisement  of  the  sale,  and  being  uncontra- 
dicted, are  sufficient  to  establish  the  fact  When  the  purohaae-monev  paid 
by  a  purchaser  in  good  faith  of  the  real  estate  of  a  decedent  ordered  to  be 
sold  by  a  Probate  Court,  hns  been  applied  to  the  extinguishment  of  a  mort^ 
gii(re  executed  by  the  decedent  upon  the  property  sold,  and  constituting  a 
valid  incumbrance  thereon,  and  it  turns  out  that  the  sale  was  irregular  or 
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yoid,  the  purchaser  cannot  be  ousted  of  his  possession  upon  a  bill  in  equity 
filed  by  the  heir  or  devisee,  without  a  repayment  or  tender  of  the  purchase- 
money  so  paid  and  applied. — Davis  v.  uaines,  U.  S.  Sup.  GU,  Oh.  Leg.  N., 
January  14,  1882. 

See  Erbobs  amd  Appeals. 

Equity  Plvadino  and  Practice.  —  Iniunetion  —  Service  on  attorney  of 
plaintiff  in  action  at  law.  —  When  a  bill  has  been  filed  to  restrain  the  prose- 
cution of  a  suit  at  law  in  the  same  court,  the  subpoena  to  appear  and  answer 
the  bill  may  be  ordered  by  the  court  to  be  served  on  the  attorney  for  the 
plaintiff  in  the  suit  at  law,  or,  if  feasible,  also  upon  such  plaintiff  wherever 
ne  may  be  found. — Cortes  County  v.  Thannhauser,  U.  S.  Cir.  Ct  South. 
Dist  N.  Y.,  Bep.,  December  7,  1881. 

See  Banks  and  Bankers. 

Errors  and  Appeals.  —  Interlocutory  orders — Equity  proceedings — Oon- 
test  for  possession  of  a  fund —  Allowance  for  costs  out  of  fund.  —A  decree 
entered  in  the  course  of  a  suit  in  equity  whereby  certain  costs  are  changed 
upon  the  fund  in  litigation  is  not  such  t^  final  decree  as  will  warrant  taking 
an  immediate  appeal  to  the  Supreme  Court  It  cannot  be  reviewed  until 
after  the  entry  ox  a  definitive  decree  on  the  whole  case.  Semble,  that  in  the 
course  of  a  proceeding  to  ascertain  the  proper  method  of  administering  a 
trust,  it  is  within  the  sound  discretion  or  a  court  of  equity  to  make  such 
allowance  from  time  to  time  for  costs  and  expenses  in  the  cause  as  may  be 
just  and  reasonable,  without  waiting  until  the  final  determination  thereof.  — 
Fidelity  Trust  Company's  Appeal,  Sup.  Ck  Pa.,  W.  N.  C,  January  12, 
1882. 

Estate  in  Remainder.  —  Stock  of  incorporated  company  —  Life  estate  — 
Seizure  on  execution —  7*ransfer  or  assignment  of  capital  stock,  —  An  estate 
in  remainder  in  the  stock  of  an  incorporated  company,  after  the  expiration 
of  a  life  estate  therein,  secured  to  another,  may  oe  applied  by  a  court  of 
equity  to  the  satisfaction  of  a  judgment  against  the  person  owning  such 
estate  in  remainder.  —  Arzbacher  v.  Mayer,  Sup.  Ct  Wis.,  Wis.  Leg.  N., 
December  1,  1881. 

Estoppel.— See  Corporations;  Deed;  Insurance  (Fire);  Mortgaob; 
Patents;  Practice. 

BvTDENCE.  —  Dying  declarations  —  Whai  necessary  to  constitute,  —  Dying  de- 
clarations, to  oe  admissible  in  evidence,  must  be  made  under  a  sense  of  im- 
pendini;  death ;  but  it  is  unnecessary  that  the  deceased  should  have  stated, 
at  the  time  of  making  the  same,  that  he  was  about  to  die.  It  is  sufficient  if 
this  state  of  mind  appears  from  other  testimony.  —  Fitzgerald  v.  The  State, 
Sup.  Ct  Neb.,  N.  W.  Rep.,  December  8,  1881. 

--^  Proving  entries  in  **  book  of  account  **  where  one  party  is  dead  —  Record  of 
**  bills  receivable  *'  in  bank's  books.  —  Plaintiff  offered  himself  as  a  witness  to 

Srove  his  "book  of  accounts, "  and  was  properly  rejected.  He  then  intro- 
uced  his  wife,  who  was  sworn,  and  testified  as  to  the  identity  of  the  book  of 
accounts  of  her  husband,  the  plaintiff;  that  the  charts  were  in  his  hand- 
writing, made  by  him  at  or  near  the  date  of  the  services  charged  for,  etc., 
whereupon  the  book  was  offered  in  evidence  to  the  jury  and  excluded.  Held^ 
error.  The  defendants  offered  in  evidence  the  note  register  or  book  of  bills 
receivable  of  the  decedent's  bank  to  prove  that  some  time  pending  the  mak- 
ing of  the  account  sued  on  the  decedent  had  in  his  bank  the  note  of  plaintiff 
for  $107.25,  secured  by  chattel  mortgage,  which  was  admitted  as  evidence  to 
the  jury.  Held^  error.— Martin  v,  Scott,  Sup.  Ct  Neb.,  N.  W.  Rep.,  De- 
cember 8,  1881. 

-— —  Want  of  date  in  deed — Delivery  —  Tax^deed  —  Limitation, —  A  date  is  not 
essential  to  the  validity  of  a  deeci,  but  it  takes  effect  from  its  delivery;  and 
where  a  tax-deed  did  not  mention  the  year  of  its  execution,  but  the  acknowl- 
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edgmeni  wu  AiUy  dated  and  the  deed  was  shown  to  have  heen  recoidedthe 
same  day :  Md^  that  it  should  have  heen  received  in  evidence,  and  that  the 
Statute  of  Limitations  began  to  ran  thereon  from  the  date  of  its  recording.  -> 
MeMichael  «.  Carlyle,  Sup.  Ct.  Wis^  N.  W.  Rep.,  December  10;  1881. 

ConveyancB  of  parents  to  aon  —  Affreemeni  and  bond — Parol  evidence — 

Admiaeiiiliiif  of.  —  Where  the  father  and  mother  sold  and  deeded  their  farm 
to  their  son  m  consideration  of  his  agreement  to  support  them  during  their 
lives,  and  of  his  bond  to  pay  the  fatner  $1,000,  parol  evidence  is  not  ad- 
missible to  prove  that  the  father  at  the  same  time,  and  as  a  part  of  the  same 
contract,  sold  to  the  son  all  of  the  personal  property  on  saia  farm,  as  an  ad- 
ditional consideration  of  said  agreement  and  bond*  Parol  evidence  is  inad- 
missible to  vary  or  add  to  the  terms  of  agreements  in  writing,  unless  it  can  he 
inferred  from  tne  writings  themselves,  that  they  are  impenect  and  do  not 
contain  the  whole  of  such  agreements.  —  Hei,  Adnu*.,  o.  Heller,  Sup.  Ot. 
Wis.,  Wis.  Leg.  N.,  December  29, 1881;  N.  W.  Bep.,  December  17,  1881. 

«— —  Aeeommodation  maker  of  note  —  Cotemporaneotis  written  agreenients  — 
AdmiaeiHlity  of  parol  evidence  —  Interpretation  of  language  by  the  court.  — 
All  cotemporaneous  written  agreements  between  the  same  parties,  and  in 
relation  to  the  same  subject  matter,  are  to  be  taken  together,  and  construed 
as  one  instrument  for  the  purpose  of  determining  the  character  of  the  trans- 
action and  the  intention  of  the  parties.  Where  such  written  contract 
covers  the  whole  transaction  and  there  is  no  doubt,  uncertainty,  or  ambiguity 
with  respect  to  its  meaning,  parol  evidence  of  a  verbal  cotemporaneous 
agreement  is  inadmissible  to  vary  or  control  such  written  agreement.  This 
does  not  preclude  the  court  from  interpreting  the  langusg^e  employed  in  the 
light  of  toe  facts  and  circumstances,  but  such  facts  and  circunostances  can- 
not import  into  the  written  contract  an  intention  contrary  to  the  clear  mean- 
ing expressed  in  the  writings. —  Gillman  et  al.,  Exrs.,  v.  Henry,  Sup.  OL 
Wis.,  Wis.  Leg.  N.,  December  29,  1881 ;  N.  W.  Rep.,  December  24,  1881. 

See  Bills  and  Notxs;  Covtbacts;  Crimikal  Law;  Dxxd;  DomsTia 

Akihals  ;  Nkoligxkcx  ;  Pbikgifal  aitd  Agxnt  ;  Sales  ;  VsKDOB-VxirBKi. 

Executor.  —  Debt  bjf  executor  to  estate  —  Aaeeta,  ^-  A  debt  due  by  an  ex- 
ecutor to  the  estate  is  assets  in  his  hands,  and  in  case  he  fails  to  account  for 
the  amount  the  sureties  on  his  bond  are  liable  as  if  the  debt  was  so  much 
money  in  his  hands.  —  Lambrecht  v.  The  State  to  use,  etc.,  Ct.  App.  Idd., 
Rep.,  December  14, 1881. 

Factor.  — P(fwer  to  pledge  —  Due  inquiry  by  party  loaning  on  goods  held  by 
one  as  factor.  —  To  pledge  the  goods  oi  the  principal  is  beyond  the  scope 
of  the  factor's  power;  and  any  attempt  to  do  it  under  color  of  sale  is  tortious 
and  void.  If  the  person  will  call  for  the  letters  of  advice,  or  make  due  in- 
quiry as  to  the  source  from  which  the  goods  came,  he  can  discover  that  the 
possessor  holds  the  goods  as  factor  and  not  as  vendee,  and  he  is  bound  to 
know,  at  his  peril,  tne  extent  of  the  factor's  power.  —  McCreaiy  etaL  «. 
Gains,  Sup.  Ct.  Tdxaa,  Texas  L.  J.,  January  11,  1882. 

Federal  Courts.  —  Jurisdiction  in  eases  of  killing  one  Indian  by  another.  — 
Under  the  provisions  of  the  treaties  between  the  Federal  government  and 
the  Indian  tribes,  the  latter  are  subject  to  the  authority  of  the  ^neral  gov- 
ernment, and  this  court  has  Jurisdiction  of  an  indictment  against  one  In- 
dian for  the  killing  of  another.  —  United  States  v.  Kan-gi-sban-ci,  U.  S. 
Dist  Ct  Dakota,  Ch.  Leg.  N.,  November  26, 1881 :  Int.  Rev.  Bee,  Decem- 
ber 12, 1881. 

Fixtures.  —  Mechanic* s  lien — Mirror  frames.  —  Where  the  owner  of  a 
house  in  process  of  construction  contracted  with  the  plaintiff  for  mirror 
frames  to  he  set  in  the  hall  and  parlor,  those  in  the  hall  filling  up  and  occu- 
pying a  sap  left  in  the  wainscoting,  and  those  in  the  parlor  ntiea  into  a  gtiu 
gurposeiy  left  in  the  baseboard,  and  both  being  fastened  to  the  walls  with 
ooks  and  screws,  and  intended  by  the  owner  to  he  permanently  attached 
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Fixtures  —  Continued. 

to  the  baildinn,  and  to  go  with  them,  when  told,  as  essential  parts  of  the 
building:  held,  that  they  became  part  and  parcel  of  the  building  itself,  and, 
therefore,  that  the  work  done  by  the  plamtiff  was  work  upon  the  house, 
that  the  materials  furnished  were  in  its  construction,  and  therefore  that  a 
lien  attached  to  the  building  under  the  mechanic's  lien  law.  —  Ward  v.  Kil- 
patrick,  Ct  App.  N.  Y.,  Am.  L.  Reg.,  December,  1881. 

FoBTXiruRK.  —  Delivery  —  Lien  for  freight  —  Statutee.  —  The  mere  manual 
delivery  of  a  cargo  by  the  carrier  to  tbe  consignee  does  not  of  itself  necessarily 
discharge  the  lien  for  freight  Such  delivery  must  be  made  with  the  intent  of 
parting  with  his  interest,  or  under  such  circumstances  that  the  law  will  infer 
such  intent.  The  rules  for  the  interpretation  of  statutes  by  reference  to  the 
intent  of  the  Legislature  to  be  inferred  from  the  other  acts  in  pari  materia^ 
or  fh>m  the  cause  or  necessity  of  the  statute,  appl^  only  when  the  words  of 
the  statute  are  obscure.  Statutes  relating  to  forfeiture  may  be  divided  into 
two  classes;  one  class  forfeiting  the  oifenainff  rea  absolutely,  without  refer- 
ence to  liens  of  innocent  holders  or  the  claims  of  bona  fide  purchasers 
without  notice,  and  the  other  onlv  condemning  the  intent  of  the  guilty 
owner  and  preserving  the  rights  of  nonest  lienors  or  purchasers.  Whether 
the  statute  falls  within  one  class  or  the  other  depends  upon  the  phraseol- 
ogy. —  United  States  v.  600  Tons  Iron  Ore,  U.  S.  Cir.  Ct  Dist  N.  J.,  N.  J. 
L.  J.,  January,  1882 ;  Int  Bev.  Rec,  December  26,  1881 ;  Fed.  Rep.,  Janu- 
ary 10.  1882. 

FoBOSBT. — See  DssD. 

Fraud.  —  See  Banks  and  Bakkxbs. 

GARKiSRUsirr.  —  See  Attachmxkt. 

QuARAKTT.  —  Letter  of  credit — Consideration  for  guaranty  —  Continuing 


Wis.,  may  buy  from  B.  Young  &  Son,  wholesale  saddlery,  hardware,  and 
leather,  267  Bast  Water  Street  Milwaukee,  Wis.  Theodora  Brown." 
Held,  the  instrument  sufficiently  states  the  consideration  for  Uie  eaaranty, 
shows  on  its  face  that  it  is  a  continuing  one,  and  covers  sales  made  by  the 

Slainttffs  on  the  faith  of  it  to  Ferdinand  Faas  alone.*-- Young  o.  Brown, 
up.  Ct  Wis.,  Wis.  Leg.  N.,  November  24, 1881. 

—  Notice  of  acceptance.  —  A  direct  promise  of  guaranty  requires  no  notice 
of  acceptance.  —  Wilcox  o.  Draper,  Sup.  Ct  Neb.,  N.  W.  Rep.,  December 
10,  1881. 

•^  Quaranty  on  note  of  another — Special  promise  to  answer  for  debt  —  Ex-' 
pression  of  eonsideraiton — Statute  (^Frauds.  —Where  a  person  is  indebted 
to  another,  and  in  payment  thereof  transfers  to  such  creditor  the  note  of  a 
third  party  as  property  with  his  own  g^aranW  upon  it  such  guaranty  is  not 
a  special  promise  to  answer  for  the  debt  default  or  miscarriage  of  another 
person,  within  the  meaning  of  the  statute,  but  simply  a  method  of  paying 
or  guaranteeing  the  payment  of  his  own  debt,  and  nence  is  not  required  to 
express  the  consideration.  —  Eagle  Mowing  and  Reaping  Machine  Co.  v. 
Shattuck,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  December  29,  1881 ;  N.  W.  Rep., 
December  24,  1881. 

•^—  Acceptance  of —  When  necessary-^  Notice  of  default  —  When  want  of  notice 
cannot  he  a  defence.  —  If  the  guaranty  is  made  at  the  request  of  the  guaran- 
tee, it  then  becomes  the  answer  of  the  guarantor  to  a  proposal  made  to  him, 
and  its  delivery  to  or  for  the  use  of  the  guarantee  completes  the  communica- 
tion between  them,  and  constitutes  a  contract  The  same  result  follows 
where  the  agreement  to  accept  is  cotemporaneous  with  the  ^aranty  and 
constitutes  its  considerations.  It  must  be  so  wherever  there  is  a  valuable 
consideration,  other  than  the  expected  advances  to  be  made  to  the  principal. 
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debtor,  which  passes  at  the  time  the  undertakin|;  is  given  from  the  guaran- 
tee to  the  guarantor;  and  equally  so  where  the  instrument  is  in  the  form  of 
a  bilateral  contract,  in  which  the  guarantee  binds  himself  to  make  the  con- 
templated advances,  or  which  otherwise  creates,  by  its  recitals,  a  privity 
between  the  guarantee  and  guarantor.  When  a  guaranty  is  expressea  to  b>a 
in  consideration  of  one  dollar  paid  to  the  guarantor  by  the  guarantee,  the 
receipt  of  which  is  therein  acknowledged,  it  is  not  an  unaccepted  proposal, 
requiring  notice  of  acceptance  to  bind  the  guarantor,  but  without  such 
notice  becomes  binding  on  delivery.  Where  a  guaranty  declares  that  the 
guarantor  thereby  guaranties  unto  the  guarantee,  unconditionally  at  all 
times,  anv  advances,  etc.,  to  a  third  person,  notice  of  demand  of  payment 
and  the  default  of  the  debtor  is  waived,  as  well  as  notice  of  the  amount  of 
the  advances,  when  made,  when  either  or  both  would  otherwise  be  required. 
But  a  failure  or  delay  in  giving  such  notices,  if  required,  is  no  defence  to  an 
action  upon  the  guaranty,  unless  where  loss  or  damage  has  thereby  aocroed 
to  the  guarantor,  and  then  only  to  the  extent  of  the  loss  or  damase  proved.  — 
Davis  et  al.  v.  Wells  et  al.,  U.  8.  Sup.  Ot.,  Morr.  Trans.,  vol.  8,  £^o.  1 ;  Cent. 
L.  Jn  December  9,  1881 ;  Rep.,  January  4, 1882. 

OuARDiAir.  —  Appotntment  of — JitriBdiction  of  appointing  eourt, — In  an 
action  brought  in  the  name  of  one  claiming  to  be  guariian  of  an  inaane  or 
incompetent  person,  to  recover  the  possession  of  the  property  of  such  perKm 
from  one  having  possession  thereof  by  the  permission  of  such  person,  the 
defendant  may  controvert  the  fact  of  the  plaintiff's  appointment  as  piar- 
dian,  and  if  it  be  shown  that  the  court  appointing  him  such  guardian  had 
no  jurisdiction  of  the  proceedings  in  which  such  appointment  was  made^ 
the  plaintiff  cannot  recover.  —  Koyston  o.  Wilson,  Sup.  Ct.  Wis.,  Wis.  Les. 
N.,  Januai7  12,  1882 ;  Appeal  of  John  Boyston,  N.  W.  Rep.,  January  7, 
1882. 


Habeas  Corpus.  —  Ptaetice  in  ju9iiee*$  and  recorder's  courU  —  CUv  _ 
dittanees.  —  Cities  incorporated  under  the  general  incorporation  law  of  this 
State  may  prosecute  parties  for  a  violation  of  their  penal  ordinances,  in  the 
nnme  of  the  city.  It  is  ooly  necessary  that  the  prosecutions  should  be  oon* 
ducted  in  the  name  of  the  state  where  the  prosecution  shall  be  for  a  viola- 
tion of  the  laws  of  the  State.  The  doctrine  is  well  settled  in  this  State*  that 
if  the  proceeding  under  which  a  person  is  held  in  custodv  and  restrained  of 
his  liberty  is  merely  voidable,  he  cannot  be  released  on  habeas  eorpu»f  nor 
can  the  writ  be  invoked  to  relieve  a  party  who  is  confined  on  account  of  his 
failure  to  pay  a  fine  imposed  against  him  before  a  Court  of  competent  juris- 
diction.— £z  parte  Boland  v.  The  State,  Ct  App.  Texas,  Texas  L.  J.»  De- 
cember 14,  1881. 

Highway.  —  See  Deed. 

HoMBSTSAD.  —  See  Equrrr. 

HusBAio)  AND  Wife.  —  See  Obimikal  Law;  Sales;  Title. 

Indictment.  —  See  Cbimikal  Law. 

Injunction.  —  See  Constitutional  Law;  Principal  and  Aosnt;  Raxlt 

ROADS. 

Instructions.  —  See  Criional  Law  ;  Deed. 

Insurance  Companies.  —  Winding  up  bueinees  —  Pouter  of  State  auditor — 
Ooneiitutumal  law.  —  The  statute  authorizing  the  State  auditor  to  suspend 
the  business  of  an  insurance  company  whenever  he  shall  be  of  opinion  that 
the  companv  is  insolvent  or  its  condition  would  render  the  fiirther  proeeeu- 
tion  of  Its  business  hazardous  to  the  insured,  is  constitutional.  The  fact 
that  the  mismanagement  of  the  company,  which  is  the  ground  of  complaint, 
WHS  the  act  of  the  secretary  alone,  presents  no  excuse ;  the  company  could 
act  only  through  its  officers,  and  should  be  held  responsible  for  the  acts  of 
the  secretary  and  their  result    The  method  of  procedure  prescribed  by  the 
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statute  is  applicable  to  all  insurance  companies,  and  hence  the  statute  is  not 
open  to  the  constitutional  objection  of  being  special  legislation.  —  Chicago 
Life  Ins.  Co.  v.  Needles,  Sup.  Ct  III.,  Ch.  I^g.  N.,  December  17,  1881. 

Iksxtbance  (Firs). — Policy  in  mutual  company  —  Statement  of  loss  by 
owner  —  Action,  —  When  the  by-laws  of  a  mutual  fire  insurance  company 
require  a  statement  of  loss  to  be  signed  and  verified  by  the  owner,  in  de- 
fault of  such  verified  statement  by  the  actual  owner  or  owners  the  cUim 
may  be  rejected  by  the  company,  and  no  recovery  can  be  had  therefor.  — 
Spooner  v.  Vermont  Mutual  Fire  Ins.  Co.,  Sup.  Ct.  Yt.,  Bep.,  December 
14,  1881 ;  Ins.  L.  J.,  October.  1881. 

Description  as  to  aituuiHon  of  property  —  Removal  of  property  without 

knowledge  of  insurer.  —  A  policy  of  insurance  against  fire  was  issued  on 
articles  of  furniture  described  as  "all  contained  in  house  No.  — ,  McMillen 
Street,  Providence,  B.  L"  The  insured,  without  the  knowledge  of  the  in- 
surer, removed  these  articles  to  a  house  in  another  street,  where  they  were 
consumed.  Held,  that  the  insured  could  recover  on  the  policy.  —  Lyons  o. 
Providence- Washington  Ins.  Co.,  Sup.  Ct.  R.  L,  Am.  L.  Rec,  December, 
1881. 

—  Contract  of  reinsurance — Express  condition — Insurance  policy  —  Incon" 
sistent  positions, — The  facts  stated  in  the  complaint  show  an  original  under- 
taking on  the  part  of  the  defendant —  a  contract  of  reinsurance  and  not  of 
guaranty.  A  party  cannot  occupy  inconsistent  grounds  or  positions.  One 
who  relies  upon  the  forfeiture  oi  a  contract  cannot  at  the  same  time  treat 
the  contract  as  an  existing  valid  one,  nor  call  upon  the  other  party  to  the 
contract  to  do  anvthtng  required  bv  it.  In  this  the  defendant,  in  its  corre- 
spondence with  tne  attorneys  of  the  plaintiff,  after  full  knowledge  of  the 
forfeiture  by  reason  of  additional  insurance,  saw  fit  to  call  for  additional 

? roofs  of  loss,  recognizing  by  this  act  the  continued  validity  of  the  policy, 
t  could  not,  after  the  plaintiff  had  gone  to  the  expense  and  trouble  of 
furnishing  these  proofs,  change  its  ground  and  claim  that  the  policy  was  no 
longer  in  force.  —  Cannon  v.  Home  Ins,  Co.,  Sup.  Ct  Wis.,  Wis.  Leg.  N.^ 
January  5, 1882;  N.  W.  Rep.,  January  7,  1882. 

Who  entitled  to  inauranes  money  destroyed  after  contract  of  sale,  but  be- 
fore completion  of  purchase,  —  After  the  date  of  a  contract  for  the  sale  of  a 
house,  and  before  completion  of  the  purchase,  the  house  was  damaged  by 
fire,  and  the  vendors  received  the  insurance  money  from  the  insurance  com- 
pany under  a  policy  existing  at  the  date  of  the  contract.  The  contract 
contained  no  reference  to  the  insurance.  In  an  action  by  the  purchasers 
'against  the  vendors :  held  (afilrming  judgment  below),  that  the  purchasers 
were  not  entitled  to  recover  the  moneys  m>m  the  vendors,  or  to  be  allowed 
to  have  the  amount  deducted  from  their  purchase-money,  or  have  the 
moneys  applied  in  reinstatement  of  the  premises.  — Ryan  o.  Preston,  44  L. 
T.  (n.  8.)  7b7,  Va.  L.  J.,  December,  1881. 

Iksuraxck  (Livk).  —  Non-payment  of  frremium  —  Forfeiture  —  Relief  in 
equity.  — In  contracts  of  life  insurance,  if  the  payment  of  premiums  on  the 
day  tney  fall  due  is  of  the  essence  of  the  contract,  so  is  the  stipulation  for 
the  release  of  the  company  from  liability  in  default  of  punctual  payment. 
No  compensation  can  be  made  a  life  insurance  company  for  the  general  want 
of  punctuality  among  its  patrons.  The  insurer  and  insured  boUi  take  risks, 
ana  the  insurance  company  has  the  same  claim  to  be  relieved  in  equity  from 
loss  resulting  from  risks  assumed  by  it,  as  the  insured  has  from  loss  conse- 
quent on  the  risks  assumed  by  him.  Neither  has  any  such  right  The  con- 
tract of  the  company  is  with  the  beneficiary,  and  she  not  being  incapacitated 
from  making  proper  paj^ment  of  the  premium,  cannot  be  relieved  in  equitv 
from  loss  occasioned  oy  its  non-payment  The  fact  that  she  had  no  knowl- 
edge of  the  existence  and  terms  of  the  policy  does  not  relieve  her  default. 
If  the  fact  be  true,  her  ignorance  resulted  fh>m  the  neglect  of  the  insured, 
who  in  respect  to  the  contract  of  insurance  was  her  agent — Klein  «.  New 
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York  Life  Ins.  Co.,  U.  S.  8up.  Ot,  Ch.  Leg.  N.,  November  20, 1881 ;  Bep., 
December  14,  1881 ;  Morr.  Trans.,  yoL  8,  JNo.  1 ;  West.  Ins.  Rev.,  Jmnuarr, 
1882 ;  Ina.  L.  J.,  December,  1881 ;  Alb.  L.  J.,  December  24,  1881 ;  Cent  L 
J.,  December  23,  1881. 

Foliey  payable  to  **  legal  represeniaiives" — By  wkom  colUeiabU,— A, 

policy  of  life  insurance,  payable  to  the  "legal  representatives"  of  the 
insured,  is  not  liable  for  tne  debts  of  the  assured,  but  is  collectable  by  his 
administrator,  to  be  by  him  distributed  according  to  law.  Where  an  insur- 
ance policy,  payable  to  the  legal  representatives  of  the  insured,  was  collected 
by  his  administratrix,  and  the  proceeds  by  her  converted  to  her  own  use  : 
?uld,  that  an  action  for  the  amount  of  such  policy  could  not  be  maintained 
by  the  administrator  de  boni$  rum  upon  the  bond  of  the  delinquent  adminis- 
tratrix, but  the  action  must  be  brought  by  those  who,  under  the  statute, 
were  enUtled  to  the  proceeds  of  such  policy.  —  Kelly,  Admr.,  v.  Mann,  Exr^ 
ei  al..  Sup.  Ct  Iowa,  West  Ins.  Bev.,  January,  1882;  Ins.  L.  J.,  Decem- 
ber. 1881. 

See  Mtttual  BmcFir  Absociatiok. 

Iksukavos  (Mabins).  ^  iVovmofw  of  policy  —  OauBe  of  action  —  Appear- 
ance—  H^aiver  of  defect  in  eervice  of  mtnunone —  Juriedneiion,  —  A  policy  of 
marine  insurance,  which  contained  a  stipulation  tiiat  tn  case  of  loss  or  mis- 
fortune the  insurer  would  contribute  ratably  to  expenses  incurred  by  the 
assured  or  their  agents  in  and  about  the  recovery  of  the  insured  cai|^,  was 
issued  by  a  corporation  of  the  State  of  Connecticut,  also  doing  business  in 
the  State  of  Ohio.  The  cargo  was  sunk  in  waters  of  the  State  of  Michigan, 
and  labor  was  expended  in  efforts  to  recover  it  Held,  that  the  brea<£  of 
such  stipulation  on  the  part  of  the  insurer  constitutes  a  cause  of  action 
against  Uie  company,  cognizable  by  the  courts  of  this  State.  After  the  filine 
of  a  petition  on  such  cause  of  action,  and  the  issuing  of  a^ummons,  which 
was  returned  served  on  the  defendant  bj  delivering  a  true  and  attested  copy 
on  an  agent  of  the  defendant,  the  derendant  fil^  a  motion  to  dismiss  the 
action  "for  the  reason  that  this  court  has  no  jurisdiction  of  the  ca^e,  it 
appearing  fh>m  the  petition  on  file  that  said  defendant  is  a  foreign  insurance 
company,  and  that  no  part  of  the  alleged  cause  of  action  arose  in  this  State." 
Hela,  that  the  filing  of  such  motion  was  a  voluntary  appearance  in  the 
action  and  a  waiver  of  any  defect  in  the  service  of  the  summons.  — Handy 
V.  MintL  Ins.  Co.,  Sup.  Ct  Ohio,  Ohio  L.  J.,  January  &,  1882. 

IVTCRKAL  RxvBKUE.  —  Free  list  —  Customs  dttUes  — Ad  valorem  tax.  — Under 
the  fifth  section  of  the  act  of  1872,  goods  placed  on  the  free  list  are  not 
liable  to  the  ten  per  centum  ad  valorem  tax  levied  on  eoods  imported  in  for> 
eign  ships  under  the  seventeenth  section  of  the  act  of  1864,  said  section  not 
having  oeen  excepted  from  the  repealing  clause  of  the  statute,  although 
other  sections  were  excepted  therefronu  —  Gnutier  o.  Arthur,  Collector, 
U.  S.  Sup.  Ct,  Wash.  L.  Rep.,  January  11,  1882. 

Intebysntiok.  —  Interest  necessary  to  entitle  one  to  intervene.  —The  interest 
which  entitles  a  party  to  intervene  in  an  action  pending  between  other  par- 
ties, under  the  Minnesota  General  Statutes  of  1878,  chap.  66,  sect  131,  must 
be  in  the  matter  in  litigation  in  the  suit  as  originally  brought  and  of  such  a 
direct  and  immediate  character  that  the  intervener  will  either  gain  or  lose 
by  the  direct  legal  operation  and  effect  of  the  judgment  thereon.  Plaintiff' 
brought  suit  to  recover  of  the  makers  of  certain  promissory  notes,  and  a  writ 
of  attachment  was  issued  thereon,  on  his  application,  by  virtue  of  which 
certain  personal  property  belonging  to  two  of  the  defendants  was  seized. 
Afterwards,  and  before  judgment  the  intervenors  filed  in  the  action  their 
joint  complaint  in  intervention,  setting  up  separate  claims  and  demands 
against  such  two  defendants  for  g^ods  sola  ana  delivered  to  them.  They 
alleged  that  the  notes  sued  on  by  the  plaintiff  were  without  consideration, 
and  were  given  in  pursuance  of  a  fraudulent  conspiracy  between  plaintiff 
and  defendants  to  cheat  and  defraud  their  creditors,  the  interveners,  and 


DIGEST   OF   RECENT  CASES.  939 

Intertsntion  —  Continued. 

that  the  plaintiff's  action  was  commenced,  and  the  writ  of  attachment  pro- 
cured, and  the  property  seized  thereunder,  in  furtherance  of  such  con- 
spiracy ;  that  the  delendants,  whose  property  was  so  attached,  had  no  other 
property  except  the  attached  property,  and  that  that  was  inadequate  to  pay 
their  just  debts  and  insufficient  to  pay  the  plaintiff's  demand ;  that  the  inter- 
veners had  each  commenced  actions  on  tbeir  several  demands  against  such 
defendants,  and  had  caused  writs  of  attachment  to  be  issued  in  their  several 
actions  and  to  be  executed  upon  the  same  property  attached  by  the  plain- 
tiff, their  attachments  being  subsequent  to  his  in  point  of  time;  and  praying 
that  the  plaintiff's  attachment  be  postponed  to  those  of  the  interveners. 
Held^  that  the  complaint  of  the  interveners  did  not  disclose  such  an  inter- 
est in  the  subject  matter  of  the  suit  as  to  entitle  them  to  intervene. —  Lewis  v. 
licwis,  Sup.  Ct  Minn.,  N.  W.  Bep.,  Decethber  10, 1881. 

Jui>OMKNT.  — Confe$ncn  ofi  htfeuiui  que  trust  to  moirtgagBe — Sheriff* b  saU 
under  prior  juagmeni — PrtoritytM  dUtribuiion  of  proeeede,  —  Where  a 
mortgage  is  given  to  secure  a  loan  made  by  the  mortgagee  to  the  cestuis 
que  trustentof  the  mertgageor,  and  subsequently  the  mortgageor  conveys  his 
interest  in  the  real  estate  mortgaged  to  his  cestuis  que  trustent  by  a  deed 
reciting  the  mortgaee  and  conveying  the  title  expressly  subject  to  the 
payment  thereof^  and  on  the  same  day  the  cestuis  que  trustent  confess  a 
judgment  to  the  mortgagee  expressed  to  be  for  the  amount  of  the  mortgage, 
whereupon  the  mortgagee  satisfies  the  mortgage :  held,  that  such  judgment, 
given  to  the  mortgagee,  is  to  be  deemed  a  purchase-money  incumbrance, 
and  is  therefore  entitled  to  share  vro  rata  in  a  distribution  of  the  proceeds 
of  the  real  estate  produced  by  a  sneriff 's  sale  under  a  prior  judgment,  with 
a  judgment  for  purchase-money  or  his  share  in  the  land  eiven  by  the  cestuis 
que  trustent  to  the  mortgageor,  and  entered  up  the  same  day  as  the  judgment 
of  the  mortgagee.  —  Cohen's  Appeal,  Sup.  Ct  Pa.,  W.  N.  C,  November  24^ 

. Execution — Appeal  —  Tort-feaeore. — Where  A*  and  B.  had  been  sued 

for  damages  occasioned  by  negligence,  and  judgment  recovered,  and  A. 
alone  appealed,  upon  which  appeal  the  judgment  was  reversed  as  to  him,  on 
the  ground  that  he  had  not  participated  in  the  injury  complained  of:  held, 
that  plaintiff  was  entitled  to  execution  against  B.  —  Kichols  v.  Dunphy,  Sup. 
Ct  Cal.,  Pac  Coast  L.  J.,  December  8, 1881. 

• Void  judgment  —  Juriedietion — Preeumption, —  If  the  uncontradicted  re- 
citals in  the  record  show  affirmatively  that  the  courtdid  not  have  jurisdiction 

^  over  the  subject-matter,  or  that  the  jurisdiction  over  the  person  did  not  at- 
tach, then  a  presumption  to  the  contrary  will  not  be  i^ulged.  Otherwise 
the  presumption  in  ravor  of  the  jurisdiction  of  the  court  will  prevail  in  every 
case,  and  the  mere  rendition  of  the  judgment  would,  of  itself^  "  impart  abso- 
lute verity."  And  to  determine  whether  the  record  shows,  affirmatively, 
that  there  has  been  proper  service,  the  whole  of  it  should  be  taken  together. 
The  established  rule  is  that  domestic  iudgments  of  courts  of  general  juris- 
diction cannot  be  attacked  collaterally. — ^Treadway  v,  Eastburne,  Sup.  Ct 
Texas,  Texas  L.  J.,  November  30,  1881. 

Error  in  entry  on  docket  —  Effect  of  auheequent  correction^ Duty  of 

claimant  to  fund  in  hands  of  auditor.  —  Where  a  judjg^ment  is  entered 
against  a  defendant  whose  name  is  by  a  clerical  mistake  misspelt  in  the  judg- 
ment docket,  and  said  error  is  subsequently  corrected,  judgment  creditors 
whose  liens  have  attached  subsequent  to  the  erroneous  entry  and  prior  to  its 
correction,  are  entitled  to  a  preference  thereto  on  the  distribution  of  the  pro- 
ceeds of  real  estate  of  the  defendant,  sold  under  a  judgment  antedating  all 
those  already  mentioned.  It  is  the  duty  of  every  claimant  on  a  fund  for  dis- 
tribution to  present  to  the  auditor,  and  through  him  to  the  court,  all  the  facts 
necessary  to  show  the  nature  of  his  interest,  and  if  he  fails  to  do  so  be  can- 
not complain  if  his  claim  is  disallowed. — Peck's  Appeal,  Sup.  Ct  Pa.,  W.  N. 
C,  December  15, 1881. 
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—^  Senior  and  iunior  judgments — Application  of  paymenis. — A  creditor  of 
a  bankrupt  held  a  judgment  a|i:aintt  the  bankrupt  and  one  H.,  upon  a  note 
signed  by  the  bankrupt  and  H.  as  aecurity,  which  judgment  was  concurrent 
with  other  judgments  against  H.  and  entitled  to  share  pro  rata.  He  also 
held  a  junior  judgment  against  H^  subject  to  paynaent  of  the  prior  judg- 
ments. By  compromise  between  the  judgment  creditors  of  H.  the  creditor 
of  the  bankrupt  received  $450  as  his  share  in  the  estate  of  H.,  which  sum  be 
applied  in  payment  of  his  junior  judgment.    Bekl,  error.    That  the  com- 

Sromise  was  effected  because  of  the  joint  judgment  against  the  bankrupt  and 
[.,  and  the  creditors  of  the  bankrupt  were  entitled  to  have  the  amount  cred- 
ited upon  his  claim  against  the  bankrupt's  estate. — Seay  o.  Wilson,  As- 
signee, U.  8.  Cir.  Ot  West  Dist  Mo.,  Gh.  Leg.  N.,  December  £4, 1881. 

See  Yxndor's  Lien. 

JuRiBDiCTioir. — See  Admihaltt;  E<)cnTT;  Fxdsral  Ck>UKTs;  Guardian; 
Inburancx  (Mariks). 

Jury. — See  Crdcivai.  Law. 

LiBXL.  —  Privileged  communication  —  Reporting  beggar  a»  impostor, — Where 
a  person  is  so  situated  that  it  becomes  right  in  the  interests  of  society  Uiat  he 
should  tell  to  a  third  party  certain  facts,  then  if  he  bona  fide  and  without 
malice  does  tell  them,  it  is  a  privileged  comnaunication.  —  Waller  o.  Locke, 
Eng.  High  Ct.  App.,  Cent  L.  J.,  December  2, 1881 ;  Alb.  L.  J.,  December 
10,  1881. 

LiKK.  —  See  Equitt  ;  FoRTRrnntx. 

Limitations.  —  Payment  by  principal  debtor  —  How  it  affeete  mtrety  aa  io 
statute,  —  A  payment  by  a  principal  debtor,  which  will  take  a  case  out  of  the 
Statute  of  Limitations  as  to  him,  will  have  the  same  effect  as  to  his  surety, 
who  is  present  for  the  purpose  of  seeing  that  the  payment  is  made  and  cred- 
ited, and  makes  no  statement  that  any  limitation  shall  be  placed  on  the  effect 
of  such  act  —  Glick,  Admr.,  «.  Crist»  Sup.  Ct.  Ohio,  Ohio  L.  J.,  December 
22,  1881. 

See  EviDSKOx ;  Statutory  Rxmkdy. 

Mandamus.  —  Liquor  license  —  Proceeding  to  compel  isstuince  of —  Discretion 
of  county  commissioners.  —  In  an  application  for  mandam.us  against  county 
commissioners  to  compel  the  issue  of  license  for  the  sale  of  intoxicating 
liquors,  thev  answered,  as  cause  of  refusal,  that  the  relator  *'had  sold  liquon 
to  minors,  bad  8<^  liquors  on  Sunday,  and  had  kept  a  disorderly  and  gam- 
blins^-house,  all  Inthin  twelve  months  before  the  hearing  of  said  cause." 
Held^  that  the  answer  constituted  a  complete  defence  to  the  action ;  that 
county  commissioners  have  a  discretion  as  to  whether  they  will  license  or 
not,  and  their  action  therein  cannot  be  controlled  by  mandaimus,  —  The 
State  ex  rel.  Ossenkop  v.  Commissioners  Case  County,  oup.  Ct.  Neb.,  N.  W. 
Bep.,  December  10,  1881. 

Powers  of  directors  of  school  to  enforce  rules  —  Mandamus  io  compel  ad" 

mission  of  pupil  unlawfully  excluded,  —  The  courts,  by  mandamue,  may 
compel  the  directors  of  a  school  to  admit  a  pupil  who  has  been  unlawfully 
excluded.  Where  a  board  of  school  directors  made  a  rule  that  any  pupil 
guilty  of  defacing  or  injuring  any  school  property,  should  be  required  to 
pay  all  damages ;  that  notice  thereof  should  oe  sent  to  the  parents  or  guar- 
dians of  the  pupil,  and  in  default  of  payment,  the  case  should  be  reported  to 
the  president  of  the  board;  and  that  pupils  thus  reported  should  not  after- 
wards be  allowed  to  attend  until  payment  of  damages  should  be  made,  or  the 
case  otherwise  adjusted :  Ae^<f,  that  the  directors  had  no  auf  hority  to  make  or 
enforce  such  a  rule,  and  that  such  pupil  could  not  lawfully  be  excluded  firom 
the  school  till  payment  was  made  lor  the  damage  thus  done.  —  Perkins,  by 
Next  Friend,  v.  Board  of  Directors,  etc,  Sup.  Ct.  Iowa,  Am.  L.  Beg.,  Decern- 
ber,  1881. 
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IffiLBKTiED  Woman. — See  YsHDOB-YBinDBX. 

Mabter  akd  Sxbvakt. — Mercantile  employee — Duty  of  ^  Ads  aaamai 
initreat  of  employer — IrmAncHon, — It  is  the  duty  of  aa  employee  to  aeyota 
his  entire  acts,  so  far  as  tney  may  affect  the  business  of  his  employer,  to  the 
interests  of  the  employer.  In  no  case  should  he  be  permitted  to  do  for  his 
own  benefit  that  which  would  have  the  effect  of  destroying  such  business. 
An  employee  of  a  firm,  whose  lease  was  about  to  expire,  obtained  a  lease  of 
the  premises  with  a  view  to  carry  on  the  same  business.  Held^  that  he 
should  be  enjoined  from  interfering  with  the  possession  of  the  employer.  — 
Qower  o.  Andrew,  Sup.  Ct.  OaL,  Rep.,  January  11, 1882;  Oh.  Leg.  r^.,  Janu- 
ary 7,  1882. 

Pereonal  imjiary — Riske  of  employmeni — Actionable  negligence — Cbn- 

iribuiory  negligence, —  While  it  may  be  conceded  as  a  s^neial  rule  that  a 
railroad  company  is  not  chargeable  with  the  liability  of  a  carrier  by  that 
mode  of  transit  Jcnown  as  hand-cars,  yet  in  this  case  the  complaint  shows 
that  such  mode  of  transit  was  authorized  by  the  company,  and  it  was  under 
obligation  to  take  reasonable  care  to  insure  plaintiff  ^s  safe  carriage  in  that 
manner.  This  was  its  le|^l  duty,  springing  irom  the  relation  of  master  and 
servant  The  risks  of  his  employment  assumed  by  the  plaintiff  were  those 
only  which  were  incident  to  the  detection  and  arrest  ot  criminals,  and  did 
not  include  the  risks  and  perils  of  this  mode  of  carriage.  This  court  cannot 
say  as  matter  of  law  that  it  was  not  negligence  for  the  company  to  leave  the 
plank^upon  its  road-bed  warped  and  elevated  as  alleged.  —  Pool  v.  Minne- 
apolis and  St  Paul  R.  Co.,  Sup.  Ot  Wis.,  Wis.  Leg.  N.,  January  6, 1882 ; 
N.  W.  Rep.,  January  7,  1882. 

Damagea  for  injury  —  Rieke  of  employment. --^  A  master  may  conduct 
his  business  as  he  chooses,  and  a  servant,  havine  full  knowledge  of  the  perils 
of  the  business  in  which  he  is  employed  as  the  same  is  conducted,  takes 
upon  himself  the  necessary  and  usual  risks  of  the  service.  It  is  immaterial 
in  such  case  that  the  business  might  have  been  conducted  in  a  safer  or  better 
mode,  or  that  it  is  customary  to  carry  on  like  business  in  a  safer  manner.  — 
Naylor  v.  Chicago  and  North- Western  K  Co.,  Sup.  Ot  Wis.,  Wis.  Leg.  N., 
January  6,  1882;  N.  W.  Rep.,  January  11,  1882. 

KxDiOAL  Pbactitiokkr.  —  To  protect  the  citizens  of  Ohio  from  empiricism, 
it  is  lawful  for  a  person  of  g(^d  moral  character  to  practice  medicine  and 
surgery  for  reward  or  compensation  who  has  been  engaged  in  the  continuous 
practice  for  ten  jears  or  more.  Such  ten  years  of  continuous  practice  ma^ 
embrace  time  since,  as  well  as  before,  the  taking  effect  of  said  act  It  is 
Immaterial  whether  the  services  rendered  during  such  period  of  practice  were 
gratuitous  or  not  —  Wert  v.  Clutter,  Sup.  Ct  Ohio,  Cin.  L.  Bui.,  December 
12,  1881. 

MiKXS  AHD  MiNiNO. — EvicHon  —  Ejectment —  Location  —  Preeumotion  oj 
title.  •— A  locator  in  actual  occupancy  of  public  mineral  lands  neea  not»  as 
a^nst  a  wrong-doer  who  has  evicted  him,  give  evidence  in  an  action  of 
ejectment  of  every  fact  necessary  to  a  valid  location;  he  may  recover  upon 
proof  of  undisturbed  possession,  lone  enjoyed,  which  has  ripened  into  title 
under  the  Statute  of  Limitations.  --Harris  v.  Eouator  Mining  and  Smelting 
Co.,  U.  S.  Dist  Ot  Col.,  Rep.,  December  7, 1881. 

lloBTOAOS.  —  Forecloeure  —  Joinder  of  Mortgagees.  —  Where  two  morteagea 
are  given  of  the  same  estate  at  the  same  time  to  two  persons  severally  to 
secure  several  obligations,  Uie  mortgagees  are  tenants  in  common.  Either 
may  enforce  his  mortgage  by  separate  suit,  and  both  may  join  in  one  suit 
A  second  mortgagee  may  maintain  a  writ  of  entry  to  toredose  against  a 
first  mortgagee  and  owner  of  the  equity  of  redemption.  And  a  sale  on  exe- 
cution of  part  only  of  the  lands  included  in  one  mortgage  passes  no  title. 
Cochran  o.  Qoodell,  Sup.  Jud.  Ot  Mass.,  Rep.,  DecemMr  14,  1881. 

— ^  Construction  of —  Power  of  receiver.  —  Under  the  rule  that  the  whole  of 
an  instrument  should  be  construed  together,  a  clause  of  a  mortgage  con- 
veying all  the  "  property  "  of  a  railroad,  the  word  "  property  "  being  f  ol- 
VOL.  VII.  NO.  o  6a 
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lowed  by  the  qualif jing  j>lirafle  "that  is  to  lay,"  aocomptnied  by  a  de- 
tailed description  of  speeilic  things,  such  as  enter  into  the  constructioD  of  a 
railroad :  held,  not  to  pass  county  bonds  preyioosly  wanted  to  the  road  to 
aid  in  its  construction.  A  receiver  has  no  power,  unless  authorised  by  the 
court  appointing  him,  to  contract  for  municipal  aid  in  order  to  cooiplete 
the  rauroad.  —  Smith,  Receiver,  v.  McCullou^h,  U.  S.  Sup.  Gt^  Morr. 
Trans.,  vol.  8,  No.  1,  Wash.  L.  Bep.,  December  21,  1881. 

•—'•^  Gondemnation  of  mortgaged  property  bg  cUv — BightM  of  mortgagu 
allowing  city  to  take  po»»e»9um.  — A  piece  of  land  under  morteage  is  con- 
demned by  a  city  for  a  street  A  voucher  for  the  amount  of  tne  mortgage 
is  ^ven  the  mortgageor,  and  by  him  assigned  to  the  mortgagee,  ana  the 
balance  of  the  assessment  paid  to  the  mortgageor.  Delay  occurring  in  the 
payment  of  part  of  the  amount,  the  mortgagee  allows  the  city  to  take  pos- 
session of  the  land  before  payment,  reserving  all  rights,  and  after  fiirther 
delay  forecloses  the  mortga^,  becominjg  the  purchaser,  and  then  brings  ac- 
tions of  ejectment  against  the  city,  which  fail :  held,  that .  such  forec&sure 
and  condemnation  proceedings  dia  not  extinguish  the  debt,  and  that  a  bill 
would  lie  aeainst  the  city  to  collect  it  —  Oity  of  Chicago  v,  Telbetts,  U.  S. 
Sup.  Ct,  Morr.  Trans.,  vol.  8,  No.  L 

Foreclosure  —  Title  under  sheriff* $  deed  —  Cfonetruetion  of  deed  with  am- 

biguoua  description  —  OonstrucHon  given  to  lease  —  Non^user.  —  A  person 
claimin?  title  as  purchaser  under  a  sheriff's  deed  on  a  foreclosure  sale,  gets 
only  sucn  right,  title,  and  interest  as  the  mortgageor  had  at  the  time  of  mak- 
ing the  mortgage.  A  deed  with  a  description  otlierwise  ambiguous  and  un- 
certain, should  DC  construed  with  reference  to  the  actual  rightml  state  of  ^e 
property  at  the  time  of  its  execution,  and  for  that  purpose,  extrinsic  evidence 
may  be  admitted  in  order  to  place  the  court  in  the  position  of  the  parties  at  the 
time  of  making  the  conveyance,  and  thus  enable  the  court  or  jury  to  in- 
telligently interpret  the  language  used.  Where  lease  is  made,  and  posses- 
sion and  occupancv  under  it  taEen,  and  held  at  the  time  of  the  execution  of 
such  mortgage  ana  since,  the  purchaser  at  foreclosure  sale  takes  subject  to 
the  rights  of  such  occupants,  especially  where  they  were  not  made  parties 
to  such  foreclosure.  Tne  execution  and  delivery  of  a  conveyance  or  leaae 
to  a  corporation  by  name  is  an  admission  of  the  corporate  existence  of  each 
-corporation,  and  estops  the  grantor  or  lessor  from  denying  the  same.  As 
there  is  no  evidence  of  non-user  or  mts-tiser,  the  trustees  are  entitled  to  the 
use  and  possession  until  forfeiture.  —  Whitney  «.  Robinson,  Sup.  Ct  Wis., 
Wis.  Leg.  N.,  December  8,  1881. 

Right  of  mortgageor  to  sell  timber  growing  on  the  mortgaged  premises  — 

Mortgagee  cannot  maintain  action  on  the  ease  against  vurchaser  of  the  tin^ 
ber  fir  cutting  it.  —  A  executed  a  mortgtfe  of  timoer  land  for  $5»000, 
which  was  duly  recorded.  A  few  days  before  the  mortgage  fell  due.  he 
sold  the  timber  growing  on  the  land  to  a  stranger,  who  cut  and  removed  it 
The  mortgage  was  subsequently  sued  out,  and  the  land  sold  at  sheriff's  sale 
for  $200.  In  an  action  qf  trespass  on  the  case  by  the  mortgagee  against 
the  purchaser  of  the  timber  for  waste :  held,  that  tne  court  below  properly 
directed  a  non-suit,  and  that  in  the  absence  of  allegations  of  fraud,  evidence 
of  the  insolvency  of  the  mortgageor  at  time  of  the  timber  sale  was  properiy 
excluded.  —  Augier,  Trustee,  v.  Agnew  et  al..  Sup.  Ct  Pa.,  W.  N.  C,  De- 
cember 8, 1881 ;  Ch.  Leg.  N.,  December  24,  1881. 

Priority  —  Release  of,  under  a  mistake  of  fact — RepresmUaiions  by  mart' 

gageor,  —  Where  a  first  mor^agee,  without  knowing  of  the  existence  of  a 
second  mortgage  covering  the  same  property,  and  relying  upon  the  good 
faith  of  the  mortgageor,  released  his  first  mortgage  and  took  another,  soose* 
quent  to  the  date  of  the  second  mortga^je,  for  tne  balance  of  the  debt  re- 
maining unpaid,  the  second  mortga^^ee  will  not  be  allowed  to  avail  himself 
of  the  apparent  advantage  thus  gained,  unless  he  has  placed  himself  in  a 
worse  condition  than  he  would  nave  been,  upon  the  nith  or  strength  of 
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MoBTOAGX — Continued, 

the  release  of  the  first  mortgage.  Where  the  mortgageor  makes  represen- 
tations in  regard  to  the  title,  the  mortgagee  may  rely  upon  such  representa- 
tions; and  i^  so  relying,  he  acts  under  a  mistake  of  nets,  he  will  be  relieyed 
of  the  consequence  or  such  mistake.  —  Farmers  and  Drovers'  Ins.  Oo.  v. 
German  Ins.  Go.,  Ot  App.  Ky.,  Ky.  L.  J.,  January,  1682. 

See  Ei^XTiTT. 

MoBTOAGX  (Ohattbl).  —  Given  to  delay  creditors  —  Question  for  jury.  — 
Under  secL  2320  of  the  Revised  Statutes  of  Wisconsin,  a  mortga^  of  per- 
sonal property  is  void  if  it  was  made  and  taken  by  the  parties  to  it,  with  in- 
tent to  hinder  and  delay  creditors  of  the  mortgageor,  even  though  an  honest 
debt  was  secured  bv  the  instrument  Defendant  was  entitled  to  have  the 
question,  whether  the  mortgage  was  void  as  to  attaching  creditors,  fairly  sub* 
mitted  to  the  Jury  upon  all  the  facts  bearing  upon  the  question.  —  David  v, 
Birchard,  Sup.  Cft  Wis.,  Wis.  Leg,  N.,  December  16,  1881 ;  N.  W.  Rep., 
December  10, 1881. 

KiTKXOiPAL  CoBPOEATiONB.  — See  Habxas  Oobfus. 

Mtttttal  Bbnstit  ABSOdATioir.  -<  Deeith  of  beneficiary  —  ^hts  of  insurer.  — 
G.  H.  R.  became  a  member  of  a  mutual  benefit  association,  and  a  certifi- 
cate of  membership  was  issued  to  him,  reciting  that  he  "  is  entitled  to  all  the 
rights  and  privile^  of  membership  in  the  Ajicient  Order  of  United  Work- 
men«  and  to  participate  in  the  beneficiary  fund  of  the  order  to  the  amount 
of  $i2,00(^  wnich  sum  shalU  at  his  death,  be  paid  to  his  wife,  Eva  K«  Rich- 
mond." Held^  that  because  of  the  riji^ht  in  the  member  "  to  hold,  dispose  of, 
and  fully  control  said  benefit  at  all  times,"  his  appointment  of  his  wife  to  re- 
ceive the  benefit  was  revocable,  and  until  it  was  revoked  she  had  only  an  ex- 
pectancy, dependent  on  his  will  and  pleasure,  which  terminated  when  she 
died  before  he  did,  and  did  not  pass  to  her  representative.  —  Richmond  v, 
Johnson,  Sup.  Ct.  Minn.,  N.  W.  Rep.,  December  10, 1881. 

Katiokal  Bahxs.  —  See  Banks  Azn)  Bankxks;  Taxation;  Ubust. 

NxQLiasvox.  —  Contributory. — Plaintiff  below  (Robinson),  in  the  course  of 
his  duties  as  city  engineer  of  Oil  Oity,  entered  a  sewer  with  a  lighted  lan- 
tern. Qas  from  a  broken  pipe  belonging  to  defendant  company  nad  pene- 
trated the  sewer.  An  explosion  took  place,  whereby  the  plaintiff  received 
injuries  of  a  serious  character.  Held,  if  plaintiff  knew  that  gas  was  escaping 
and  that  it  was  probable  it  would  And  its  way  into  the  sewer  in  sufficient 
quantities  to  produce  an  explosion,  he  ouffht  to  have  anticipated  the  result, 
and  not  entered  the  sewer  with  a  light  And  if  he  did  so  under  such  cir- 
cumstances, it  was  such  contributory  negligence  as  ousht  to  have  prevented 
his  recovery  in  this  action.  —  Oil  Oity  U-as  Co.  v.  Robinson,  Sup.  Ot.  Pa. ; 
Pittsb.  L.  J.,  November  80,  1881. 

'^'•^ Failure  to  ring  bell.  —  When  the  neglect  of  the  servants  of  the  railroad 
company  to  ring  the  bell  or  sound  the  whistle,  upon  approaching  a  highway, 
permits  the  traveller  to  drive  into  a  dangerous  position,  under  circumstances 
which  allow  him  no  time  for  refiection,  and  he,  acting  on  the  spur  of  the  oc- 
casion, in  his  efforts  to  avoid  danger,  makes  a  mistake  and  is  injured,  such 
error  in  judgment  is  not  contributory  negligence.  —  Chicago  and  North- 
western R.  Co. «.  Miller,  Sup.  Gt  Mich.,  Oh.  Leg.  N.,  December  8,  1881; 
Rep.,  November  28,  1881. 

"—^Railroads  —  Nwligencs — Speed  of  train  —  Evidence.  —  In  an  action 
a^^ainst  a  railroad  mr  injuries  caused  by  running  its  train,  the  gist  of  the  ac- 
tion is  the  negligence  of  the  company,  and  the  motives  of  the  deceased  in 
beinff  upon  the  track  are  wholly  immaterial,  it  beine  sufficient  that  he  was 
lawmlly  there.  Hence  all  that  is  alleged  in  the  declaration  as  to  why  the 
deceased  was  upon  the  track,  might  have  been  stricken  out  without  affect- 
ing the  aufficiency  of  the  declaration,  and  an  objection  that  the  evidence 
upon  this  point  does  not  corre^ond  with  the  declaration,  Is  not  well  taken. 
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NsoLiosKCX  —  Continued. 

Negligence  is  not  a  legal  question,  but  is  one  of  fact,  and  must  be  proved 
like  any  other  &ct;  and  the  deflnition  of  neglieenoe  being  given  to  the  Jury, 
they  must  determine  whether  such  facts  have  been  proved  as  bring  the  case 
within  the  general  rule.  —  Pennsylvania  R.  Co.  v.  Conlan,  Sup.  OU  IIL,  Ch. 
Leg.  N.^  December  17, 1881. 


When  aehool  district  not  liable  for  nMligence  of  eaniraetor'^, 

and  agent — Independent  employment — &aiue  of  sekool  dietriet  aa  a  giuaei 
eorporationf  conatdered, — A  contractor  employed  by  a  school  district  to 
maKe  some  repairs  in  a  school-building,  began  the  work  before  the  time 
stipulated  in  tne  contract,  and  while  the  school  was  filled  with  children ;  in 
conseauence  of  so  beginning  the  work  and  its  careless  execution,  the  build- 
ing fell,  severely  injuring  tne  plaintiff,  one  of  the  scholars.  The  school 
board  had  also  contracted  with  an  architect  to  superintend  the  work ;  and 
there  was  evidence  that  the  work  was  begun  with  the  architect's  consent; 
and  also,  that  certain  individual  members  of  the  board  knew  that  the  work 
was  going  on,  and  did  not  interfere  to  stop  it  In  an  action  by  the  iniured 
scholar  against  the  school  district :  held,  the  school  district  was  not  liable.  — 
School  District  City  of  Erie  v.  Fuess,  Sup.  Ct.  Fa.,  W.  N.  C,  January  12, 
1882. 

Confliet  of  evidence  —  Negligence  at  railroad  eroaeing  —  InstrueUon,  — 

The  Supreme  Court  will  not  review  the  evidence  when  there  is  a  substantial 
conflict  therein.  Where  witnesses  swear  that  they  heard  the  rin^n^  of  the 
engine  bell,  and  others  swear  that  they  were  in  a  position  to  hear  it,  if  it  had 
rung,  and  that  they  did  not  hear  it,  there  is  sufficient  conflict  in  the  evidence 
to  be  left  to  the  Jury.  The  following  instruction  sustained:  "The  jury  are 
instructed  that  it  is  as  much  the  dutj  of  a  railroad  en^neer  to  exercise  pru- 
dence and  caution  in  running  his  tram,  so  as  to  avoid  injury  to  {>erson8  croes- 
injg  a  track,  as  it  is  the  duty  of  such  persons  to  avoid  contact  with  the  train. 
Therefore,  if  they  believe  fh>m  the  evidence  that  the  exinneer  who  was 
driving  the  express  train  on  the  morning  of  June  12, 1877,  had  an  oppor- 
tunity to  see  Buntine's  team  on  the  main  track,  and  could  have  stopped  his 
train  with  safety  to  the  same,  and  to  the  passengers  and  railroad  employees 
on  same,  in  his  then  situation,  and  could  pru^ntly  have  avoided  collision 
with  the  team,  his  failure  so  to  stop  amounts  to  negligence,  and  renders  the 
defendant  liable  for  damages,  and  such  liability  attaches  even  though  the 
plaintiffs  contributed  to  the  injury  by  their  own  carelessness  or  ne^igence.— 
Bunting  v.  Central  Pacific  K.  Oa,  Harrison  v.  Same,  Sup.  Ct.  f^er.,  Pac 
Coast  £.  J..  December  24. 1881. 

Railroads  —  Contributory    negligence — Qiuestion  of  law — Question  of 

facU  —  Where  a  person  voluntarily  eoes  upon  a  railroad  track  where  the 
view  of  the  track  is  unobstructed,  ana  fails  to  look  or  listen  for  danger,  he  is 
not  entitled,  as  matter  of  law,  to  recover,  unless  the  persons  in  chai|re  of  Uie 
train  see  his  danger  in  time  to  avert  it  Where  the  view  of  the  ra&road,  as 
the  crossing  is  approached  from  the  highway,  is  obstructed  bv  any  meaoa  so 
as  to  render  it  impossible  or  difficult  to  learn  of  the  approacn  of  a  train,  or 
there  are  circumstances  calculated  to  deceive  or  throw  a  person  off  hia  ipiard, 
the  question  of  negligence  is  one  of  fact  for  the  Jury.  —  Lavereos  «.  Chicago, 
Bock  Island,  and  Pacific  R  Co.,  Sup.  Ct  Iowa,  Rep.,  January  11, 1882. 

See  Railroads. 

Notice.  —  See  Convxbsiok  ;  Wills. 

NuiSANCX.  —  Slaughter-house  —  Burden  of  proof.  —  A  slau^^hter-houae  in  a 
city  or  town  is  not  a  nuisance  per  se,  but  otiiy  prima  facu  such;  and  con- 
sequently the  burden  of  proof  is  Upon  those  who  engage  in  the  business, 
when  complaint  is  made,  to  show  that  it  is  not  a  nuisance;  that  it  does  not 
produce  wnat  is  offensive  to  the  senses,  and  what  renders  the  enjoyment  of 
life  and  property  in  the  neighborhood  uncomfortable.  —  Prener  v.  Pendle- 
ton, Sup.  Ct  Ya.,  Va.  L.  J.,  November  1, 1881;  Rep.,  January  11,  1882. 
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Pabtus.  —  See  Equity. 

PabtkIbbship. — Estate  of  deeeaaed  partntr  —  Liability. —  Where  articles  of 
co-partnership  provide  that  the  death  of  one  of  the  partners  shall  not  termi- 
nate the  partnership,  but  that  the  same  shall  continue,  the  executor  of  such 
partner  to  act  for  him  in  case  of  such  death,  and  the  continuance  of  the 
business  of  the  firm,  the  general  estate  of  the  deceased  partner  is  bound  by 
the  obligations  of  the  partnership  contracted  in  the  proper  conduct  of  the 
business. — Blodgett  o.  American  National  Bank,  Conn.  Sup.  Ct.  of  Errors, 
Kep.,  December  7, 1881 ;  Oh.  Ijq^,  N.,  December  17,  1881. 

— -  Real  estate  vurehascd  with  parinerahip  Junds  in  name  of  individual  part 
ner — IHtU  of  surviving  partner. — Real  estate  purchased  with  partnership 
fUnds  for  partnership  purposes,  though  the  title  be  taken  in  the  individual 
name  of  one  or  both  partners,  is  in  equity  treated  as  personal  property,  so  far 
as  is  necessary  to  pay  the  debts  of  the  i)artnership  and  to  adjust  the  equities 
of  the  co-partners.  For  this  purpose,  in  case  of  the  death  of  one  of  the 
partners,  tne  survivor  can  sell  real  estate  so  situated ;  and,  though  he  cannot 
convey  the  legal  titlei  which  passed  to  the  heir  or  devisee  of  the  deceased  part- 
ner, his  sale  invests  Uie  purchaser  with  the  equitable  ownership  of  the  real 
estate,  and  the  right  to  compel  a  conveyance  of  the  title  from  the  heir  or 
devisee  in  a  court  of  equity. —  Shanks,  Bzr.,  v,  JUein,  U.  S.  Sup.  Ct,  Wash. 
I4.  Bep.,  November  Itf,  1881;  Oh.  Leg.  N.,  December  8,  1881;  Rep.,  No- 
vember 28^  1881 ;  Morr.  Trans.,  voL  8,  No.  1 ;  Alb.  L.  J.,  Noyember  26, 
1881. 

Sale  of  interests  in — A  surety  of  debt —  Extension  of  time  of  payment  — 

Negotiability  of  order, — When  one  partner  sells  out  his  interest  to  his  co- 

Sartner  in  consideration  in  part,  that  the  remaining  partner  shall  pay  all  the 
ebts  of  the  concern,  with  the  knowledge  of  the  creditor,  the  outgoini^  part- 
ner, as  to  such  creditor,  remains  a  mere  surety  for  the  debt  The  taking  by 
the  creditor  of  an  order  payable  only  when  there  should  be  funds  in  the 
hands  of  the  drawee,  coming  from  an  uncertain  source,  does  not  in  itself 
extend  the  time  of  payment  of  the  debt,  so  as  to  release  such  surety.  Such 
an  order  is  not  negotiable,  because  conditional  and  not  payable  absolutely, 
and  there  is,  theretore,  no  presumption  that  it  was  taken  inpayment  of  the 
original  debt —  Brill  v.  Hoile  (impleaded,  etc).  Sup.  Ct  Wis.,  Wis.  Leg. 
N.,  January  12,  1882. 

Patjotts. —  Estoppel  —  Suggestion  a»  to  invention,  —  Held,  that  A.,  in  allowinj^ 
her  husband  to  deal  with  B.  and  C^  as  the  original  and  first  inventor  of  this 
device,  has  so  far  admitted  him  to  be  the  original  inventor,  as  to  be  estopped 
from  now  claiming  otherwise,  and  especially  claiming  that  she  and  not  ner 
husband  was  the  inventor.  The  husband  was  experimenting  with  a  view  of 
making  a  feather  duster ;  his  wife  made  a  yaluable  suggestion  in  the  progress 
of  the  experimenting,  upon  which  he  acted ;  and  a  duster  was  procmced 
which  was  a  success :  heldf  that  the  suggestion  did  not  make  the  wife  the 
inventor.--  National  Feather  Duster  Co.  v.  Hibbard,  U.  S.  Dist  Ct  North. 
Dist  HI.,  Oh.  Leg.  N.,  December  17,  1881 ;  Fed.  Bep.,  January  8,  1882. 

— —  Reissues —  New  matter — What  eonstiiutes  infringement,  —  The  extensive 
division  and  enlan^ment  of  claims,  while  it  tends  to  confusion  and  liti^- 
tion,  and  is  therefore  reprehensible,  yet  affords  no  leeal  ground  of  objection 
to  the  reissues,  unless  **  new  matter  "  has  been  introduced.  Nothing,  how- 
ever plainly  embraced  in  the  specifications,  model,  or  drawings,  is  regarded 
by  the  courts  as  new  matter.  A  machine  is  infringed  whenever  another  em- 
ploys substantially  the  same  combination,  in  plan  and  elements,  which  oper- 
ates in  the  same  manner,  and  produces  substantially  the  same  results.  It  is 
the  peculiar  combination  which  one  has  effected  that  another  shall  not  copy. 
It  is,  however,  the  substance  and  not  the  form  of  the  combination  that  is  lo 
be  regarded.  —  Dedrick  v.  Cassell  et  al.,  U.  S.  Cir.  Ct  JSast  Dist  Pa.,  Int 
Bey.  Bee.,  December  19, 1881. 

— —  Applieaiion  of  old  process.  —  An  old  prooess  applied  to  a  new  use  is  not 
patentable.    The  process  of  compression  having  been  used  for  some  years 
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Patents  —  Oontinued. 

prior  to  the  date  of  Olmsted's  patent,  in  the  manufacture  of  telegraph  wire 
previouslv  covered  with  cloth  and  then  coated  with  bitumen  or  fatty  tub- 
stances,  there  is  no  lon^r  patentability  in  compressing  the  paraffine  coTsr- 
ing  of  a  wire  coated  with  fibrous  material. —  Western  Electric  Msuu  Co.  v. 
Ansonia  Brass  and  Copper  Co.,  U.  S.  Oir.  Ot.  Dist  Conn.,  Ch.  I^eg.  N., 
December  81, 1881. 

Plxdqxob  and  Pledges. —  See  Cobpobatioiis. 

Pbacticx. —  Damagea  —  New  trial  —  Verdict — Remiititiff  parL^—  Alter  ver- 
dict for  $2,600  in  an  action  for  dama^,  upon  defendanrs  motion  for  new 
trial,  the  court,  being  of  opinion  that  the  sum  awarded  was  too  high,  entered 
an  order  to  the  effect  that  if  plaintiff  should,  within  twenty  days,  remit  sll 
over  $1,500  and  consent  to  a  modification  of  the  judgment,  the  motion 
should  be  denied,  otherwise  a  new  trial  should  be  granted.  Plaintiff  de- 
clined to  consent  to  the  modification,  and  appealed.  Held^  the  practioe 
adopted  by  the  court  was  proper. —  QreAw;  v.  San  Francisco  and  Northern 
Pacific  R.  Co.,  Sup.  CL  Caf.,  rac  Coast  IT  J.,  December  10, 1881. 

Reply  —  New  matter — Former  judgment — Eatopnel.  —  Plaintilf  may,  in 

reply  to  new  matter  set  up  in  the  answer  by  wajr  of  aefenoe,  allege  any  new 
matter  not  inconsistent  with  the  petition  which  in  law  oonstitntes  an  answer 
to  the  new  matter  relied  on  by  the  defendant  If  plaintiff  relies  on  a  ncord 
of  a  former  adjudication  of  the  same  matter  set  up  in  an  answer,  as  an  estop- 
pel, he  should  plead  such  former  judgment.  It  is  not  admissible  in  evidence 
under  a  general  or  special  denial  of  the  new  matter  contained  in  the  answer.  — 
Fanning  v,  Hibemia  Ins.  Co.,  Sup.  Ct  Ohio,  Cin.  L.  Bui.,  December  19, 
1881. 

BUI  of  review  -^  Avermente  in  —  Discretion  of  court,  —  The  rules  tiiat 

"no  bill  of  review  shall  be  admitted  unless  the  decree  sought  to  be  review«d 
is  first  satisfied,*'  and  that  "no  bill  of  review  be  entertained  unless  the  party 
preferring  it  gives  security  to  satisfy  costs  and  all  damages  for  delay,  ix  on- 
successful,"  are  mere  rules  of  procedure,  restingin  the  sound  discretion  of 
the  court,  and  not  jurisdictional  requirements.  Whatever  may  be  the  rale 
in  relation  to  bills  of  review  for  newly  discovered  matter,  it  is  not  neoevary, 
in  the  case  of  bills  of  review  for  the  purpose  of  correcting  errors  on  the  face 
of  the  decree,  to  aver  a  special  license  to  file  such  a  bilL  Where  the  party 
filing  the  bill  of  review  proves  his  utter  inability,  from  poverty,  want  of 
assets,  or  otherwise,  to  perform  the  decree,  the  court  may  excuse  him  ftx>m 
its  performance. — Davis  v,  Speiden,  U.  S.  Sup.  Ct.,  Morr.  Trans.,  vol.  S, 
No.  1;  Alb.  L.  J.,  December  8,  1881;  Ch.  Leg.  N.,  December  10,  1881; 
Cent  L.  J.,  December  2,  1881. 

Chancery  practice  —  Waiver  of  demurrer  by  neaUct  to  hawe  it  called 

up  —  TVuat  created  by  wrongful  act,  —  It  is  the  auty  of  a  dafendant,  if 
he  relies  on  a  demurrer  to  a  supplemental  bill  in  chancery,  to  cidl  up  the 
same,  and  have  it  passed  upon  before  a  hearing  and  final  decree ;  and  if  he 
does  not  call  up  the  same  in  proper  time,  he  will  be  deemed  to  have  waived 
the  demurrer  bv  allowing  tne  cause  to  be  heard  without  a  decision  upon  it 
A  person  who  obtains  a  deed  for  real  estate  from  an  insane  person  wrongs 
fUliv,  will  in  equity  be  treated  as  his  trustee,  and  will  be  required  to  account 
to  him  or  his  legal  representatives  for  anv  breach  of  the  trust — Long  p. 
Fox,  Sup.  Ct  111.,  Leg.  Adv.,  December  18,  "1881. 

Pbikcipal  and  Agent.  —  Injunction,  —  An  agent  should  not,  any  more  than 
a  trustee,  adopt  a  course  that  will  operate  as  an  inducement  to  postpone  the 
principal's  interest  to  his  own.  An  agent  or  sub-agent  who  uses  tne  infor- 
mation he  has  obtained  in  the  course  of  his  agency  as  a  means  of  buying  for 
himself,  will  be  compelled  to  convey  to  the  principal.  Aooordingfy,  aeM, 
that  defendant  was  not  entitled  to  the  benefit  of  a  lease  oblainea  while  in 
the  employ  of  plaintiffs,  of  premises  upon  which  plaintiffs  were  transacting 
the  business  about  which  defendant  was  employed ;  that  he  was,  by  virtue 
of  his  employment,  charged  with  the  duty  of  furthering  their  interests,  and 
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with  the  dutT  of  not  using  the  infonnation  obtained  by  him  ai  their 
employee  to  tneir  detriment;  and  that  injunction  was  the  proper  remedy.  — 
Gk>wer  v.  Andrew,  Sup.  Ot  Gal.,  Pac.  Coast  L.  J.,  Decemoer  10, 1881. 

Unducloaed  prineijoal  —  Set^oj/f —  Evidmee,  — ^Where  a  person  deals  bona 

fide  with  an  aeent,  as  owner,  without  knowledge  of  his  aeency,  he  may  set 
off  any  claim  be  may  have  against  the  a^nt  in  answer  to  the  oemand  of  the 
principal.  Where,  m  direct  examination,  the  defendant  was  asked  *'to 
state  what  knowledge  he  had  that  the  firm  with  whom  he  was  dealing  were 
dealing  in  tiieir  sales  of  coal  as  principals  or  agents,"  the  answer  was 
exclu&d  on  the  ground  that  he  could  not  state  his  knowledge  of  the  agency, 
but  must  show  laots  from  which  the  iury  were  to  infer  tne  facts  of  such 
knowledge.  Held,  erroneous.  Isolated  letten  and  postal  cards  containing 
admissions  by  a  party  may  be  admissible  in  evidence  against  him,  although 
they  are  in  reply  to  others  which  are  not  produced  in  evidence. — Frame 
o.  William  Penn  Goal  Go.,  Sup.  Gt.  Pa.,  Am.  L.  Bee,  December,  1881. 

Authority  of  agent  a  question  for  jury.  —  Where  the  authority  of  an  agent 

to  rescind  a  contract  made  by  his  principal  is  a  disputed /sc^,  the  question  is 
for  the  jury,  and  not  for  the  court,  to  dfetermine.  In  an  action  by  a  vendor 
against  his  vendee  to  recover  damage  because  of  the  refusal  of  the  latter  to 
receive  the  goods  sold,  the  proper  measure  of  damage  is  the  difference 
between  the  price  agreed  to  oe  paid  and  the  cost  of  the  article  to  the  ven- 
dor. — Allegheny  Valley  B.  Co.  o.  Steele,  Sup.  Gt  Pa.,  Pittsb.  L.  J.,  Decem- 
ber 14^  188f. 

See  Factors;  Salxs;  Usubt. 

P&nrciPAL-SuRBTT.  —  See  Limitatioks. 

Quo  Warbakto.  —  Mayor  of  city  — Might  of  private  citizens  to  question  Ms 
election  —  Oath  of  office.  —  The  mayor  of  a  city  is  a  public  officer,  elected 
by  the  people  of  the  city  over  whicn  he  presides,  and  is  not  to  be  regarded 
merely  as  the  officer  of  a  private  corporation.  A  writ  of  quo  warranto  will 
not  issue  against  a  mayor  at  the  instance  of  disch^j^  policemen.  The 
right  of  a  private  relator  to  question  the  election  of  officers  or  the  admission 
of  a  corporate  officer  is  restricted,  even  in  the  case  of  private  corporations, 
to  those  instances  in  which  individual  riglfts  are  touched.  Mayors  of  cities 
are  not  required  to  take  the  oath  of  office  prescribed  by  the  Constitution  for 
State  and  other  officers,  they  not  bein^  named  therein. — The  Common- 
wealth, ex  rel.  Butterfleld  et  al.,  v.  McGarter,  Sup.  Gt.  Pa.,  Pittsb.  L.  J., 
January  4, 1882. 

Officer  ^'Employee —  University  professof  —  Corporate  offices.  —  A  pro- 
fessor in  a  university,  by  the  charter  of  which  the  trustees  are  declared  a 
body  corporate  with  power  to  create  chairs  of  instruction,  to  elect  profes- 
sors, and  remove  them  for  misconduct,  is  not  an  officer,  but  a  mere  em- 
ployee, so  that  if  removed  by  the  trustees  without  a  hearing,  he  is  not 
entitled  to  the  remedy  of  a  quo  warranto.  The  fact  that  by  the  charter  the 
power  of  conferring  degrees  is  vested  in  the  faculty  of  the  university  does 
not  convert  the  professorships  into  corporate  offices.  Corporate  officers  are 
such  only  as  are  required  by  the  charter  of  the  corporation.  —  Phillips  v. 
The  Commonwealth,  ex  rel.  James,  Sup.  Ct.  Pa.,  Bep.,  December  7, 1881. 

Bailboabs.  — Right  to  lease  road — Liability  of  lessee,  —  A  railroad  corpora- 
tion cannot  escape  the  performance  of  any  duty  or  obligation  imposed  oy  its 
charter  or  the  general  laws  of  the  State  by  leasing  its  road,  without  the  con- 
sent of  the  State.  So,  where  a  railroad  corporation,  without  such  consent, 
leased  its  road  to  another  railroad  corporation,  which  entered  upon  and  con- 
trolled and  managed  the  road :  held,  that  the  former  corporation  is  liable 
for  injuries  to  persons  caused  by  negligent  defects  in  its  track  at  a  highwav 
crossing.— Freeman  v.  Minneapolis  and  St  Louis  B.  Co.,  Sup.  Ct  Minn.,  N. 
W.  Bep.,  December  10,  1881. 

Negligence — Danger  signals  —  Obstructed  view  at  crossing  —  Excessive 

speed ^^  Care  in  crossing  track;  —  Although  there  was  no  statutory  obliga- 
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tion  afK>n  defendant  to  rins  a  bell  on  approaching  a  private  eroenng,  the 
jury  might  find  it  was  negligence  to  omit  this  when  rtmning  rapidly,  the 
view  of  the  train  being  obstructed  by  cars  upon  a  side-track  so  as  to  render 
the  crossing  peculiarly  hazardous.  The  defendant  has  ordinarily  a  ri^t  to 
maintain  such  a  rate  of  speed  as  it  might  think  proper,  but  under  the  dr- 
cumstanoes  negligence  might  be  predicated  upon  excessive  speed.  It  is  in- 
cumbent upon  one,  before  attempting  to  cross  the  track,  to  use  all  his 
faculties  to  ascertain  whether  or  not  he  can  do  so  safely,  and  he  is  held  to 
such  care  and  prudence  as  an  intelligent  and  careful  man  would  exercise.  — 
Thomas*  Admrx.,  o.  Delaware,  Lackawanna,  and  Western  B.  Co.,  U.  S.  dr. 
Ct  North.  DUt  N.  Y.,  Bep.,  December  14, 188L 

Rij^hi  of  way  —  OompenBoiion  —  Title  —  Damagea  —  Ejectmmt,  —  A 

railroad  corporation  mav  obtain  a  right  of  way  over  land,  but  until  just  com- 
pensation is  made  the  title  of  the  owner  is  not  divested.  Althous^h  an  owner 
of  land  mxy  have  submitted  to  the  buildine  of  the  road  over  bis  land,  he 
does  not  waive  his  right  to  damages,  without  his  consent*  expressed  or  dearly 
implied.  Where  land  is  taken  for  railroad  purposes,  and  comp|ensation 
is  not  made  to  the  owner  or  waived  by  him,  he  may  maintain  ejectment 
against  the  company.  —  New  Orleana  and  Selma  B.  Co.  v.  Jones,  Sup.  Ct 
Ala.,  Bep.,  November  28,  1881. 

—  Board  of  direetcra  —  Power  to  make  eontracts,  —  The  board  of  directors 
of  a  railroad  company,  who  are  authorized  by  the  act  of  incorporatloo  to 
construct,  maintain,  and  operate  a  railroad,  and  are  empowered  to  make 
contracts  and  "to  do  all  acts  needfiil  to  carry  into  effect  the  objects  for 
which  it  was  created,'' mav  make  contracts  for  transportation  for  a  fixed 
future  period.  —  Cleveland  and  Mahoning  B.  Co.  v.  Himrod  Furnace  Co., 
Bup.  Ct.  Ohio,  Ohio  L.  J.,  November  24, 1881 ;  Cin.  L.  BuL,  December  21, 
1881. 

^—  Lease  of  road — JHscreHon  of  directors  to  modify  rent  —  Injunction,  — 
Where  two  railway  corporations  have  leased  their  property  to  a  third  com- 
pany at  a  certain  rental,  the  directors  of  the  three  companies  may  after- 
waras  modify  the  lease  without  the  authority  of  the  stockholders^  reducing 
the  amount  to  be  paid  by  the  lessee,  and  an  injunction  will  not  beeranted  at 
the  suit  of  stockholders  to  prevent  such  modification.  —  Flagg  v.  Manhattan 
B.  Co.,  U.  S.  Cir,  Ct  South.  Dist  N.  Y.,  Bep.,  January  11, 1882. 

-^—Land  dametges  —  Guurge  to  jury  —  Direct  injury  —  Evidence, — Dam- 
ages to  be  assessed  for  ris^ht  of  way  are  those  only  which  the  owner  will  rea- 
sonabl V  suffer ;  no  speculative  injuries  can  be  considered ;  no  idlowanoe  will 
be  made  for  possible  negligence ;  and  the  jury  should  be  carefully  instructed 
in  the  rules  which  must  be  followed  to  determine  the  amount  to  be  given. 
The  opinions  of  witnesses  as  to  the  value  of  land  subject  to  the  location  of  a 
railroad  over  it  are  not  admissible.  — Fremont,  £.  and  M.  V.  B.  Co.  v. 
Whalen,  Sup.  Ct  Neb.,  Bep.,  January  11,  1882. 

SeeDAMAOxs;  Mastxb  and  Ssbtakt;  NsouoxirGE. 

Bbcxivxb.  —  See  Mobtoaob. 

BxMOVAL  OF  Caubxs.  —  CorporaHon  created  by  one  State  operating  m  an- 
other—  Refusal  of  State  court  to  remove  —  Bights  of  parties,  — Plaintiff  in 
error  is  a  corporation  existing  byvirtue  of  the  laws  of  Maryland,  and  operat- 
ing certain  lines  of  railroads  in  Virginia,  by  virtue  of  a  lease  from  the  Vir- 
ginia corporations.  Held^  notwithstanding  a  statute  of  Viiginia  which 
provided  that  corporations  occupying  and  using  property  in  Virginia,  under 
a  lease,  should  be  suable  in  the  courts  of  the  latter  State ;  that  the  plaintiff  in 
error  was  a  citizen  of  Marvland  and  entitled  to  have  the  cause  removed  into 
the  Federal  courts.  If  a  State  court  wrongfully  refuses  to  five  up  its  juris- 
diction on  petition  for  removal,  and  forces  a  party  to  triidf  ne  loses  none  of 
his  rights  by  remaining  and  contesting  the  case  on  its  merits.  The  right  to 
removal  is  derived  from  a  law  of  the  United  States,  and  whether  a  case  is 
made  from  removal  is  a  Federal  question.  —  Baltimore  and  Ohio  B.  Co.  v. 
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KoontB,  Admr.,  Same  v.  FuakhouMr,  Admr.,  U.  8.  Sap.  Ot.»  Oh.  Leg.  N. ; 
December  8,  1881;  Md.  L.  Sep.,  November  26,  1881;  Morr.  Trans.,  vol.  8, 
JNa  1 ;  Alb.  L.  J.,  December  17,  1881 ;  Va.  L.  J.,  December,  1881. 

— Separate  eontnneny  — Notice  to  attorney — Bond — Voluntary  avpearanee 
in  State  court.  —  Wbere  an  action  \b  brought  against  trustees  for  violation  of 
an  agreement,  and  for  wrongfully  retaining  moneys,  altbouj^h  other  penons 
are  joined  who  may  be  proper  parties  to  the  suit^  there  is  a  controversy 
between  the  plaintiff  and  the  trustees,  and  they,  being  citizens  of  different 
States,  the  case  is  a  proper  one  for  removal  to  the  Federal  court  No  notice 
to  the  attorney  of  the  adverse  party  of  the  proceedinn  for  removal  in  the 
State  court  is  necessary  under  the  act  of  1876.  The  bond  for  removal  need 
not  be  executed  by  the  petitioner.  A  party  does  not  waive  his  ri|^ht  of 
removal  by  voluntarily  appearing  in  tne  State  court,  obtaining  time  to 
answer,  or  sdving  notice  of  a  motion  to  dissolve  a  temporary  injunction.  — 
Stevens  v.  fiichardson,  U.  S.  Oir  Ot  South.  Dist  N.  T.,  Sep.,  November  80, 
1881. 

niinoia  statute  remanding  cases  to  inferior  court  far  rehearing  —  When 

removable  —  Federal  and  State  statutes.  —  Under  the  Illinois  statute  allow- 
ing two  years  after  a  decision  in  the  State  Supreme  Court  in  which  to  file  a 
transcript  of  its  decision  in  the  inferior  court,  and  the  practice  that  a  case  re- 
manded after  a  decision  in  the  State  Supreme  Court  not  on  the  merits  stands 
for  rehearing  in  the  inferior  court,  a  siiit  pending  in  the  State  Supreme  Court 
at  the  passage  of  the  act  of  March  8, 1876,  and  afterwards  remanaed  to  the  in- 
ferior court  for  rehearing,  is  removed  in  time,  if  the  petition  is  filed  at  the 
first  term  after  said  filing  of  the  transcript  in  the  State  mferior  court  at  which 
the  cause  could  be  tried.  It  is  not  required  that  the  transcript  be  filed  and 
the  cause  removed  at  the  first  term  after  the  decision  in  the  State  appellate 
court,  but  the  transcript  may  be  filed  at  any  time  in  the  two  ^ears  allowed 
by  the  State  statute.  Where  a  cause  is  removed  after  the  decision  of  a  State 
appellate  court  on  a  question  of  evidence  under  a  State  statute  different  fh>m 
the  Federal  statute,  and  the  remanding  for  rehearing,  the  Federal  court  must 
follow  the  Federal  statute,  and  is  not  bound  by  the  former  decision  of  the 
State  appellate  court,  nor  are  the  parties  bound. — King  v.  Worthington, 
U.  S.  Sup.  Ct,  Morr.  Trans.,  vol.  8,  No.  1. 

BspLBViK.  —  Material  question  of  fact  —  Error  in  stibtnission  to  jury  —  Oom- 
mencement  of  action* — A  material  Question  of  fact  was  conclusively  an- 
swered in  favor  of  the  defendant  by  the  undisputed  testimony.  Reld^  error 
to  submit  such  question  to  the  jury,  who  determined  it  for  tne  plaintiff.  In 
replevin  the  property  in  controversv,  although  unlawfully  detained  for  a 
time  by  the  aefendant,  was  restored  to  the  plaintiff  before  the  action  was 
commenced.  Verdict  and  judgment  that  the  defendant  unlawfully  detains 
the  property :  held^  erroneous.  In  a  court  of  record  an  action  of  replevin 
is  commenced  by  service  of  the  summons,  and  not  by  delivery  thereof  to  the 
sheriff  with  the  statutory  affidavit  for  an  immediate  return  of  the  property.  — 
Kiefer  9.  Carrier,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  December  16,  ifiSl ;  N.  W. 
Rep.,  December  10,  1881. 

Where  property  in  custody  of  the  law.  —  Replevin  will  lie  at  the  suit  of 

the'  owner  of  personal  property  when  it  is  held  d^  an  officer  upon  a  writ  of 
replevin  issued  in  a  case  wherein  the  plaintiff  is  not  a  party. —.Davis  v. 
Gambert,  Sup.  Ct.  Iowa,  Ch.  Leg.  N.,  December  81,  1881;  N.  W.  Rep., 
December  24, 1881. 

Bight  or  Wat.  —  See  Rulroadb. 

RiPABiAK  OwmBBS.  —  Ownership  in  iee.  —  Grants  of  land  bounded  on  rivers 
or  upon  the  maigins  above  tide-water,  carrv  the  exclusive  right  and  title  of 
the  grantee  to  the  centre  of  the  stream,  suolect  to  the  easement  of  navigi^ 
tion,  unless  the  terms  of  the  grant  clearly  denote  a  different  intention.  If 
the  same  person  owns  on  both  sides  of  the  river,  he  owns  the  whole  river  to 
the  extent  of  the  length  of  his  lands  upon  it;  and  this  title  to  the  middle  of 
the  stream  includes  the  water,  the  bed,  and  all  islands,  and  he  has  the  right 
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to  pieyent  remoTal  of  io«.  *—  Waahlngton  loe  Go.  v.  Shortall,  Sup.  CL  SL, 
Ch.  Leg.  N.,  Kovember  26. 1881 ;  Bop.,  Jaaoaiy  4^  1882. 

BALEB,^SaU  of  part  of  htlk^  WetghinO'-'Mtasurtng-^TiHe^^yriivn 
only  a  part  of  a  bulk  is  sold,  so  that  'weieliog  or  separation  is  necessai^  to 
determine  the  identity  of  the  part  so  solo,  or  to  ascertain  or  compote  the 
price,  unless  the  intention  to  pass  the  property  be  manifest  without  lurther 
act  on  the  part  of  the  Tendor,  the  act  of  'weighing  or  measuring  is  essential 
to  Testing  Uie  proper^  in  the  yendee.  —  Beeder  v.  Hachen,  Ct«  App^  Md., 
Bep.,  December  7, 1881. 

'—Delivery —  Qood^  held  a$  teeurity.  —  DeliTeiy  is  a  question  of  intention; 
and  a  delivery  may  be  made  notwitnetanding  the  goods  sold  are  held  as  fe- 
curity  for  the  payment  of  drafts  drawn  against  tnem.  —  Hobart  r.  Little- 
field,  8up.  Ct.  K  L,  Bep.,  December  7.  1881. 

—  BepreaentaHonM  a«  io  agemey  ^^  LiahilUy  of  alleged  prmeipaL — E,^  the 
owner  of  chattels,  relying  on  the  representations  ofB.  that  he  was  the 
aeent  of  L.,  agreed  to  sell  Uie  same  to  L.  on  credit,  and  H.,  in  the  belief 
that  R  was  such  agent,  deliyered  the  chattels  to  him,  when  in  fact  he  was 
not  such  agent,  nor  had  he  authority  to  purchase  for  Li,  as  he  well  knew : 
held,  that  the  property  in  the  chattels  dia  not  pass  f^om  H.,  and  that  L., 
who  bought  the  cnattels  of  B.  and  converted  them  to  his  own  use,  without 
knowledge  of  the  fhiud,  was  liable  to  H.  for  their  value ;  and  the  fact  that 
B.,  at  the  time  the  chattels  were  delivered  to  him,  paid  H.  part  of  the  price 
agreed  on,  will  make  no  dilTerence,  except  as  to  the  amount  of  recovery 
aninst  L. — Hamet  v.  Letcher,  8up.  CU  Ohio,  Ohio  L.  J^  December  1^ 

^—  Heeovery  of  attached  ftraonal  proptrty  —  Purchase  wUh  noOee — Burden 
of  proof —  Separate  estate  of  wife — Sale  from  husband  to  wife — Evidence,  — 
Li  an  action  for  the  recovery  of  the  value  of  personal  property  by^  a  married 
woman,  or  by  a  person  claiming  under  her  by  purchase  with  notice  against 
the  creditors  of  the  husband,  who  have  attached  such  property  in  action 
against  him,  the  burden  of  proof  is  upon  the  plaintiif  to  show  that  the 
property  was  purchased  by  Uie  wife  from  the  husband  in  sood  faith  and  for 
a  valuaole  consideration,  and  with  her  separate  estate.  Toe  production  by 
the  plaintiff  of  a  written  bill  of  sale  from  the  husband  to  the  wife  reciting  a 
sale  upon  a  sufficient  and  valuable  consideration,  is  not  sufficient  evidence 
of  the  good  faith  of  such  purchase.  —  Horton  v.  Bell,  Sup.  CL  "Wis.,  Wis. 
Leg.  K.,  December  22, 1881. 

'^"—Memorandum  of  vendor — Vendee  not  signing— Signature  of  agent — 
Sale  by  sample  —  Parol  evidence. — An  entry  by  a  vendor  in  a  memoran- 
dum-book, with  his  signature,  of  a  sale  and  its  terms,  is  not  binding  as  a 
written  contract,  unless  signed  by  the  vendee.  "Where  the  vendee's  aeent, 
known  to  be  acting  as  such  bv  the  vendor,  signs  such  memorandum  with  the 
vendor,  it  is  bindmg  on  botn  parties.  A  written  contract  of  sale,  which 
does  not  show  that  it  was  made  by  sample,  cannot  be  varied  or  explained  by 
parol  evidence  of  a  sale  by  sample.  —  Wiener  v.  Whipple,  Sup.  Ct  Wis., 
Kep.,  January  11,  1882;  Alb.  L.  J.,  December  24, 1881. 

SsT-Onr.  •—  See  PkiucifjlL  akd  Aoxnt. 

Slabjizb.  —  Words  actionable  per  se.  —  In  an  action  for  slander  the  com- 
plaint charged  that  the  defendant  had  falsely  and  maliciously  uttered  and 
published  words  charing  the  plaintiff  with  having  committed  an  offence 
punishable  by  fine  or  imprisonment  in  the  county  Jail :  held,  that  the  words 
were  actionaole  oer  se.  —  Oeaiyv.  Bennett,  Sup.  Ct  Wia.,  Wis.  Leg.  N., 
December  22, 18dl. 

Evidence  —  Malice — Damages  —  Error  in  instruction  to  jury  —  Punitory 

damages.  —  In  an  action  for  slander,  evidence  of  acts  and  sayings  of  the  de- 
fendant which  tend  to  show  actual  malice  on  his  part,  in  making  the  slan- 
derous charge,  are  admissible  on  the  part  of  the  plaintiff,  to  enhance  the 
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damaf^  When  the  eyidenoe  tends  to  show  that  the  defendant  was  actuated 
by  malice  in  making  the  slanderous  charge,  it  is  not  error  to  instruct  the 
Jury  that,  if  they  find  that  the  defendant  acted  maliciously  in  speaking  the 
slanderous  words,  they  may  assess  punitory  damages  against  him.  —  Klewin 
V,  Bauman,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  December  1,  1881. 

Statttts  oj*  Fbattds.  —  Verbal  vrtmUae  to  eomvenMie  by  will  —  Denmrrer — 
Verdict.  —  A  yerbal  promise  m  the  alternatfye,  to  compensate  a  party  by 
will,  either  in  land  or  money,  is  within  sect  6  of  the  statute  agunst  frauds 
and  peijuries.  Where  the  agreement  sued  on  is  within  such  statute,  and  it 
is  fairly  to  be  inferred  from  Uie  petition  that  it  is  not  in  writing,  the  defence 
of  the  statute  is  ayailable  on  demurrer.  A  verdict  cannot  be  regarded  as  a 
findine  of  the  yalue  of  services  as  upon  a  quantum  meruit,  where  the  case  is 
not  submitted  to  the  jury  for  such  finding,  but  under  instructions  to  assess 
the  damages  according  to  Uie  terms  of  a  void  agreement.  —  Howard  v, 
Brower,  Sup.  GL  Ohio,  Ohio  L.  J.,  January  12, 1882. 

See  Contracts  ;  OxrARAirrT. 

Statutoby  Bbioedt.  —  Of  foreign  State —  Statute  of  LimiioHone.  — Where 
a  statute  gives  a  rieht  of  action  not  known  to  the  common  law,  and  therein 
limits  the  time  within  which  an  action  shall  be  brou^ht^  such  limitation  is 
qperatiye  in  any  other  jurisdiction  wherein  the  action  is  broughL  —  Boyd  v, 
Clark,  U.  S.  Gir.  Ct  East  Dist  Mich.,  Bep.,  January  11, 1882. 

Stogkholdxb. —  See  Cobfobations. 

Subscription.  —  Subaeribere  cannot  withdraw  after  ineorporoHon  of  com^ 
pany, — Wliere  several  promise  to  contribute  to  a  common  object,  shared 
ny  ful,  the  promise  by  each  may  be  a  ffood  consideration  for  the  promise  of 
the  others.  In  this  case  those  who  had  promised  to  subscribe  stock  to  a 
turnpike  road  company,  upon  its  organization,  were  not  permitted  to  with- 
draw from  the  company  after  the  act  of  incorporation  had  taken  place.  — 
Twin  Creek  and  Colemansville  Turnpike  Road  Co.  v.  Bemaker,  Bame  v. 
Lancaster,  Ct  App.  Ky.,  Ey.  L.  Bep.,  December,  1881 ;  Ky.  L.  J.,  Decem- 
ber, 1881, 

Taxation  ^-Taxation  of  bank  stock  ^-^  Exemption'^  Applicability  of  aeet. 
IBlOf  Revised  Statutes  —  Reassessment.  —  Under  the  act  of  Conmss  author- 
Ssing  State  taxation  of  national  banks  (Bevised  Statutes  of  the  United 
States,  sect  6219),  as  such  act  has  been  interpreted  by  the  Supreme,  Court  of 
the  United  States,  the  owner  of  such  stock  is  entitled  to  an  exemption  from 
taxation  on  an  amount  of  the  ascertained  value  of  his  stock  equal  to  the 
bona  fde  and  unconditional  debts  owing  b^  him,  in  like  manner  as  an  indi- 
vidual is  allowed  an  exemption  from  taxation  of  so  much  of  the  debts  due 
him  as  shall  equal  the  deots  which  he  owes,  under  Bevised  Statutes,  sect 
1038,  chap.  10.  Bevised  Statutes,  sect  1210  b,  as  amended  by  laws  of  1879, 
chap.  255,  is  not  applicable  to  an  action  brought  to  recover  back  money 
illegally  exacted  as  texes,  and  no  reassessment  of  texes  can  be  ordered  in 
such  an  action.  —  Buggies  v.  Fond  du  Lac,  Sup.  Ct  Wis.,  Wis.  Leg.  I^., 
December  16, 1881 ;  NTW.  Bep.,  December  10, 1881. 

Collection  of  taxes^-Due  process  of  law,  —  As  a  eeneral  rule,  taxes 

have  not  in  this  country  been  collected  by  regular  judicial  proceedings  in  a 
court  of  justice.  The  necessities  of  government,  the  nature  of  the  duty  to 
be  performed,  and  the  customary  usages  of  the  people,  have  established  a 
different  procedure,  which  in  re^pard  to  that  matter  is,  and  always  has  been, 
due  process  of  law.  What  portions  of  a  Stete  shall,  for  local  purposes,  be 
governed  by  a  county,  town,  or  city  government,  and  the  character  of  the 
land  included  in  eacn,  are  matters  of  detail,  to  be  left  to  legislative  discre- 
tion. —Kelly  V.  City  of  Pitteburg,  U.  S,  Sup.  Ct,  Ch.  Leg.  N.,  December  17, 
1881 ;  Morr.  Trans.,  vol.  8,  No.  1;  Alb.  L.  J.,  December  10,  1881;  Cent  L. 
J.,  December  2, 1881. 

—  Foreign  eorpcraiion.  —  A  tax-law  provided  for  the  taxation  of  any  cor- 
poration existing  by  the  laws  of  any  other  Stete,  and  "doing  business  in 
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this  Commonwealth."  A  corporation  under  the  laws  of  Kew  Jersey  did  a 
business  of  ferriage  between  a^w  Jersey  and  Pennsylvania,  havine;  at  the 
Utter  place  a  wharf  of  which  it  held  a  lease ;  the  wharf  was  usea  for  the 
discharge  and  accommodation  of  passengers  and  freight^  the  comnany's 
boats  were  registered  in  New  Jersey  and  remained  in  Pennsylvania  no  loneer 
than  was  necessary  for  discharging  and  taking  on  paasenfiwrs  and  freight, 
and  the  corporation  meetings  were  neld  in  New  J^tfej:  hM,  the  oompaav 
was  liable  to  taxation.  A  corporation  has  no  natural  rifhtSr  but  only  such 
rights  as  are  conferred  upon  it  by  the  State ;  hence  the  L^slature  may  pat 
a  tax  upon  a  foreign  corporation  which  it  permits  to  do  any  business  in  the 
State,  or  may  exclude  it  altogether.  —  Tne  Commonwealth  v.  Gloucester 
Ferry  Co.,  Sup.  Ct  Pa.,  Rep.,  December  14, 1881. 

See  CONBTITtTTIOKAL  LaW. 

Tax-Dksd.  —  See  Evxdkncx. 

Tblsorapb  Compakt.  — mghi  to  makerul$s  andreffuUMana'-'Bvi  not  such 
a$  will  excuse  its  own  negligence  —  Burden  of  proof,  —  While  a  telegraph 
company  may,  by  special  agreement  or  by  reasonable  rules  and  reflations, 
limit  its  liability  to  damages  for  errors  or  mistakes  in  the  transmission  and 
delivery  of  messages,  it  cannot  stipulate  or  provide  for  immunity  from 
liability,  where  the  error  or  mistake  results  from  its  own  negli^nce.  Such 
a  stipulation  or  regulation  is  void.  Where,  in  an  action  against  the  com- 
pany for  damages  resulting  from  an  inaccurate  transmission  of  a  message, 
such  inaccuracy  is  made  to  appear,  the  burden  of  proof  is  on  the  company 
to  show  that  the  mistake  was  not  attributable  to  its  fault  or  negligence.  — 
Western  Union  Tel.  Co.  v.  Griswold,  Sup.  Ct  Ohio,  Ohio  L.  J.,  December 
8,  1881 ;  Griswold  v,  Dunham,  Hep.,  January  4,  1882. 

Title.—  2^26  of  married  woman  —  Right  to  crops  grown  on  land —  Cbwipe- 
tency  of  husband  to  testify  in  behalf  of  wife.  —  A  married  woman  holdmg 
title  to  land  under  a  conveyance  from  some  person  other  than  her  husband, 
has  made  a  prima  fade  case  of  ownership  wnen  she  shows  the  legal  title  is 
in  herself;  and  the  burden  of  proof  is  upon  the  creditors  to  show  that  her 
title  is  fraudulent  as  aeainst  tnem.  The  rule  applies  to  a  controversy  be- 
tween the  wife  and  the  iiusband's  creditors,  concerning  her  right  to  the  crops 
Cwn  on  the  land  so  held  by  her.  An  objection  to  the  competency  of  a 
(band  to  testify  in  behalf  of  his  wife  in  an  action  to  which  she  is  a  party, 
is  not  available  as  an  objection  to  some  specific  item  of  his  testimony, 
which,  had  it  been  objected  to,  would  have  been  inadmissible. — Amdtv. 
Harshaw,  Sup.  Ct.  Wis.,  Wis.  Leg.  K.,  November  24, 1881. 

—  See  UeuBT ;  Wills. 

Trespass. — See  Damages  ;  Usuby. 

T&ovsR.  —  Money  had  and  received — Joint  action — Omveriing  money — Plur- 
ties, — In  order  to  maintain  a  joint  action  for  money  bad  and  received,  it 
must  appear  that  the  monev  was  jointly  received  bv  all  the  defendants.  In 
order  to  maintain  trover  for  converting  money,  the  identical  mon^  con« 
verted  must  be  pursued,  in  which  case  all  parties  who  held  the  money  con- 
secutively may  oe  chaiged.  —  Simmons  v.  Spencer,  U.  S.  Cir.  Ct.  Dist  CoL, 
Rep.,  January  11,  1882. 

-^See  AoTiON. 

Tbust.  — A.  sent  $1,800  to  B.  to  be  invested,  on  the  understanding  that  B. 
should  pay  interest  thereon  until  it  was  invested.  B.  deposited  tne  money 
in  his  private  bank  account,  and  absconded,  leaving  a  balance  in  bank  ex- 
ceedins  $1,800.  A.  demanded  pavment  from  the  bank  of  $1,800,  which  was 
refused,  and  on  the  same  day  the  oank  paid  the  entire  balance  to  the  sheriff, 
on  a  writ  of  sequestration.  In  a  suit  by  A.  against  the  bank :  held^  that  the 
agreement  to  pav  interest  entitled  B.  to  use  the  fund  as  his  own  until  it  could 
be  advantageously  invested ;  that  when  deposited  in  bank  it  waa  the  money 
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of  B.,  and  that  A.,  therefore,  could  not  recover  it  from  the  bank. — Pittsburg 
National  Bank  of  Oommerce  v,  McMurraj,  Sup.  Ct  Ohio,  W,  N.  C,  De- 
cember 22,  1881. 

See  Praotigx. 

Tbubtxu. — See  Cobpobationb. 

UstTBT. — National  banks  —  Jurisdiction  of  State  court — What  debtor  may 
recover —  O^edion  after  verdict  to  declaration,  —  State  courts  have  Jurisdic- 
tion under  the  provisions  of  the  act  of  Consress  of  February  18, 1876,  in  an 
action  by  a  borrower  against  a  national  banR  to  recover  the  penalty  imposed 
by  Uie  &vised  Statutes  of  the  United  States,  sect  6197,  upon  such*  banks  for 
taking  usurious  interest.  Where  a  national  bank  takes  usurious  interest,  the 
debtor  is  entitled,  immediately  on  payment  of  the  same,  to  bring  suit  for  the 
recovery  of  the  penidty  provided  by  the  Revised  Statutes  of  the  United 
States,  sect  6198,  even  tnough  the  indebtedness  on  which  the  usurious  interest 
was  chareed  may  not  have  been  paid  at  the  time  of  suit  brought;  and  plain- 
tiff is  entitled  to  recover  back  twice  the  total  amount  of  interest  paid.  Said 
action  being  a  penal  action,  defendant  cannot  set  off  therein  ajuclgment  held 
by  him  against  plaintiff.  Where  a  declaration  clearly  sets  forth  the  cause 
of  action  and  the  matters  claimed,  olyections  for  defects  in  form  made  aCter 
verdict  will  not  avail.  —  Lebanon  National  Bank  v,  Karmany,  Sup.  Ct.  Ohio, 
W.  N.  C,  December  22, 1881. 

Commissions  oh  loans — Act  of  agent  ratified  by  vrineipaL — Where  a 

Con  emplo3rs  another  to  loan  money  for  nim,  ana  places  funds  in  his 
is  for  tnat  purpose,  the  relation  of  principal  and  agent  arises ;  and  if  the 
agent  exacts  from  the  borrower  a  bonus  for  procuring  the  loan,  with  the 
knowledge  or  subsequent  ratification  of  the  principal,  it  is  usurious,  and  the 
latter  is  affected  by  the  act  of  his  agent — Payne  v.  Newcomb,  Sup.  Ct  Bl., 
Ch.  Leg.  N.,  December  10,  1881. 

Practice —  Trespass  to  try  title. — In  an  action  of  trespass  to  try  title  it 

is  competent  for  the  defendant,  under  his  plea  of  not  guilty,  to  show  that  the 
trust  sale,  under  which  plaintiff  claimed,  was  invalid  by  reason  of  usurious 
interest  stipulated  for. — Watson  v.  Aiken,  Sup.  Ct  Texas,  Texas  L.  J., 
January  11,  1882. 

See  CoirrRAcra. 

Ybndor-Yxkdbx. — Memorandum-book — Written  contract — Sale  by  samjale  — 
Parol  evidence, — An  entry  by  a  vendor,  in  his  memorandum-booK  and 
with  his  signature,  of  the  fact  and  terms  of  a  sale,  does  not  bind  him  as  a 
written  contract,  unless  signed  by  or  for  the  vendee.  Where  the  vendee's 
agent,  known  b^  the  vendor  to  be  acting  as  such,  also  signs  such  memoran- 
dum, both  parties  are  bound  by  it  as  a  written  contract  A  written  contract 
of  sale,  which  does  not  show  that  it  was  made  by  sample,  cannot  be  explained 
or  modified  by  proof  that  it  was  so  made.  —  Wiener  v.  Whipple,  Sup.  Ct. 
Wis.,  N.  W.  ftep.,  November  26,  1881;  Wis.  Leg.  N.,  November  24,  1881. 

—  Z4MI  reserved  in  deed  for  purehase^money  —  Negotiable  note  given  for 
same  —  Purchase  by  one  without  notice  of  note,  —  A  vendor  of  real  estate 
reserved  in  the  died  a  lien  for  the  purchase-money,  to  be  paid  in  five  years, 
and  a  negotiable  note  was  made  by  the  vendee  for  the  amount  also  payable 
in  five  years,  but  the  note  was  not  referred  to  in  the  deed.  Shortly  after- 
wards the  vendor  transferred  the  note  to  a  bank  in  discharge  of  an  antecedent 
debt  After  the  note  had  been  so  transferred,  the  same  vendor  contracted 
to  sell  the  samis  property  to  a  third  party,  who  paid  the  purchase 
money  and  thereupon  took  from  the  first  vendee  a  conveyance  of  tne  prop- 
erty. The  second  vendee  was  wholly  ignorant  of  the  existence  of  the  out- 
standing negotiable  note  and  of  any  claim  on  the  part  of  the  bank  to  the 
purchase-money.  Held,  that  the  second  vendee  took  the  proper^  unaffected 
Dy  any  lien  in  favor  of  the  holder  of  the  note.  —National  Valfey  Bank  of 
Staunton  V.  Harman,  Sup.  Ct  App.  Ya.,  Va.  L.  J.,  November,  18B1. 
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AoRXXMKNTB  TO  Farm  OK  Shabss.  —Alb.  L.  J.,  December  24, 1881. 

A  National  Godipicatiok  oj*  thk  Law  of  Byidsngb  :  Its  ADVASTAass 
AND  Praoticabilitt.  —  Am.  li.  Bey.,  January,  1882. 

BuRDXN  OF  Proof. — Ky.  L.  J.,  December,  1881. 

BiTRDEK  OF  Proof  of  Contributort  Nxgliokitcb  ik  Aonom  for  Persokal 
Injury.  —  West.  Jur.,  December,  1881. 

OoNTERTiBLS  pROPBRTT. — Am.  L.  Beg.,  December,  1881. 

Equitablb  Oonybrsion  and  Bbconyxrsion. — Ya.  L.  J.,  December,  1881. 

"Fiduciary  Charactxr'*  in  tbb  Bankrupt  Act.— Alb.  L.  J.,  November 
26,  1881. 

History  of  Law  as  a  Branch  of  Politics. — Am.  L.  Bee,  December,  1881. 

'*Idxm  Sonans/'  —  Alb.  L.  J.,  December  8,  1881. 

Is  A  SUBLBASX  FOR  THB  BbSIDUB  OF  A  LeSSBB'S  TbRM  InBfFBCT  AN  ASSIGN- 
MENT?—  Am.  L.  Bev.,  January,  1882. 

Maritimb  Law — What  is  It? — Alb.  L.  J.,  December  24,  1)581. 

PoLiTiOAL  EooNOMY  AND  Oriuinal  Law.  —  Orim.  L.  Mag.,  January,  1882. 

Powers  of  Bank  Gashibrs.  — West.  Jur.,  November,  1881. 

Powers  of  Partners. — Cent.  L.  J.,  November  25, 1881,  and  December  2, 
1881. 

Thb  Test  of  Citizenbhip  of  a  Corporation  within  the  Judiciary  Ar- 
ticle OF  THE  Constitution  of  the  United  States  and  Judiciary 
Acts.  —  Cent.  L.  J.,  December  28,  1881. 

Vested  Corporate  Eights. — Ky.  L.  J.,  December,  1881. 

Waiver  and  Estoppel,  as  Applied  in  the  Construction  of  Fire  Insur- 
ance Policies.  —  Am.  L.  Bev.,  December,  1881. 

Who  are  Partners?— Am.  L.  Bev.,  December,  1881. 

Will  or  no  Will.  —  IrUh  L.  T.,  December  81, 1881. 
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